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tins  or  that  fact  ii  asserted,  the  existence  of 


n\r  ivimver,  \VHYI_HOW       tllat  *'l|it  ls  «»^'»^t  *"A  '''edited. 

I- HUM  mill  i  1   1  vim  N<  i-  When  evidence  ot  the  citcuinsMiitinl  kind 

presents  itself,  'ind  eithei  no  evidence  at  all 
ot  tin*  dire*  t  kind,  01  none  that  is  of  itself 
suflu  lent  \\ithout  the  aid  ot  the  circumstan- 


tial  eudi  in  e  ,  in  i  \  civ  -*in  h  ca^e,  intcience 


*TlUs  book  has  foi  its  subject, 
Evidence 

In  relation  to  this,  a-  to  all  other  objects 
within  the  eomp.is^ot  thi*ivvoik,  n*»  business  sprcial  mfci  t  nee —  !•*  nu'cs-aiv  Of  someone 
and  aim  is  to  bimtf  to  view  the  coin  -e  vvhii  h,  j  fact  at  h  a-t  M, ill  it  foi  tin*  pin  POM*  the  pnn- 
it  is  supposed,  outcht  to  be  taken  bv  the  h'iris-  I  up.ilTuti  the  i  xistrmv,  v\ilh  01  without  the 
latoi  and  the  judi^e  I  aid  ot  diici  t  evidence  ,ippl\mg  immediately 

Bv  the  lcL"sUten,  the  result  v\ill  be,  th.it,      to  that    stimi.  piineipal  tact,   is  intciied,    vi/ 
under  this  he. id,    in   the    vvav  of    regulation,      tiom  the   exist*  ice,   a^  established  b\  ducit 
verv  little  ou^ht   to   be  done     done,  v  /     in     evielenee,   ot  some  olhei  tact,   01  moie  coin- 
such  soit  .is  to  coeiee,  in  the  \\a\  of  ohhiri-  .  monlv   tiom  sonuk  clustei  of  othei  tacts,    call 
tion  i  positive  01  negative,  t  the  will  and  eon-  '  them,  foi  this  pmpost,  tvidtntiuiii  facts* 
duct  ot  the  jud^e  I        Tn  eveiv  c.i^e,  tlu-ietoie,  ot  encumstantial 

Wb.'if  remains  is,  bj  apposite  instruction-,  evidence1,  thcic1  are  alu.ivs  at  least  two  tacts 
to  hold  up  to  v  ie\v  ^u<  h  consltiei  ations  ,!•«  pi  o.  to  beconsideied  — 1  the  /*/•  tumjn^lnunlum^ 
mise  to  be  of  use,  in  the  ckaitictei  of  lights,  <»»  s€iC,*"riniv/'A^/*^///^JjH  t  -—  the  fact  the1  e\- 
to  the  understanding  ot  thijudire  isteiin1  ot  v^hnji  is  ?in»[»ffM^*or  proposed  to 

To  the1  exercise  of  thK-temcyinj,  powei  '  be  pio\i  d-*-^}!t-  tac^-v  id^fced  to  —  the  fact 
(political  power)  not  hcini?  nc'c'e-s-.u  \, — *if  K^^vvhicli.u^h^subji'Ct  otpioot,~jg2  1  \\vjtutum 
capable,  indeLel,  ot  beiin?  e-xere*ised  'jv  the  h»-  -  //M'/"//is  —  the  evl^lPirtlHryiWfri— the  tact  fiorn 
gislator,  but  so  is  it  of  be'ini;  exeK'i^e'd  b\  anv-  '  the-  exi-tence  ot  which  that  ot  t\\e  Jaitum 
bodv  e'Ut»  Adehe^s(Ml  more  immedi.itilv  to  •  y»/i»/^///i////ii  is  mteired 

the  legislator,  .is  the  fountain  ot  all  authontv,  j  The  piineipal  tact  is  in  its  nature  fiincep- 
the  indite1  is  the*  person  in  whose  conduit,  it  ;  tible  <»f  twe)  main  distinctions  it  mav  be  — 
the  instructions  here  ende  ivoured  to  be  civ  en  '  it  cannot  but  he  —  either  ot  a  />hi/Mi  fil  or  of  a 
aie  destined  fe>  have  iinv  intlueneev  the-ir  in-  |  pvn  Iwtixjictil  nature  It  it  be  a  simple  one, 
fluence  will  bemoie  direetlv  diseernible  In-  it  cannot  he  of  both  nature's  at  once  if  it 
structions  to  the  legislator,"  thev  are,  at  the  '  include  both,  it  must  be  distinguished  by  the 
Mime  time1,  instructions  d^f/um  the  le^i^lator  name  ot  :i  complex  <»r  (Oinpound  fact,  for  in 
to  the  judtfe  •  piactice,  its  piopeitie«<  will  in  this  ca.se  be 

Under  the  denomination  either  of  ctrcum-  \  found  to  be  ditleient  tiom  what  they  arc  in 
stonttal  or  of  direct,  everything  to  which  the  ,  the  other 

denomination  ot  evidence  is  applicable  stands  |  This  same  d^tmction  is  alike  applicable,  in 
included.  j  everj  uihtanee,  to  the  evidentury  tact;  and 

When  all  the  evidence  i*  of  that  seirt  winch  ]  the1  occasion**  tor  apidying  it  to  that  latter  ob- 
is termed  direct,  no  part  ot  it  of  the  nature  of  ]  ject  wilr  occur  as  frequently  as  the  occasions 


circumstantial,  the  case  is  such  as  aifoids  not 
room  foi  any  special  inference — for  any  other 
inference  thai^  that  general  one,  by  which, 
from"  the  discourse  by  which  the  existence  of 
Voi.  VII. 


tor  applying  it  to  the  other. 

The  »ame  fact  \\hich,  with  i  elation  to  one 
fact,  bears  the  i  elation  ot  a  principal  fact, 
will,  with  relation  to  another  (or  even  the 
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§ama)  taur  tto  relation  of  an  evidentiary 
fifet. 

In  tint  way,  a  chain  of  facts,  of  any  length, 
may  be  easily  conceived,  and  chains  of  diffe- 
rent lengths  will  be  frequently  exemplified 
each  such  link  being,  at  the  same  time,  with 
reference  to  a  preceding  link,  a  principal  fact, 
and  with  reference  to  a  succeeding  one,  an 
evidentiary  fact  * 

In  a  chain  of  this  sort,  it  become*  necessary 
to  dihtiiiguisli  the  several  precedential  or  in- 
troductory facts  (principal  and  evidentiary) 
from  the  ultimate  principal  fact  '1  he  ulti- 
mate principal  fact  occupies  that  fetation  only 
it  is  the  very  tact  sought  it  is  not  vieued 
for  the  purpose  of  inducing  a  persuasion  of 
the  existence  or  non-existence  of  any  other 
fart 

In  all  criminal  cases,  this  fact  is  a  complex 
fact;  and  in  such  cane  complex,  as  to  include 
in  its  composition  divers  psu'holoRiral  facts, 
together  with  at  leant  one  fact  of  the  physical 
kind,  affirmative  or  iirganw 

In  the  case  of  direct  evidence,  the  distinc- 
tion between  the  pnncipal  fact  arid  the  evi- 
dentiary fact  is  alike  applicable,  and  the  union 
of  the  two  alike  indispensable,  as  in  the  case 
of  circumstantial  evidence  Hut  in  the  case 
of  direct  evidence,  the  evidentiary  fact  is 
throughout  of  an  uniform  descnption  It  con- 
sists in  the  existence  of  a  person  appearing 
in  the  character  of  a  deposing  witness,  and, 
ip  the  way  of  discoui*e,  asserting  the  exist- 
ence of  the  principal  fact  en  question,  on  the 
ground  of  its  having,  ni  some  way  or  other, 
come  within  the  cognizance  of  his  perceptive 
faculties,  f 

If,  in  order  to  make  up  a  complete  collec- 
tion of  the  tacts,  the  proof  of  whu  h  is  neces- 
sary to  Afford  a  ground  fur  the  decision  in 
question, there  if  noised  o^orrm.  g  any  con. 
elusion — olf  drawing  an)  inference — ot  de- 
ducing the  persuasion  of  the  existence  of  an> 
one  fact  from  the  existence  of  any  other  fart 
—in  a  word,  fiom  any  other  souice  than  the 
direct  assertion  of  a  deposing  witness,  speak- 
ing in  the  character  of  a  percipient  witness,  — 

•  Just  so  is  it  in  the  case  of  a  chain  of  causa- 
llty*  a  chain  of  causes  and  effects  Indeed,  every 
tbain  of  causality  is  a  chain  of  evidence  Every 
•Act  to  evidentiary  of  us  causes  :  every  cause, 
to  evidence— is  evidentiary —of  its  effects 

f  This  is  alike  true  in  the  case  of  hearsay  evi- 
dence (of  which  hereafter)  as  m  that  of  the  evi- 
dme*  of  An  immediate  witness;  only  that,  in  the 
<*•*  of  hcftnay  evidence,  the  fact,  the  existence 
of  which  It  inserted  by  the  so  deposing  witness, 
|*~ not  die  feet  sought,  not  the  ultimate  prin- 
cipal teU-but  only  a  fact  supposed  to  be  con- 
netted  with  ll|  the  fact  of  h»  having  heard,  or 
*0»erWi»e  perceived,  a  fact  evidentiary  with  re- 
fetWn  to  it  t  via.  a  statement  given  by  some  other 
person  In  relation  to  such  pnncipal  fact  Here 
are  tv*  *  more  articles  of  evidence  combined 
together  |  tde  erne  judicially  exhibited,  the  other 
eatjuyudtoally  t  but  both  of  them  belong  alike 
» the  fetd^Hllw*  evidence.  <. 


in  that  case,  the  proof  consists  wholly  of  di- 
rect evidence*  ami  nothing  that  comes  under 
the  notion  of  circumstantial  evidence  forms 
any  part  of  it. 

But  so  long  as  the  body  of  proof,  to  make 
it  complete,  stands  in  need  of  any  inference 
(tHough  it  be  but  a  single  inference,  and  that 
evei  so  close  and  necessary  a  one,)  in  so  far 
an  article  ot  circumstantial  evidence  forms  a 
neres*ar\  pa&t  ot  it. 

In  a  ca»e  regarded  as  criminal,  the  body 
of  evidence  (unless  it  consist  of  tonfessoiml 
evidence)  cannot,  if  complete,  be  composed 
solely  of  direct  evftence  how  satisfactoiy 
soever,  Jt  cannot  but  include  a  mixture  of 
%.iiciiiiisi«iiitidl  evidence  For,  to  constitute 
a  criminal  act,  one  or  more  fact*  of  the  psy- 
chological kind  are  indispensably  requisite 
in  most  instances,  the  sentiment  of  contrivm- 
fti'ss,  with  relation  to  the  existence  of  divers 
extenoi  tacts  ,  in  all  cases  intentionally,  viz 
the  intention  of  bringing  about  the  obnoxious 
event,  01  at  least  ot  doing  the  physical  act 
by  which  it  i»  produced  or  endeavoured  to* 
be  prot'iUHMl  t 

To  complete  the  body  of  evidence  neces- 
sary to  the  proof  of  a  criminal  act,  proof  of 
psvi  holc>L[ual  faits  (one  or  more)  is  indis- 
pervsuble  but  miles*  by  the  individual  him- 
self H  hose  mind  is  the  scene  of  them,  no  fact 
of  the  psvcholo.ual  kind  caa  be  proved  by 
any  direct  testimonial  evidence  Why  f  — 
Hetause,  unless  stated  by  the  individual  him- 
self .11  \\hose  mind  the  fact  is  considered  as 
having  place,  the  existence  ot  any  such  psy- 
chology \\  hut  can  only  be  matter  of  infe- 
rence \\  hat  pasbea  or  has  passed  in  my  own 
mind,  I  know  by  my  own  internal  conscious- 
nes*>,  and  without  an>  inference  m-iu  run,: 
wfiat  passes  *or  h«is  passed  in  the  mind  ot 
Tftiub,  I  cannot  <know  hut  b>  one  or  other 
of  t\\o  means",  \iz  either  from  what  he  him* 
self  declares  (<*o  fai  as  I  credit  what  he  says,) 
or  from  fhe  observations  I  have  had  the  op- 
portunity of  making  on  the  subject  of  his 
exterior  deportment 

In  leganl  to  a  complex  act  of  this  cla&s 
(the  class  of  criminal  offences,)  direct  testi- 
mony, therefore,  consisting  of  extraneous  tes- 
limony  alone,  cannot  but  be  incompetent,  or, 
at  an)  rate,  if  a  body  of  extraneous  evidence 
be  in  itself  complete,  and  (in  its  effects  on 
the  mind  of  the  judge)  satisfactory  and  per- 
suasive, it  will  be  so  in  part  only,  m  the 
character  of  direct  evidence ,  as  to  the  other 
part  (viz  in  so  tar  as  any  facts  of  the  psy- 
chological class  are  proved  bv  it,)  in  the  cha- 
racter of  circumstantial  evidence 

In  regard  to  the  existence  of  facts  consi* 

$  If  the  forbidden  act  be  of  the  negative  cast, 
it  comes  to  the  same  thing ;  only — instead  or 
the  *rutoic*  of  the  intention  i  *  question — the 
psychological  fact  hi  question,  the  psychological 
fact  necessary  to  the  composition  of  the  crime, 
consists  m  the  *ajt~&ru/*Jice  of  it 
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dered  in  the  character  of  principal  facts,  it  is 
no  uncommon  case  for  the  persuasion  to  be 
indicated,  and  to  find  credence,  and  that  with 
reason,  on  the  ground  of  circumstantial  evi- 
dence alone,  without  the  aid  ot  any  direct 
evidence.  But  it  is  seldom  indeed  that  the 
body  of  evidence-1  adduced  in  proof  of  an} 
such  principal  fact,  would,  upon  examination, 
be  found  toconsist  puielv  of  direct  evidence, 
unaccompanied  by  any  admixture  of  circum- 
stantial evidence 

This  is  so  true,  that,  of  a  budy  of  evidence 
(say  the  testimonial  evidence  of  an  individual 
aeposiny  in  the  character  of  one  who  was  »tt 
the  time  in  question  a  pcininent  vv'ness  of 
the  matter  ot  lact  in  question)  —  of  a  bodv 
of  evidence,  delivered  in  the  character  ot  a 
bodv  of  direct  evidence, — itisverv  rnreth.it, 
upon  examination,  the  whole  would  he  found 
to  consist  ot  duect,  without  anv  admixtme 
of  ciicvmttiUiti.il,  t  vidence  Simple  peicep- 
tion  is  the  operation  of  sen«e ,  inference  is 
the  opfiiiition  ot  tho  judgment  Hut,  bv  the 
fniost  constant  Iv  in  exercise  of  all  the  Druses, 
\iz  si,////,  it  is  seldom  that  anj  belief  ot  anv 
matter  of  fact  is  produced,  but  that  tin-  judg- 
ment has  been  more  or  lesn  at  woik  in  the 
production  ot  it  * 

The  evidence  afFoidcd  hv  anv  given  nas^ 
of  teitiumnv  is  either  direct  01  cucimMan- 
tial,  ac.  ordiug  to  the  relation  it  be<ii-t  to  tho 
fact  to  whieh  it  is  consideud  d-»  appljing 
It  is  direct,  in  re^peet  of  anv  and  everj  f.iet 
expresslv  narrated  hv  it,  and,  in  paiti.ulai, 
every  tact  of  which  the  '  itnes-s  re, regents 
himself  as  having  been  a  percipient  '  itnes* 
It  18  circumstantial,  in  n'spei  t  ot  any  and 
every  tact  not  thus  expressly  n  mated  hv  it, 
in  particular,  evciv  f.ict  of  which  the  witness 
does  nut  reprc-cnt  himself  as  Intvinir  been  a 
peicipient  witness  nd  the  existence  of  w  hi«  h, 
therefore,  i*  mattiM  ot  inference,  h«  u.g  left 
to  be  concluded  from  its  supposed  connexion 
with  the  facts  ^pokcn  to  bv  the  tesiimonj  in 
its  chaiacter  of  direct  <  vidcine 

Th"  testimony  ot  a  witness  operates  as 
OHcumstantial  evidence,  not  onlv  in  regard 
to  all  facts  v\hich,  not  having  been  actuallv 
perceived  bv  him,  are  bv  him  inferred  Irom 
facts  which  he  has  peiceived, —  hi-,  tc*timon* 
(or  at  least  the  fact  of  hi*  giving  utterance 
to  biirh  testimony)  mav  operate  further  in 
the  character  ot  circunibtantial  evidence,  in 
regard  to  fact**  which  have  neither  been  per- 
ceived nor  inferred  by  Aim,  but  which  are 


3 


inferred  b)  the 


from  the  fact  of  his 


having  uttered  the  testimony  In  tin*  ca^c, 
the  tvidentmrv  fact  is  not  the  testimony  it- 
Self,  but  the  delivery  of  it  by  the  witness. 

In  the  character  of  direct  evidence,  the 
truth  of  any  decision  grounded  on  the  testi- 
mony, will  depend  altogether  upon  the  truth 
—  the  logical  truth,  the  verity  —  of  the  tea- 

*  See  Berkeley^  Ewajr  towards  a  new  Theory 
of  Vislbn. 


timony.  If  the  facts  are  (whether  knowingly 
or  not  knowingly)  misrepresented  by  it,  the 
decision  will,  in  so  far  as  the  question  of  fact 
is  concerned,  be  erroneous.  In  the  character 
of  circumstantial  evidences  the  truth  of  the 
decision  will  not  depend  upon  the  truth  of 
the  ti'ttimoti}  it  will  depend  upon  tho  truth, 
the  justness,  of  the  inference  (pounded  emit; 
on  the  strength,  the  real  strength  of  the  con. 
nexion  between  the  fact  assumed  (viz.  the 
fact  of  the  utterance  of  a  mass  of  testimony, 
is«ertive  of  the  fact  purporting  to  bo  asserted 
by  it,;  and  the  fart  interred  from  that  same 
a-swncd  fact  If  tire  inference  grounded  oil 
the  testimony  bo  a  just  inference,  the  deci* 
sum  Bounded  on  that  mfeienee  maybe  ajust 
decision,  although  the  testimony  which  it  has 
thus  taken  foi  it*  gioimd  be  false  A  man 
Mi^pectcd  ot  a  inui dor  is  interrogated  un  the 
Mi'iject  of  it  hv  ajiiduc  ii,  being  guilty,  he 
(  onh  sses  (he  fact  (including  the  buveial  cir- 
(  innstances  ncce^ary  to  fix  it  upon  himself 
a>  the  author  of  it,  and  in  the  character  of  a 
mine,)  tlWie  is  no  demand  tor  mfeience  — 
the  testimony  amounts  to  a  full  confession, 
and  operates  puielv  in  the  character  of  direct 
evident  e  — if,  being  guilty,  he  does  not  con- 
fe^s  the  fact  i  he  being  at  the  wtme  time 
[ticked  with  the  string*  of  questions  which 
a  niiui.  net mtr  mi  the  occasion  with  an  ordinary 
dcgice  ot  /eilf  (iiohitv,  and  intelligence,  in 
the  chaiiu  ter  o'*,  .1  judge,  vull  not  fail  to  ply 
bun  with,)  the  tc-timonv  thus  extracted  wijl 
,  01  .ithcr  ricceshaiily  (in  so  far 
the  intieiu  hments  of  non-respon* 
sum,  01  its  equivalent,  evasive  responsion) 
(ontaiii  a  mixture  oi  truth  and  falsehood. 
Now  it  isf  th.it  the  testimony  —  not  being, 
in  revert  of  sin  h  pait  of  it  as  i»  true,  ^'l 
i.iou^li  to  operate  of  itself  with  a  conclusive 
l«ii re  in  the  ch.p  cter  ot  direct  evidence  —  is 
consulted  ,  as  it  were,  l  and  made  to  operate 
f'lrthcr,  in  the  charactci  ot  circumfttantml 
evidence,  in  which  chauctei  it  maybe1  full 
enoiiLrh  to  opeiate,  and  even  conclubively  ; 
allotting  full  satista^Mion  —  generating1  a  full 
IK  i  suasion,  —  although,  in  the  character  of 
diM-ct  I'Vidence,  it  was  deficient 

Hut  ofi  tin*  occ.ibion,  Huch  parts  of  the 
testimony  as  are  false,  may  (in  HO  far  as  they 
aie  undci  stood  to  be  false")  contribute  in  sup- 
poit  of  the  conclusion,  just  at  much  as  the 
laeU  that  are  tine.  For,  not  only  when  the 
whole  narrative  is  viewed  together,  in  A  ge- 
neral point  ot  view,  falsehood  is,  to  the  ap- 
prehension of  e\erv  rational  mind,  a  strong 
indication  and  «yinptotn  of  delinquency — of 
whatever  modification  of  delinquency  the  de- 
fendant on  the  occasion  in  question  happens 
to  be  suspected  of,  —  but,  in  respect  of  the 
details  of  the  transaction,  this  or  that  par- 
ticular falsehood  (an  assertion  representing 
this  or  that  fact  as  existing  at  the  time  and 
place  in  question,  which  did  not  exist  at  that 
'irne  and  place,  or  representing  as  not  existing 
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at  the  time  and  place  in  question  a  fact  which, 
at  that  time  and  place,  did  exist)  will  afford 
an  inference  (and  that  frequently  a  conclusive 
and  perfectly  satisfactory  one)  establishing: 
tht»  or  that  particular  truth  —  the  existence 
Of  this  or  that  fact  which  then  and  there  did 
exist,  or  the  non-ex^tence  ot  this  or  that 
fact  which  then  and  there  did  not  exist 

From  the  foregoing  elucidations,  the  de- 
finition of  an  article  of  circumstantial,  as  dis- 
tinguished from  an  article  ot  direct  evidence, 
may  he  deduced  as  follows ,  viz  — 

The  principal  fact  being  given,  and  being 
the  same  in  both  cases,  the  evidentiary  fact, 
constituting  the  article  ot  evidence  —  if  it  be 
of  the  nature  of  direct  evidence  (having  for 
its  source  a  person,  to  wit,  a  single  peison, 
and  no  more) — consists  of  an  averment,  state- 
ment, assertion,  narration  (all  these  mean  the 
same  thing,)  made  by  that  person,  averring 
that,  nt  a  specified  time  and  place,  the  prin- 
cipal fact  in  question  came  within  the  cog- 
nizance of  his  senses:  such  assertion  being 
expressed  either  by  woids  spoken,  or  by 
written  discourse,  or  even  by  gestures  (or 
modifications  of  deportment,)  if  such  gestures 
were  intended  to  convey  an  assertion  to  the 
effect  in  question,  instead  of  its  being  con- 
veyed  by  words 

In  the  same  case  (as  above,)  the  eviden- 
tiary feet  in  question,  if  it  be  of  the  nature 
of  circumstantial  evidence,  rtlay  consist  either 
of  some  physical  fact,  from  a  real  source,  or 
(if  from  a  personal  sourfe)  a  psychological 
fact;*  such  psychological  fact  having  neces- 
sarily for  its  index,  some  physical  fact,  issuing 
from  the  same  personal  source 


CHAPTER  II  * 

OF  FROBABIIIZING,  DISPllOteABII  IZING,  AMD 
1NF1RMATIVE  I  ACTS —  FXAMPLtS  OF  PRIN- 
CIPAL FACTS,  WITH  THE  CORRESPONDING 
EVIDENTIARY  FACTS— IMPROBABILI I Y  AND 
IMPOSSIBILITY,  HOW  DISTINGUISHED  FROM 
THE  OTHER  KINDS  OF  CIRCUMSTANTIAL 
EVIDENCE 

WHEN,  of  any  principal  fact  in  question,  the 
existence  is  indicated  by  direct  evidence  (no 
objection  presenting  itself  to  the  trustworthi- 
ness of  the  deponent  by  whom  the  existence 
Of  it  is  asserted,)  it  is  said  to  be  proved*  and 
for  the  proof  of  every  such  fact  by  evidence 
<rf  this  description,  a  simple  assertion,  made 
fey  toy  one  such  person  in  the  character  of  a 
*  . ..  . .  J  .  .  L  6 . 

*  Considered  in  respect  of  its  source,  all  evi- 
4«H4*  flows  either  from  persons  or  from  things ; 
~*aU  evidentiary  facts,  as  well  as  all  principal 
faftto,  Me  afforded  either  bv  persons  or  by  things 

CkuMldexed  in  it*  nature,  all  psychological  evi- 
dence owmot  come  under  any  other  denomination 
than  that  of  fwriona/  evidence. 

The  description  of  real  evidence— of  physical 
fkctiu  whether  considered  as  principal  or  as  ew- 


deponent,  is  frequently  (under  English  law 
at  any  rate)  regarded  aa  sufficient.  The  per- 
suasion generated  by  it  in  the  mind  of  the 
judge  is  of  sufficient  strength  to  give  birth 
to  a  derision  on  his  part ;  together  vrith  such 
acts  of  power,  to  which,  on  the  occasion  in 
question,  a  decision  to  the  effect  in  question 
is  iitothe  habit  of  giving  birth 

When,  of  the  existence  of  the  principal 
fact  in  question,  no  other  indication  presents 
itself  than  what  is  afforded  by  circumstantial 
evidence,  it  is  seldom,  very  seldom,  that  by 
any  single  article  ot  evidence  of  that  descnp- 
tftm  the  fact  is  consiaei  ed  as  being  proved  it 
is  seldoq|  tlmt  by  any  one  such  article,  stand- 
^i\g  by  itbelf,  a  persuasion  strong  enough  to 
constitute  a  giound  for  action  is  constituted 
in  the  mind  ot  the  judge 

By  some  greater  number  of  such  lots  of 
circumstantial  evidence,  taken  togethei,  the 
fact  may  be  said  to  be  proved  Ot  tfee  pro- 
bative  fort  e  ot  anv  one  ot  them,  taken  by  it- 
selt,  the  utmost  that  can  be  said  is,  that  by 
means  ot  it  the  fact  is  probabihzed  — ren-* 
dered,  in  a  gi  eater  or  less  degtee,  probable 

As  thcieaie  facts — evidentiary  facts  — 
by  the  foice  ot  which,  a  fact,  consideied  in 
the  chaiacter  of  a  principal  fact,  is  probabi- 
hzed, —  so  it  will  generally  happen  that  there 
are  others  by  wlmh  the  same  fact  maj  be 
disprobalnhzed  — the  existence  of  it  rendered 
more  or  less  improbable 

When  a  principal  fact  is  thus  probabihzed, 
it  is  fly  the  probative  force  of  the  evidentiary 
fact  by  the  strength  of  the  inference  by 
which/rthe  existence  of  the  evidentiary  fact 
being  affirmed,  the  existence  of  the  principal 
fact  isffifirred  A  ffict  being,  in  the  chaiacter 
ot^an  evidentiary  fact,  deposed  to  and  con- 
sidered as  pioved,  and  the  puncipal  fact  in 
qiiestion  consideied  as  freing  thereby,  in  a 
certain  degree,  probabihzed, — it  v\ill  often 
happen,  that,  by  the  bare  consideration  of 
some  otlftr  fact,  \\hich  is  not  proved,  nor  so 
much  as  attempted  to  be  proved,  the  prin- 
cipal fact  will  be  considered  as  being,  in  a 
greater  or  less  degree,  disprobabihzed  \\  hj  * 
Because,  if  the  existence  of  this  disproba- 
bilizing  fact  be  supposed  (it  being  itself,  in 
the  case  in  question,  not  impossible,)  it  will 
therefore  be  seen  that,  notwithstanding  the 
existence  ot  a  probabihzing  fact,  the  exist- 
ence of  the  principal  fact  is  not  in  so  high  a 
degree  probable,  as  it  would  be  if  the  exist- 
ence of  the  disprobabilizmg  fact  were  im- 
possible 

dcntiary — is  not  alike  narrow  Persons,  being 
composed  cf  matter  as  well  as  spmt,  having  their 
physical  properties  as  well  as  their  psychological 
properties,  belong,  in  virtue  and  to  the  extent  of 
their  physical  properties,  to  the  class  of  things. 
Hence,  real  physical  evidence  may  flow  alike 
from  a  personal  as  from  a  real  source:  personal 
evidence  cannot  flow  from  «&y  bat  a  personal 
source.  M 


CH.  II.] 


CIRCUMSTANTIAL—  EVIDENTIARY  FACTS. 


Speaking  with  reference  to  the  probabi- 
lizing  fact  in  question,  —  any  such  dispioba- 
bilizmg  fact,  thus  contributing  to  weaken,  to 
render  infirm,  the  probative  force  of  the  pro- 
babihzing  fact,  ma>  be  termed  an  informative 
fact. 

There  are  few,  if  any,  probabili/ing  farts, 
in  relation  to  \\hich,  one  or  more  (comm*nl), 
if  not  constantly,  more  th.tn  one  )  infiinmtive 
facts  would  not,  in  case  of  an  adequately  di- 
ligent scrutiny,  be  found. 

If,  in  one  point  ot  \ie\v,  it  be  of  import- 
ance that  —  in  relation  to  all  farts  \\lin  hf 
with  reference  to  any  of  tho>e  piincipal  lurts 
on  the  credit  ot  which  a  man's  station  in  M>- 
netv  is  dispensed  of,  are  \\olit  to  be  coiiMdcrerf 
in  the  ohaiartei  of  piotuhilizmg  facts  —  the 
probative  force  should  be  peiceivcd  and  nght- 
ly  estimated,  —  in  anothei  point  of  view,  it 
is  a  matter  of  correspondent  importance  that 
the  several  facts,  beai  mi?  upon  such  proha- 
bilizing  facts  in  the  character  ot  intinnative 
facts,  bhould  aNo  be  peicmed  as  capable  ot 
, /laving  place,  and  the  probative  foirv  ot  them 
respective!},  be  nghth  e-timatid 

Among  the  faeth  which  will  be  brought  to 
\ie\\  in  the  character  of  piincipul  facts,  is 
delinquents  Among  the  facts  \\hich  will  be 
brought  to  \ie\v  in  the  cLaiactei  ot  cvulen- 
ti.irv  facts  aie  \anous  tact*-,  the  natuu1  ot 
\\hich  (Mippo^mu;  them  piovcd  M^  to  opeiate, 
\vith  relation  to  any  principal  tact  ot  that  de- 
scription, in  the  charactei  ot  circumstantial 
evidence.  Among  the  facts  \\hich  vfl\\  be 
brought  to  view  in  the  ch,«acter  ot  inlirma- 
tive,  and  theiebv  ot  dispiohahilizmift,  tacts, 
are  vaiious  farts,  the  force  of  which  applies 
itselt  to  divers  ot  the  tarfs  just  inciitiypied  in 
the  character  of  prohabiliziiig  t^ct*,  opeiatjng 
in  that  charactei  with  relation  to  delinquency 

In  the  instance  fli  a  fact  ot  eithei  de-cnp- 
tion,  supposing  it  eithei  unseen,  or  the  proba- 
tive or  dispi obative  foice  of  it  nuclei  valued, 
the  effect  of  such  oversight  or  cii<ft  m.t>  be 
fatal,  with  refeience  to  one  or  othei  ot  the 
direct  ends  of  justice.  It  the  fact  o\ei looked 
be  a  probahilizing  fact,  in  relation  to  delin- 
quency,—  a  wrongdoer  mav  escape  the  bur- 
then of  punishment  or  satisfaction  to  which 
it  was  the  intention  ot  the  law  to  sstibjec 
him.  if  it  be,  in  i elation  to  an)  mich  proba- 
bilizing  fact,  an  infiimative  tact,  —  an  indivi- 
dual who  is  not  a  wrongdoer  mav  be  subjected 
to  punish  merit  or  the  burthen  of  satisfaction 
as  if  he  were. 

In  the  case  of  delinquency,  as  in  the  case 
of  a  principal  fact  of  any  other  de&cnption, 
the  prubabilizmy  facts  in  question  (be  it 
observed)  are,  bv  the  supposition*  not  onl} 
brought  to  view,  but  proved;  so  that,  in  re- 
gard to  these,  all  that,  for  the  instruction  of 
the  judge,  can  be  done  by  human  industry, 
is  to  give  what  little  instruction  can  be  given 
in  relation  to  thek  respective  degrees  of  pro- 
bative force.  But,  of  any  regard  paid  to  any 


of  the  informative  facts  that  respectively  apply 
to  these  several  probabilizing  facts,  the  nature 
of  the  case  affords  no  such  certainty :  it  is  in 
this  instance,  therefore,  that  the  need  of  in- 
struction is  the  greatest :  it  is  by  bringing  to 
view  the  facts  of  this  description,  that,  by 
hands  unclothed  vvithjauthority,  the  greatest 
service  mav  be  rendered  to  justice  under  the 
head  of  circumstantial  evidence. 

Overlooked  they  aie  in  many  instances  not 
unapt  to  be.  Accordingly,  in  the  instance  of 
one  ot  the  most  illiibtiioii**  luminaries  of  Eng- 
lish law,  an  example  will  be  seen,*  in  which, 
for  want  ot  due  notice  taken  of  the  informative 
facts  that  bore  upon  the  case,  delinquency  of 
the  deepest  dve  (viz.  minder;  was  considered 
as  certain,  in  circumstances  in  which,  regard 
being  paid  to  those  mlirmative  facts,  it  will 
perhaps,  to  a  dixcermnif  eve,  appear  not  more 
piohdhle  than  innocence,  at  any  rate,  not  to 
a  sullicient  dcgit'c  probable,  to  afford  a  just 
gioiind  for  a  judgment  ot  conviction  -f- 

To  exhibit  evei  v  fact  capable  of  being  con- 
sidered in  the  chdiacter  of  a  principal  fact, 
together  with  every  fact  capable  of  being, 
wiih  reference  to  it,  considered  in  the  cha- 
lacter  of  an  evidentiary  (i  e.  either  a  proba- 
bilizmg  or  a  dispiobabih/mg)  fact,- — and, 
moicovvi,  eveiy  f«ict  capable  of  being  con- 
sidered (With  reference  to  such  evidentiary 
fact)  in  the  diameter  of  an  mfirmative  Tact, 
—  would  be  to  Athaust  the  stores,  not  only 
ot  jim^piudence,  but  of  ever} thing  else  that 
ha?  ever  boine  tht*imme  of  science. 

Foi  the  pui  pose  of  the  pieserit  cfccasion,  a 
^election  must  theicfore  necessanlv  be  made, 
and  tliN  even  among  the  ca«e«*  liable  to  call 
lor  de<  iMon  at  the  hands  of  judicature,  for, 
in  one  way  or  othei,  to  whatever  branch  of 
^ftcncc  it  belong*,  there  is  scarce  an  imagin- 
able fact  to  whigft  it  ma}  not  happen  to  be 

*  rifle  infra,  Ch,ip.  XVI.  §  2. 

•f  In  speaking  of  evidentiary  facts  as  having 
the  effect  of  probabihzmg  the  correspondent  prm- 
upal  facts,  some  notice  cannot  but  be  taken  of 
the  opposite  effect,  ditprobabihxatwn.  But, 
ouing  to  the  structure  ot  language,  in  virtue  of 
which,  hy  so  simple  an  expedient  as  the  addition 
ot  a  short  particle  (a  particle  expressive  of  nega- 
tion,) the  same  expression  may  throughout  be 
cmploytd  to  designate  facts  and  other  objects  of 
a  directly  opposite  nature,,  —  there  will  belittle 
need  for  considering  the  probative  force  (the  rfw- 
probatwe  force  it  will  here  be  to  be  held; in  this 
latter  point  of  view.  To  probabilize  any  given 
fact  will  be  the  same  thing  as  to  disprobapilize 
its  opposite :  to  probabilize  delinquency  will  be 
to  disprobabili/f  innocence  ;  to  probabilize  inno- 
cence will  be  to  disprobabihze  guilt. 

But  according  as,  in  either  instance  (in  the  in* 
stance  either  of  the  principal  fact  or  the  eviden- 
tiary fact,)  the  fact,  to  the  designation  of  which 
the  expression  in  question  is  applied,  is  of  the 
positive  cast  or  the  negative  cast  (expressive  of 
motion,  or  not,)  such  a  word  as  the  word  probes 
bihze,  or  such  a  one  as  the  word  dwprob&bi&xe^ 
will  be  the  most  directly  and  properly  adapted 
to  the  nature  of  the  cave. 


RATIONALE  OF  JUDICIAL  EVIDENCE. 


an  abject  of  research,  for  the  purpose  of  a 
decision  ftougbt  at  the  hands  of  judicature 
Patent*,  by  which  temporary  monopolies  are 
granted  for  the  encouragement  of  inventions, 
suffice  of  themselves  to  subject  to  the  domi- 
nion of  judicature  almost  the  whole  practical 
department  of  the  field  of  physical  science 
wagers  have  power  to  subject  to  the  cogni- 
zance of  the  &ame  authority  every  proveable 
fact  without  distinction  By  a  wager  con- 
cerning the  existence  of  phlogiston,  the  whole 
field  of  chemistry  might  have  been  laid  at  the 
feet  of  the  judge. 

In  the  selection  here  made,  the  object  ha<* 
been,  to  take  such  examples  as,  by  the  fre- 
quency of  their  occurrence,  and  the  extent 
of  the  ground  which  they  cover  in  the  held 
of  law,  promise  to  be  in  a  more  particular 
degree  serviceable  touards  the  prevention  of 
the  erroneous  conclusions  to  \\hich  the  func- 
tion of  jndication  (so  far  as  concerns  the 
question  of  fact)  is  exposed 

Heie  follow  examples  ot  facts,  winch,  in 
the  character  of  principal  facts  (fact*  on  the 
belief  of  which  judicial  decision  depends)  are 
susceptible  of  being  probabilizcd  or  dispioba- 
bilized  by  correspondent  evidentiary  facts  01 
gioups  of  evidentiary  facts,  constituting  so 
many  articles  of  circumstantial  evidence,  such 
as  oqp  in  use  to  be  deposed  to,  and  considered 
as  proved,  in  a  course  of  judicial  investiga- 
tion. * 

•L  Principal  facts  considered  as  probabt- 
feed:  —  ^ 

1.  Delinquency  in  general  ,  viz  an>  act  by 
which  the  ordinance*  or  supposed  ordmincrs* 
of  the  law  (i  e  of  the  supreme  power  in  a 
state)  are  transgiessed  An  enumeration  of 
the  several  facts  capable  of  serving,  in  the 
character  of  evidentiary  facts,  to  piobabili/e 
a  principal  tact  coming  undt*  this  description 
(viz.  the  description  ot  delinquency,  )\*\\\  be 
given  in  the  sequel  of  this  Book  * 

*  On  contemplating  the  field  of  circumstantial 
evidence,  an  observation  that  will  naturally  pre- 
sent itself  is,  that  it  is  to  the  penal  branch  of  law 
that  the  topics  apply,  much  more  than  to  the 
non-penal  .branch  The  reason  is,  that,  for  the 
most  part,*"  they  consist  in  certain  modifications 
of  buman  conduct  on  the  part  of  the  supposed 
a^ent,  anil  that  those  modifications  have  their  ori- 
gin fa  one  common  circumstance  —  consciousness 
m  delinquency  ;  or  rather  (to  use  an  expression 
At  once  more  correct  as  well  as  more  extensi\e) 
Apprehension  of  punishment  I  say  more  correct  , 
for.,  though  apprehension  of  punishment  may, 
TfUnout  danger  of  error,  be  regarded  as  a  neces- 
sary consequence  of  consciousness  of  delinquency, 
thjft  consciousness  cannot,  without  danger  of 
ft  be  regarded  us  a  circumstance  necessarily 
to  apprehension  of  punishment*—  a 


proposition  in  Itself  obvious  enough,  but  which 
is  at  th*  same  time  but  too  apt  to  be  overlooked, 
and  which  will  therefore  be,  on  several  occasions, 
exemplified  a*  we  advance. 

Not  but  that,  in  a  case  not  penal,  these  symj 
of  alarm  will  most  of  .them  be  found  n 


2.  Intention  of  performing  any  individual 
act  belonging  to  a  modification  of  delin- 
quency, 1  e  to  a  species  of  acts  forbidden  by 
law,  and  thence  (when  the  fart  so  intended 
to  have  phce  has  taken  place,)  the  existence 
of  such  physical  acts,  as,  on  the  part  of  the 

• 

altogether  inapplicable ;  inasmuch  as  the  loss  of 
the  cause  (whateve*  be  the  nature  of  the  cause, 
and  on  whichsoever  of  the  two  opposite  sides  of 
the  cause  it  takes  place,  the  defendant's  or  the 
plaintiff's)  is  in  its  nature  a  result  of  an  unplea- 
sant kind,  and,  as  suph,  is  the  natural  object 
of  an  apprehension  similar  (howsoever  far  from 
equal  in  .degree)  to  that  which  has  the  fear  of 
j.  imishmem  tor  its  cause. 

\Vhen,  by  the  \ision  of  the  terrific  hand  of 
law,  the  emotion  of  tear  is  generated  in  the  hu- 
man breast,  what  is  the^puihc  source  and  cause 
ot  that  emotion  ?  Not  the  word  penal ,  not  the 
difference  between  th  it  and  non-penal ,  not  the 
name  ot  puw*>lwtfnt ,  but  the  quantum  of  mis- 
chiet  or  iniomeiuencc  apprehended  as  ataut  to 
flow  from  this  terrific  source  under  whatsoever 
name  the  infliction  may  stand  designated 

In  some  of  the  higher  degre'S  ot  the  *cale,  • 
the  distinction  between  penal  cases  and  cases  not 
penal  is  substantial  and  eftecti\e  VI  hat  then  are 
those  highest  degrees  ?  All  those  in  which  (with 
relation  to  the  indmdual  in  question,  and  his 
idiosyncratical  sensibility)  the  quantum  ot  afflic- 
tion \tould  be  superior  to  the  utmost  that  could 
result  from  the  total  loss  ot  all  his  property — pro- 
perty  in  expectancy  included  or  not  included,  as 
the  case  may  be  Ot  the  scale  of  legal  suffering 
there  is  accordingly  a  certain  part  which  is  the 
pecuh  r  production  of  the  penal  branch  of  law. 
It  is  the  portion  i^ho\e  delineated  Below  the 
mark  at  which  thai  superior  part  of  the  scale 
ends,  is*the  common  domain  of  both  branches. 
For  a  cause  which  imports  no  stain  on  reputation, 
I  am  adjudged  to  pay  five  shillings  what  mat- 
ter|it  to  me  whether  the  cause  is  called  a  penal 
or  a  non-pcnal'bnc  ? — whether  it  be  under  the 
name  of  a  penalty,  or  of  d,Mi  ^es,  or  by  loss  of 
a  matter  in  dispute  to  that  amount  ? 

\Vithm  the  compass  of  the  ground  which  (as 
above)  belongs  in  common  to  both  branches, 
penal  and  non-penal,  of  the  law,  whatever  dis- 
tinctions have  been  made,  whether  on  the  occa- 
sion of  the  rules  of  evidence,  or  on  any  other 
occasion,  are  thus  evidently  groundless  and — so 
tar  as  thej  are  employed  and  relied  on  in  practice 
—  contusion  and  error  (contusion  in  conception, 
error  in  practice)  are  the  necessary  consequences 
d,  The  decisions  of  the  legislator — of  the  friend 
of  mankind  holding  the  sceptre  of  legislation— 
are  grounded  on  human  feelings,  regardless  of 
everything  else.  The  decisions  of  the  man  of 
law,  regardless  of  human  ft.  "lings,  taking  the 
habits  and  interests  and  language  of  his  profes- 
sion for  the  standard  of  right  and  wrong,  are 
grounded  on  words  and  phrases 

From  the  above  considerations,  many  of  the 
facts  which  will  in  the  sequel  be  brought  to  view 
in  the  character  of  facts  evidentiary  of  delin- 
quency (with  their  respective  trains  of  inflrma. 
tive  facts,)  may  be  seen  to  apply  not  to  penal 
cases  alone,  but  moreover  to  non-penal  cases : 
and,  in  both  sorts  of  cases,  not  to  the  station  of 
defendant  only,  hut  moreover  to  that  of  deman- 
dant; at  least,  in  so  far  as  a+ demandant  hat  any 
personal  suffering  to  apprehend  from  the  jlecis*on 
if  pronounced  n/favnnr  nf  th*  other  side* 
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person  in  question,  were  necessary  to  cause 


it  to  have  place. 

For  the  correspondent  evidentiary  facts, 
see  Chap  IV.  of  thi*  Book. 

3.  Unauthenticity  or  unfairness  (on  one  or 
both  sides)  in  the  instance  of  a  written  m- 
btrument  expressive  of  agreement  or  convey- 
ance. * 

Correspondent  evidentiary  fact,  nun-ohsei- 
vance  of  formalities  ;  vi7  of  the  formalities 
the  observance  of  \\hich  has  been  made  b} 
the  law  a  condition  to  it?*  binding  force 

By  the  laws  bv  vlitf'h  the^e  formalities 
have  been  appointed,  the  eudentiar}  taVt 
herein  question  lw^  in  irent'ial  befci  consi- 
dered a*  cbncluwe  eudeme  ot  tlie  principal 
fact.  Concerning  the  propnct}  of  *n  percinp- 
tory  a  conclusion,  see  the  book  on  Preap- 
pomted  Evidence,  and  the  book  Imvimr  tor 
its  subject  the  crr/usiff/tj»  customaril}  put  on 
varioypi  modifications  ot  ev.dfenco 

4  Unauthrnticity  (total  01  paitial)  of  an} 
instrument  beiritf,  01  pin  porting  to  be,  of  an- 
cient date 

For  the  ciicuinstance*  capable  of  semnjj 
in  the  chaiactei  ot  evidential}  facts  to  pi  o- 
bahiltzr  thifc  pmicipal  fart,  unuutht  nfn  iti/%  — 
or  (  which  H  the  Mime  things  in  otliei  uoids,  ) 
to  di^probalnlizc  the  aulhcnttcitii  ot  the  in- 
strument, —  see  a  table  ot  evidentmi  v  tacts  ot 
this  dcsmption,  taken  puncipally  from  J,e 


proved  to  have  been  performed,  and  consi- 


Pit^trrit'ja  pin  rum  an\  supposed  antr- 
nt  acts  in  uniuiibei  ot  supposed  Mirce^ne 
acts?  (  whethei  torbidden  1$  law  01  not, )  con- 
sidered a**  tollo\\intr  one  a  net  hi1!  in  a  Supposed 
natural!}  connected  seiic*  foi  example,  as 
bemjr,  or  being  supposed  to  be,  conducive  to 
one  and  tlie  *ame  end  , 
sue*  *  *»s,  \17  on  either  \ 

f'one^pondent  e\idcntiaiy  tact-*, — an}  arts 
proved  to  ha\e  been  performed,  and  ionsi- 
dcied  as  having  been  peifoimedrin  conse- 
quence ot  such  supposed  antecedent  acts,  tor 
example,  in  pin  uit  of  the  same  end. 

See  a  table  ot  evidential}  tacts  ot  tlm 
description  taken  from  ComuisS  Digett  of 
English  Ld\\  f 

<>.  Pnora  pi^trnoium:  an}  Supposed  ctnt- 
sequent  acts  in  a  number  of  supposed  sucn« 
si\e  acts,  considered  UH  following  one  another 
in  a  supposed  riatuiall}  connected  series,  as 
above. 

Correspondent  evidentiary  facts — any  acts 

*  No  Mull  tihle  is  to  be  tound  in  the  AIS.— 
Editor [The  portion  of  Le  Clen/s  work 


was  made  use  of,  IH  evidently  the  2d  sec- 
tion of  Part  III.     iC  De  Ions  et  scnptiH  spurns  & 

Vult  Ars  Ci*tica,  Lond. 


1698,  vol.  11.  p.  367.  —  -Erf  ofthi*  Collection.} 
f  This  table,  as  well  as  that  which  is  subae- 

?uently  mentioned,  is  also  wanting.  —  Editoi.  — 
But  see  the  Addenda  to  Evidence.  TiU  Test- 
moigne,  Com.  Dig.  Hammond's  Edit.  —  Ed.  of 
* 


thi* 


dered  as  having  been  performed  antecedently 
to,  and  with  the  intention  of  their  being  fol. 
lowed  b},  such  supposed  consequent  acts,  as 
being  means  conducive  to  the  same  end. 

See  a  table  ot  evidentiary  facts?  of  this  de- 
scnption,  aKo  hoin  Gprn}ns 

II  Pnncipal  facta  considered  as  disproba* 
bihzed  — 

1  ( 1.)  Any  supposed  act  of  delinquency: 
an}  act  made  penal,  or  though  but  disreput- 
able especiallv  it  m  a  high  decree. 

The  roi  respondent  di^piobabilizirig  eviden- 
tial} tacts,  are  situation*  •  viz.  situations  in 
which  the  supposed  delinquent  is  capable  of 
being  found  phced  In  the  sequel  of  this 
Hook  it  uill  be  seen,  \\liat  situations  can  be 
considered  to  operate  as  circumstantial  evi- 
deiuv  prnlHthiltzinij  the  existence  of  delin- 
quency Now,  \\luitsoevor*  situation  exhibits 
the  supposed  delinquent  as  in  a  certain  de- 
giee  exposed  to  the  danger  of  falling  into  the 
species  ot  mult  in  question,  —  by  a  situation 
opposite  to  that  seductive  Mtwition  he  will  in 
.1  piopoitionable  device  1'e  guarded  and  for- 
tified against  that  danger 

H  (%2  )  Any  ^upposcd  physical  fact  what- 
s»oe\er. 

Short  and  geneial  expression  for  all  sup- 
po^ed  facts,  considered  in  the  character  of 
dispiob«ihili7iiifr  tacts  with  relation  to  the 
supposed  tact,  — physical  impovkibihty  or 
iiupiohahihti/  The^e  di^probabilizing  farts 
follow,  in  each  instance,  the  nature  of  the 
biippn«ed  pi  incipal  fact  Any  facts,  considered 
\\*  utfoidingthe  indication  in  question,  being 
^upposed  to  be  established,  whether  by  special 
pioot  01  b\  their  own  supposed  notoriety, — 

uch  a«,  in  a  l.t\\*nt,  !  there  remains  in  each  instance  for  considcra- 
ot  the  ^uit.      .        |  tion  the  question,  uhethcr  the  existence  of 
the   supposed  plTncip^l  tact  ife  incompatible 
\\ith   the   existence  ot  the   disprobabilizing 
|  facts? 

I       The    principal  fart   being   considered   as 
|  pioved  (\i/    by  such  special  testimony  as,  if 
1  not  opposed  by  counter  evidence,  would  be 
j  leaded  as  sufficient   for  the  proof  of  it;) 
,  tin  decision  \\ill  in  this  ease  turn  upon  the 
1  supposed  preponderance  of  probative  force, 
as  between  special  testimony  (the  testimony 
'  ot  the  \\itness  or  witnesses  by  whom  the  sup- 
1  posed  fact  is  deposed  to,)  and  the  supposed 
!  ijenvral  testimon}  by  which  those  facts  which 
are  regaided  as  incompatible  with  it  are  con- 
sidered to  be  ^as  it  were)  deposed  to:  at  any 
iate,  as  established  on  sufficient  grounds. 

Of  the  applications  capable  of  being  made 
of  this  modification  of  circumstantial  evi- 
dence, the  principal  is  that  in  which  the 
extraordinary  interposition  of  supernatural 
power  is  supposed  :  as  in  the  case  of  sorcery, 
witchcraft,  and  such  other  operations,  real  or 
supposed,  M  have  been  designated  under  the 
crencral  name  of  miracles. 
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9*  (3.)  Any  supposed  psychological  fact 
whatsoever;  $  e.  any  supposed  fact,  the  sup- 
posed seat  of  which  id  in  the  mind  of  this  or 
that  individual  human  being 

Con  esponding  disprobabihzing  facts  shortly 
designated  as  above,  psychological  improba- 
bility 

The  term  impossibility  is  in  this  case  omit 
ted.  The  reason  is,  the  want  of  uniformity 
and  consistency  on  the  part  of  all  psycholo- 
gical facts  as  compared  with  ph)  steal  ones 
Correspondent  and  opposite  to  impossibility, 
is  certainty  But  the  ca«e  of  insanity  is  of 
itself  sufficient  to  prevent  any  state  of  the 
human  mind  from  being  considered  in  any 
instance  as  certain  and  of  insanity  theie  are 
gradations  innumerable,  many  of  them,  at 
that  end  of  the  scale  which  i*  next  to  sanity, 
scarce  distinguishable  from  it 

The  last-mentioned  species  of  circumstan- 
tial evidence —  improbability  01  impossibility 
— has  in  its  nature  something  peculiar  In 
all  the  other  kinds  of  circumstantial  evidence, 
the  evidentiary  fact  (whatever  it  be — positive 
or  negative)  is  at  an}  rate  something  entirely 
distinct  from,  and  independent  of,  the  princi- 
pal fact,  the  fact  to  be  proved  In  the  case 
of  improbability  or  impossibility,  the  eviden- 
tiary fact  is  not  another  and  a  distinct  fact 
it  is  no  other  than  a  propeity,  or  supposed 
property,  of  the  principal  fact  itself,  to  >vit 
(as  will  heieatter  be  seen,) 'the  ptoperty  of 
being  contrary  to  the  order  of  nature 

Circumstantial  evidence,  therefore,  may 
with  propriety  bedtstinguished  into  that  which 
is  afforded  by  other  facts,  and  that  \\hich  is* 
afforded  by  the  nature  of  the  fact  itself  that 
is  to  be  proved. 

For  the  illustration  of  the  first  of  these 
modifications  of  circumstantial  evidence,  — 
taking  for  the  principal  facial elinqucnu/,  con- 
sidered in  a  general  point  ot  view, —  I  shall 
bring  to  view  the  seveial  classes  of  probabi- 
lizing  facts  bearing  relation  to  it ,  accompa- 
nied with  an  indication  ot  such  facts  as  present 
themselves  in  the  character  of  infir  motive  facts 
with  relation  to  such  of  the  above-mentioned 
probabilizing  facts  as  are  exhibited  in  u  state 
particular  enough  to  be  susceptible  ot  any 
such  particular  indications 

This  done,  from  the  mass  of  particular  con- 
siderations thus  brought  to  \ievv  I  shall  de- 
duce such  considerations  of  a  general  nature 
a$  promise  to  be  of  use  in  the  way  of  msti  ac- 
tion, either  to  the  legislator  or  the  judge ,  for 
which  purpose,  the  matter  afforded  by  such  of 
tte  circumstantial  evidences  as  have  for  their 
principal  fact  delinquency,  will,  it  is  supposed, 
suffice, 

I  shall  then  pass  to  the  consideration  of 
ibftt  Mud  of  circumstantial  evidence  which  is 
afforded  by  the  nature  of  the  principal  fact 
itself  |  vie,  improbability  and  impossibility 


CHAPTER  HI 


OF  REAL  EVIDENCE,  OR  EVIDENCE  FROM 
THINGS 

§  I   Of  the  nature  and  extent  of  real  evidence. 

BY  real  evidence,  I  understand  all  evidence 
of  \4hich  any  object  belonging  to  the  class  of 
thitujs  is  the  souice  ,  person*  also  included,  in 
respect  of  such  properties  as  belong  to  them 
in  common  with  things 

The  properties  of  things  are  the  subject- 
matter  of  the  different  branches  of  physical 
science  A  work  having  for  its  subject  any 
jBuch  br£nch  of  science,  is,  as  to  a  great  part 
ot  its  contents,  a  treatise  on  circumstantial 
evidence  In  this  point  of  view,  this  compa- 
lativel}  small  portion  of  our  held  of  inquiry 
is  ot  itself  infinite 

On  the  present  occasion,  the*  inquiry  is 
limited  to  the  field  of  law  Even  afkir  this 
limitation,  however,  there  is  scarce  an  ima- 
ginable distinction  or  observation,  art  indi- 
cation of  which  could,  with  reference  to  the 
subject  of  the  present  \\ork,  be  charged  with 
being  altogethei  irrelevant  for,  in  one  way 
or  othei,  and  even  in  each  instance  in  various 
uajs,  there  is  not  an  imaginable  fact,  the 
existence  of  which  is  not  capable  of  being 
taken  for  the  subject  of  inquiry  in  a  court  of 
judicature  No  imaginable  fact  (for  example,) 
the  existence  of  which  may  not  (unless  in  case 
of  lejjjil  prohibition  interposed  for  special  rea- 
sons) have  been  taken  for  the  subject  of  a 
wager  on  \\hich  Occasion,  whether  the  wager 
has  bc£h  won  or  no  by  Titius,  may  become  a 
question  to  be  detei  mined  by  a  court  of  law. 
Add  td  this,  the  case  of  a  premium  offered  for 
an  invention  o  discovery,  the  case  of  a  claim 
put  in  to  the  sort  of  temporary  monopoly 
granted  to  inventors  for  the  encouragement 
of  inventions,  and  the  case  of  a  question  whe- 
ther a  contract,  respecting  the  practice  of  any 
branch  of  art,  or  the  affording  instruction  in 
relation  to  any  bianch  of  science,  has  been 
properly  fulfilled  Of  the  evidence  that  on 
any  of  these  occasions  may  come  to  be  exhi- 
bited, a  portion  more  or  less  considerable  (if 
not  the  whole)  will  come  under  the  notion  of 
trie  species  of  evidence  already  distinguished 
under  the  appellation  of  scientific  evidence 
but  it  is  riot  the  less  true  that  the  facts  brought 
to  view  on  such  occasions  respectively,  aie 
bi  ought  to  view  in  the  character  of  eviden- 
tiary facts,  and  are  included  in  the  field  of 
legal  evidence  If,  therefore,  the  whole  En- 
cyclopaedia were  to  be  crowded  into  the  body 
of  this  wotk  and  into  this  part  of  it  in  par- 
ticular, thtere  is  not  a  page  of  it,  that  (if  re- 
levant with  reference  to  the  particular  branch 
of  art  or  science  of  which  it  undertook  to 
treat)  would,  strictly  speaking,  be  irrelevant 
— could  be  justly  chargeable  with  being  alto- 
gether irrelevant-—  with  reference  to  the  sub- 
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ject  of  this  work.  But,  as  the  duration  of 
human  life,  as  well  as  human  powers  (psycho- 
logical and  physical,)  has  its  limits;  it  be- 
comes matter  not  only  of  convenience  but  of 
necessity,  to  mark  off  and  abandon  to  the 
labours  of  their  respective  professional  and 
other  appropriate  cultivators*,  thc*»e  several 
distinguished  and  pre-eminent  portion**  uf  the 
field  of  evidence 

Even  in  the  more  limited  field  opened  by 
the  penal  bi  anch  of  law,  —  a  prodigiously  am-  " 
pie  and  diversified  demand,  a  demand  sctuee 
susceptible  of  limitatioy,  will  be  seen  to  pie- 
sent  itselt.  CUSQS  of  Iwumoide  and  personal 
injury  (not  to  mention  at  prcteig  a  gieat 
variet)  of  othei  races')  arc*  sufficient  ot  thenf. 
selves  to  draw  deep  upon  the  stoies  oi  medi- 
cal science  easr*.  of  monct.uy  ioigciv  upon 
the  mttAllurgic  blanch  ot  chemisti}.  ni-es 
ot  scriptural  torgei),  upon  the  ait*  ot  the 
engrp>,  ei,  the  paper-maker,*  the  lettei  -foun- 
der, the  ink-maker,  and  ithiough  one  01  o'her 
channel  )  upon  the  stoies  of  eliemistiy. 

Ot  all  modifications  of  real  evidence,  the 
human  bod)  is  that  soiure  wlneh  \vill  seive 
best  ioi  exemplification  the  matter  alFoi  (led 
bv  it  being  at  the  same  time  of  the  most  in- 
teresting natuie,  susceptible  ot  the  gmittk&>t 
vanet),  and  capable  ot  being  hi  ought  to  \ie\\ 
in  the  smallest  compass,  pioporiionall}  to 
the  impoitdiHv  of  the  instiurtion  convejed 
by  it  The  following  table  i^  a  tianslation, 
nearl)  liteial,  ot  the  heads  otTeied  in  Plink's 
Element*  Medicina  et  Clnniryicd  Jllmuis, 
Vienna,  17H1  A  tew  aft  idea  are  omitted, 
some  as  not  being  applicable  to  th«  pie^ent* 
design,  othei  s  a-»  irtemng  to  \ulgai  enors, 
which,  at  this  tmn1  of  (fay,  no  longeirthi  eaten 
to  be  productive  ot  enoia  uif]  udic.it  uier* 

Questions  belonging  to  the  cognizance  of 
criminal  tiihunal)    — 


I. 


by 


ot  homicide 

1  Wounds 

2  Contusion 
%    Hanging 

4.  Drowning 

5.  Suffocation 

6.  Poi*on. 

7.  Unskilful  practice  (medical  or  chi- 

ruryieal.)  *» 

8.  Suicide. 

II.  Signs  of  infanticide,  by 
1    Wounds. 
kJ.  Contusion. 


*  In  this  table,  the  several  articles  consist  of 
so  many  apecies  of  principal  facts,  facts  Mipjwsed 
to  be  evidenced.  The  corresponding  lists  of  evi- 
dentiary facts,  expressed  here  by  tl>e  uord  *«//TM, 
ate  exhibited  in  the  corresponding  divisions  of 
the  book.  To  have  transcribed  them  would  have 
been  to  transcribe  the  whole  work,  consisting  of 
184  pages.  Specimens,  however,  have  be  in  ex- 
hibiteo,  in  the  case  of  homicide  in  general,  and 
of  \nfant\c\de  iff  particular 


3.  Suffocation. 

4.  Starving. 

5.  Cold. 
6    Heat. 

7.  Di  owning. 

8.  Omission  to  tie  the  navel-string. 

9    Omission  to  administer  medical  re* 

medies  ajjfcinst  debility* 
10.  Abortion  purposely  procured. 

III.  Signs  indicative  of  ability  or  inability 
to  endure  divers  corpoial  inflictions,  for  the 
purpose  of  punishment  or  compulsion. 

IV.  Grounds  of  exemption   from  punish- 
ment on   the  score  of  infirmity   (bodily  or 
mental)  existing  at  the  time  of  the  act  of  de- 
linquency. 

Questions  belonging  to  the  cognizance  of 

civil  tnbunals 

1 

•2. 

3 

4. 

5 


f> 


disproving  alleged  paternity. 
di^piovmg  alleged  maternity. 
Sign*  of  u  child'i  being  born  alive. 
Sign-  ot  u  child'*  being  born  dead. 
Signs  of  a  child's  being  born  at  full 

time 

SiL-ns  of  piematurity  of  birth  to  a  de- 
giee  not  incoiibi&tent  with  contimi- 
ain'c  of  life. 
7    Si^ns  ot  prematiuit)  of  biith  to  a  de- 

giee  inconsistent  with  ditto. 
8.  Signs  of  birth  at  a  period  so  late  as  to  be 
incompatible  \utli  alleged  paternity, 
Si^ns  ok  a  supposititious  child 
Signs  of  a  child  conceived  in  the  way 

of  huptMJttttution, 

Signi  ot  the  In  ^t  born  among  twins,  &c. 
Signs  ot  tictitums  pregnancy. 
SiKrn^  ot  ronreftled  piegnancy. 
Signs  of  real  parturition. 
Signs  ot  fictitious  pailuntion. 
Signs  of  defloration. 
Sitrns  otyni[)e. 
Signs  ot  particular  oijes 
15)    Signs  ot  divers  fictitious  diseases. 
20.  bign-s  of  divers  concealed  diseases. 
21    Signs  ot  false  imputation  of  disease,  in 

divers  instances, 

Questions  belonging  to  the  cognizance  of 
ccclcMattu  al  tribunal*  — 

1.  Signs  ot  barrenness  in  females, 
2    Signs  of  impotence  in  males. 

3.  Si^ns  ot  monstrositj. 

4.  Signs  of  doubtfulness  in  regard  to  sex. 
For  the  reasons  alieudy  stated,  the  inquiry 

is  in  the  present  instance  limited  to  the  penal 
branch  of  law.  The  fact  sought,  arid  con- 
cerning which  on  each  occasion  the  question 
is,  whether  <t  be  evidenced  or  no,  is  delin- 
quency the  evidentiary  facts  are  any  and' 
every  fact,  considered  as  capable  of  operating 
in  that  character  with  reference  to  the  fact 
sought. 

Division  of  thing*,  considered  as  sources 
of  real  evidence  :  the  source  of  the  division 
being  the  nature  of  the  relation  they  reflpeo 
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tively  bear  to  the  fact  of  delinquency,  consi- 
dered a*  the  fact  indicated 

L  Subject-matter  of  the  offence  itself  — 
1,  The  person  killed  or  hurt  2  The  thing 
stolen  or  otherwise  taken  in  the  \vay  of  de- 
predation, or  damaged,  or  destroyed  3  The 
instrument  of  contract  fraudulently  uttered 
or  fabricated  4  Thfe  genuine  money  dimi- 
nished ;  the  counterfeit  money  fabricated 

U.  Fruits  of  the  offence  — In  the  case  of 
depredation  above  mentioned,  it  is  the  goods 
taken  in  the  way  of  depredation  which  con- 
stitute the  immediate  fuuts  of  the  off  nee 
In  the  rase  of  forgery  of  written  instruments, 
and  monetary  fabrication,  it  is  the  profit, 
in  whatsoever  «lmpe  obtained  in  the  case 
of  subduction  bv  monetary  forger),  it  is  the 
quantity  oi  valuable  matter  subducted 

III,  Instruments  of  the  offence  —  Exam- 
ples —  1  In  the  case  of  homicide  or  olhei 
bodily  injury,— the  pistol,  sword,  flub,  knife, 
or  other  weapon  in  case  of  poisoning,  —  the 
poison  2  In  case  of  depredation  b}  house- 
breaking, —  the  picklock  ke\s,  the  crow  or 
chisel,  the  ladder  3  In  case  of  incendiarism, 

—  the  combustibles    4  In  case  of  f orpei } , 

the  engiaved  plates,  the  instruments  foi  the 
fabrication  of  the  appropnate  papers     5   In 
case  of  monetary  forgery,  —  the  coming  tools 

IV  Materials  of  the  subject-mattei  of  the 
offence,  or  of  the  instruments  of  the  offence 
when  they  happen  to  have  an) thing  appio- 
pnate  in  their  nature,  exclusively  oi   pecu- 
liarly htting  them  for  beicig  tonveitcd  into 

instruments  of  the  offence  —  Example*  

1*  Silver  or  gold,  in  plates,  or  other  suspicious 
forms,  where  coining  is  the  offence  in  ques- 
tion.   2   Laurel  leaves  for  distillation,  where 
poisoning  is  the  fact  in  question     3   Drugs 
calculated   for  the  purpose  of  adtiltoiatmif, 
found  in  large  quantities  mv*he  possession  of 
a  dealer  in  the  article  which  sue  h  drugs  are 
capable  of  being  employed  to  adulterate 

V  Receptacles  inclosing  or  having  inclosed 
/as  above)  —  1    The  subject-matter ,  2  the 
iruits;  or  3  the  instruments,  of  the  offence 

—  Example .  —  1   The  clothing  of  the  person 
killed  or  hurt,   2    the  house,  ship,  room, 
closet,   stable,   waggon,    chest   of  drawers, 
package,  case,  in  which  the  goods  stolen, 
damaged,  or  destroyed,  or  the  instruments  or 
materials  of  (he  offence,  were  contained 

VI  Circumjacent  (detached)  bodies    Bo- 
dies circumjacent  (though  detached,)  with 
rcfere/ice  to  any  of  the  objects  above  cnu- 
maroted  — Examples  — The  floor  on  which 
the^  person  killed  or  wounded  fras  standing, 
th*  ehair  on  which  he  was  sitting ;  the  bed 
on  which  he  was  lying;  the  pathway  spotted 
by  Ws  Wood. 

Itjs  In  virtue  of  some  peculiarity  in  their 
condition,  that  the  things  in  question  are 
qualified  to  become  sources  of  real  evidence , 
evidentiary  foots,  with  reference  to  the  mo- 
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dification  of  delinquency  in  question  — the 
fact  indicated. 

This  condition  may  to  the  purpose  m 
question  be  distinguished  into  relative  and 
absolute  relative,  bearing  to  the  person  in 
question  any  such  relation  as  has  the  effect 
of  indicating  him  in  the  character  of  the  de- 
linquent, absolute,  indicating  (without  any 
indication  of  the  peison)  the  existence  of  the 
obnoxious  event  (the  death,  the  damage  to 
propei  ty  by  fire  01  other  cause,)  coupled  or 
not  with  the  indication  of  its  being  referable 
to  human  delinquency  as  its  cause 

Physical  real  evidence,  (whether  issuing 
^fiom  a  feal  or  from  a  personal  souice)  re- 
'quires  to  be  distinguished  into  immediate, 
and  jcported  I  call  it  immediate^  in  the  case 
wlieie  the  thing  which  is  the  source  of  the 
evidence  is  made  present  to  the  senses  of  the 
judge  himself  I  call  it  teportvd,  in  the  case 
where  it  is  not  made  present  to  the  senses  of 
the  judge  himself,  —  but  the  state  of  it  HI 
respect  of  the  evidence,  the  evidentiary  facts, 
said  to  be  affoided  by  it,  is  piesented  to  the 
judge  no  other u  ise  than  by  the  repoi  t  made  of 
it  by  a  person,  by  whom  (in  the  character  of  a 
pcicipicnt  witness)  the  <?tate  and  condition  of 
it  in  respect  of  the  evidentiary  fact*  in  ques- 
tion i*  reported  by  him  to  have  been  observed 
In  the  case  of  immediate  real  evidence  (as 
above  desruhed,)  the  evidence  is  of  the  cir- 
cumstantial kind  purely  it  is  a  rase  of  purely 
ical,  piuely  circumstantial  evidence  In  the 
case  cff  reported  evidence,  it  is  of  a  <  ompound 
or  mixed  kind,  (V>mpo*ed  of  supposed  leal 
evidenc*  exhibited  through  the  medium  of 
peisoiml ,  of  en  rumstantial,  exhibited  through 
the  medium  of  direct,  evidence  To  the  le- 
portmg  uitnc^  indeed,  if  his  report  be  true, 
it  was  so  much  immediate,  so  much  pure  real 
evidence  but  to  the  judgfc  it  is  but  repoited 
leal  evidence 

The  distinction  is  fai  from  being  a  purely 
speculative  one  practice  requires  to  be  di- 
rected by  it  Reported  real  evidence  is  ana- 
logous to  hearsa}  evidence,  and  labours  more 
or  le&b  under  the  infirmities  which  attach  to 
that  modification  of  peisonal  evidence,  com- 
pounded of  circumstantial  evidence  and  di- 
njft, — of  real  evidence,  andoidinary  personal 
evidence  (evidence  given  in  the  way  of  dis- 
course }  it  unites  the  infirmities  of  both. 
The  lights  affoided,  or  said  to  have  been  af- 
forded, by  the  real  evidence,  are  liable  to  be 
weakened  in  intensity,  anil  altered  in  colour, 
by  the  medium  thro'ugh  which  it  is  trans- 
mitted a  topic  which  will  come  to  be  con- 
sideied  in  the  Book  which  treats  of  mafaftifl 
evidence  * 

Prom  this  infirmity  results  an  obvious  prac* 
tical  rule — viz  not  to  receive  real  evidence 
in  the  form  of  reported  real  evidence,  when, 
without  preponderant  inconvenience,  it  can 
be  hud  in  the  form  of  immediate  real  evi- 
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denee:  a  rule  exactly  analogous  to  that  which 
is  alike  obvious  in  the  case  of  the  analogous 
species  of  evidence  called  hearsay  evidence. 
But  of  1tois  elsewhere. 

§  2.  Infirm.  Jive  Jact*  applicable  to  real 
evidence. 

The  evidentiary  (i  c  the  criminative  <*  in- 
rulpativel  f<wt*  belonging  to  tin*  cl'i^  being 
in  so  prodigious  a  degiee  multifarious — in  a 
cm  respondent  decree  imiltitanou*  nm^t  be 
the  tarts  that  apply  to  them  ir^peclively  in 
the  character  ot  intirmatjve  tacts 

Yet,  except  in  s-o  tai  «i*  the  connexion  be- 
tvveen  the  principal  tact  and  the  evidential} 
fact  is  WMYswry,  there  i>  not  one  «*uch  cu-*" 
dentinrv  fart  but  niu^t  have  its  correspondent 
inhrmative  tarts  bv  the  po-silnlitv  ot  \\hich 
its  probatne  force1  i-  diminished 

Not  that  tarN  aie  sdloiret hei  vvantmir,  v\lnrh 
(the  evident itirv  fii«'N  b.-inir  fcv  the  natuie  of 
the  pimcipal  taet  M>  rnanv  ciimnuitiv*9  01  in- 
culpativ?  taet«  »  .11  e  appheuhle  in  common  to 
all  evidrntiarv  tacl->  belonging  to  the  das-,  ot 
leal  evidence 

Ot  the  mfii  mat ive  facts  ot  this  dt"»ciipf  ion, 
five  example^  mav  he  de^ii^nated  as  tollou**, 
viz  — 

1  Acrident  The  app'  nranee  unquestion- 
able, but  not  having  ioi  iN  eaiiM1  anv  ai*ene\ 
of  the  -upposrd  delinquent,  dneeted  to  the 
production  ot  the  foitndden  lesult  in  que^. 
tion  bting  pioduced  eithei  bv  e.ui'-es  purelv 
physical,  or  (it  vMth  the  int<  i  vention  fit  anv 
human  apent  acting  in  p'fiMiit  ol  anv  end' 
produced  eiihei  bv  some  other  person,  or  bv 
himself  in  pin  suit  ot  ^oine  unfoi  bidden  end 

"2.  Selt-exeulpttive  former)  in  region  to 
real  evidence  '  vi/  the  evideng?  eompose^l  ot 
the  appeal ane***  in  question,  i  committed  bv 
some  other  per^ouT  gmltv  either  in  i  expert  ot 
the  oill-nee  in  ([ue^tion  01  some  other  oiFrnre 
^ee,  further  on,  7f'//,r/y  in  nltituw  tt>  Real 


3.  Like  forger v  committed  by  some  other 
person,  who — thouirh  notguiltv  in  rtspeet  of 
the  offence  indicated  bv  the  ital  evidence  in 
question  in  itsiremune  fetate  —  vet,  under  the 
apprehension  ot  the  indications  it  afFoids  to 
his  prejudice,  alter-  the  appearance  in  qm*v- 
tion,  \\ith  a  view  to  the  doing  a\\ay  ot  those 
indication^  * 

*  In  a  tale  of  the  Arabian  Nights'  Entertain- 
ments (the  Little  Hunchback,)  the  body  of  a 
man  who  died  by  accident  Lnds  its  way  into  the 
house  of  an  innocent  man,  and  from  thence  (un- 
der the  apprehension  inspired  by  the  tear  of  iti 
operation  in  the  character  of  real  evidence)  into 
a  series  of  other  house*.  Not  many  years  ago, 
the  fctory  was  introduced  upon  the  English  stage. 
So  many  transt«rs  (as  above  ;)  so  many  exem- 
plification* of  real  evidence  ;  w  many  exemplifi- 
cations of  a  forgery,  and  at  the  same  time  an  in- 
nocent forgery,  of  real  evidence. 
The  case  of  CaDtfin  Donnellan.  who  was  handed 


4,  Like  forgery  committed  by  another  per- 
son, in  the  view  of  subjecting  the  defendant 
to  the  imputation  in  question  for  a  malicious 
purpose  ;  i.  e.  for  the  purpose  *of  causing  him 
to  s-uifer  (either  at  the  hand  of  the  law  or  in 
the  way  of  reputation)  as  if  the  offence  in 
question  had  had  him  for  the  author  of  it  or 
a  partake!  in  it  " 

5  Like  forger v  committed  in  sport ;  i.  e. 
without  anv  design  to  subject  the  individual 
in  question  eithei  to  legal  punishment  or  la*t- 
mg  disiepute,  but  only  to  momentary  alarm. f 

$  3  On  the  circumstantial  evidence  of  fife- 
/«/ji/Mt'/*c//f  tifT^rdcd  by  the  possession  of  an 
article  of  criminative  real  evidence. 

Nothing  ib  more  familiar  than  the  word 
yx/ssrsMrm;  nothing  more  vaiiable  and  indis- 
tinct than  the  ideas  which  are  wont  to  be  at- 
tached to  that  word  but,  in  so  tar  as  on  any 
occasion  it  is  considered  as  being  applicable 
in  such  soi  t  that  a  thing  considered  as  a  source 
of  ruminative  real  evidence,  being  such  in  re- 

i  lation  to  the  supposed  delinquent  in  question, 
ii  considered  as  being  in  hi*  possession, — in 
so  fai  is  the  relation  indicated  by  the  word 
possession  apt  to  be  considered  as  eviden- 
tmrv  ot  delinquency  in  his  instance.  Of  thU 
species  ot  n  immatu  e  circumstantial  evidence, 

I  po-stf^ion  ot  stolen  yfoods  atTurds  the  most 
obvious  and  frequently  exemplified  case. 

!  Ot  possession  ot  ruminative  evidence,  the 
probative*  foice  will  be  liable  to  be  varied 
aceoidmir  to  a  distinction  expressible  by  the 
terms  <utual  and  tifttetcdcHt*  actual,  when  at 

0the  vcr>  time  in  question,  the  thing  in  ques- 
tion is  ^upposed  to  be  found  in  possession  of 
the  supposed  delinquent,  antecedent,  when  it 
is  onlv  ^upposcd  to  have  been  in  his  posses* 
*.on  at  «ome  antecedent  point  ot  time. 

In  the  latter  <MH>,  its  identity  is  supposed, 
but  \^  li.ihle  to  become  the  matter  ot  an  ad- 
ditional question  in  relation  to  which  ques- 

!  tion.  this  or  that  supposed  intrinsic  maik  of 
owneislnpv  designed  01  undesigned,  will  fre- 
quently present  itbelt  in  the  character  of  an 


1  tor  the  murder  of  .Sir  Theodoms  lioughton, 
gd\e  occasion  to  an  anonymous  treatise  on  the 
•  subnet  of  circumstantial  evidence.  Under  asys- 
;  tern  ot  penal  pro  cdure  distinguished  bcvond  all 
1  others  for  its  favourableness  to  the  defendant, 
instances  (it  then  re  appears)  have  been  but  too 
abundant,  in  whuh  innocence  has  sunk  under 
the  weight  of  fallacious  real  evidence.  In  any 
of  these  instances,  suppose  the  defendant,  thu* 
pressed,  endi  »v  curing  to  remove  the  pressure. — 
you  have  so  many  instances  of  forgery,  and  that 
innocent  forgery",  of  real  evidence.  In  tVe  in- 
stances where  the  undue  and  irreparable  punish- 
ment  took  place,  the  fault  (let  it  be  observed) 
l*y  not  so  much,  if  at  all,  in  the  system  of  pro- 
cedure, as  in  the  substantive  branch:  in  the 
making  use  of  a  species  of  punishment,  which* 
were  it  only  because  the  mischief  of  it  in  irrepa* 
rable,  would  be  unfit  for  use.  t 

+  Example— stofv  of  Joseph  and  his  brethren. 
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article  of  teat  evidence,  serving  to  probabilize 
the  supposed  fact  in  question;  viz.  that  the 
thiifg  which  jp  not  now,  was  at  some  ante- 
cedent point  of  time,  in  the  possession  of  the 
supposed  delinquent 

To  possession  of  criminative  real  evidence, 
in  its  character  of  a  fact  evidentiary  of  de- 
linquency, apply,  in  the  charactei  of'mfirma- 
tive  facts,  those  five  which  we  have  seen 
applying  to  real  evidence  itself  when  consi- 
dered as  criminative 

Additional  infirmative  facts  applving  to 
possession  of  criminative  real  evidence,  and 
not  to  the  real  evidence  itself,  are  — 

6  (1.)  Unconsciousness  when,  though  the 
Situation  of  the  thing  in  question  is  or  has 
been  such  as  to  warrant  its  being  said  to  be 
or  to  have  been  in  the  possession  of  the  sup- 
posed delinquent,  he  himself  has  never  been 
conscious  of  its  being  so  a  state  of  things 
that  may  naturally  enough  have  been  brought 
into  existence  by  any  of  the  five  causes  enu- 
merated (as  above)  under  the  head  of  real 
evidence. 

7-  (2.)  Clandestine  introduction  Subse- 
quently to  the  introduction  of  the  thing  into 
the  place  by  its  introduction  into  which  it  is 
put  into  his  possession,  he  becomes  conscious 
of  its  being  there,  but,  of  the  operation  by 
which  it  was  introduced,  he  had  not,  while 
the  operation  was  going  forward,  any  know- 
ledge * 

8.  (3  )  Forcible  introduction     when  it  was 
with  his  knowledge  indeed,  but  against  his 
declared  or  known  will,   that  the  thing  in 
question  was  placed  in  that  situation  in  wind* 
it  is  considered  as  being  in  his  possession 
as,  if  by  conspiracy  among  three  men  against 
one,  one  lays  hold  of  both  his  hands,  another 
puts  into  his  pocket  a  stolen  handkerchiA", 
which  the  thud,  running  up<Uinng  the  scuffle, 
finds  there 

By  the  circumstance  of  force,  supposing  it 
proved,  the  criminative  effect  of  possession 
(as  above)  would  be  destrojed  altogether 
but  what  may  happen  is,  that  the  possession 
shall  have  been  proved,  when  the  force  is  not 
proved. 

9*  (4.)  In  case  of  supposed  antecedent 
possession  (as  above)  —  non-identity  of  the 
thing  in  question  The  man  is  seen  running, 
and,  on  the  path  which  he  has  been  taking,  a 
handkerchief  is  seen  lying  A  handkerchief 
resembling  it  had  been  seen  in  his  hand ,  but 
though  similary  it  was  not  the  same 

10.  (5,)  Furtherance  of  justice*  receipt  or 
teifture  of  the  thing  in  questidh,  in  the  view 
of  applying  it  to  its  use  in  the  character  of  a 
tonree  of  criminative  evidence  as  in  the  case 
of  an  official  minister  of  justice  so  demeaning 
himself  in  the  execution  of  his  office,  or  an 
individual  volunteering  his  services  to  the 
same  effect. 

Nothing  can  be  more  perstt&sive  than  the 


circumstance  of  possession  commonly  is,  when 
corroborated  by  other  criminative  circum- 
stances nothing  more  inconclusive,  suppos- 
ing it  to  stand  alone  Receptacles^mav  be 
contained  one  within  the  other,  as  in  the  case 
of  a  nest  of  boxes  the  jewel  in  a  case,  the 
case  in  a  box ,  the  box  in  a  bureau ,  the  bu- 
reau in  a  closet,  the  closet  in  a  room,  the 
room  in  a  house ,  the  house  in  a  field.  Pos- 
session of  the  ]ewel,  actual  possession,  may 
thus  belong  to  half  a  dozen  different  persons 
at  the  same  time  and  as  to  antecedent  pos- 
session, the  number  of  possible  successive 
possessors  is  manifestly  b^>ond  all  limit 

Connected  with  this  subject,  is  the  consi- 
deration of  the  probative  foice  of  possession 
of  cumulative  written  evidence 

When  \\ntten  evidence  —  such  as  (sup* 
poking  it  to  have  for  its  authoi  the  supposed 
delinquent)  would,  in  the  chaiacter  ot  con- 
fessonal  evidence,  tend  to  induce  a  persuasion 
ot  his  being  guilty  of  the  offence  in  question 
—  is  found  in  his  possession, —  the  mere  cir- 
cumstance of  its  being  in  his  possession  will 
ot  itself,  if  separated  fiom  the  circumstaiN  es 
that  are  so  apt  to  be  connected  with  it,  acaice 
be  capable  of  possessing  cumulative  foice 
sufficient  to  entitle  it  to  the  denomination  of 
ruminative  evidence 

If,  indeed,  possessing  with  logard  to  him 
this  cumulative  tendencv,  and  speaking  in 
his  own  pei son,  it  appeals  upon  the  face  of 
it  to  be  written  with  his  own  hand  (asm  the 
case  Bf  a  memoiandum  wiitten  for  his  own 
use,  01  a  letter  written  b>  him  and  intended 
to  be  sent  to  the  person  to  whom  it  is  ad- 
dicssed,  but  not  sent ,)  there  is  no  doubt  that 
— if,  tying  spoken, "it  would  have  amounted 
to  fcelf-cinmn^tive  (i  e  to  confe^onal)  evi- 
dence —  it  will,  bung  vvntten,  amount  to  no 
less  But,  in  thi<>  case,  ifs  cumulative  force 
depends  ultogethei  upon  what  it  contributes 
in  the  charactei  of  confc^onal  evidence,  to- 
waids  inducing  a  persuasion  of  his  having 
been  concerned  in  the  forbidden  act.  Flora 
the  circumstance  of  its  being  found  in  his 
possession,  it  can  scarce  be  said  to  derive  any 
piobative  force  over  and  above  what  it  would 
have  possessed  if  found  anywhere  else  if, 
£or  example,  being  a  letter,  it  had  been  sent 
to  the  person  for  whom  it  was  designed,  and 
by  him  produced  in  evidence 

It  being  still  of  such  a  nature  as  (had  it 
for  its  author,  as  above,  the  supposed  delin- 
quent, and  were  it  spoken  in  his  person)  would 
operate  against  him  in  the  character  of  con- 
fessonal  evidence »  suppose  it  were  to  have 
for  its  author  another  individual,  writing  and 
speaking  <tf  the  criminal  transaction  in  ques- 
tion, whether  in  the  character  of  an  accom- 
plice or  an  accuser  With  a  probative  force 
proportioned  to  the  strength  of  the  indication 
afforded  by  it,  and  to  the  trustworthiness  of 
the  writer,  it  would  operate  in  the  character 
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of  the  weak  and  makeshift  fepefcies  of  evi- 
dence which  will  be  brought  to  view  in  the 
next  Book,  under  the  name  of  casually-writ- 
ten or  written  casual  evidence.  But,  fiom  the 
circumstance  of  its  being  found  in  the  po*- 
session  of  the  supposed  delinquent,  it  \\ould 
scarcely  derive  any  probative  foice,  ovei  and 
above  what  it  would  have  possessed,  if,  hi  its 
way  to  his  hou-e,  it  had  been  intercepted  — 
(for  example,  at  a  po*t-otfice  ^ 

Addressed  to  him  b\  \\ord  ot  mouth  —  or 
even,  although  not  addies-ed  tohim;ii  ^poken 
in  his  presence  —  a  disQpuise  nf  exactly  the 
same  tenor  mi^hkh'ive  operated  .ipunut  hfm 
with  a  considciablo  device  of  piob.tl9ve  forcty, 
Why?  Because  —  \\hen  the  supposed  delin- 
quent and  the  virtu.il  accuser  were  (tit  the 
time  of  uttering  the  virtual  accusation  »  in 
presence  of  each  other  —  not  onlj  the  motive 
to  contradict  the  accusation  in  ra*o  of  its 
falsitv,  but  thtk  opportunity,  the  opportunity 
for  immediate  contiadiction,  exists  Non- 
contradiction ot  cumulative  di^couisc  ope- 
rat€«  theiefore  as  evidential)  of  confession  ; 
though  not  without  standing  exposed  to  the 
debihtative  force  ot  various  infiimativc  ficts 
But,  vvlu'ie  the  foiin  ot  the  criminative  di-- 
course  \vas  in  wilting,  and  the  parties  not 
in  pie-emv  —  the  opportunity  of  immediate 
contradiction  not  having  plan1  —  thenicum- 
stance  ot  the  \\rit  inir's  brinif  found  in  the  pos- 
ot  the  individual  so  addic-^id  bv  it, 


scarce  afford-,  of  itself,  anv  the  slightest  in- 
ference 

In  the  cise  of  leal  cadence,   po—  c^ 


not  be  Tiis,  it  is  still  more  extraordinary  that 
writing  bearing  such  a  degree  of  resemblance 
to  that  of  Reus,  and  moreover  found  in  his 
possession,  should  not  be  his. 

Taken  by  itself,  so  weak  is  the  probative, 
the  ruminative  force  of  written  evidence 
(understand  all  along  such  written  evidence 
the  tendency  of  which  is  to  fix  the  imputa- 
tion of  the  offence  in  question  on  the  indi- 
vidml  in  whose  possession  it  happens  to  be 
found,;  that  it  is  scarce  susceptible  of  being 
rendered  \\eaker  by  the  consideration  of  any 
facts  opeiating  in  the  character  of  infirmative 
tacts-.  But  the  informative  facts  capable  of 
appl)  mif  to  it  are  of  the  same  nature  as  those 
which  have  been  seen  applying  to  the  case  of 
possession  of  real  evidence  at  large,  when 
considered  in  icspect  of  the  cumulative  force 
\Mth  which  it  is  capable  of  operating. 

So  far  as  concerns  clandestine  inti  eduction 
(so  it  exceed  not  a  certain  magnitude,)  a  mass 
of  written  evidence  po^es«es  a  means  pecu- 
liai  to  itsdt  for  being  introduced  into  a  man's 
pos^e^iori  without  Ins  consent  or  privity.  It 
mav  have  come,  for  example,  by  the  post, 
addicsMul  to  himself  it  mav  have  come  by 
the  post  addies-sed  to  some  inmate  of  his,  and 
thus  remain  in  his  possession  tor  any  length 
ot  time  \\ithout  his  knowledge 

44  <  )n  «uch  an  occasion"  (naming  it,)  "  my 
dear  friend,  \ou  failed  in  \ourenterprise;" 
an  enteipiise  ^le-ciibmg  it  by  ullubion)  of 


theft,  rohhci),  murder,  tieason-  '*  on  such  a 
dav,  do  so  and  ^oj'and  )ou  will  succeed."  In 
this-  wav,  so  far  as  possession  of  criminative 

mav  indeed,  and  not  umeasonablv,*be  con-  *wnttcn  evidence  amounts  to  elimination,  it 
sideied  as  opeiating  in  tjie  charactei  of  a  CM-  is  in  the  powei  of  anv  one  man  to  make 
minatue  circumstance  Whv  '  Beciuse,  l»v  I  ciiciimstantial  evidence  of  ^criminality  in  any 
possession  ot  thing*  lit  for  ime/nmost  nab  ual  j  *-bnpe,  against  any  other 
(though  sometimes  not  an  infallible)  pie-  |  *  It 
sumption  is  tilFoided  of  actual  use  and  own-  ' 
ership  including  under  the  head  ot  IIM*,  in 


the  ca-e  ot  a  meicantile  man, 


peihaps  \eiv  seldom  happened  that 
evidenct^  tending  to  criminate  a  man 
in  i  expect  i»t  tlie  crimes  in  question,  has  been 
,  as  being  ,i  ,  found  in  his  possession,   but  there  has  been 
mode  of  Using  p.uticulailv  adapted  to  his  si-  ,  ^ood  and  sufficient  reason  for  regarding  him 
tuation  in  life  I  as  guilty     But,  in  tht«-e  same  cases,  the  pii»- 

cipal  icason  has  been  constituted,  not  by  this 
of  p(»sst»^Km,  but  b)  similitude  of  haridn,  or 
I  b\  other  evidence. 


But,  as  in  the  ca^c  of  ical  evidence  a  man'- 
having  po^esMt/n  ot  a  thinir  of  anv  sort  .it- 
fords  of  itself  '-(Mice  any  presumption  of 


having  made  it,  —  so,  in  the  case  of  tint  ten  |       Supposed  facts  that  belong  not  to  this  head 


evidence,  mere  possession  of  a  manuscript <)t 
an)  kind,  nothing  m  his  own  handunrng, 
affords  seaice  an\  presumption  of  his  having 
been  the  author  of  it.  In  regard  to  writings, 
as  in  regard  to  chaiis  and  tables  possession 
is  good  evidence  of  ownership-  but  of  the 
possessor's  being  the  author  of  the  writing*, 
it  is*not  much  better  evidence  than  ot  his 
having  made  the  chairs  and  tables 

True  it  is,  that,  where  the  authorship  has 
for  its  proof  similitude  of  hands  (which  is  a 
sort  of  real  evidence.)  possession  adds  pro- 
bable force  to  it  Why?  Because,  if  it  be 
extraordinary  that  writing,  bearing  such  a 
degree  of  resemlflance  to  that  of  Reus.  should 


aie  apt  to  he  urged  in  the  character  of  infir- 
mative  tacts,  for  the  purpose  of  encountering 
the  criminative  ciicumstantial  evidence  con- 
stituted b\  possession  of  written  evidence  of 
the  nature  heie  in  question.  Such  are — 

1.  Irrelevancy  of  the  discourse,  either  with 
reference  to  delinquenc)  in  general,  or  with 
reference  to  ^he  particular  species  of  delin- 
quency, or  individual  act  of  supposed  delin- 
quency, in  question. 

2.  Unauthenticity  of  the  script  purporting 
to  be  in  the  handwriting  of  the  supposed  de- 
linquent.* 


1  See  Book  VII.  Authentication. 
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§  4.   Of  interrogation,  as  an  instrument  for 
supplying  the  deficiencies  of  real  evidence. 

In  the  character  of  criminative  evidences, 
besides  the  special  and  contingent  infirmities 
to  which  they  are  respectively  liable,  the 
B£Ver*l  mute  evidences  which  compose  the 
subject  of  this  chapter  have,  as'such,  several 
infirmities  in  common  —  I  The  indications 
they  afford  are  particularly  apt  to  be  incom- 
plete. By  written  evidence,  to  which  it 
happens  to  he  found  in  the  possession  of  the 
Supposed  delinquent,  the  lights  afforded  may 
be  to  any  degree  broken,  imperfect,  incon- 
clusive. 2.  From  the  intrinsic  nature  of  thesse 
mute  evidences,  by  which  their  criminative 
force  is  exposed  to  the  opposition  of  so  many 
infirmative  facts,  arises  the  question  —  a  ques- 
tion that  forces  itselt  upon  every  rational 
mind,  —  these  several  possible  infn  rnati\  e 
facts,  in  the  individual  case  in  question,  have 
they,  or  any  of  them,  actually  bad  plaCe  f 

For  filling  up  the  above-mentioned  defi- 
ciencies, for  clearing  up  these  last-mentioned 
doubts,  the  nature  of  things  has  provided  one 
and  the  same  natural  and  natuially  efficacious 
instrument  —  interrogation 

On  this,  as  on  all  other  occasions,  the  way 
to  know  is  to  inquire  a  proposition  that  fi  om 
the  beginning  of  the  world  to  the  present  day 
has  never  been  a  secret  to  any  human  being, 
unless  it  be  to  English  lawyers  And  of  whom 
to  inquire  g  Of  whom,  but  of  the  one  person 
in  the  world,  who,  if  th>*  fdct  be  in  existence, 
cannot  fai1  to  know  of  it**  —  tbe  one  person 
in  the  world,  in  comparison  with  wbose  evi-u 
dence,  every  other  imaginable  species  of  evi 
dence,  direct  or  circumstantial  (except  in  so 
far  as  this  natuHflly  best  evidence  happens, 
by  the  force  of  sinister  motives,  to  be  driven 
into  mendacity,)  is  a  miserable  makeshift 
insomuch  that  if,  on  the  score  of  hardship  to 
the  person  so  intenogated,  theie  were  anv 
rational  objection  capable  of  appUing  to  the 
extraction  of  the  evidence  from  tin*  most 
direct,  and  (in  case  of  confe^onal  4  (sponsion) 
most  trustworthy,  of  all  SOUKVS,  —  it  would 
operate,  and  with  augmented  foice,  to  the 
exclusion  of  all  other  evidence 

The  case  in  which  the  written  evidence  is 
confessorial,  as  compared  with  the  case  in 
which  it  is  extraneous,  heie  presents  a  dif- 
ference. In  the  case  of  confessorial  written 
evidence,  the  authoi  of  the  writing  and  the 
possessor  of  it  ate  but  one  pet  son  there  is 
not,  ibeiefore,  of  necessity  moie  than  one 
pergcfti  of  whom  to  inquire  concerning  it  In 
the  case  of  extraneous  written  evidence,  there 
at  least  two  persons  the  person  in  \vhose 
it  is  supposed  to  be,  and  the  person 


wfcotifr  writing  it  is  supposed  to  be  These 
two  at  the  least  .  add  to  whom  (in  the  case 
of  adscript  purporting  or  supposed  to  he  a 
transcriDt*  or  written  from  dictation,)  the  ori- 


ginal writer* or  f  ictator,  on  the  one  hand ;  the 
transcriber  or  amanuensis,  on  the  other. 

Of  these  two  persons,  the  possessor  and 
the  writer  (dismissing,  for  simplicity's  sake, 
tbe  accidental  decomposition  of  the  writer 
into  the  original  and  the  derivative  writer  as 
above,)  it  may  happen  to  the  latter  to  be  no 
longer  forthcoming  in  such  sort  as  to  be  sub- 
ject to  inquiry  death,  imbecility,  or  expa- 
triation, ma^  have  put  him  out  of  reach  In 
this  case,  the  imperfect  evidence,  which  to 
false  science  and  blind  prejudice  has  been  the 
object  of  exclusive  choice,  i&  left  by  necessity 
nf  the  character  of  the  oijly  receivable,  be- 
Clause  thtfonly  obtainable,  evidence  from  that 
same  source 

But,  in  the  case  of  confessorial  evidence, 
wheie  the  possessor  of  the  evidence  and  the 
writci  aie  one  and  the  same  person,  if  he  be 
also  the  defendant,  and  in  that  character 
forthcoming,  this  fust  lesource,  the  fatuity 
of  inquiring,  remains  accessible 

On  this  same  occasion,  theie  remains  m 
both  the  above  cases  jet  another  sort  of  per- 
son, who,  when  the  process  of  inquii  v  i&  going 
on,  ought  not  to  pass  unheeded  This  is  the 
person,  \\hotoe\ei  he  ma\  be  (in  the  ordinary 
course  of  things,  an  official  person,)  bj  whobe 
instrumental^}  the  papers,  which  it  was  to 
much  the  interest  of  other  persons  to  conceal, 
have  been  brought  uirdei  the  e\e  ot  justice 
The  papers  produced  in  the  character  of  en- 
imitative  evidence,  whether  <onfes«onal  or 
extraftcous  aie  all  genuine  Be  it  so  — but 
the  papers  which  9hus  are  pioductd,  are  they 
fill  the  papers  that,  in  the  character  of  evi- 
dence in  relation  to  this  same  supposed  de- 
hnqueivy,  could  hav'c  been  pioduccd  ?  These 
aie/^nminativf  but  did  the  same  possession, 
or  an>  othei  within  the  reach  of  the  scan  hers, 
afford  no  others*  that  wire  (Kculpative  >  Theso 
are  questions  which  common  s(  n^e,  in  aid  of 
common  probrt\,  cannot  fill  ot  pressing  upon 
the  minds  of  all  parties  concerned,  but  to 
which  the  s\stem  of  Knplish  procedure  affords 
no  adequate  and  all-comprehensive  means  of 
obtaining  answeis 

In  pursuance  of  one  of  the  most  mischie- 
vous com  eits  that  ever  entei  ed  into  A  lawyer's 
head —  one  ot  the  most  absurd  if  justice,  one 
of  the  be^t  imagined  if  injustice,  weie  the 
object,  — the  above  sources  of  necessary  ex- 
planation have  in  great  measure  been  cut  off: 
and  alwajs  to  the  prejudice  of  justice,  on 
whichever  side  of  the  cause  seated 

By  the  lesponbive  testimony  of  the  defen- 
dant, the  existence  of  the  crwnnativ*  fact 
cannot  be  established,  nor  the  clouds  t1  at 
hung  oveitit  be  cleared  up,  because  no  man 
is  to  be  compelled  to  accuse  himself 

By  the  responsive  judicial  testimony  of  the 
same  person,  neither  can  the  existence  of  any 
of  the  above-mentioned  infirmative  facts  be 
established,  nor  the  doud*that  hung  over  it 
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be  cleared  up  ;  be&use  no  man  is  to  be  a  wit- 
ness in  his  own  cause. 

If  it  were  by  a  plaintiff  in  the  cause  that  a 
mass  of  evidences  —  partly  inculpative,  partly 
infirmative  with  relation  to  the  criminative 
facts,  or  in  any  other  way  exculpative  _  weie 
discovered  and  made  forthcoming,  _  he  pro- 


oucea  what  he  pieces,  he  mippiees  vvh&t  he 
pleases,  master  at  the  *ame  time  of  an  accu- 
sation and  a  defence,  —  he  pioduces  the  accu- 
sation, he  supprib»L»b  the  di  fence  Why  '  _ 
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'lit  another,  though  a  nearly  related,  point 
of  view,  forgery  of  real  evidence  is  to  real 
evidence  what  subornation  is  to  personal: 
it  is  an  attempt  to  pervert  and  corrupt  the 
nature  of  things,  of  real  objects,  and  thus  force 
them  to  speak  false.  Of  themselves  the  things 
are  silent,  or,  if  the>  ^peak,  speak  to  the  in- 
culpation of  the  defendant:  by  the  force  he 
applies,  a  thing  that  was  silent  is  made  to 
depose  falsel v  — a  thing  that  was  speaking 
against  him  i&  Cither  made  to  speak  in  his  fa- 


Because  no  man  is,  >uth  or  agam*t  hi*  will,  vour,  01  at  least  put  to  silence" 

to  be  a  witnes,  in  his  own  cau^e  As  well  in  the  ca^c  of  real  evidence  as  in 

^    Of  these  m^cmevmis  maxnm,  the  brea*  the  <Mse  of  wikten  evidence,  forgery  is  sua- 

is  as   notoiious,  and  peih.ip,   as  eitemive  !  ceptible  of  one  main  distinction  —  into  /Mri- 

as  the  observance,  but,  broken  us  tbov  aie,  '  catntwAMitaativc    The  case  where,  in  the 

there  remains  iorce  in  them  to  do  im^hiet  employment  ot  expedients  of  this  kind    the 

in  deplorable  abundance,  ds  well  bv  their  ap-  cnde.uom  of  the  ciimmal  i,  simplv  to  remove 

plication  to  this  topic,  as  to  a  multitude  ot  the  imputation  from  himself,  without  seeking 

othurs-  tojasten  it.on  tinvbodv  else,  \$  as  common 

§  5.   J Vi/i  /  V  of  real  trulcnn  '  ^  tlic  °tlle'  "^  '*  laftf  t     W'«tever  be  the 

*     *  '  01  imi',  a  mam  object  of  the  endeavour  of  the 

\\lien  the  appeal,  nice  of  things  lt»nd.  to     ciimmal  is  ot  oouisc  to  expunge,  as  effectually 
wrong coiicluMi.iiN  the  deceit  will  sometime*     as  po-ihle,  all  tiaoes  ot  the  commission  of  it 
be  the  puie  woik  ot  nature,  at  other  limes  .  The  hand,,  the  garments  of  the  murderer, 

have  they  reeeiu'd  a  stain  from  the  blood  of 


the  \voik  ot  human  artifice. 

The  foimei  case  it  exemplified  but  <*<*l<!om, 
when  it  is,  its  hii  th  mav,  in  the  laii^uaire  in 
use  among  natuidli&K  be  u^ciibcd  to  the  plav 
of  natme. 

The  inational  unimals  nm  be  ranked,  nnd 
to  this  purpose  without  injurv,  in  tho  ola^ 
of  ttiin*^  A  o.iso  \\lnch,  whether  io«il  or 
fictitious,  is  t.unoui  in  the  liMoiv  <>(  I^nch 
junspiiulence,  in.u  MM  vo  t<  filliMiatinn  touii 
Engh>.h  eve.  Thcic,  a^  i-Kewlieie,  i«aurpic^ 
have  bo tn  remaiked  toi  a  propensity  to  pick 
up  and  hide  not  food  only,  but  othci  ajtiolc*, 
though  ot  a  nature  not  applicable  In  thy-e 
hoaidcrs  to  anv  a<oet tamable  u^e  An  inno- 
cent person  vva<  ac<*i*od  ot  stealing  tiom  ilic 
house  of  a  rieiehfioui  M'vosal  pieces  (»t  t:obl, 
and,  being  convicted,  suffcied  an  igmMiiuisoii^ 
death  1  he  ii.il  llnct  wa^  <i  maLrpi«i,  which, 
without  the  pnvitv  ot  its  mast'-i,  had  taken 
the  monev  at  different  times,  pu*oe  b\  piece, 
from  the  too  accessible  hoaid  ot  ii  neiirhboui, 
and  deposited  it  in  a  place  inaccessible  to  anv 
othei  than  the  unfortunate  [KM son  who  sut- 
fered  as  tor  stealing  it.  • 

When  the  deceit  is  the  woik  of  art  —  has 
human  aitihce  for  its  oaiiM? — it  nmv  bo  lankod 


the  deceased  '•*    fi  he  most  obvious  reflection 
sts  the  icmoving  the  stain  fiom  every, 
horn  which  it  can  be  removed,  and  the 
I  dc^t roving  01  hiding  anj thing  from  which  it 
|  cannot   be  re'novtd       To  «upoi  induce  upon 
j  anv    objrct  uii  appearance,    the  tendency  of 
,  which  ^hi!l  bt>  to  disprove  the  commission  of 
,  the  crime,  —  v\hi'thVr  bv  disproving  the  exist- 
|  once  ot  tin1  criminal  act  or  some  criminative 
rircumst  moo,  01  bv  pi ov ing  the  existence  of 
some  justificative,  or  cxtenuative,  or  exemp- 
tive,   cnciimstan<v, — an  aitiiice  ot  this  ten- 
dt'iu'v    would  ^uppo^e  an  ulterior  degree  of 
,  relinement,  and  would  come  under  the  de- 
(  nomiiuuion  uljahfinitii*  toiger)  ot'real  evi- 
dence 

;       As  it  is  onlv  thmiigh  tin  nu  (bum  of  phjsicai 
|  facts  that  pMcholugio.il  tacts  can  be  brought 
to  view,  it  IM,  oonscquontiv,  tlnough  the  me- 
,  diuin  ot  phvsioal  facts  alone,  that  anv  decep- 
litious  icpi (Dentation  ot  p*\ chological  facts 
can  be  fonveved       Phv-iCtil  facts  alone,  and 
not  pMoholouioal  tacl«j,  aie  the  only  one  of 
•  tho  two  sorts  ot  tacts  upon  and  in  respect  of 
which  iorgerv  can,  propel ly  speaking,  be  com- 
mitted—  to  which  the  operations  indicated 


.  . 

with/oryery  the  act  bv  which  deceit  ispio-  |  bv  the  term  foigeiy  can  bear  any  direct  and 
duced,  01^  endeavoured  to  be  produced,  ma>  |  immediate  application. 

As  to  phvsical  tacts;  although,  atnonp  the 
several  modifications  of  which  real  evidence 
of  the  evanescent  kind  is  susceptible  —  evi- 
dence consisting  ot  motions,  sounds,  colour*, 


be  termed  furycry  of  rial  eudence  -f 


*  See  Book  IX.  Ercbmon;  Part  IV.  Feta- 
tion; (/hap.  III.  Self-disserving  Evidence. 

•j-  In  &omo  cases,  this  species  of  fniml  (the  de- 
ceptitioua  fabrication,  obliteration,  or  Iteration, 
of  the  appearances  presented  by  a  natural  bcxlj  ) 
constitutes  a  substantive  independent  offence  ol 
itself — forgery  of  which  irntmfl  of  any  kind  is 
the  subject-matter  or  the  object— forgery  of  which 
general  money  of  aqy  sort,  the  general  medium 


of  e\cl'an#e,  is  the  subject-matter  or  the  object 
ot  these  modiHcations  ot  the  more  extensive  spe- 
cie* of  deception  —  forgery  in  regard  to  real  evi- 
dence in  general — the  subject-matter  has  been 
already  touched  upon  under  the  head  of  Pre»ap- 
pointed  Real  Evidence. 


16 


RATIONALE  OP  JUDICIAL  EVIDENCE. 


fBooK  V. 


smells,  tastes,  and  (if  the  word  may  be  used) 
touch**,  -~  there  U  not  perhaps  a  single  article 
th*t  baa  not,  at  one  time  or  other,  been  taken 
fbt  the  subject  of  that  sort  of  deeeptitious 
operation  which,  applied  to  other  subjects, 
has  received  the  name  of  forgery*  yet  it  is 
JUBOtig  the  modifications  of  permanent  real 
evidence  that  we  are  to  look  for  that  modifi- 
cation of  forgery  which  is  most  in  use,  most 
nwtHly  apprehended,  and  most  apt  to  piesent 
itself  under  that  name 

The  beautiful  histoiy  of  the  patriarch  Jo- 
seph will  afford  us  one  exemphcation  of  for- 
gery respecting  real  evidence^  Preparatory  to 
the  affectionate  forgiveness  he  meditated  to 
extend  to  his  brethren,  his  plan  required  that 
an  alarm  should  be  raised  in  their  guilty  bo- 
soms— an  apprehension  of  being  punched,  not 
indeed  for  the  barbarity  of  which  he  had  for- 
merly been  the  victim,  but  for  a  supposed 
offence  of  recent  date,  of  which  the>  were 
altogether  innocent  In  this  view  it  was  that, 
into  one  of  the  sacks  that  had  been  filled  \vith 
the  corn  which  they  had  been  bujing,  he 
caused  a  cup  to  be  introduced,  which,  not 
having  bought  it,  they  had  m'vei  meant  to 
take  Heie  then  vie  have  an  example  of  for- 
gery of  real  evidence  of  theft — forget  y  of  real 
evidence  of  the  permanent  kind  —  toigeiy  of 
evidence  piesented  by  the  permanent  situa- 
tion of  a  certain  material  object,  a  certain  real 
bod>,  principal  object  and  mhject-matter  of 
the  supposed  theft,  the  imputation  of  which 
it  was  intended  thus  to  fixuipon  them,  though 
for  a  time  only,  and  for  a  genei  ous  and  friendly 
puipose.  f 

Another  example  may  be  afforded  by  the 
modern  case  of  Captain  Donnellan  The  smell 
afforded  by  the  laurel-water,  the  poison  sup- 
posed to  have  been  cmploved  by  him  as  the 
instrument  of  death, — thi*  important  pheno- 
menon, susceptible  of  permanence  in  respect 
of  the  substance  itself  and  its  odorous  pow  er, 
evanescent  when  considered  in  lespect  of  the 
sensations  of  which,  on  any  given  occasion,  it 
might  have  been  productive,  —  \\fis,  at  any 
rate  (so  long  as  the  phial  continued  impreg- 
nated with  it,)  a  lot  of  real  evidence — a  lot  of 
evidence  indicative,  at  once,  of  the  physical 
act  by  which  the  poison  was  applied  to  the 
organs  of  the  patient,  of  the  intention,  the 
murderous  intention,  in  pursuance  of  which 
these  acts  were  performed,  and  of  the  crimi- 
nal consciousness  with  which  that  intention 
W&s  accompanied  Conscious  of  all  these  facts, 
as  well  as  of  the  punishment  annexed  by  law 
to  such  crimes,  Donnellan,  rti  observing  how 
the  phial  had  become  the  subject  of  observa- 
tion* took  it  up,  and,  with  the  apparent  view 
of  doing  away  the  instructive  smell,  poured 
wAter  into  it,  and  rinsed  it  out  The  forgery 
thus  actually  committed  was  of  the  kind  that 
has  been  distinguished  by  the  name  of  obh- 
Suppose  now  that,  instead  of  sim- 


ply clearing  the  phial  of  the  existing  smell,  it 
had  been  his  plan,  for  further  security v  to  su- 
perinduce another — the  smell,  for  instance,  of 
some  highly-scented  medicine,  such  as  would 
have  been  suitable  to  the  patient's  case, —  fa- 
bncative  forgery  would  thus  have  been  added 
to  obhterative 

Ifi  the  case  where  guilt,  guilt  on  the  part 
of  the  forger,  really  exists,  —  the  inculpative 
fact,  of  which  the  act  in  question  operates  as 
evidence,  is  a  psychological  fact- — the  exist- 
ence of  culpable  consciousness — consciousness 
that  the  act,  whereby  the  effect  is  intended 
to  be  produced,  iscof  the  number  of  those 
which  ^and  proscribed  b^  one  at  least  of  the 
two  guaidian  sanctions,  the  political  and  the 
moial,  if  not  by  both 

The  presumption  thus  afforded  by  this 
species  of  circumstantial  evidence  —  the  pre- 
sumption of  coi  respondent  delinquency  —  is 
olmoiislv  a  strong  one,  it  is,  however,  far 
from  being  a  conclusive  one  Cases,  sup- 
posable  rases  are  not  wanting,  in  which 
(supposing  them  reah/ed)  the  failure  of  the 
presumption,  the  eiioneousness  of  the  infer- 
ence, will  be  obvious  and  indisputable,  nor 
arc  instances  wanting  in  which  these  seveial 
supposable  cases  have  been  exemplified  in  real 
life 

1  Forgeiy  (exculpative)  in  self-defence 
against  a  false  accusation  ,  forger)  having  toi 
its  object  the  removal  of  appearances  tending 
to  fasten  the  imputation  of  delinquency  upon 
an  individual  really  innocent  The  paity  in 
question  being  {innocent,  —  suppose  at  the 
same  tymc  a  numbei  of  natural  appearances 
tending  to  induce  a  pei  suasion  of  his  being 
guilty  Take  away  the  pre-existing  souice 
of  deception  the  forgerv  in  question  is  true 
evidence  of  guilt  add  the  pre-existing  souice 
of  deception,  the  forgery  by  \\luch  the  de- 
ception from  tins  source  is  endeavoured  to  be 
done  away,  is,  in  the  chaiacter  of  evidence  of 
guilt,  falluious 

No  s\<*tem  of  established  procedure  is  yet 
known  that  does  not  afford  instances  —  in- 
stances in  greater  numbers  than  an  eye  of  sen- 
sibility can  contemplate  without  concern  and 
apprehension  —  where  individuals,  ically  m- 
Onocent,  have  sunk  under  a  load  of  imputation 
heaped  upon  tnem  by  fallacious  cncumstan- 
tial  evidence  Suppose  an  artu\e  of  this  de- 
scnption,  pregnant  with  false  inferences, — 
an  article  exhibiting  appearances  susceptible 
of  permanence  — the  dagger  employed  by  a 
murderer,  conveved  into  the  pocket  of  an  in- 
nocent man ,  tne  gaimeni  of  an  innocent  man 
stained,  by  design  or  accident,  with  blood  from 
the  bodjf  of  a  man  who  has  been  murdered 
Suppose  the  innocent  man  detected  in  his  en- 
deavours to  rid  himself  of  the  dagger,  to  wash 
away  the  blood  the  dagger,  the  blood,  fal- 
lacious as  they  are,  are,  notwithstanding,  evi- 
dence these  endeavoursvumocent  as  they  are, 
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will  accordingly  be,  in  appearance  at  any  rate, 
and  in  a  certain  sense  in  reality,  forgery  of  real 
evidence. 

The  case  of  the  unfortunate  Galas  affords 
an  exemplification  of  more  than  one  of  the 
incidents  by  which  the  conclusiveness  of  an 
inculpative  presumption  nifty  be  proved.  A 
son  of  his  had  received  a  violent  death  from 
his  own  hands :  the  father  was  brought  to  trial 
on  a  chaige  of  murdering  the  son.  As  far  as 
the  confusion  of  mind  into  which  he  was 
plunged  permitted,  he  had  obliterated  or 
changed  some  of  the  appearances  ubout  the 
body  of  the  deceased,  ami* other  circumjacent 
bodies:  here  was  forgery  of  ical  eydence. 
On  his  examination,  he  denied  some 'of  the 
facts  by  which  the  non-naturahty  of  the  death 
was  indicated :  in  this  mode,  a*  in  the  tormer, 
he  concealed  —  not  indeed  the  fatal  act  itself, 
the  act  by  \\hich  the  process  of  strangulation 
WHS  effected  ((or  in  that  he  had  neithei  part 
nor  privity,)  —  but  some  ot  t?ie  e\identur} 
tacts  by  which  it  \\as  indicated  here  was 
rlandestimty.  To  \\liat  end  all  these  iibei- 
rations  fioin  the  line  of  truth? — to  cottr 
guilt  ?  —  No  ;  for  there  was  none  anv  \\hcro 
The  object  was  to  save  the  reputation  ot  his 
departed  child,  and  therebj  the  reputation  ot 
tliefdinih,  from  the  ignommv  which,  had  the 
direct  truth  been  known,  \\ould  (he\\as  hut 
too  well  assured;  be  stamped  upon  it  by  a 
most  mischievous  and  cndeinial  prejudice  * 

2.  Forgery  (mculputi\e)   acted  in   sport 
foigerj  committed  incndetivouiing,  foi  a^por- 
ti\e  purpose,  to  tauten  upon  an  innocent  pci- 
s*on  the  imputation  of  delimfiency  in  this  or 
that  shape  for  a  time  f  * 

In  the  stoi  v  alreudj  referred  to  —  the  *tor\ 
•of  Joseph  and  his  bi  t»tluon — we  niaj  laid  an 
exemplification  of  tin-  rase  ,  though  the  spiftt 
WMS  there  not  of  the  mirthful,  but  of  tU- 
senous  and  moral — Tiot  of  the  comic,  but  ot 
the  tragic  kind.  Suppose  the  patnaieli, — 
imnistei  as  he  was  to  an  absolute  kinir,  —  sup- 
pose him,  notwithstanding,  amenable  to  the 
oidmary  dispensations  of  justice  suppose  his 

*  Whether,  in  the  case  in  question,  the  SL\C- 
ral  above-distinguished  modifications  of  innocent 
deception  did  actually  take  place,  *ould  be  a 
scrutiny  foreign  to  the  purpose.  Some,  indis- 
putably ;  not  all i  possibly :  but  the  inquiry  would 
be  completely  useless,  since,  correct  or  hot  cor- 
rect, the  statement  answers,  in  equal  degree,  the 
purpose  of  illustration.  What  is  material  is— 
the  circumstances  in  it  (if  any)  that  are  false,  are, 
in  any  future  case,  just  as  likely  to  be  exempli  tied 
as  it  they  had  been  true. 

•f-  If  the  endeavour  be  a  serious  one an  en- 
deavour to  cause  an  innocent  person  to  suffer 
ultimately  as  for  a  delinquency,  of  which,  to  the 
knowledge  of  the  forger,  he  is  not  guilty,  —  the 
act  directed  by  this  intention,  and  accompanied 
by  this  consciousness,  constitutes  a  substantive 
offence,  and  the  presumption  of  delinquency  af- 
forded by  the  forgery  is  by  the  supposition  not 
fallacious. 
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fraternal  and  generous  project  observed,  ami 
mistaken  for  a  serious  hostile  one :  —  the  ul» 
timate  innocence  of  intention  would,  when 
demonstrated,  have  been  sufficient  to  repel 
the  presumption  afforded  by  the  apparent  in- 
dications of  a  design  deceptitious  and  injuri- 
ous, and  to  add  to  the  instances  by  which  it 
is  proved  that,  in  the  character  of  inculpative 
evidence,  this,  any  more  than  any  other  spe- 
cies of  evidence,  is  never  entirely  exempt  from 
the  danger  of  proving  fallacious. 

Penal  justice  is  not  the  only  theatre  of  a 
fiaud  of  this  complexion  :  it  is  equally  appli- 
cable to  non-penal  cases.  It  may  have  for  its 
object  the  subjecting  a  man  to  punishment, 
or  to  the  burthen  of  making  satisfaction,  when 
undue :  it  maj  ha\e  for  its  object  the  exempt- 
ing a  man  fi  om  punishment  when  due :  it  may 
equally  have  for  its  object  the  causing  a  man 
to  be  put  into  possession  of  some  right  to 
which  lie  has  no  just  claim  :  it  may  have  for 
its  object  the  exempting  a  man  from  some 
obligation,  which,  as  necessary  to  the  collation 
of  a  correspondent  right,  some  other  person 
1ms  u  just  claim  to  see  imposed  upon  him. 

The  clandestine  removal  of  a  land-mark 
afford*-,  an  example  of  a  case  of  forgery  of  real 
oMdencc,  haung  tor  its  object  the  acquisition 
of  a  piopnetiuv  right.  Considered  in  respect 
of  its  must  obvious  and  most  frequent  motive 
and  efficient  cause,  it  is  a  contrivance  for 
stealing  land  it  is  a  succedaneuin  to  the  for- 
uorv  ot  H  deed,  designed  to  serve  as  evidence 
ot  a  title  to  land.  Considered  as  the  act  of  a 
person  to  wliom  the  loss  would  not  be  pro- 
ductive of  am  profit,  it  would  at  any  rate  be 
a  contrivance  foi  injuring  a  person  in  his  pro- 
pcTt\,  b\  dt^truymy  his  title  to  land. 

Uy  the  tbiegomg  theoretic  views,  a  few 
r nautical  instruction-*  aie  obviously  suggested. 

The  first  is,  tha£  it  is  an  office  incumbent 
on  the  Icin-lator,  and,  under  his  authority  and 
iruid.imv,  on  the  judge,  —  whenever  any  ma- 
tiTial  objects  piesent  themselves  as  capable 
of  affoidmir  real  evidence  in  the  cause  (be  it 
penal,  be  it  non-penul,)  —  to  take  such  mea- 
sures a*»  mn\  be  suitable  to  the  nature  of  the 
case,  tor  seeming  their  continuance  in  that 
state  in  which  they  shall  be  still  exhibitive 
uf  the  evidence  which  they  appeared  to  ex- 
Inhit  at  the  time  of  their  beingjtfr**  observed; 
and  to  prevent  them  from  either  passing  of 
themselves,  or  being  purposely  or  accidentally 
brought,  into  any  other  state,  in  which  the 
evidence  exhibited  by  them  might  be  in  dan- 
ger of  proving  fallacious. 

The  attention  bestowed  upon  this  object, 
is,  in  the  French  law,  particularly  conspicu- 
ous :  more  so  than  in  the  English.  In  the 
former,  the  judge  has  general  explicit  duties 
presented  to  him,  and  explicit  rules  for  his 
guidance,  with  commensurate  powers.  In 
the  English  law,  no  special  powers  extensive 
enough  to  embrace  the  object  are 
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any  magistrate  j  and  in  the  exercise  of  his 

wers,  flo  (kr  as  they  happen  to  be  adequate, 
it  left  to  his  own  unassisted  discretion, 
Wihout  any  instruction  for  his  guidance 
'  Before  Any  suspicion  has  arisen — before 
ijfav  steps  have  been  taken,  in  the  view  of 
Bringing  the  delinquent  to  justice — the  field 
for  this  species  of  forgery  is  open  to  him ,  and 
HO  provisions  taken  by  the  legislator  can  be 
<)f  any  use,  the  moment  for  making  application 
of  J^iem  not  being  yet  come  But  as  soon  as 
suspicion  has  told  her  tale  to  justice,  and  the 
servants  of  justice  have  been  put  upon  the 
search  for  evidence,  then  it  is  that  things  as 
well  as  persons  may  in  this  view  be  fit  objects 
of  their  care.  % 

&.  Another  subject  for  the  consideration  at 
least  of  the  legislator,  is,  the  putting  (where 
practicable)  this  species  of  forgery,  under  its 
several  applications,  upon  the  same  footing 
in  respect  of  piohibition  and  punishment,  as 
forgery  of  written  evidence,  when  directed  to 
the  same  ends. 

By  the  compilers  of  the  books  of  Romano- 
German  law,  Prussian*  as  well  as  Auhtiian,f 
removal  of  land-marks  constitutes  an  inde- 
pendent species  of  delinquency,  under  a  title 
by  itself,  not  referred  to  fraud,  the  cnmen 
falsit  or  any  other  genus  Under  the  same 
denomination,  mention  had  been  found  to  be 
made  of  it  in  the  original  books  of  ancient 
Roman  law  J  This,  it  is  evident,  is  a  case 
of  forgery  of  real  evidence,  in  which  the  ob- 
literative  and  the  tabncative  species  are  com- 
bined* In  so  far  as  the  designation  that  had 
been  given  of  the  real  boundary  is  done  away 
by  it,  it  is  obliterative ,  in  so  far  as  an  in  h- 
cation  of  a  false  boundary  is  presented,  by 
letting  the  maik  down  again  in  a  wrong  place, 
it  h  fabricattve. 

In  this  spot,  and  in  this  alone,  the  ffcnal 
law  of  these  two  Germhn  states  has  covered 
&  poition,  important  indeed  in  its  nature,  but 
comparatively  minute  in  its  extent,  of  the 
wide  field  of  this  modification  of  forgery 

Neither  the  English  nor  the  old  French  law 
have  made  so  much  as  this  small  advance  to- 
wards the  comprehension  of  this  fiaud  The 
French,  in  their  adoption  of  the  Koman  law, 
aeem  somehow  or  other  to  have  dropt  what 
the  more  faithful  Germans  have  copied  • 

In  French  jurisprudence,  ho\\  ever,  instances 
ire  not  wanting  of  the  application,  real  as  well 
is  suspected,  of  this  species  of  fraud,  to  the 
»oat  mischievous  and  flagitious  purposes 

In  the  case  of  Le  Brun,(|  who  died  of  the 
torture  that  had  been  unjustly  inflicted  on  him 
for  his  supposed  participation  in  the  murder  of 
bit  taistress,  the  judicial  officers,  when  pos- 
E«s*ion  had  been  taken  of  an  old  key  that  had 

*  Boehnter,  §2,  Cap.  33. 

f  fitttai**.  £464*471. 

±  iteaeccti  Blem.  (ad  Pand.)    Pars.  VII. 

II  Cause*  Cdlcbrcs  (1737),  m.  323. 


been  in  bis  occupation,  w«re  charged  by  his 
advocates  with  having  altered  it  into  a  mas- 
ter-key, for  the  purpose  of  bis  appearing  to 
possess  a  facility,  which  in  fact  he  did  not 
possess,  for  the  commission  of  the  crime. 

Under  the  Roman  law,  the  word  stellion- 
atu*  served  as  a  head  to  comprise  a  hodge- 
podge of  offences,  chiefly  of  the  predatory 
cfebs,  bearing  scarce  any  other  resemblance  to 
each  other.  Out  of  six,  the  third  as  si  quis 
impostvram  faciet  in  necem  altenus — if  any 
one  shall  have  employed  imposition  in  the 
view  of  depriving  another  of  his  life.  Under 
this  head,  forgery  of  real  evidence  for  that 
particular  purpose  may*  probably  have  been 
meant  to  be  comprised 

A  lizard  is  a  cunning  animal,  and  a  stelho  is 
the  most  cunning  of  all  the  lizards,  as  Pliny, 
the  most  accurate  of  natural  historians,  as- 
sures us  It  is  upon  the  ground  of  this  anec- 
dote of  natural  history,  that  the  Roman  law- 
yers have  jtfmbled  together  so  many  other 
offences  which  require  no  contrivance,  under 
the  name  of  stellwnatus  Stelhonatus  should, 
by  this  description  of  it,  have  been  synony- 
mous to  fraud,  or  been  used  to  express  exclu- 
sively some  modification  of  fraud. 


CHAPTER  IV. 

OF  PRFrARAIIONS,  ATTEMPT*,  DECLARA- 
TIONS OF  IN  TFN1ION,  AND  THRI-ATS,  CON- 
SID1RFD  AS  AFFORDING  EVIDENCE  OF  DE- 


§  1    Probative  force  of  these  en  cumstances 
a          considered  in  themselves 

1  PUFFER  \no\s,  —  viz  acts  done  in  the  in* 
tcnt'on  of  giving  birth  to  the  act  considered 
-s  the  pinvipdl  fact,  the  fact  said  to  be  evi- 
denced. 

The  event  having  actually  taken  place,  — 
if  the  acts  considered  as  preparations  \\ith 
regard  to  that  event  were  such  as  properly 
come  undei  that  name,  their  probative  force 
with  reference  to  it  is  out  of  dispute,  and 
they  are  assumed  to  be  conclusive 

Of  acts  of  this  desciiption,  and  those  others 
that  follow  them  under  the  same  more  ex- 
tensive denomination  of  precedential  acts,  it 
maybe  of  use  at  the  outlet  to  observe,  that  — 
Although  in  point  of  time  the  acts  themselves 
are  essentially  prior  to  the  principal  act  or 
other  fact  —  it  will  frequently  happen,  that 
the  time  when  they  are  understood  to  be 
such,  the  time  when  their  connexion  with  the 
principal  fact  is  perceived,  and  even  the  time 
when  they  themselves  come  to  light,  is  of 
later  date  *  That  it  should  be  so  is  the  more 
natura1,  inasmuch  as  —  if  the  design,  being  of 
a  criminal  or  in  other  respects  'an  obnoxious 
nature,  is  understood  (or  though  it  be  but 
suspected}  —  a  natural  though  not  a  necessary 


111  An  example  will  be  seen  further  on»  to 
Donnellan's 
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result  is,  that  it  should  be  frustrated :  that 
the  obnoxious  event  should  be  prevented  from 
taking  place. 

It  is  in  the  penal  law  that  acts  of  this  de- 
scription have  been  most  frequently  brought 
to  notice :  the  purchasing,  the  collecting,  the 
fashioning,  the  instruments  of  mischief;  the 
repairing  to  the  spot  destined  to  be  the  scene 
of  it*  • 

Not  that  the  facts  which  are  apt  to  come 
in  question  in  a  non-penal  cause  are  in  their 
nature  by  any  means  destitute  of  this  species 
of  circumstantial  evidence  —  1 .  Preparations 
for  the  ceremony  of  interment  have  been 
brought  forward  a*  ciicnmstantial  evidence 
of  expected,  though*  mure  naturally  o<  prece- 
dent, death  ,  mo»t  commonly  to  prove  a  death 
which  really  took  place:  rarely,  but  not  with- 
out example,  to  aifuui  a  fallacious  proof  ot 
the  death  of  a  person  at  that  time  btill  in  ex- 
istence.* 2  Preparations  foi  biith  (i.e.  for 
parturition)  hate  been  brought  for  \\ard,  some- 
times to  repel  the  charge  or  suspicion  of  the 
destruction  of  an  illegitimate  child  hy  the 
mother,  sometime^  to  afford  proof  ot  filia- 
tion, real  or  pretended  3.  Preparations  tor 
the  marriage  ceremonj  have  beeij  bi  ought 
forward,  sometimes  a^  presumptive  proof  of 
the  subsequent  performance  of  the  ceremony* 
sometimes  as  proof  of  an  engagement  to  that 
effect,  when  satisfaction  for  the  breach  ot  it 
has  been  claimed  J 

When  the  act  projected  is  of  a  ciiminal 
nature,  or  where  on  any  other  account  the 
discovery  of  the  design  threatens  to  be«tol- 
lowed  either  by  the  frustration  of  it,  or  by 
any  other  inconvenience,  either  to  thctfigeiit 
in  question,  or  to  any  other  person  or  per- 
sons, whose  welfare  is  regarded  bj  him  \\ith 
an  eye  of  sjmpathy, —  the  natural  state  of 
things  is,  that  the  preparations  should  be 
endeavoured  to  be  concealed  Understand, 
the  preparations  for  bunging  about  the  e\ent 
which  is  particularly  and  for  its  o\\n  sake  en- 
deavoured to  be  brought  about.  But  in  this 
main  and  direet  design,  are  involved  by  ac- 
cident a  various  and  almost  mcletei  inmate 
multitude  of  incidental  and  collateral  ones : 
1  Preparations  lor  giving  bnth  to  productive 
or  facilitating  causes,  of  all  kinds  and  degrees 
of  propinquity  or  remoteness ;  for  removing 
obstructions  of  all  kinds  from  all  quarters, 

*  See  Causes  Cclebrea. 

•f  In  the  cases  where  the  act  has  not  been  in* 
tended,  or  the  event  not  expected,  the  prepara- 
tion^, being  employed  as  instruments  of  decep- 
tion, have  been  tinctured  with  that  species  of  fraud 
which  has,  on  a  former  occasion,  been  distin- 
guished by  the  name  of  forgery  of  real  evidence : 
a  deception  which,  though  the  object  of  it  is  to 
disguise  or  suppress  genuine  evidence,  becomes 
itself  evidence  when  discovered,  but  evidence  on 
the  other  side.  Every  species  of  deception,  which, 
if  successful,  would  have  produced  evidence  on 
the  aide  of  the  deceiver,  operates  a»  evidence 
against  him  in  case  of  Ul  success 


and,  among  others,  for  obviating  iu$pWon  of 
tbe  design  itself;  2.  Preparations  as  it  wen 
of  the  second  order,  for  preventing  discovery 
or  suspicion  of  the  preparations  of  the  first 
order,  viz.  of  those  which  are  pointed  most 
immediately  to  the  accomplishment  of  the 
principal  design ;  3.  To  these  preparations  of 
the  second  order,  imagination  will  easily  add 
preparations  of  the  third  and  fourth  order, 
and  so  on.  Fbr  it  is  evident,  that  to  this 
chain  of  preparations— -to  the  chain  of  even- 
tual or  intended  causes,  capable  ot  being  thus 
spun  out  of  the  stores  of  wayward  industry 

—  there  can  be  no  certain  limit. 

The  measures  thus  taken  for  concealment 
por  illusion  —  for  involving  facts  in  darkness 
or  covenng  them  with  false  colours  —  will 
sometimes  appear  in  the  form  of  discourse, 
oral  or  written  ;  sometimes  in  the  shape  of 
deportment, — physical  acts  at  large.  Whatever 
a  man  docs*,  he  does  either  by  his  own  bands, 
bv  his  own  immediate  operative  powers,  or 
by  the  hands  of  others.  When  he  gives  mo- 
tion to  the  hands  of  others,  it  will  generally 
be  by  woi  ds.  So,  if  the  hands  or  the  lips  of 
othcis  be  pi  evented  from  raising  up  obstruc- 
tions to  his  designs :  and,  among  the  persons 
thus  wrought  upon  —  the  persons  prevented 
from  becoming  or  continuing  to  act  in  the 
character  ot  opponents,  or  converted  into  co- 
adjutors—  maj  be  the  intended  sufferer  him- 
selt. 

On  March  30th,  17^1,  at  the  assizes  at 
Waiuick,  Captain  Donnellan  was  convicted 
of  murder,  committed  by  poisoning  Sir  The* 
odosius  lioughton,  in  whose  estates  he  had 
a*  interest  in  right  of  bib  wife.  Under  tbe 
picsent,  as  well  as  several  succeeding  heads, 
this  cabe  will  be  tound  pregnant  with  a  va- 
riety of  instructive  illustrations*  The  deter- 
munition  was  formed,  that,  in  some  way  or 
othei,  the  death  of  the  }oung  man  should 
take  place.  To  shut  the  door  against  sus- 
picion, a  notion  was  to  be  propagated,  that 
Ins  state  of  health  was  desperate;  that  death 

—  speedy  death  —  was  certain  ;  that  his  im- 
prudence \\as  continually  heaping  up  causes 
upon  causes. :f     The  poison  emplojed  wag 
distilled  laurel  water.    The  plant  was  to  be 
found  of  course  in  the  garden  ;  and  the  QUIT* 
.derer,  not  to  have  poison  to  buy,  had^pro* 

vided  himself  with  a  still  for  the  fabrication 
of  it.  He  practised  distillation  frequently ; 
and  the  room  in  which  he  operated  was  kept 
by  him  locked  up.j)  The  young  man  had  a 
trifling  complaint,  for  which  he  was  taking  me- 
dicine .  the  contents  of  one  of  the  phials  were 
to  be  got  rid  of,  and  tbe  poison  substituted. 
The  phials,  as  they  came  in,  used  to  be  placed 
by  him  in  an  inner  room,  which  he  had  been 
in  the  habit  of  locking  up.  He  happened  once 
to  forget  to  take  his  medicine.  "  Why"  (says 
Donnellan)  "  don't  you  set  it  in  your  outef 
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toom?  you  would  not  then  be  so  apt  to  for- 
get it/'— The  &tal  advice  was  taken .  and 
thtti  the  ftecetsitry  opportunity  was  prepared. 

Preparations  capable  of  a  specific  descrip- 
tion are  frequently  and  properly  made  the 
ittbject  of  a  separate  prohibition ; — converted 
into  distinct  offences. 

Where  the  connexion  between  any  such 
preparatory  act  and  its  correspondent  prin- 
-dpal  act  is  looked  upon  as  sufficiently  inti- 
mate—  where  the  existence  of  the  formei  is 
looked  upon  as  sufficiently  conclusive  with 
regard  to  the  existence  of  the  latter — the  vi- 
gilance of  the  legislator  has  not  uncommonly 
exercised  itself  in  laying  hold  of  the  prepa- 
ratory act,  and  converting  it,  by  his  prohibit 
tion  and  punishment,  into  a  separate  offence , 
instead  of  taking  the  chance  of  the  judge 
being  able  to  treat  it  upon  the  footing  of  an 
evidentiary  act,  with  reference  to  the  cor- 
responding principal  act,  and  so  bringing  it 
within  the  punishment  already  attached  to 
such  principal  act  Forgery,  coining,  but, 
above  all,  smuggling,  afford  so  many  instances 
of  this  line  of  legislative  practice  *  Under 
the  head  of  Indirect  Legislation,  it  has  been 
brought  to  notice  in  another  place  f 

To  an  operation  of  this  sort  an  objection 
presents  itself,  which,  when  it  is  not  conclu- 
sive as  a  bar,  may  at  any  rate  be  useful  as  a 
caution.  Such  an  operation,  it  may  be  said, 
will  be  either  useless  or  mischievous  use- 
less, if  the  effect  of  it  be  not  to  cause  a  man 
to  be  convicted  of  the  offence  in  a  case  wheie 
otherwise  he  could  not  Lave  been  convicted, 
mischievous,  in  the  opposite  case  To  the 
judge  alone  it  belongs  to  be  informed  of  ttie 
circumstances  of  each  individual  case ,  to  the 
legislator  not  If,  in  any  given  instance,  to 
him  who  is  thus  informed  ot  those  circum- 
stances, the  evidentiarv  act,  even  with* the 
addition  of  whatever  otner  evidence  the  case 
may  happen  to  furnish,  does  not  appear  to 
afford  a  sufficient  ground  for  pronouncing  the 
existence  of  the  principal  act, — the  operation 
of  the  legislator — the  obligation  which  he 
lays  on  the  judge  to  act  as  if  the  ground  were 
sufficient — is  an  act  of  injustice  it  is  pro- 
ductive of  punishment  where  not  due  — and, 
in  the  only  remaining  case,  justice,  at  any  rate, 
does  not  gain  by  it  • 

411  On  this  principle,  for  the  more  effectual 
prevention  of  the  crime  which  consists  in  the 
murder  of  an  illegitimate  child,  a  punishment 
has  been  imposed  by  English  law  upon  the  mere 
concealment  of  the  birth— an  act  in  itself  nowise 
cnminal,  but  considered  in  the  light  of  evidence 
of  a  criminal  intention,* 

^S"^  Traiu&l  dc  MgU**w  (Ed.1802,) 
i£  119.  See  above,  Vol.  I.  p.  6*9. 

»  Concealing  or  endeavouring  to  conceal  the 
birth  of  a  child,  is  made  a  misdemeanour  by  9 
G*X  IV.  c.  31,  §  14,  and  the  offender  is  liable 
to  be  imprisoned  for  any  term  not  exceeding  two 


To  this  objection  three  answers  may  be 
applied. 

1.  In  the  first  place :  the  act  of  the  legis- 
lator— the  act  whereby  the  prohibition  is 
issued,  together  with  its  punishment  —  ts 
(as  such)  prior  m  its  date  to  the  occasion  by 
which  any  act  in  disobedience  of  it  can  be 
produced.  The  subject  has  complete  and  ef- 
fectual warning  of  it  (for,  if  not,  the  answer, 
it  must  be  confessed,  does  not  apply  )  the 
subject  has  complete  warning  of  the  prohibi- 
tion put  upon  the  newly-prohibited  act,  the 
formerly  unprohibited  and  amply  evidentiary 
act,  and  the  abstaining  from  it  is  as  much 
"in  his  Dower  as  the  abstaining  from  the  prin- 
cipal act  If  indeed  the  law  —  instead  of 
being  a  law  precedent  to  the  offence,  a  law 
issued  with  the  ordinary  piecedent  notice  — 
were  a  law  subsequent  to  the  offence  —  were, 
in  a  word,  in  the  Imvi'aL'i1  of  English  juiis- 
prudence,  and  after  the  fashion  of  every  de- 
cision of  jurisprudence  in  a  new  case,  that 
monster  of  iniquity  an  ex  post  facto  law, — 
then,  indeed,  the  objection  would  be  not  only 
applicable,  but  unansueiable  But  this  is  not 
supposed  to  be  the  ca«*e 

2  In  fehe  next  place    the  more  effectually 
to  secure  innocence  from  the  punishment  le- 
velled against  guilt,  — when  an  act  that  acci- 
dentally might  now  and  then,  in  the  cbaiacter 
of  an  evidentiary  act,  have  involved  the  agent 
in  the  punishment  appertaining  to  the  princi- 
pal act,  —  when  such  an  act  is  taken  in  hand 
by  the  legislator,  and  converted  into  a  pnn- 
ciphl  and  independent  offence,  care  oughj^o 
be,  and  tommttily  is,  taken,  to  inteiweavfe 
in  th£  description  of  the  new-created  offence, 
explanations,  serving  to  limit  it,  and  make 
sure  *>f  confining  the  application  office  punibh- 
iwent  to  thg  case  where  the  quondam  eviden- 
£iaiy  act,  the  supposed  act  of  preparation,  is 
really  such  —  is>  really  (Connected  in  the  mind 
of  the  agent  with  the  intention  of  committing 
the  principal  act 

3  In  the  third  and  last  place    to  the  last- 
mentioned  precaution  may  be,  and  not  unfre- 
quently  is,  added  another, — viz  the  reducing 
to  a  degree  below  that  of  the  original  or  prin- 
cipal offence,  the  punishment  annexed  to  the 
evidentiary,  the  new-created  offence   Instan- 
ces of  this  sort,  in  no  inconsiderable  number 
and  variety,  would  probably  be  found  in  the 
laws  of  all  countries  relative  to  smuggling 
they  certainty  are  to  be  found  in  the  British 
laws  relative  to  that  multifariously-diversi- 
fied jspecies  of  offence.  w 

What  has  been  said  of  preparations  may  ap- 
ply, with  little  variation,  to  attempts;  since — 
with  reference  to  the  ultimate  object  of  in- 
tentioife,  the  ultimate  result — all  attempts, 
all  motions  previous  to  consummation,  may 
be  considered  as  preparations.  By  attempt, 
we  understand  action,  carried  beyond  mere 
preparation,  but  falling  short  of  execution  of 
the  ultimate  design,  in  jmy  part  of  it. 


CIRCUMSTANTIAL— PREPARATIONS,  to. 


Between  preparations  and  attempts,  the 
distinction  will  (it  is  evident)  be,  in  many 
cases,  very  indeterminate;  and  in  different 
cases  it  will  be  widely  different.  In  penal 
cases,  it  will  be  different  according  to  the 
nature  of  the  species  of  offence .  in  offences 
of  the  same  species,  it  will  be  different  again, 
according  to  the  different  circumstance*  in 
which,  the  different  means  by  which,  the  in- 
dividual offence  in  question  is  endeavouied  to 
be  committed.  In  case  of  homicide,  for  ex- 
ample,—  according  as  the  intended  srone  is 
laid  on  shipboard  or  by  Jand,  on  the  public 
way  or  in  a  private  chamber;  by  drowning) 
fire-arms,  or  poison.  * 

Fortunately,  on  the  present  occasion,  these 
distinctions  are  As  useless  as,  on  any  occa- 
sion, they  would  be  nice  and  intricate.  So 
the  ultimate  deaign  be  evidenced,  wliethei 
the  act  by  which  it  i*»  evidenced  come  under 
the  denomination  of  an  attempt,  or  only  of 
an  act  of  preparation,  make,-*  in  thib  ii^pect 
no  difference. 

II.  Second  example  of  circumstantial  evi- 
dence decidedly  precedent  to  the  fact  evi- 
denced, Dtclarutwn*  of  Intention ot  the 

intention  to  peiform  the  act,  the  performance 
of  which  constitute**  the  principal  tact,  the 
fact  evidenced,  as  above 

This  species  of  cucuinstantial  evidence 
bears  a  clo*e  analogy  to  the  foii'going  De- 
clarations of  intention  are  expressions  of 
intention  puiposelv  conveved  I)}  \vouN  by 
preparations,  purposely  <>i  not,  the  intcttion 
is  expie^scd  bv  act^  'I  he  funnel  belong  to 
the  head  ot  person.il  evidence  by  disguise; 
the  latter  to  that  ot  pcisonal  evidence  hj  <!e- 
poitmcnt.  • 

III.  Tlu  rat  emu  g  9  OT  Menacement.  Atlneijt, 
an  act  ot  nienaceinent,  is  a  name  givrn  to  a 
declaration  ot  intention,  in  the  case  wliefe 
the  act  declaied  to  be  intended  is  ot  the  num- 
ber of  those  of  which  it  is  supposed  that  the 
effects  would  he  of  a  paintul  natine,  with 
reference  to  the  person  to  whom  the  decla- 
ration is  addressed. 

The  reason  foi  giving  to  a  declaration  of 
intention  in  this  case  a  separate  mention  under 
a  separate  name,  is,  that  it  necessarily  assumes 
a  separate  name  in  even  sv^tcni  of  penal  law; 
inasmuch  as,  where  the  a<t  declaied  to  be  in- 
tended is  considered  and  treated  as  an  offence, 
so  is  (or  at  any  late,  in  cases*  of  a  cei  tain  de- 
gree of  importance,  so  ought  to  bo)  the  de- 
claration likewibo. 

A  declaration  to  thi*  effect  may  be  ex- 
pressed by  any  other  signs  as  well  as  by  vvoi  d>. 
Preparations,  when  open,  may  have  for  a  col- 
lateral object  this  collateral  result. 

It  matters  not  whether  the  threat  be  ad- 
dressed immediately  to  the  person  on  whose 
mind  the  unpleasant  impression  is  intended 
(or  declaied  to  be  intended)  to  be  made,, — 
or  to  any  other  person  or  person*,  to  the  ip- 


tent  that,  in  one  way  or  other,  at  some  time 
or  other,  it  may  reach  his  notice.  In  a  word, 
if  it  be  in  the  shape  of  a  discourse,  oral  or 
written,  that  the  threat  is  meant  to  be  con- 
veyed, it  matters  fiot  whether  he  be  men- 
tioned in  the  second  person  or  the  third. 

For  the  reason  given  above,  menacement 
is  presumptive  evidence  of  the  act;  t.  *.  that 
it  was  by  or  with  the  co-operation  of  the 
threatcner  that  the  act  was  done  :  but,  for 
the  reason  also  given  above,  the  evidence  is 
not  of  itself  absolutely  conclusive. 

§  2.  —  Infirmative  circumstances  applicable. 

,     I.  Preparations  and  Attempts  :*  infirrnative 
circumstances  applicable  to  them. 

These  circumstances  have  been  already  con- 
sidered in  the  character  of  criminative  circuiu* 
stances,  evidentiary  of  the  part  supposed  to 
have  been  taken  by  the  supposed  delinquent 
in  the  production  of  the  noxious  result. 

Remain  to  be  brought  to  view  the  several 
po^ible  facts  by  which,  in  the  character  of 
infu  inative  facts,  their  probative  force,  in  re- 
gard to  the  part  ^upposed  to  have  been  taken 
bv  him,  is  capable  ot  being  diminished. 

1  Intention  different  ab  mitw  ,f  in  which 
case,  the  result  intended  to  be  produced  may 
have  been  either  —  1  altogether  innoxious  ;J 
52.  lc*s  noxious  than  the  result  that  actually 
took  place;  or,  3.  equally  or  moie  noxious.  j 

*  In  some  cases  the  ptrpaiatwn  and  the  at" 
tnnpt  *  ill  he  clearly  distinguishable,  but  in  others 


the)  will  not.  To  the  present  purpose,  at  any 
rate,  they  may  be  brought  together  under  one 
lu'ad  :  in  respect  to  the  inHrniative  facts  capable 
ol  applying  to  them,  there  will  not  be  found  any 
difference. 

f  In  this  case  (it  may  be  objected)  the  fact  is 
not,  uroperly  speaking,  an  inlirmativc  one.  By 
pltftumg  it/  a  man  uuuld  not  (as  in  the  other 
cases  that  ha\e  bccnacen)  admit  —  he  would  on 
the  contrary  deny,  the  existence  of  the  inculpa- 
te e  fact  in  question.  True:  the  preparation  or 
attempt  was  not  a  preparation  or  attempt  to  pro- 
duce exactly  the  same  result  that,  in  consequence, 
is>  understood  to  have  taken  place  but  it  was, 
however,  a  preparation,  an  attempt,  to  do  some- 
thing ;  and  a  preparation  or  attempt  of  which 
the  mischief  in  question  has  been  the  result.  A 
man  is  killed  by  a  bullet,  shot  out  of  a  fowling. 
piece  :  whether  the  intention  was  to  kill  or  not 
to  kill,  suppose  the  supposed  delinquent  were,  a 
little  beiore,  seen  putting  a  bullet  into  the  fowl- 
mg-piece,  the  preparation  thus  made  would  not 
be  the  less  likely  or  the  less  lit  to  be  considered 
in  the  light  of  an  evidentary  circumstance,  pro- 
bdUh/ing  the  intention  of  producing  the  mis- 
chievous result  that  actually  took  place. 

$  See  Donnelldn's  case.  Crime  —  murder, 
poisoning  by  water  distilled  from  laurel  leaves  : 
criminative  tact  —  preparation  for  distilling  :  in- 
firmative  supposition  —it  might  have  been  for 
water  from  rose  or  other  leaves;  and  such  was 
the  colour  endeavoured  to  be  given  to  it, 

||  It  is  only  in  the  character  of  an  infirrnative 
supposition  applicable  to  a  criminative  eviden- 
tiary circumstance,  that  the  state  of  thin«  here 
supposed  applies  to  the  present  purpose* 
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SL  Xnfefttftoit  ton-shot  hy  the  result.  But  in 
ibis  eftte  the  dfeprobabilfcing,  the  infirma- 
tive  force  of  the  infirmutive  fact,  applies,  not 
to  the  whole  of  the  result,  but  only  to  the 
Occfett  of  the  result  produced  over  the  result 
intended.* 

S.  The  intention  changed,  viz  at  a  time 
posterior  to  the  attempt  or  course  of  prepa- 
ration, which,  being  proved,  is  exhibited  in 
the  character  of  a  probabiliung  circumstance, 
evidentiary  (as  against  the  supposed  dehri- 
qent)  of  a  participation  in  the  production  of 
the  mischief  Here,  as  above,  it  is  only  on 
the  supposition  of  the  frcah  design's  being 
less  mischievous  than  the  original  one,  that* 
the  possibility  of  the  infirmative  fact  in  ques- 
tion can  have  (or  at  least  ought  to  have)  any 
influence  in  practice 

4»  Intention  piloting,  power  failing  the 
tesult,  though  intended  to  be  produced  by 
the  supposed  delinquent,  having  in  fact  been 
produced,  not  by  any  act  of  his,  but  by  othei 
means  f 

5.  Among  co-delinquents,  the  operation  of 

on  the  supposition  that  the  consummation  of  the 
&ct  of  delinquency  is  sufficiently  proved  by  the 
kelp  of  ulterior  evidence,  may  be  the  proper  re- 
lative  quantity  of  punishment  (relation  being  had 
to  the  more  ordinary  case  of  an  exact  conformity 
between  the  criminal  intention  and  the  noxious 
result,)  is  a  question  that  belongs  to  another 
place.  On  this  point,  see  Introduction  to  A/b- 
ral*  and  Legwlatwn  Vol  I.  p  35,  ct  seg. 

In  the  State  Trials  may  be  seen  a  trial  for 
ttoaiming,  in  which  the  defence  was?  that  the 
maiming  was  unintentional,  the  design  bei^g 
manifestly  to  kill,  for  that  maiming  would  not 
answer  the  purpose.  Conviction  took  place  not- 
withstanding ;  it  is  difficult  to  say  whether  i>ro- 
perly  or  not .  the  indictment  being  grounded  on 
unwritten  law,  under  which  neither  right^nor 
wrong  can  have  any  deteri  nnate  place  Under 
the  statute  law,— where  the  intention  has  been 
equally  or  more  noxious  than  the  result,  there 
Will  be  no  difficulty  m  saying  that  the  punish- 
ment allowed  to  be  inflicted  ought  to  be  at  least 
eaually  great,  because,  in  resolving  the  mischief 
01  the  offence  into  its  component  elements  (viz. 
in  to  the  mischief  of  the  first  order,  VIA  that  which 
falls  on  the  individual  specially  injured  and  his 
immediate  connexions  —  and  the  mischief  of  the 
second  order,  viz*  the  alarm  and  the  danger  ex- 
tending to  the  community,)  it  will  be  found  that 
the  aggregate  mischief,  and  thence  the  demand 
fer  punishment,  is  not,  in  this  anomalous  and 
extraordinary  case,  inferior  to  what  it  is  in  the 
ordinary  case*  (See  Dumont,  and  "  Introduc- 
tion," &c.  ut  supra.) 

*  *  Among  a  number  of  considerations,  each  of 
which  would  of  itself  be  sufficient  for  the  aboh- 
i  of  the  savage  practice  of  confounding  hotm* 

fo  on  the  occasion  of  a  duel  in  consequence  of 
lual  consent,  with  homicide  in  the  way  of  as- 
iUtfgMMtton,  one  is,  that  in  general  the  result  in- 
tended h  not  death,  but  only  disablement ;  and 
dM  IpVOOf  i**  that  no  sooner  Has  die  disablement 
taken  plate,  than  hostility  ceases. 

f  See  Bradford's  case,  m  a  Treatise  on  Cir- 
*qm*tfciHi*1  Evidence,  occasioned  by  Donncltan's 


the  immediate  criminal  agent  varying  from  the 
common  design  agreed  on  This,  a  case  fire-* 
quently  exemplified,  includes  the  three  first 
cases,  being  distinguished  by  no  other  cir- 
cumstance than  that  of  the  number  of  the 
offenders. 

Two  or  three  engage  in  ft  plan  of  robbery  * 
on6  of  them,  in  prosecution  of  the  design, 
commits  a  murder — on  his  part  intentional, 
but  not  necewiry  to  the  design  Whether, 
in  the  intention  of  committing  the  greater 
crime,  the  accomplices  in  the  lebsei  did  or 
did  riot  take  partHJ  is  among  the  questions 
which  (m  ft  case  of  homicide  on  the  occasion 
of  a  design  of  robbery)  have  been  passed  over 
as  not  worth  notice  by  the  unfeeling  negli- 
gence of  Enghbh  judges  % 

In  an  early  and  rude  state  of  society,  the 
attention  of  those  on  whose  will  the  late  of 
their  fellow-creatures  depends,  has  every- 
where  been  almost  exclusively  pointed  to  phy- 
sical facts,  regardless  of  psychological  ones. 
In  the  instance  of  the  Chinese  lawyers  Eng- 
lishmen being  the  eventual  or  intended  vic- 
tims of  it,  this  barbarity  has  attracted  notice. 
But  if,  on  this  score,  the  first  stone  be  due  to 
the  head  of  the  Chinese  lawyer,  the  second 
is,  on  a  multitude  of  similar  accounts,  due  to 
those  of  hib  learned  brothers  on  the  English 
bench 

II  Declarations  or  other  expressions  of  in- 
tention  infirmative  farts  applicable 

To  the  criminative  force  ot  discourse  ex- 
pre&sive  of  an  intention  to  commit  an  offence 
of  the  nature  aJ  that  eventually  committed, 
the  sftpposable  facts  that  apply  in  the  cha- 
racter of  infirmative  considerations,  are,  m 
specifs  and  denomination,  the  same  that  have 
Wen  seen  applying  in  the  case  of  preparations, 
and  attempts  But,  forasmuch  as  words  are 
apt  to  be  uttered  with  less  consideration  than 
a  course  of  preparation  attended  with  labour 
and  hazard  is  wont  to  be  engaged  and  perse- 
vered in, — the  probative  force  of  the  crimina- 
tive circumstance  seems  in  general  less  consi- 
derable, and  at  the  same  time  the  disprobative 


trial  •  Bradford  being  an  innkeeper,  a  traveller, 
seen  to  be  well  provided  with  money,  put  up  at 
his  house.  The  traveller  was  found  weltering 
m  his  blood,  Bradford  in  the  room,  armed  as 
for  the  crime  he  bad,  however,  been  frustrated 
by  another  traveller,  with  whom  he  had  had  no 
intercourse  on  the  subject,  and  who  on  his  death-, 
bed  confessed  the  fact, 

J  Where  a  number  of  persons  are  engaged 
together  m  some  unlav,  ful  pursuit,  and  one  of 
them,  on  a  sudden,  in  furtherance  of  their  com- 
mon purpose,  commits  a  murder,  they  are  all 
guilty  ot  murder  in  the  eye  of  the  law  Fast, 
Ml  to  ?54;  2  Hawk,  P.  C.  cap  29.  §§  8,  9— 
EcL  „ 

»  There  were  various  tracts  on  this  subject. 
One  will  be  found  editorially  quoted  (tn/ra,  p. 
182,)  which  does  not  appear,  however,  to  be  that 
referred  to  by  the  autttafe—  JEd> 
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force  of  the  infirraative  consideration  more 
considerable. 

Being  of  the  nature  of  confessorial  evidence, 
viz.  of  that  species  of  it  which  is  extra-judicial 
and  spontaneous,  differing  only  m  respect  of 
relative  time  (the  confessorial  evidence  being 
subsequent  to  the  event,  the  evidence  here 
in  question  antecedent,)  it  stands  expobtgi I  to 
the  disprobative  force  of  the  same  inhrmative 
considerations  as  confessorial  e\  idence,  \\hich 
see.* 

1.  If  the  state  of  things  expressed  in  the 
former  instance  4>y  the  woid->  intention  dif- 
ferent ab  initio  be  exemplified  lieie,  this*  fe 
as  much  a*  to  say /that  the  declarations  that 
have  place  here  (viz.  the  declaration*  oi  an  in- 
tention to  commit  the  crime  that  in  fact  \\us 
attei  wards  committed)  were  faKe.  Supposing 
such  to  be  the  ca^e,  the  inferences  tli.it  max 
be  drawn  tiom  them,  and  the  infnmative  «:<m- 
sideiatioiiA  that  apply  to  their  pi obatixe  ioice 
in  the  chaiacter  of  criminative  rnrumstanc  e», 
are  the  same  as  in  the  case  ol  fal*c  c*tni- 
judicial  and  spontaneous  conft  \\orialcuidenee, 
or  fuhe  re*ftonbiun,  which  bee  -f- 

The  supposition  that  tht!a»e  declination?  are 
false,  may,  at  iir^t  vie\v,  be  upt  to  appear 
inconsistent  \\ith  the  .supposition  rill  it~ 
made;  vi/.  that  the  crime  in  question 
actually  been  committed,  and  that  />»/  whom 
committed  (or  rathei,  whether  committed  by 
the  supposed  delinquent  )  is  the  onlv  remain- 
ing subject  of  inquiry.  Hut,  \\lietliei  llic 
crime  actually  committed,  b\  the  Mippo*** ion, 
had  or  had  not  the  suppotc^  delinquent  foi  a 
sharer  in  it,  —  the  decimations  miftle  oj  an  in- 
tention to  coinnnt  a  crime  ot  that  01  u  *imihir 
<lcscription  iimv,  at  the  tmu1  \\hen  mad*1,  have 
been  hilhc  and  declarations  ol  an  intention 
to  ('oninut  a  ciime  are  no  less  *?uneeptihle'  of 
bfintf  f«iUe,  than  di'Harations  ot  the  opposite 
cast,  viz  declarations  of  an  intention  to  ab- 
stain tiom  the  comrnihSion  ot  that  or  u  bimilar 
crime 

See  Chapter  VI. „  in  which  the  various  in- 
ducements by  which  a  man  may  have  been 
engaged  to  avow  the  commission  ot  a  ciime, 
committed  or  not  committed,  are  brought  to 
view. 

III.  Threats mfirmative  con  -side  rations^ 

applicable. 

To  threaten  to  do  a  criminal  act  is  to  ex- 
press an  intention  of  committing  it.  The 
only  difference  isf  that,  when  a  man  threatens 
to  commit  a  crime,  he  not  only  expresses  an 
intention  of  committing  it,  but  declares  this 
intention  in  the  design  that  such  his  declara- 
tion should  come  to  the  knowledge,  and  be 
productive  of  fear  in  the  mind,  of  some  per- 
son in  whose  mind  (if  committed)  he  expects 
it  would  be  productive  of  grief. 

Of  course,  whatsoever  infirmative  consi- 
derations apply  to  declarations  of  intention 

•  Vide  infra,  Chap.*Vl.      +  «hap.  V.  &  VI. 


taken  at  large  (viz.  declarations  of  an  inten- 
tion to  commit  the  crime  afterwards  commit- 
ted,) apply  to  threats;  viz.  to  threats  bearing 
relation  to  the  same  crime.  But  in  the  case 
of  threats,  these  infirmative  considerations 
seem  in  some  instances  to  apply  with  supe- 
rior disprolwitive  force. 

In  the  case  of  threafs,  very  commonly  the 
result  really  intended  to  be  produced  isf  — 
not  the  mischief  of  the  crime,  nor,  therefore, 
the  crime  itself,  —  but  only  the  apprehension 
of  it  —  the  alarm,  the  terror  naturally  attend- 
ant on  the  expectation  of  it  —  on  the  contem- 
plation of  it  in  the  chaiacter  of  a  inibchief 
likely  to  take  place.  If  so,  it  is  in  this  way 
that  the  state  ot  things  expressed  by  the  words 
intention  different  ab  imtio  is  here  verified. 

The  consideration  that  contributes  to  ren- 
der the  falsehood  of  the  declaration  in  ques- 
tion in  this  case  probable,  and  consequently 
to  weaken  the  probative  force  of  this  circum- 
stance in  the  clmiaeter  ot  a  circumstantial  evi* 
donee  ot  the  imputed  delinquency,  as  against 
the  supposed  delinquent,  is,  the  tendency  of 
such  u  prediction  to  obstruct  and  frustrate  its 
own  cirromplishment.  Hy  threatening  a  man, 
\ou  put  linn  upon  his  #uard;  and  force  him  to 
have  rccoiiMc  to  such  means  ol  protection* 
HI  the  force  ot  the  la\v,  or  any  extra-judicial 
powers-  which  lie  may  have  at  command,  may 
be  capable  ot  aifoidniK  to  him. 

Whatever  may  be  the  duprobatwe  force 
with  which  in  the  diameter  of  an  infirma- 
ti\e  tact,  this  tendenc}  on  the  part  of  an  an- 
tecedent tlirciit  ma)  operate  in  opposition  to 
y*  piobih\e  (vi/  to  its  criminative)  force, 
—  the  indication  utfoided  by  this  infirmative 
cori'idriHtion  can  never  be  peremptory  and 
cnnchiMvc  15\  tlu1  testimony  of  experience, 
civninal  threats  aie  but  too  often,  sooner  or 
later,  reab/cd.  TfO  the  intention  of  produ- 
cing the  terroi,  and  nothing  but  the  terror, 
succeed*,  under  favour  of  some  special  op- 
poit unity,  or  under  the  spur  of  some  fresh 
piovocation,  the  intention  of  producing  the 
mischief ,  and  (in  pursuance  of  that  intention) 
the  mibeluevous  act. 

Note,  that  amon^  the  tendencies  of  menace* 
mcnt  is  that  of  operating  at  the  same  time 
as  an  evidence  of  an  ulterior  and  distinguish- 
able evidentiary  feet ;  viz.  operation  of  eorre- 
bpondmg  motivcb,  existence  of  corresponding 
dispositions:  permanent  sources  of  the  de- 
linquency in  question,  in  the  instance  of  the 
biipposted  delinquent.  AH  to  this  point,  see 
further  in  an  eiibinnx  chapter.} 

A  question  which  may  occasionally  arise 
i«,  how  far  mendacity  on  the  part  of  a  witness 
may  be  considered  as  prol>abiK&ed  by  evidence 
proving  bun  to  have  previously  thtvatened  to 
prejudice  by  hw  testimony  a  party  on  a  side 
opposite  to 'that  on  which  he  is  called:  in  par- 
ticular, in  a  criminal  ease,  to  have  threatened 


*  lufin,  Chap.  MI  I- 
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to  give  «uch  testimony  as  should  render  cer- 
tain^ or  more  or  less  probable,  the  Conviction 
Of  the  defendant. 

Itl  this  supposed  circumstantial  evidence 
iftf  mendacity  may  be  seen  a  very  frequent 
ffyurce  of  delusion,  and  a  very  useful  instru- 
tnent  in  the  bands  of  delinquents  and  their 
fcdvocates. 

If  the  threat  be  conditional,  next  to  nothing 
is  proved  by  it :  if  absolute,  still  less  "  If 
you  do  not  so  and  so  as  I  would  wish,  I  will 
testify  against  you  "  With  superior  and  re- 
fined morality,  it  certainly  is  not  consistent 
for  a  man  thus  to  render  dependent  on  a  com- 
pliance with  his  personal  wishes  a  service,, 
which  he  owes  to  justice.  But  does  it  follow 
that,  because — out  of  court,  and  before  you 
have  been  called  upon  for  your  testimony  by 
the  official  ministers  of  justice  —  you  reserve 
to  yourself  (or  rather  declare  yourself  to  have 
reserved  to  yourself)  the  faculty  of  making  or 
not  making,  as  you  think  fit,  the  preliminary 
disclosure  which  may  eventually  lead  to  pro- 
secution,— that  theiefore,  if  by  the  power  of 
jfustice  called  upon  for  your  testimony,  you 
will  perjure  yourself  ' 

A  threat,  however,  of  this  kind — though, 
taken  by  itself,  it  operates  with  very  little 
force  in  the  way  of  presumptive  evidence  of 
mendacity — may  be  of  considerable  efficacy 
in  corroboration  of  other  circumstantial  evi- 
dence to  the  same  effect 

CHAPTER  V 

OP  NON-HESPONSION,  AND  FALSE,  OR  EVA^lVT 
RESPONSION,  CONSIDEIirD  AS  AFFORDING 
EVIDENCE  OF  DELINQUENCY 

I.  FIRST  article  of  that  class  of  circumstantial 
evidence,  the  nature  of  which  is  to  piesent 
itself  at  a  period  of  time  subsequent  to  that 
qrabe  principal  fact,  —  non-rebponswn  judi- 
cial* silence  on  the  part  of  an  individual 
(being  a  party  to  the  cause)  at  the  time  of 
Ms  being  subjected  to  examination  in  due 
form  of  law  wilful  forbearance  to  make  an- 
swer, in  the  character  of  a  deposing  witness, 
to  any  relevant  question  put  to  him  m  the 
course  of  a  judicial  examination  In  this  case 
is  involved  the  supposition  of  the  establish- 
ment of  the  practice  in  question,  in  the  in- 
stance of  both  parties,  plaintiff  and  defendant, 
in  both  sorts  of  causes,  penal  and  non-penal 
End,  in  the  supposition  of  the  establishment 
of  that  practice,  is  again  involved  the  sup- 
position of  the  propriety  of  it — of  the  pro- 
priety of  it,  in  the  utmost  latitude  of  which 
it  is  susceptible,  as  above  Is  it  then  proper, 
And  to  an  extent  thus  unlimited  ?  Yes  and 
that  fpr  two  sorts  of  reason.  In  the  first  place, 
because  tbe  notions  by  which,  in  one  of  the 
four  cfctes  (viz  that  of  the  defendant  in  a 
ftpse  Of  a  penal  nature,)  it  stands  condemned, 


are  mere  prejudices — groundless  and  utterly 
indefensible  prejudices — conceits,  founded 
not  on  the  principle  of  utility,  but  solely  on 
the  principle  of  caprice.  In  the  next  place-, 
because,  in  this  case,  as  in  the  three  others; 
the  practice  in  question  is  the  most  powerful 
as  well  as  the  safest  of  all  instruments  that 
can  be  employed  for  the  discovery  of  truth. 
The  reasons  in  favour  of  the  former  of  these 
positions  will  be  exhibited  under  other  heads  * 
the  reasons  which  the  latter  has  for  its  ground 
will  now  appear  as  we  advance. 

The  fact  of  which  this  sort  of  behaviour 
operates  as  evident — the  conclusion  to  which 
it  tendo,  the  inference  tfhieh  it  appears  to 
wairant — varies  in  its  description,  as  already 
intimated,  according  to  the  quality  of  the 
cause,  penal  or  non-penal,  and  the  relation 
which  the  party,  plaintiff  or  defendant,  bears 
to  it. 

Case  1  — l^et  the  cause  be  a  penal  one, 
and  the  peison  examined  in  the  character  of 
a  \\itness,  the  defendant  In  this  case  the 
conclusion  will  naturally  be,  that  he  is  guilty 
of  the  offence  of  which  he  stands  charged. 
Thus  stands  the  proposition  .  the  proof  will 
be  exhibited  further  on 

CW  2  —  Let  the  cause  be  a  non-penal 
one,  and  the  pai  ty  examined  be  the  defendant, 
as  before  The  conclusion  is  of  the  same  kind, 
varying  onlj  with  the  nature  of  the  cause. 
The  predicament  he  stands  in  is  of  the  num- 
ber of  those  in  which  a  man  stands  bound  by 
lawito  take  upon  him  the  obligation  sought 
to  be  imposed  ,'ipon  him  by  the  plaintiff's 
claim  ^r 

Case  3  —  Let  the  cause  be  a  penal  one,  as 
before,  but  the  party  the  plaintiff  In  this 
case,  ff  it  be  a  cause  purely  penal, — the  de- 
mand made  ^)v  the  plaintiff  being  purely  the 
infliction  of  punishment,  and  that  a  punish- 
ment not  including  any  effect  of  a  nature  to 
afford  personal  satisfaction  to  himself,  as  is 
the  case  where  the  plaintiff  prosecutes  for  the 
public  merely,  in  which  case  he  is  a  public 
officer,  acting  without  personal  interest ;  in 
this  case  it  cannot*fall  to  the  share  of  the 
plaintiff  to  be  examined.  If  by  accident  (and 
it  could  happen  only  by  accident)  it  did  fall 
to  his  lot  to  be  examined,  wilful  forbearance 
to  answer  is  a  result  that  can  scarcely  be  sup- 
posed, it  being  difficult  to  suppose  a  motive 
that  should  engage  him  to  it  and  supposing 
it  to  take  place,  no  conclusion  can  in  the 
natuie  of  the  case  be  drawn  from  it.  If  the 
cause  bo  of  the  mixed  kind,  in  which  a  non- 
penal  demand  is  combined  with  the  penal  one 
—  a  demand  of  satisfaction  for  the  benefit  of 
the  individual,  with  the  demand  foi  punish* 
ment  to  be  inflicted  for  the  benefit  of  the 
public,  —  in  this  case,  so  far  as  concerns  the 
non-penal  part  of  the  demand,  the  case  com- 


*  V\de  Book  IX.  Exclution. 
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rides  with  the  case  next  following.  The  con- 
elusion  turns  to  the  prejudice  of  the  plaintiff, 
in  the  tome  way  as  we  saw  it  turn  to  the 
prejudice  of  the  defendant  in  the  preceding 
non-penal  case. 

Case  4.  —  Cause,  non- penal ;  party,  the 
plaintiff,  as  before.  Conclusion,  the  plain- 
tiff's claim  ill-founded :  the  defendant  npt  in 
fact  in  that  situation  which  it  is  necesbary 
he  should  be  in,  to  give  legality  to  the  de- 
mand made  upon  him  by  the  plaintiff — the 
demand  that  he  shall  be  compelled  to  submit 
to  the  obligation  sought  to  be  imposed  upon 
him  at  the  instance  of  ftie  plaintiff,  the  obli- 
gation correlative  to  the  plaintiff's  flretended^ 
right. 

Now  then  as  to  the  proof —  the  grounds, 
of  the  concision,  that  the  party  refusing  to 
make  answer  to  questions  put  to  him  by  au- 
thority of  justice,  was  in  the  wrong,  in  re- 
spect of  the  point  in  controvy^v  in  the  cause. 
And,  tirbt,  where  the  paity  in  question  i*  the 
defendant,  and  the  eau^e  a  penal  one. 

1.  Supposing  him  not  guilty,  ->uch  silence 
cannot  but  be  detrimental  to  him  :  supposing 
him  guilty,  it  cannot  but  be  advantageous  to 
him  ,"  that  is  to  sav ,  supposing  the  judge  weie 
to  abstain  fiom  diawiiu?  the  infeieiire  whieh 
no  individual  viewing  the  matter  in  the  &ume 
point  of  view  ever  fails  to  diaw,  on  the  mound 
of  the  known  principle*  ot  human  natuie  and 
common  sense. 

To  ans\ver  one  way  or  other,  cannot  but 
be  in  hi*  power.  ]So  que-tion  \\hal e^ei  to 
which  a  man,  any  man  \diatsoever,  is  not 
able  to  make  an  intelligible  answer  juf  wmie 
s>ort.  Que*t.  What  do  you  know  about  this 
bu*ine^  '  An*.  So  .mil  ^o  •  or,  1  know  no- 
thing about  the  matter.  Whatever  be  the 
question,  \\hosoevei  be  the^mdividuat  to 
\\hom  it  i^  piopounded,  an  answer  to  *>ne 
elFeet  or  the  other  ni»\  in  everv  r.i^e  be  ijiven 
bj  him.  The  ans\ver  may  be  tiue  01  t.iKe 
if  taKe,  the  ease  belongs  to  the  head  next 
consuleied. 

The  party  is  exposed  to  suspicion  —  to  a 
strong  and  seriou*  suspicion,  of  having  been 
really  guilty  of  the  offence  ot  v\hi^h  he  btandb 
accused.  Followed  or  not  followed  by  pu- 
nishment,—  the  persuasion  entei  tamed  re- 
specting the  truth  of  the  accusation — entef- 
tained  by  eveiyman  to  whose  coym/.inee  the 
paiticulais  of  the  examination  present  them- 
selves, will  be  the  *ame.  The  pait  that  will 
be  in  general  acted  on  such  occasion  hv  a  man 
who  feels  himself  guilty,  being  made  known 
to  all  mankind  by  reason  grounded  on  expe- 
rience,—  so  sure  as  that  part  is  acted  by  any 
man,  so  sure  will  he  be  looked  upon  a*  guilty 
by  all  who  know  of  it :  and,  being  %o  looked 
upon,  the  disrepute  attendant  upon  the  of- 
fence— the  punishment  attached  to  it  by  the 
popular,  or  say  the  moral  sanction — the  for- 
feiture of  a  corresoondent  portion  of  esteem, 


and  consequent  good- will,  attaches  upon  him 
of  course. 

Supposing  him  not  guilty,  every  fact  and 
circumstance  that  he  knows,  will  contribute 
(if  known)  to  manifest  his  innocence :  for, 
that  he  has  not  done  the  act  charged  upon 
him,  is  certain  by  the  supposition.    Between 
facts  that  are  all  true,  there  cannot  be  any 
incompatibility,  any  inconsistency :  if,  there- 
fore, there  be  a  single  true  fact  with  which 
the  feet  charged  upon  him  is  inconsistent,  that 
fact  cannot  but  be  false.   Speaking,  therefore, 
from  memory,  and  not  from  invention, — by 
eveiy  fact  he  discloses  he  gives  himself  an 
additional  chance  of  manifesting  the  falsity  of 
the  imputation  cast  upon  him.  Foi bearing  to 
put  in  for  this  advantage,  he  makes  manifest 
by  as  plain  a  token  as  it  is  possible  fora  man 
to  di*pl.iy  —  as  plain  as  he  could  by  any  the 
most  direct  contes&ion  that  were  to  confine 
itself  to  geneial  teims,  —  that  the  situation 
he  is  in,  i*.  ot  that  ^ort  that  does  not  suffer  a 
man  to  put  in  tor  that  advantage :  the  situa- 
tion ot  him  whose  memory  holds  up  to  him 
the  picture  of  his  own  guilt. 

Such  aie  the  grounds  of  the  inference, 
spread  out  at  full  length.    But  where  is  the 
individual,  male  or  female,  high  or  low,  rich 
or  poor,  v\ho,  being  of  ripe  vears  and  of  a 
sound  mind,  is  not  in  the  habit  of  drawing  the 
same  inference  with  equal  correctness  and 
seem it\,  though  by  a  shoiter  process,  and 
\\ilhout  the  tiouble  of  clothing  it  in  words? 
Wheie  is  the  master  or  mistress  of  a  family, 
\\ho  seeing  reason  to  suspect  a  child  or  ser- 
vant of  mi)  forbidden  act,  does  not,  for  the 
*confirnifit  ion  or  removal  of  such  suspicion,  em- 
ploy tin*,  species  of  evidence,  and  with  more 
confidence  than  any  other ' — Silence  is  tan- 
(Amount  to  ni/z/fwctt,  is  according!}  an  obser- 
vation, vvlneb,  whether  it  may  happen  or  not 
to  have  been  jet  received  in  any  collection  of 
proveib^,  is  repented  and  acted  upon  with  not 
le^  confidence  and  certainty,  with  riot  les>* 
^atety,  than  the  most  familiar  of  the  savings 
which  have  been  thus  distinguished. 

Could  the  existence  of  a  set  of  human  be- 
ings have  been  conceived,  endowed  with  any 
pditicle  of  the  attribute  of  rationality,  in 
whom  a  conceit  of  any  kind  should  to  such  a 
degree  have  extinguished  the  lights  of  reason 
and  common  sense,  as  to  have  disposed  them 
to  shut  the  door  of  justice  against  this  surest, 
i  *afest,  and  most  satisfactory  species  of  evi- 
dence ?  Yes:  two  ha\p  already  been  indica- 
ted-— Knglibh  lawyers, —  and  a  people  whose 
boast  it  is,  with  eyes  hermetically  closed,  to 
be  led  by  a  hook  put  into  their  noses  by  the 
interested  hands  of  English  lawyers. 

In  the  character,  or  at  any  rate  the  guise,  of 
an  objection  or  exception,  one  consideration 
has  here  a  claim  to  notice.  A  case  (it  may  be 
said)  there  is,  in  which,  in  the  instances  of  a 
defendant  under  examination,  the  inference 
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from  muteness  io  delinquency  will  not  be 
just;— -understand,  the  individual  act  of  dc- 
fcnqueney  of  which  he  stands  suspected  for 
it  is  relatively  to  that,  and  that  alone,  that 
decision  pronouncing  delinquency  can  be  per- 
tinent and  just.  His  conduct  will  be  just  the 
MM»f »  if,  instead  of  the  motives  furnished  (as 
ftttove)  by  appropriate  delinquency,  there  be 
any  others  to  which  it  can  happen  to  bind 
lorn  to  silence  with  equal  force  And,  with- 
out having  been  guilty  in  respect  of  the  indi- 
vidual act  of  delinquency  imputed  to  him, 
naay  it  not  happen  to  a  man  to  b6  bound  to 
silence  by  the  pressure  ot  other  equally  coer- 
cive, or  even  more  than  equally  coercive, 
motives? 

Yes,  certainly  it  may  but  of  what  nature 
can  be  these  hypothetical  and  just  possible 
motives9  Motives  derived  from  delinquency, 
motives  not  derived  from  delinquency  Undei 
one  or  other  of  theae  divisions  they  cannot 
but  be  comprised 

Say,  in  the  first  place,  motives  derived  from 
delinquency  The  delinquency  fi  om  which  they 
are  derived  will  then  be  of  an  order  inferior, 
equal,  or  superior  (imdei  stand,  as  indicated 
and  measured  by  the  degree  of  punishment,) 
With  reference  to  the  act  of  delinquency  upon 
the  carpet  To  motives  derived  from* delin- 
quency of  an  inferior  order,  it  cannot  happen 
to  have  produced  this  supposed  equal  pres- 
sure .  sooner  than  expose  himself  to  the  su- 
perior punishment,  as  he  would  by  silence,  a 
man  will  make  answer,  though  such  answer 
be  confession,  and  though  the  effect  of  such 
confession  be  to  expose  him  to  punishment* 
-—such  punishment  being,  by  the  supposition, 
inferior  to  that  to  which  he  would  expose 
himself  by  silence 

Put  the  case  of  equal  delinquency  and  pu- 
nishment, the  silence  wilLbe  quite  natural 
put  fche  case  of  superior  delinquency  and  pu- 
nishment, it  will  be  still  rnoi  e  so  But  what 
follows  to  the  prejudice  of  the  conclusion,  at 
least  in  respect  of  the  utility  of  the  piactical 

conduct  proposed  to  be  grounded  on  it  ? 

Absolutely  nothing 

1  In  the  fifst  place,  a  coincidence  of  this 
soi  t,  though  possible,  is  much  too  rare  and 
too  improbable  to  constitute  a  valid  objection 
to  the  practical  conduct  to  which  the  infer- 
ence leads.  If  valid  as  an  objection  to  con- 
viction and  execution  in  this  case,  it  would 
be  an  objection  at  least  equally  valid  to  con- 
vicrton  and  executioivin  every  case  it  would 
lie  an  objection  more  than  equally  valid  to 
other  species  of  circumstantial  evi- 
;  in  a  word,  to  every  other  species  of 
ce.  False  testimony — even  false  cri- 
ttfalftture  testimony—  at  least,  false  testimony 
*m<#Ktfcut!£  to  mere  incorrectness,  and  not 
accotftptoiod  with  criminal  consciousness,  — 
is  mort  common  than  the  sort  of  coincidence 
tore  supposed.  False  testimony  in  cases  non- 


penal  is  abundantly  more  so:  in  penal  cause*, 
false  testimony  on  the  exculpative  side  still 
more  so  Cases  of  this  rare  sort  have  now 
and  then  appeared;  but  as  often  as  they 
have  appeared,  they  have  been  cited,  not  for 
their  probability  but  foi  their  extraordman- 
ness. 

A  story  I  have  often  heard  or  read  of  (no 
matter  which)  may  serve  for  illustration  An 
entertainment  was  given  by  some  great  per- 
sonage to  a  numerous  and  mixed  company 
in  the  course  of  it  a  trinket  was  displayed, 
the  value  of  which  had,  by  I  know  not  what 
operation  of  the  principle  of  association,  been 
laised  in  his  imagination  and  affections  above 
all  culinary  estimation  On  a  sudden,  an 
alarm  was  given  that  the  precious  article  was 
missing  "  Let  every  man  of  utf*bc  searched," 
said  one  of  the  company  *<  Yes,  let  eveiy 
man  of  us  be  seaiched,"  said  all  the  rest 
One  man  alonecrefuscd  the  e\es  of  all  weio 
instantly  upon  him  his  die^b  betrayed  symp- 
toms of  penury  no  doubt  i  emaincd  about  the 
thief  He  entieatecl  and  obtained  ot  the  mas- 
ter of  the  house  a  moment's  audience  in  a 
pnvate  room  His  pockets  were  tuined  inside 
out,  when  in  one  ot  them  was  found  —  not 
the  lost  trinket,  but  something  eatable  He 
had  a  wife  \\ho  foi  such  or  such  a  time  had 
gone  without  food 

The  story  may  be  tine  or  not  true  but 
supposing  it  evei  so  tiue,  would  it  afford  any 
valid  objection  against  the  universally-pre- 
vailing law  \\lnth  authorizes  the  making 
search  about  thewersons,  abodes,  and  other 
receptacles,  in  the  occupation  of  suspected 
persons,  for  stolen  goods  *  It  would  affoid 
a  better  aigument  in  such  case  against  such 
seajch,*than  the  possibility  ot  the  coincidence 
in  question  can  affoid  against  the  exainnu- 
tiofi  of  a  defendant 

2  Anothei  consideration  is,  that  —  sup- 
posing the  coincidence  realized,  the  mfcience 
drawn  (and  that  by  the  supposition  an  eno- 
neous  one,)  and  the  decision  followed  by  tl  e 
piactical  measures  \\hich  are  the  proper  con- 
sequences,—  still  there  is  no  harm  done  *  A 
man  suffers*  foi  an  offence  indeed  of  which 
he  is  not  suspected  or  accused,  but  not  for 

offence  of  which  he  is  not  guilty.  The 
consequence  is  good  m  all  its  shapes  —pre- 
vention by  example — prevention  by  incapa- 
citation  —  refoi  mation — compensation,  if  the 
case  calls  for  it,  and  famishes  matter  for  it 
—  the  good,  in  all  its  shapes,  that  is  looked 
for  in  penal  justice  ,  none  of  the  alarm  that 
reverberates  from  injustice. 

Remains  the  case  of  the  absence  of  all  de- 


*  I  say,  for  shortness,  there  is  no  harm  done; 
for  correctness,  the  expression  will  not  serve*  A 
harm  there  is  done:  the  harm  which  consists  of 
insufficient  punishment — the  harm  which  takes 
place  when  a  man,  having  incurred  a  greater  pu 
nibhment,  is,  instead  of  it^ubjetted  to  a  less. 
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linquency.  But  if  the  former  case  is  so  rare, 
how  much  rarer  is  this  latter  case  1  To  a 
suffering,  equal  or  superior  to  that  which  is 
fastened  upon  a  marf  by  the  given  delinquency 
with  the  punishment  annexed  to  it,  he  would 
expose  himself,  were  he  to  make  his  conduct 
known: — expose  himself,  without  being  just- 
ly chargeable  with  any  act  of  delinquent}  — 
without  having  done  any  of  those  acts  in  vir- 
tue of  which  the  punishment  would  be  just. 
This,  indeed,  is  possible,  but  still  more  im- 
probable. 

Innocent  himself,  a*man  chooses  to  be 
treated  a*  if  he  \\cre  guilty,  rathei  than  *to 
expose  the  secrets  of  a  mistiess  or  ft  tnend  "S1 
an  act  ot  martyrdom  pel  teeth  heroical,  and 
the  more  heroical,  the  litter  a  subject  for  a 
play  01  a  romance  Hut  the  moie  huoi<\i1, 
the  more  rare,  and  theiefoic  the  les^  lit  a 
subject  to  constitute  a  ground  tbi  the  step- 
of  the  legislator  * 

The  seciet  protected  at  tins  price,  the  se- 
cret of  the  mi^ti  i  ss  or  the  ti  lend,  —  \\  as  t  here 
any  spiee  of  delinquency  mixed  \\ith  it  '  T  he 
muteness,  heroical  01  othei  \\ise,  isatanj  rate 
criminal  it  is  tin*  common  ca^e  ot  an  im\\  ill- 
ing  witness-,  umMllmic  to  expose  a  fncnd  to 
the  punishment  \\lncli  his  delinquency  has  in- 
curred: that  suit  ot  contumac}  \\hich,  \\hcie- 
soever  it  exists,  it  is  incumbent  on  the  la\\ 
to  get  the  better  of  at  anv  price 

Without  an\  the  least  mult  on  an\  pait 
—  on  the  part  of  the  e\«imin«int  himself,  on 
the  pait  ot  his  mistrc^  01  hi-  fnrnd,  — of  a 
true  and  full  account  of  h#  o\\n  prom-dini?, 
out  of  Ins  o\\n  mouth,  \\ill  tht1  c-lfi^t  In1  to 
subject  them  or  him  to  puni-hment  '  Ot  a 
conduct  \\lnch,  not  being  tainted  \\iji  di-lm- 
quency,  exposes  a  man  to  sulfyi  as  lor  delin- 
quency, aie  any  examples,  to  be  found  '  Not 
impossibly  but,  once  moie,  the  case  is  too 
extiaoidinarv  to  affoid  anv  tolciuble  ^lound 
foi  the  i ejection  ut  MJ  instinctive  a  species 
of  evidence  —  a  species  b\  tar  less  exception- 
able, less  liable  to  give  birth  to  undue  deci- 
sion, than  any  othei  that  can  he  named. 

Appearance*  are  against  him  (to  boirowa 
phrase  fiorn  the  title  to  a  play  )  appeal ances 
are  against  him  ,  and,  by  the  dibdosure  ot 
the*e  appearances,  he  subjects  himself  to  pu- 
nishment for  an  olferice  of  which  he  \\a&  in- 
nocent. Appeal  ances  are  against  him  ?  Yes, 
some  of  the  appearances :  but  are  there  none 
that  are  for  him  ?  The  same  examination 
which  calls  upon  him  to  disclose  the  one, 
calls  upon  him  to  disclose  the  other .  of  those 
which  are  against  him  he  is  called  upon  to 
give  an  explanation  :  the  explanation,  if  fa- 

*  Not  many  years  ago,  at  a  special  commission 
in  the  south  ot  England,  a  respectable  farmer 
luftered  himself  to  be  found  guilty  of  arson,  in 
order  to  acreen  his  son.  As  soon  as  the  son  was 
out  of  danger,  the  father's  innocence  was  made 
manifest,  and  ho  wo*  naidnned Kd. 


vourahle  to  himself,  will,  by  the  suppoaUidft; 
be  conformable  to  truth :  being  conformable 
to  truth,  is  the  conclusion  to  be  that  it  will 
be  disbelieved  ?  That  by  possibility  it  may 
be  so,  is  not  to  be  denied  ;  but,  once  more, 
probabilities,  and  not  improbabilities,  consti- 
tute the  true  ground  for  legislative  practice. 

II.  Non  -  rcsponsion  extra  -  judicial :  in  a 
penal  case,  the  act  (the  negative  act)  of  him 
\\ho,  understanding  himself  to  be  suspected 
of  an  offence,  and  being  interrogated  con- 
cerning it,  forbears  to  make  answer  to  such 
judicial  questions  as  are  put  to  him  in  relation 
to  it. 

The  fendencj  of  this  case  is  evidently  to 
affoid  an  inlcience  of  the  same  nature  as  is 
affoided  in  the  case  just  mentioned.  In  de- 
gree, hn\\e\tji,  the  inference  \\ill  most  cora- 
inunh  be  \\eakcr,  and  is  capable  of  existing 
in  all  dcirices  do\\n  toO  The  strength  of  it 
depend*  principally  upon  t\\o  cncumstances: 
the  *tiiM)£th  of  the  appeal  ances  (understand, 
tin*  strength  the\  may  naturally  be  supposed 
to  posbcss,  m  the  point  of  view  in  which  they 
present  themselves  to  the  party  interrogated) 

—  the  sticnirth  of  the  appeal  ances,  and  the 
quality  of  the  iiuei  rotator.     Suppose  him  a 
poison  ot  ripe  \ears,  aimed  by  the  law  with 
the  authoiit}   of  justice,    authorized   (as  in 
offences  of  ,i  certain  magnitude  persons  in 
pcncial  commonly  are,   under  every  system 
of  Liu )  to  take  immediate  measures  for  ren- 
dering the  supposed  delinquent  forthcoming 
foi  the  purposes  ot  ju-tice,f — authorized  to 
take  Mich  measuies,  and  to  appearance  hav- 
Miitf  it  in  contemplation  so  to  do  ;  —  in  such 
case,  silence1  instead  of  answer  to  a  question 
put  to  the  part)  b\  such  a  poison,  ma}  afford 
an  inference  little  ^it  at  all)  weaker  than  that 
vfhieh  would  be  afforded  b\  the  like  deport- 
ment in  case  of  judicial  interrogation  before 
a  magistrate      Suppose  (on  the  other  hand) 
a  question  put  in  relation  to  the  subject,  at 
a  time  distant  from  that  in  which  the  cause 
of  suspicion  has  first  manifested  itself,  —  put 
at  a  time  \\hcn  no  fresh  incident  leads  to  it, 

—  put,  therefoie,  \\ithout  reflection,  or  in 
sport,  b\  a  child,  from  whom  no  such  inter- 
position can  be  apprehended,  and  to  whose 
opinion  no  attention  can  be  looked  upon  as 
due    in  a  case  like  this,  the  st length  of  the 
inference  may  vanish  altogether. 

In  the  three  remaining  cases  (that  of  the 
plaintiff  in  a  penal  cause,  that  of  the  plain- 
tiff and  that  of  the  defendant  in  a  non-penal 
cause) — from  what  has  been  said  it  will  be 
easy  to  deduce  the  nature  and  strength  of  the 
inference  afforded  by  this  same  modification 
of  circumstantial  evidence.  In  all  these  cases, 
the  evidentiary  fact  being  non-responsion, 

•f-  To  conduct  the  party,  for  example,  to  a  m*» 
gistrate,  or,  at  any  rate,  to  give  information  to  * 
magistrate,  for  the  purpose  of  the  party'a  being 

«*n  rnniliirtp*!  hpfnrp  him 
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tfce  fact  evidenced  will  be  want  of  right,  —  un- 
foundedness  of  the  pretensions  advanced  by 
them  in  their  respective  situations.  In  all 


ta*es»  the  relation  —  the  connexion  — 
between  fact  and  fact,  on  which  the  presump- 
tion grounds  itself,  is  the  same  the  cases  in 
wbfett  the  presumption  is  liable  to  fail,  are 
also  much  the  same  but  the  injury  liable  to 
fesult  to  the  individual  fiom  a  decision  to 
his  prejudice,  in  the  case  where  such  decision, 
in  respect  of  its  being  grounded  on  such  pre- 
sumption, is  undue,  being  by  possibility  not 
so  great,  —  the  inference  will  be  drawn  with 
so  much  the  greater  freedom  in  any  of  these 
three  latter  cases  then  in  the  case  first  men- 
tioned* 

III,  False  responsion  The  inference  is  of 
the  same  nature  ,  and  in  point  of  strength, 
whenever  in  this  respect  there  is  any  diffe- 
rence between  this  case  and  that  of  non-re- 
sponsion,  it  is  in  this  case  that  the  inference 
(the  probability  of  guilt)  will  be  the  sti  digest 

In  the  case  of  judicial  interrogation,  the 
particular  infeience  applying  to  the  particular 
case  will  be  strengthened  b>  the  general  un- 
favourable inference,  the  shade  thrown  upon 
a  man's  character  by  the  additional  circum- 
stance of  falsehood  supposing  it  always  to 
have  acquired  the  tinge  ot  mendacity  by  the 
infusion  of  criminal  consciousness 

In  the  case  of  non-judicial  interrogation, 
whatever  counter-inference  may  be  deduced 
from  the  topic  of  incompetency  on  the  pait 
of  the  interrogate!,  will,  by  the  additament 
here  in  question,  generally  speaking,  be  re- 
pelled. —  A  question,  an  idle  question,  put  to, 
me  b>  a  child  ?  A  question  from  such  a  quar- 
ter, —  could  I  have  conceived  that  it  would 
be  thought  to  have  any  claim  to  notice  ?  In 
justification  of  simple  silence,  the  defence 
might  be  pertinent,  and  evxpn  convincing  to 
false  rcsponsion,  the  application  of  it  could 
scarce  extend  Of  the  claim  it  had  to  notice, 
you  yourself  have  borne  sufficient  testimony 
so  far  from  grudging  the  trouble  of  a  ti  ue 
answer,  you  bestowed  upon  H  the  greater 
trouble  of  a  lie. 

False  answers  are,  naturally  enough,  inter- 
spersed more  or  less  with  self-contradictory 
ones.  The  case  is  no  otherwise  varied  by  the 
intermixture  than  by  this,  viz  that  in  the  case 
of  self-contradiction  the  falsehood  is  more 
palpable  and  incontestable.  Of  any  two  con- 
tradictory propositions,  the  one  or  the  other 
flfitt  of  necessity  be  false.  Take  away  this 
internal  and  irrefragable  proof,  the  detection 
of  the  falsehood  must  rest  upon  the  basis  — 
itaftyore  or  less  precarious  basis,  of  other 
ewlence. 

*T  |>V.  JGvasive  responsion,  is  responsion  in 
WQtfd*  «pd  Appearances,  non-responsion  in 
effect  JtfrjtJfry  be  termed  virtual  non-re$pon- 
aiott*  ITiwfer  this  head  may  be  comprised  all 
answers/  in  so  far  as  they  are  irrelevant  to 


the  interrogatories  t  all  answers  in  which  no- 
thing is  contained  that  has  in  any  respect  the 
effect  of  a  compliance  with  the  requisition 
(or  say  command)  which  every  interrogatory, 
as  such,  involves  in  its  very  nature  * 

Responsion  is  either  relevant  or  irrelevant. 
If  irrelevant,  and  after  admonition  persisted 
in,  ifcis  evasive  *  if  evasive,  it  is  tantamount 
to  silence  ;  or  rather,  in  the  case  of  evasion 
(if  there  be  anv  difference)  the  inference  ts 
stronger.  Silence  may  be  ascribed  to  stupi- 
dity evasion  is  the  work  of  art  —  the  natural 
resource  of  self-condemning  consciousness. 

*But  evasion, — to  whatcncumstance,  when 

r§uccessfua,  does  it  owe  its  capacity  of  having 

the  effect  of  silence ,  that  is,  the  desired  effect 

without  the  undesired  ?    To  indistinctness . 

eveiything  is  referable  to  this  cause. 

In  some  instances  it  will  now  and  then 
happen  that  indistinctness,  designed  or  un- 
designed, shall  bave  the  effect  of  false  state- 
merit,  affirmative  or  negative  In  that  case, 
upon  a  first  \iew,  and  for  the  advantage  of 
his  design,  he  is  taken  to  have  said  some- 
thing,— while,  upon  a  second  view,  and  to 
the  disadvantage  of  his  design,  he  is  not  found 
to  have  said  anything  as  against  punishment 
or  other  burdensome  infliction,  he  is  secure  , 
when,  perhaps,  by  means  of  some  false  and 
fallacious  conceptions  conveyed  by  these  same 
woids  to  the  mind  of  the  judge,  he  has  pro- 
duced the  same  desued  effect  that  would  not 
have  been  produced  if  any  assertion  had  been 
hazard jd  by  him  in  express  woids 

But  the  most  common  deceptitious  effect 
and  useuof  indistinct  language  (understand, 
to  the  deceitful  deponent,)  is  to  operate  as  a 
succedaneum  to  silence  to  prevent  the  j  udge, 
01  \vhodvcr  on  this  occasion  stands  in  the  si- 
tuation of  tbec  judge,  from  observing,  among 
the1  several  points  to  which  a  man  could  not 
have  spoken  truly  without  speaking  in  the 
v\a>  of  confession,  what  theremaybe,  to  which 
he  has  forborne  to  speak. 

Evasion  is  a  sort  of  middle  course  between 
non-respon&ion,  false  exculpative  lesponsion, 
and  confessoiial  responsion  Compelled  to 
say  something,  on  pain  ot  the  consequence 
which  cannot  fail  to  attach  upon  his  virtual 
rgfusal  to  say  anything,  a  man  keeps  saying 
what  amounts  to  nothing  ,  partly  in  the  hope 
that  the  imposition  may  pass  undetected,  and 
the  insignificant  discourse  be  accepted  as  if  it 
weie  significant ,  partly  to  give  himself  time 
to  consider  into  which  of  the  two  other  paths 
^ — confessonal  truth  or  exculpative  falsehood 
— he  shall  betake  himself. 

The  effect  ot  indistinct  language,  in  the 
character  of  an  advantageous  substitute  to 
false  statement  or  silence,  depends  greatly 
upon  the  magnitude  of  the  mass — the  volu* 

*  Where  were  you  at  such  a  twut*  is  as  much 
as  to  say —My  will  is,  that  you  name  to  me  the, 
place  at  which  you  were  at  such  a  time* 
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minousness  of  it,  in  the  case  of  written  Ian- 
guage.  Take  a  single  short  proposition, — 
be  the  language  of  it  ever  so  indistinct,  it 
will  commonly  be  seen  to  be  so :  the  insig- 
nificance of  it,  and  (in  case  of  mala  fides)  the 
evasiveness,  will  be  seen  through.  But,  in 
psychological  as  in  physical  objects,  as  the 
mass  increase*,  the  transparency  diminishes : 
end  since,  along  with  the  indistinctness  of 
the  object,  the  exertion  of  the  mind  in  its 
endeavour  to  see  through  it  increases,  it  will 
not  unfrequently  happen  that  the  minister  pur- 
pose of  the  manufacturer  of  the  chaos  shall 
be  effected,  by  the  meje  latitude  of  the  eye 
which  has  the  misfortune  to  stand  enga£?d 
to  look  into  it.  ^  ' 

Order  —  method  —  is  among  the  hMiu- 
nients  which  intellectual  \igour  IMS  to  con- 
struct  for  the  assistance  of  intellectual  weak- 
ness, and  Which,  when  made,  intellectual 
weakness  assists  it&elt  by,  in  its  endea\om* 
to  surmount  the  difficulties  ft  has  to  contend 
with.  But  as,  on  one  hand,  the  labour  and 
difficulty  of  producing  older,  <*o,  on  the  othei 
hand,  the  demand  for  it,  increases  \\ith  the 
magnitude  ot  the  nia^s  —  \\ith  the  multitude 
of  the  elementarv  particles  which  compose  it. 
Order — meaning  good  order — order  the  best 
adapted  to  the  pin  POM?  —  conMstb  in  the  s?e- 
lecting,  out  ot  the  \\hole  number  of  changes 
capable  of  being  rung  upon  the  nuinbei  of 
elemental*}  parts  in  question,  that  one  of  the 
whole  number  that  will  place  the  apt* rebate 
mass  m  the  mobt  intelligible  point  ot  view. 
The  number  of  changes  capable  ot  hciif^  rung 
upon  an  as^emblape  ot  eluAentary  parts,  in- 
crease^  with  the  niiiiibei  ot  those  paits. — 
increases  with  that  rapidit\  of  ineiease  which 
is  so  familiaih  and  pretiselj  know  %  to  ma- 
thematicmns,  and  which  is  matter  ot  so  nuieh 
astonishment  to  persons  altogether  unconyer- 
sant  with  the  fust  rudimentb  ot  that  science 
But,  with  the  number  of  changes  capable  ot 
being  rung  upon  the  elementary  parts  of  the 
mass  in  question,  increases  the  chance  in  fa- 
vour of  disorder  and  confusion,  —  the  diffi- 
culty of  producing  order,  —  the  difficult}  of 
detecting  the  want  of  it,  —  the  difficulty  of 
pointing  out  the  remedy  tor  the  want  ot  it, 
for  the  purpose  ot  insisting  on  the  application 
of  the  remedy, — the  facility  of  producing  tlmt 
sort  and  degree  of  disorder  which  shall  weai  j 
out  the  energies  of  the  inspecting  eye,  and 
force  it  to  withdraw'  from  the  subject  alto- 
gether, to  save  itself  from  the  labour  (perhaps 
the  fruitless  labour)  of  persevering  in  the  en- 
deavour to  discover  what  has  and  what  has 
not  been  said  and  done. 

It  is  in  written  language  alone  that  the 
curt  of  evasion  finds  a  favourable  fitjjd  for  its 
operations.  Let  the  deposition  be  delivered 
vivd  voce,  any  attempt  of  this  sort  is  soon 
rendered  abortive.  Though  accepted  in  such 
abundant  instances  in  the  ready- written  form, 


in  masses  of  any  magnitude, — testimony  is 
never  accepted  in  the  spontaneous  mode,  in 
the  form  of  rivd  voce  testimony,  in  a  mass 
of  any  considerable  magnitude.  Delivered  in 
the  vivd  voce  form,  and  thence  in  the  presence 
of  the  judge ;  if  indistinct,  and  by  law  not  ca- 
pable of  being  subjected  to  interrogation  (for 
to  this  pitch  of  opposition  to  common  sense 
has  legal  usage  soared,) — no  better  purpose — 
none  more  favourable  to  the  design  of  the  maid 
Jide  deponent  —  will  be  answered  by  it,  than 
would  have  been  answered  by  silence.    But, 
if  subject  to  intei  rogation,  by  interrogation  it 
\vould  immediately  be  clarified,  arid  reduced 
eithei  to  taUe  statement  or  to  verbal  silence. 
Delivered  in  the  shape  of  written  language, 
a  rnasts  of  indistinct  matter  runs  on  to  any 
number  ot  padres  or  volumes :  delivered  vivd 
?  ore,  in  the  piesenrc  of  a  person  having  power 
to  inter pobu  at  any  tune  b>  intenogation,  it 
is  stopped  at  the  tirst  indistinct  woid. 

CHAPTER  VI. 

OF  *PONT  \NTOUs*  SELi-IN(ULP\TIVE  TES- 
TIMONY, (  ONSIDFRID  AS  AFFORDING  EVI- 
DLNCL  OF  DCIINQl'KNCY. 

§  1.  (\wfewwn,  and  confes&orial  eindence9 
what  —  distinction  between  them. 

WHFN  the  supposed  delinquent  is  really 
guilty — the  offence  the  subject  of  discourse 
between himself  and  anothei  person — and  he 
hnnselt  the  speaker,  —  in  the  natural  course 
of  things,  the  composition  of  the  discourse 
uill  be  a  mixtuie  ot  falsehood  and  truth:  fear 
"of  detection,  and  the  view  of  the  criminative 
force  with  which  (in  so  far  as  followed  by 
detection)  falsehood  never  fails  to  act,  being 
sufficient  to  prevent  it  fiom  being  willingly 
r?cui  i  ed  to  in  any  other  case  than  where,  to 
repel  suspicion,  it  seems  altogether  indispen- 
sable. But,  though  in  the  discourse  itself 
these  elements  will  generally  be  found  in  a 
state  of  combination,  >et,  for  the  purpose  of 
explanation,  it  will  be  neither  useless  nor 
impracticable,  to  scpaiate  them  in  idea,  and 
examine  them  apart. 

Moieovei,  on  the  occasion  of  any  such  dis- 
course,—  howsoever  it  should  have  happened 
that  the  discourse  was  begun  by  the  supposed 
delinquent,  whose  conduct,  by  the  supposi- 
tion, is  the  bubject  of  it, — yet  it  will  seldom 
happen  but  that,  in  the  view  taken  of  it  by 
the  hearer  or  hearers  (say,  for  simplicity's 

*  By  spontaneous  self-inculpative  testimony, 
is  here  meant,  as  will  hereafter  be  seen,  not  self., 
inculpative  testimony  which  is  voluntary,  and 
intended  to  be  self-inculpative,  in  contradistinc- 
tion to  that  which  is  not  so  intended :  but  merely 
that  which  is  no/,  as  distinguished  from  that 
which  w,  extracted  by  interrogation.  Sponta* 
neons  is  here,  as  in  the  book  on  EXTRACTION 
employed  as  synonymous  with  uninterrogatea* 
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*«k*»  the  bearer,)  it  will  in  this  or  that  part 
appear  otacufe,  ambiguous,  or  (if  not  incor- 
rect) at  any  rate  more  or  less  imperfect;  in 
every  one  of  Which  cases,— if,  on  the  part  of 
tfre  newer,  discourse  as  well  as  thought  is 
free,*^- interrogation  on  that  pait,  responsion 
Oft  the  other,  will,  in  some  shape  or  other, 
take  place  of  course* 

In  the  ordinary  colloquial  intercourse  be- 
tween man  and  man,  it  is,  however,  not  less 
natural  for  the  discomse  to  take  its  com- 
mencement without  interrogation  than  by  in- 
tevrogation :  having  been  thus  begun,  it  may 
happen  to  it  to  continue  upon  that  same  foot- 
ing for  any  length  of  time  and,  so  long  as 
upon  that  same  footing  it  does  continue,  it ' 
will  be  conducive  to  distinctness  of  concep- 
tion to  consider  in  what  shape  the  sort  of 
evidence  in  question — self-dissei  ving  and  self- 
criminative  verbal  evidence  —  is  capable  of 
presenting  itself  by  itself,  and  without  any 
admixture  of  that  sort  of  evidence  in  the  ex- 
traction of  which  interrogation  has  been  the 
instrument  employed 

When,  on  the  part  of  a  supposed  delin- 
quent, discourse  of  the  self-regaiding  kind, 
and  (with  relation  to  the  offence  in  question) 
of  a  self-disserving,  and  thence  (it  being  a 
cas»e  of  supposed  delinquency)  of  a  self- cri- 
minative orself-inculpative  tendency,  is  con- 
sidered  as  sufficient  of  itself  to  justify  a 
judgment  of  conviction,  declaring  him  con- 
victed of  that  offence,  —  such  discourse  is, 
when  taken  in  the  aggregate,  styled  in  judi- 
cial practice  a  confession 

In  regard  to  the  two  modifications  of  evi- 
dence distinguished  from  each  other  by  thl 
Denominations  of  direct  and  cit  cumstantial,  it 
has  already  been  remarked  how  intimate  the 
connexion  is--*- how  faint,  and  oftentimes 
scarce  determinative,  the  boundary  line  whfch 
separates  them. 

A  confession,  if  so  it  really  be  that  it  is 
particular  enough  to  foim  a  sufficient  ground 
for  conviction,  cannot  fail  to  contain  more 
<or  less  of  that  sort  of  evidence  which,  re- 
quiring no  ulterior  inference  to  be  drawn  from 
it,  may  with  propriety  be  considered  as  being 
of  the  nature  of  direct  evidence.  But,  more- 
ifrver,  what  can  scarcely  happen  is,  that  it 
should  not  contain  any  admixture  of  circum- 
stantial evidence ,  viz  of  propositions,  each 
<rf  which  (coming  as  they  do  from  the  sup- 
posed  delinquent,)  supposing  it  to  have  stood 

itself,  might  have  operated  with  more  or 
probative  force  towards  conviction,  by 
of  some  inference  for  winch  it  would 
a  ground,  —  by  means  of  some  such 
{Inference*  and  not  otherwise. 
**»Wlie&  it  amounts  to  a  confession,  the  mass 
of  diftwurse  in  question  is  full  and  satisfac- 
fofy,'*8  above.  But  even  when,  BO  far  as  it 
goe*»  fi»&94ency  of  it  is  disserving,  and,  in 
rcfpeettrfito  occasion,  self-ciimmative,  yet, 


when  delivered  in  loose  and  carnal  fragments, 
it  may  happen  to  it  to  possess  this  tendency 
in  any  the  slightest  degree  imaginable ,  ope- 
rating with  any  degree  of  probative  force, 
from  the  highest  to  the  lowest. 

In  the  case  where  the  whole  mass,  being 
complete,  would  have  amounted  to  a  confes- 
sion ,  if  any  fragment  is  broken  off,  the  re- 
m<*rtiing  force  maj  be  styled  a  mass  or  article 
of  confessorial  evidence.* 

*  The  word  confession  is  apt  to  suggest  the 
idea  of  a  voluntary  acknowledgment  made  by 
the  defendant  of  his  Jtuvmg  committed  the  ot- 
fttace  with  which  he  is  charged.  The  confession, 
howeverf  may  be  either  voluntary  or  involun- 
tary ;  and  it  may  have  for  its  subject,  not  the 
offence  itself,  but  some  fact  or  facts  evidentiary 

ofiU 

The  fact  which  is  the  subject-matter  of  the 
confessorial  evidence,  may  be  either  a  fact  of  the 
number  of  the  principal  facts  by  which,  taken 
together,  the  cemplex  fact  of  the  defendant's 
criminality  is  composed,  or  it  may  belong  to  anv 
one  of  those  classes  of  evidentiary  facts  which 
have  been  or  will  hereatter  be  brought  to  view 
in  the  character  of  so  many  species  or  modifica- 
tions of  circumstantial  evidence  —  Preparations, 
attempts,  declarations  of  intention,  threats:  phy- 
sical and  involuntary  symptoms  of  fear,  betrayed 
by  the  confesfcionalist  upon  an  occasion  specified : 
the  care  taken  by  him  to  conceal  the  obnoxious 
event,  the  criminal  act — or  his  person  while  en. 
gaged  in  it,  to  keep  out  of  the  way  all  persons 
whose  presence  might  have  been  dangerous  in 
the  character  of  percipient  witnesses  ot  it  the 
language  held  by  him,  before  the  act  and  after 
it,  m<lhe  view  of  quieting  suspicion,  or  prevent- 
ing  it  from  coming  into  existence  the  exertions 
employed  by  him  upon  a  variety  ot  objects,  of 
the  class  of  thing**  in  the  view  of  preventing 
them  from  assuming  appearances  capable  of 
testifying  against  him  in  the  character  ot  real 
evidence  thefexertions  employed  by  him  in  the 
view  of  giving  to  any  ot  those  objects  delusive  ap. 
pekrances,  tending  to  bring  to  view  the  obnoxious 
event  as  being  the  work  of  mere  accident,  or  of 
some  other  agent  the  labour  employed  by  him 
upon  the  apprehended  witnesses,  whose  observa- 
tions, in  the  character  of  percipient  witnesses,  he 
could  not  prevent  from  coming  into  existence : 
the  exertions  made  by  him  to  keep  them  out  of 
the  w  iy  by  direct  threats  or  promises,  by  deceit- 
ful representations,  or  by  downright  force— or, 
in  the  event  of  their  appearance,  to  suppress  the 
facts  indicative  of  his  guilt,  or  even  substitute  to 
them  pretended  facts  indicative  of  his  innocence : 
the  exertions  made  «by  him  for  the  purpose  of 
operating  in  the  like  manner  upon  persons  who 
had  begun,  or  were  expected  by  him,  to  actagain&t 
him,  in  the  character  of  prosecutors,  the  exertions 
made  by  him  for  withdrawing  his  person  and 
property  out  of  the  reach  of  justice,  and  tn  the 
meantime  for  concealing  himself-  the  motives 
by  which  he  was  stimulated  to  the  commission 
oi  the  offence:  the  length  of  time  duwng  which 
these  motives  had  been  operating  on  his  ]Mind| 
and  the  turn  which  this  disposition  of  mind  haw, 
on  different  occasions,  given  to  his  conduct:  the 
language  which  it  had  ocrimd  to  him  to  hold 
to  different  persons  on  fySftrttot  occasions,  whose 
questions  or  observations  he  had  to  encounter  in 
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ThSi,  it  will  be  seen  presently,  is  far  from 
being  the  only  species  of  imperfect  self-dis- 
serving, and  thereby  self-criminative  or  self- 
inculpative,  evidence,  exemplified  in  practice. 
It  is,  however,  one  species  of  self-disserving 
evidence:  and  forasmuch  as  a  mass  of  simply 
confessonal  evidence  ( i.  e.  a  mass  of  contes- 
sorial  evidence  not  amounting  to  a  confession) 
does  not  of  itself  form  a  sufficient  prouiM  for 
conviction,  while  a  mass  of  confessonal  evi- 
dence amounting  to  a  confession  does  of  it- 
self form  a  sufficient  ground  toi  conviction, — 
it  would  be  of  no  small  utility  in  practice,  if 
a  criterion  was  established,  whereby,  without 
danger  of  dispute,  or  misconception,  it  might 
upon  every  occasion  be  pronounced 'of  a  mas* 
of  selt- disserving  and  sclf-inculpative  evi- 
dence, whether  it  was  a  complete  confession, 
or  nothing  more  than  a  mass  more  or  less 
considerable  ot  confessonal  evidence. 

Let  this  criterion  be  constituted  by  the 
application  of  the  prore^s  of  inlet  rogation. 
interrogation,  oral  or  cpistolaiy  (as  shall  be 
determined,)  but  at  any  nite  judicially  per- 
formed.  insomuch  that,  —  be  the  mas*  of 
conte-^onal  evidence,  upon  the  face  of  it, 
ever  so  roirect  u»  \\ell  as  complete, —  vet, 
until  and  unless,  for  the  assurance  of  its  cor- 
rectness as  well  as  completeness,  it  has  had 
that  security  which  it  is  not  in  the  power  of 

relation  to  the  principal  facts  of  the  offence,  or 
any  other  facts  whose  connexion  with  it  nnijht, 
to  his  apprehension,  be  discovered  or  Mispecttd: 
the  silence  he  ventured  or  was  forced  to  maintain 
on  some  occasions;  the  false  or  evasive  ansfceis  it 
occurred  to  him  to  give  on  ot  ^r  occasions;  null 
the  self-contradictions  which,  on  some  t\f  those 
occasions,  he  tVll  into  in  consequence:  the  me- 
moranda he  had  made  of  son  it  of  the  facts  con- 
hected,  in  one  way  or  other,  with  the  criminal 
enterprise;  the  letters  he  had  written  to  or- re- 
ceived from  associates;  and  his  alarm  under  the 
apprehension  that  some  of  these  documents  had 
fallen  into  the  adversary's  hands:  1m  fears  under 
the  apprehension  that  among  his  consultations 
with  his  confederates  there  were  some  that  might 
have  been  overheard  by  persons,  through  the  evi- 
dence of  whose  discourse  they  would  not  tail  to 
be  conveyed  to  the  notice  of  the  adversary :  his 
fears  that  among  his  associates  there  were  some 
who  either  already  had  been,  or  soon  would  be, 
unfaithful  to  their  trust.  I 

Not  only  so,  but  a  fact  that  in  itself  has^  no 
perceptible  connexion  with  any  criminative  fact1, 
may,  by  accident,  operate  to  the  prejudice  of  the 
defendant;  and  in  tnat  respect  the  discourse,  by 
which  the  existence  of  that  fact  has  been  stated 
by  him,  may  operate  against  him  in  the  charac- 
ter of  confessonal  evidence. 

An  extraneous  witness,  speaking  to  a  supposed 
confessonal  discourse  supposed  to  have  been  held 
in  his  presence  by  the  confessionahst,  mentions 
a  variety  of  facts  as  having  on  that  occasion  been 
staged  by  the  confcssionau&t — facts,  ofcthe  ex- 
istence of  which,  but  for  such  contessonal  dig- 
-course,  such  reporting  witness  could  not  have 
been  apprised.  A  number  of  facts — (suppose) 
transactions  of  the  confessionahst  himself,  con- 


anything  but  the  process  of  interrogation  to 
afford,  let  it  not  he  considered  as  amounting 
in  any  case  to  a  confession*  for  any  such  prac- 
tical purpose  as  that  of  conviction,  as  above 
mentioned. 

Short  of  a  confession — although  (so  far  as 
it  goes)  confessonal  —  it  may  of  course  be, 
after  and  notwithstanding  interrogation;  but 
without  intei  rogation  let  it  never  be  consi- 
dered as  amounting  to  a  confession,  in  what 
degree  soever,  upon  the  face  of  it,  ample  and 
instructive. 

Another  condition  which  it  might,  perhaps, 
be  proper  to  add  to  the  description  of  a  con- 
fession, is  thib.  viz.  that,  to  amount  to  a 
confession,  although  extracted  by  judicial  in- 
ter rogation,  it  ought  to  be  such  as  would  have 
been  sufficient  to  warrant  a  conviction  had  it 
been  delivered  bj^an  extraneoiw  witness 

Self-regarding  evidence,  as  has  been  ob- 
served m  a  former  chapter,  is  the  only  species 
of  direct  testimonial  evidence  which,  with 
reference  to  a  complex  act  ot  the  description 
in  question  ^u  criminal  act,)  can  be  complete, 
without  comprehending  an)  article  whatever 
ot  circumstantial  evidence —  without  leaving 
an}  fact  to  be  made  out  by  inference.  When 
it  is  thus  complete  —  mention  being  made  in 
it  of  every  tdct  ( p^vrhological  as  well  as  phy- 
sical) which  is  micessar\  to  complete  the  de- 


nected  or  not  Lonncctcd  with  the  criminal  en- 
terprise—  are  thus  reported  as  having,  on  the 
oicasioii  in  question,  been  reported  to  the  wit- 
ness by  the  confessionahst ;  the  existence  ot  these 
st\cral  facts  is  put  out  of  doubt  by  other  wit- 
nesses coming  forward,  and  deposing,  in  the  cha- 
jacter  of  percipient  witnesses,  as  to  huch  fact*  as, 
in  the  character  of  evidentiary  facts,  point  di- 
rectly at  the  defendant's  criminality :  — trie  report 
made  of  them  by  the  confcssionahst  to  the  report- 
ing witness  assumes  directly  and  obviously  the 
character  of  confessor  ml  evidence.  But  even  those 
which  have  no  sucn  operation  ser«e  to  confirm 
the  veracity  of  the  statement  by  which  the  re- 
porting witness  ic  ports  the  tenor  or  the  purport 
of  thealready-dt'scnbed  portion  of  the  defendant's 
confessonal  evidence.  Moreover,  in  the  same 
proportion  in  which  it  tends  to  demonstrate  the 
trustworthiness  of  the  evidence  of  the  reporting 
witness — of  the  whole  body  of  it  taken  together 
—  in  tlmt  same  proportion  it  evidently  operate* 
in  prejudice  of  the  defendant's  cause.  It  there- 
lore  comes,  as  incontestably  as  the  other  branch, 
though  not  so  obviously,  under  the  character  of 
conftssorial  evidence. 

In  the  trial  of  John  the  painter,  the  incendiary 
who  in  1777  burnt  the  rope-house  at  Portsmouth, 
the  conviction  was  grounded  principally  on  the 
defendant's  confessorial  evidence,  as  reported  by 
an  extraneous  witness,  Baldwin;  and,  of  the  evi- 
dence given  by  other  witnesses,  a  great  part  con- 
Msted  in  confirmatory  statements  of  other  facts, 
in  themselves  immaterial,  but  stated  by  the  de- 
fendant in  the  con fesserial  narrative  given  by  him 
to  that  reporting  witness.  Yet  on  this  occasion 
the  advocate  for  the  prosecution  boasted  much, 
and  not  without  reason,  of  the  probative  force— 
of  the  collusiveness,  of  bis  evidence. 
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scnption  of  the  offence  (this  deponent,  the 
person  whose  testimony  it  is,  being  the  de- 
fendant, the  person  who  stands  accused  or 
au&pected  of  that  offence,)  such  body  of  evi- 
dence may  be  termed  plenary  confession  If 
there  tte  any  one  such  fact,  of  which  express 
mention  is  not  contained  in  the  mass  of  evi- 
dence so  denominated,  the  confession,  whe- 
ther satisfactory  or  not,  is,  at  any  rate,  short 
of  pfenary.  In  practice  it  may  very  well 
happen  that  in  tins  or  that  instance  it  may, 
without  being  strictly  speaking  plenary,  be 
considered  as  being  equivalent  to  plenary, 
and  as  satisfactory  as  if  it  weie  so  As,  foi 
instance,  if  Reus,  being  accused  of  the  mui- 
der  of  Occisus,  on  being  interrogated,  sajs, 
"  Yes;  it  was  indeed  I  who  struck  the  fatal 
blow  "  In  this  example,  nothing  more  is  ne- 
cessarily deposed  to  than  the  physical  act 
but,  from  the  confession  thus  made  of  the 
physical  act,  the  existence  of  the  correspon- 
dent intention  (a  psychological  fact)  will 
naturally  enough  be  infeired  of  course  * 

There  is  no  imaginable  lot  of  testimonial 
evidence  which  may  not  (as  hath  alieady 
been  observed)  operate  in  the  character  of 
direct  as  well  as  in  that  of  circumstantial  evi- 
4ence.  As  this  is  the  case  with  extraneous, 
so  is  it,  and  more  particulaily,  with  self-ie- 
garding  evidence  Direct  with  refeience  to 
one  fact  (the  fact  asserted  by  it,)  it  may  be 
circumstantial  with  regard  to  another  tact, 
a  fact  inferred  from  the  assertion  But  its 
being  capable  of  operating  in  the  charactei  of 
direct  evidence,  does  not  lessen  the  force  of 
the  demand  which  calls  upon  us  to  considei  it 
in  the  character  of  circumstantial  evidence 
There  is,  therefore,  no  possible  modification 
of  confessonal  evidence,  that  will  not  lequne 
to  be  considered  here  under  the  head  of"  cir- 
cumstantial evidence  In  truth,  it  is  onljf  in 
its  character  of  confessor&l  evidence — in  re- 
spect of  its  capacity  of  affording  inferences, 
meant  or  not  meant  by  the  party  to  be  drawn 
from  it — that  it  admits  so  great  a  variety  of 
modifications  Consider  it  purely  and  simply 
in  the  character  of  direct  evidence  —  consider 
the  asertion  as  evidentiary  of  the  fact  asserted 
by  it,  and  nothing  more,  —  all  these  distinc- 
tions vanish.  By  the  assertion  in  question,  the 
fact  asserted  is  proved,  or  not  proved,  —  that 
fact,  and  that  fact  alone, — according  as  the 
testimony  is  regarded  as  true  or  false. 

"  Confessoml  evidence,  when  not  plenaryjoer 
«*— in  itself —may  yet  be  so  by  relation.  It  is 
so  by  relation  when  it  refers  to  some  other  dis- 
course in  which  whatever  is  wanting  to  make  it 
plenary  is  contained. 

Thus,  when,  in  the  form  of  English  law,  at  the 
totting  of  the  trial,  the  question  is  put  to  the  dc- 
faodant,  How  say  you,  guilty,  or  not  guilty  ?— . 
If  dieaiuw«rbe,Gw/ty,  the  confession  is  plenary 
by  rcwwn;  for  it  refers  to  the  full  description  of 
the  offiftChitt  contained  in  the  instrument  of  ao 
Ifod  the  indictment. 


In  considering  whether  a  given  lot  of  self* 
regarding  evidence  belongs  or  not  to  the  head 
of  confessonal  evidence,  regard  must  be  had, 
not  to  the  conception  entertained  or  not  by 
the  confessionalist  himself,  in  regard  to  the 
consequences  of  it  (whether  to  himself  or 
others,)  but  merely  to  the  use  eventually 
made  of  it  when  exhibited  in  the  course  of 
theccause  The  application  of  which  it  is  re- 
garded as  susceptible  being  considered,  the 
idea  of  reluctance  on  the  part  of  the  confes- 
sionalist will  naturally  enough  be  presented 
by  the  term  confession,  and  its  several  con- 
jugates But  if  reluctance  were  looked  upon 
rffe  a  necessary  component  t  en  cumstance,  the 
extent  <Jf  the  idea  thus  annexed  to  the  tenn 
would  be  found  to  fall  far  shoi  t  of  the  extent 
that  will  be  found  necessary  to  be  given  to  it 
on  many  of  the  occasions  on  which  the  de- 
mand for  it  presents  itself  These  occasions 
will  be  distinctly  brought  to  view,  when  we 
come  to  speak*of  the  diffeient  modifications 
of  confessonal  evidence  rl  he  case  where  the 
utteiaiice  of  it  is  attended  with  leluetance, 
is  but  one  out  of  many  distinguishable  mocL- 
ficatioris 

§  2    Of  spontaneous  confessonal  evidence 
eztni-judicially  delivered 

Of  tin*  species  of  evidence  it  being  one 
characteristic  piopeitv  that  the  tendency  of 
it  is  prejudicial,  and  that  in  any  degree  up  to 
the  highest,  to  him  to  whom  it  owes  itsbnth, 
and  another,  that  it  comes  out  spontaneously, 
and  Without  any  application  of  the  instrument, 
with  the  help  of^vhich,  evidence  of  the  same 
tenderfry  is  capable  of  being  extracted  from 
the  unwilling  mind  by  the  hand  of  power,  two 
doubt^  naturally  present  themselves  as  seek- 
ing for  satinet  ion,  viz  to  what  causes  it  is 
capable  of  owing  its  birth  *  and  to  what  others 
its  introduction  to  the  theatre  of  justice  ** 

To  the  first  of  these  questions  an  answer 
may  be  conveyed  by  so  many  specific  deno- 
minations, each  of  them  having  the  effect  of 
indicating  the  cause  (the  psychological  cause) 
to  which  the  species  so  denominated  owes  its 
birth  To  the  other,  an  answer  will  be  af- 
forded by  an  indication  given  in  each  instance 
of  the  cause**  of  tt (inspiration,  incidents,  by 
•the  force  of  which  it  has  been  found  in  piac- 
tice  that  evidence  of  the  species  in  question 
has  made  its  way  to  the  theatre  of  justice. 

1  First  species  of  self-mculpative  or  self- 
en  mi  native  evidence,  conspiratorial  evidence. 
Discourse  held  amongst  delinquents  as  to  the 
time,  place,  means,  and  other  circumstances, 
of  the  offence ,  whether  already  committed, 
or  as  yet  but  meditated. 

Examples  of  the  causes  of  transpiration :  — 
1.  Over-hearing;  2.  Loss  of  papers  by  acci- 
dent, by  interception,  by  seizure ;  3*  Disclo* 
sure,  with  or  without  treachery,  on  the  part 
of  one  or  more  of  the  co-delinquents* 
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A  disclosure  made 


2.  Simply  confidential 

(whether  from  any  interested  view,  or  merely 
in  expectation  of  sympathy)  by  one  or  more 
of  the  co-delinquents,  before  or  after  the  com- 
mission of  the  offence,  to  an  individual  who 
Either  was  or  was  expected  to  be  a  partaker 

in  it. 

Transpiration  causes,  the  same  in  this  *?- 
cond  case  as  in  th<5  first. 

3.  Jactitantial —  directly  or  purpose  It/  ;W- 
titanttal.     The  supposed  offender,  takmy;  a 
pride  in  the  offence,  or  in  the  reputation  ot 
having  committed  it,   makes  an  intentional 
and  unreserved  statement  *f  it,  in  n  manner 
more  or  less  circumstantiated,  to  one  on^vho-e 


it  may  happen  to  it  to  have  been  delivered 
in  contemplation  of  its  being  judicially  pro- 
duced in  evidence.    If  so,  —here,  as  in  the 
case  of  a  confession  or  contessorial  evidence 
judicially  delivered,  transpiration  is  out  of 
the  question.    If  so  it  were  that  the  commu- 
nication was  made  in  confidence,  it  then,  in 
respect  of  transpiration  causes,  coincides  with 
simply  confidential  self-disserving  evidence, 
as  above.    But,  in  this  case,  as  in  that  other, 
it  remains*  for  inquii  y,  by  \\hat  causes  a  course 
so  repugnant   to  the  universally -prevalent 
principle  of  self-preservation  was  pioduced. 

8  Superior-benefit-weking.  By  the  pursuit 
1  of  some  benefit,  it  may  happen  to  a  man  to 


part  he  expects  on  that  account  esteem  or 
sympathy.* 

Transpiration  causes  still  the  same. 

4.  Jacttlantiul  thnw<ih  iinadci&edne^s.    In 
the  view  of  conciliating  esteem  or  sjmpathy, 
a  man  relates  some  act  ot  hnf  in  itselt  not 
criminal  or  otherwise  obnoxious1,  but  which 
(in  one  way  or  other)  becomes  e\identiarv 
of  the  principal  act  —  the  act  ol  delinquent1} 
in  question. 

Transpiration  causes,  still  the  same. 

5.  Simply  unadvwd,  01  unadiwdly  <W/</- 

quml.    In  the  way  of  ordinary  convocation, 

without  an)  dc&ign  ot  boasting,  a  man  spfaks 

either  ot  boine  act  of  his  own,  or  of  an\  other 

.undent,  any  other  matter  ot  tart,  \\hirh — 

in  virtue  of  some  connexion,  that  he  i->  not 

aware  of,  with  the  principal  fact  in  question, 

+he  fact  of  his  delinquency  —  operates  in  the 

:haractei   of  an  evidential}  fact  in  lelatfon 

o  it .  tor  example,  his  having  been  in  &uch 

a  place  at  such  a  time.  * 

Transpiration  causes,  still  the  «amo,  ex- 
cept that  theie  is  no  place  for  tieacher\«  no 
confidence  having  been  placed.  •  + 

6  Unadvisedly  eiculputire.  Finding  or  np- 
piehending  huns>elt  exposed  to  the  imputation 
of  the  act  ot  delinquency  in  question,  —  the 
supposed  delinquent,  in  the  view  of  wiping 
off  the  imputation,  or  tciecmng  himself  ironi 
it,  mentions  in  discourse  some  matter  of  fact, 
which,  without  his  being  aware  ot  such  its 
tendency,  contiibutoa  to  the  contrar}  ellect, 
as  above. 

Transpiration  causes,  as  per  last ;  no  room 
for  treachery. 

7.  Penitential,  or  pemtentially  confessonul. 
Though,  by  the  supposition,  the  occabion  on 
which  it  is  delivered  is  here  extra-judicial, 

*  In  the  case  of  John  the  painter,  who  (anno 
1777)  was  hanged  for  setting  nre  to  a  public  store- 
house at  Portsmouth,  under  the  notion  of  render- 
ing service  to  the  American  states  on  the  occasion 
of  the  war  which  terminated  in  their  indepen- 
dence, the  principal  part  of  the  evidence»was  ot 
this  complexion. 

So  in  tlbe  ca&e  of  Crossficld,  who  was  tried  on 
a  charge  of  being  concerned  in  a  plot  for  the  as. 
sassination  of  his  late  Majesty  by  means  of  an 
auvgun. 


known  some  fact,  which  —  without  his 
being  aware  of  it,  01  even  though  he  be  aware 
—  may  happen  to  rnntiibtite,  in  the  charac- 
ter ot  an  eudentiary  fact,  towards  his  being 
convicted  of  the  offence  in  question.  Pro- 
bability and  neatness,  as  well  as  magnitude, 
con^ideied  on  both  *ide^,  it  may  happen  that 
the  value  ot  the  benefit  shall  be  111  his  eyes 
so  great,  as  to  mmc  than  compensate  for  the 
iisk  ot  the  whole  ma^s  ot  e\il,  punishment 
included,  which  he  beholds  attached  to  the 
offence. 

The  infhnmtive  considerations  applicable 
to  the  prob.it i\o  fnireot  criminative  ciicum* 
strinti.il  eMdeni'e  of  this  class,  seem  capable 
ot  being  designated  in  peneial  terms  by  three 
\\oids  \i/  1  Misinteipretation ;  2.  Incom- 
pleteness, 3  Mendacity. 

1  Mismteipretation  has  in  this  case  the 
effect  that  inronectness  on  the  part  of  the 
evidence  itbolt  has,  it  not  misinterpieted : 
m«£imich  as  though  the  evidence  itself  be 
not  incoirert,  jet  the  conception  produced 
by  it  (either  in  the  mind  of  the  judge,  or 
in  the  mind  of  the  extra-judicially  percipient 
\\itnes-,  the  e«u-\\i^ie^s  ot  the  discourse, 
and  through  him  in  the  mind  of  the  judge) 
is  iiirorrirt  and  deceptitious ;  causing  tho 
supposed  delinquent  to  be  believed  to  have 
committed  an  act  of  delinquency  which  in 
truth  he  did  not  commit. 

2.  As  to  incompleteness;  it  depends  upon 
the  manner  in  which  it  is  incomplete,  whether 
the  tffect  ot  it  shall,  to  the  piejudice  of  the 
supposed  delinquent,  be  the  same  as  that  of 
•incorrectness,  or  whether  it  shall  amount  to 
nothing  more  than  the  rendering  the  proba- 
tive, the  criminative,  force  of  it,  less  consi- 
derable than  it  it  had  been  nearer  to  the  being 
complete. 

3.  By  mendacity  (here  as  elsewhere)  is  to 
be  understood  wilful  and  purposed  incorrect- 
ness ,  where  the  evidence  thus  delivered,  the 
discourse  thus  used,  is  incorrect,  being  ren- 
dered so  wilfully,  and  on  purpose. 

1.  Misinterpretation.  By  misinterpretation 
on  the  part  of  the  judge,  the  deoeptitious 
effect  pioduced  by  circumstantial  evidence  of 
thisdesciiption  is  susceptible  of  modifications, 
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to  tbtt  already  mentioned  a*  pro* 
ductble  by  misinterpretation  of  preparations 
Md  attempts,  directed  in  appearance,  but  (as 
in  the  case  supposed  it  happened)  not  in 
reality,  to  the  net  of  delinquency  eventually 
Committed.  Instead  of  the  act  which,  by 
,  DWans  of  the  misinterpretation,  is  supposed 
$nct  concluded  to  have  been  committed  —  un- 
der the  supposition  of  its  having  been  virtu- 
ally acknowledged  to  have  been  committed,  — 
the  act  really  performed  may  have  been  —  1 
Blameless,  though  seeking  secrecy,  2  Blame- 
less, and  not  so  much  as  seeking  seeiecy  ;  3. 
Imaginary  .  as,  if  the  intimation  given  of  it, 
whether  directly  or  in  the  way  of  allusion  or 
insinuation,  was  meant  m  the  way  only  tiT 
sport  or  jest  ,  or,  if  the  act  committed  by  the 
supposed  delinquent,  and  meant  by  him  on 
the  occasion  in  question  to  be  spoken  of,  was 
an  act  which,  though  culpable,  was  culpable 
in  a  different  manner,  or  in  less  a  degree,  than 
the  act  which,  from  the  consideration  of  such 
his  discourse,  is  inferred  from  it,  and  believed 
to  have  been  committed 

Many  cases  may  be  put,  in  winch  that 
which  really  is  not  a  confession  might  be 
taken  for  and  acted  upon  as  snch 

A  paper  is  found,  in  the  defendant's  hand- 
writing, charging  him,  the  defendant,  with  a 
crime.  Though  written  by  the  defendant's 
hand,  it  may  have  been  the  discourse  of  an- 
othei  person,  and  all  of  it  false  simple  curi- 
osity, or  even  the  intention  of  refuting  it,  in 
a  private  way,  01  with  the  assistance  of  jus- 
tice, might  have  been  his  motive  for  copying 
it* 

The  poet  Jean  Baptiste  Rousseau  wrotfi  a 
Virulent  libel,  aspersinga  multitude  of  respect- 
afyle  characters,  Sauim's  among  the  rest,  and 
circulated  it  in  manuscript  tiaunn,  having 
borrowed  one  of  these  ijannsciipts,  copied  it 
With  his  own  hand,  for  the  purpose  of  an- 
swering it,  or  instituting  a  prosecution  on 
the  ground  of  it.  Rousseau,  hearing  of  this, 
or  suspecting  it,  got  possession  of  Saunn's 
copy,  and  on  the  ground  of  it,  with  the  help 
of  some  false  evidence  for  the  explanation  of 
it,  instituted  a  prosecution  against  Saurm, 
charging  him  with  being  the  author  of  it 
The  truth  was  discovered  by  the  viva  voce 
examination  of  the  false  witnesses  and  this, 
too,  without  the  benefit  of  that  soi  t  of  exa- 
mination which,  under  the  name  of  cross- 
examination,  they  would  have  undergone  had 
it  been  in  England** 

There  is  a  well-known  (though  not  very  well 
d)  anecdote  of  Rabelais,  m  which  it 
that  being  anxious  to  visit  Paris,  and 


being  possessed  of  sufficient  funds  to  gratify 
wish>  he  forged  a  plot  against  the  life  of  the 
gv  the  Queen,  and  the  Duke  of  Orleans,  and 
atd  mwnculpative  testimony  against  nim- 
jrajRbtently  strong  to  occasion  his  being  sent 
aj^th*  expedse  of  the  govarnmpnt— 


The  confession  may  bar*  been  given  in  fhe 
way  of  jest :  the  whole  of  it,  or  any  part, 
devoid  of  truth  t  neither,  in  fact,  conformable 
to  the  truth  of  things,  nor  so  much  as  meant 
to  be  taken  for  such. 

A  case  of  this  description  happened,  if  I 
have  been  rightly  informed,  not  many  years 
aco  in  England  From  I  know  not  what  cir- 
cumstances, a  person,  whom  I  will  call  Jura- 
turus,  was  expected  to  be  put  upon  the  jury, 
in  a  cause  of  public  expectation,  in  which  the 
affections  of  political  parties  took  an  interest. 
A  letter  was  wiitten  to  hina  by  Jocosus,  con- 
juring him  to  seer  the  defendant  convicted, 
right  <£r  wi  ong  For  thjs  letter  Jocosus  was 
prosecuted,  as  tor  tmbi  army  (the  name  given 
by  the  English  law  to  the  act  of  extra-judicial 
solicitation,  wheiethe  sort  of  ephemeral  judge, 
called  a  juryman,  is  the  subject  of  it.)  The 
matter  being  somehow  explained,  Jocosus 
escaped  conviction,  or  at  least  punishment 
admimstered*under  that  name,  but  the  costs 
of  prosecution  were  in  effect  a  punishment, 
and  a  veiy  seveie  one  Had  the  testimony  of 
the  defendant  been  receivable  in  law,  and 
known  to  be  so,  the  prosecution  would  hardly 
have  been  instituted 

2  Incomplete  tie**     It  is  evident  that  an 
extra-judicial  confession  may  be  incomplete 
to  any  imaginable  degree      For  —  1    In  the 
shape  m  which  the  disconise  flows  fiom  the 

s  of  the  eonfessionahst,  it  may  be  loose 
and  impel  feet  up  to  every  conceivable  degree 
ot  imperfection  2  The  interlocutor — who 
a$  be  sensible,  or  to  the  highest  conceivable 
degree  insensibrc,  of  snch  its  deficiency. —  may 
accordingly  let  it  pass  in  such  its  imperfect 
btate,  without  applying  lum&elt  in  any  way  to 
lender  it  moie  complete  3  Though  he  pos- 
sessed, in  e*  er  so  high  a  degree,  the  requisite 
inclination ,  the  power,  the  eifeetive  power, 
ot  commanding  and  producing  the  requisite 
explanations,  may  on  his  part  be  deficient,  in 
any  conceivable  degree 

3  The  case  of   manfcu'tii  requires  more 
explanation     To  a  first  view,  nothing  can  be 
more  paradoxical  than  the  case  of  a  man's 
having  recourse  to  falsehood  for  the  purpose 
ot  subjecting  himself,  perhaps  to  the  punish- 
ment, at  least  to  the  disrepute,  attached  to  a 
supposed  act  of  delinquency  which  in  fact  he 
has  not  committed*   In  the  relation  between 
the  sexes  may  be  found  the  source  of  the 
most  natural  exemplifications  of  this  as  of 
so  many  other  eccentric  flights.    The  female 
umarned,  — punishment  as  for  seduction  ha* 
zarded,  the  imputation  invited  and  submit* 
ted  to,  for  the  purpose  of  keeping  off  rivals, 
and  reconciling  parents  to  the  alliance.    The 
female  Darned,  —  the  like  imputation,  even 
though  unmerited,  invited,  with  a  view  to 
marriage,  through  divorce.  Even  without  view 
either  to  marriage,  or  to  possession  without 
marriage, —  vanity,  without  the  aid  of  any 
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other  motive,  bas  been  knowiv  (the  force  of 
the  moral  sanction  being  in  these  cases  divided 
against  itself)  to  afford  an  interest  strong 
enough  to  engage  a  man  to  sink  himself  in 
the  good  opinion  of  one  part  of  mankind, 
tinder  the  notion  of  raising  himself  in  that  of 
another.* 

False  confessions,  from  the  same  motive, 
are  equally  within  the  range  of  possibility,  in 
regard  to  all  acts  regarded  in  opposite  points 
of  view  by  persons  of  different  descriptions. 
I  insulted  such  or  such  a  man  •  I  wrote  such 
or  such  a  party-pamphlet,  regarded  by  the 
ruling  party  as  a  libel,  hymune  as  a  nierito-  { 
rious  exertion  in  the  .cause  of  truth :  Itwrote 
such  or  such  a  religious  tract,  defending  opi- 

*  A  story  current  enough,  but  of  which  the 
source  cannot  be  distinctly  recollected,  may  serve 
as  an  exemplification  of  the  Held  of  enterprise  in 
this  line,  which  has  been  laid  open  by  nature 
(too  well  seconded,  as  will  be  .seen,  by  the  blun- 
dering hand  of  English  law)  to  unprincipled  spe- 
culators. A  man  wishts  to  secure  to  himself,  in 
the  way  of  marriage,  a  hand,  of  which,  by  direct 
and  honourable  means,  he  has  no  sufficient  hone. 
His  object  u,  by  destroying  the  reputation  of  his 
intended  victim,  to  deimve  her  ot  all  hopes  that 
do  not  centre  in  himself.  He  takes  the  requisite 
measures:  he  bribes  servants;  he  pro\ idt- s  him- 
tielfwith  the  requiMtc  equipment:  in  the  costume 
of  a  happy  IO\LT,  lie  shows  himself  to  ohs>er\crs, 
casual  or  posted,  through  the  window  of  her  hcd- 
chamher,  as  Galatea  showed  herself:  —  Etfugit 
ad  latebrn^  et  *>e  cnint  ante 


The  outline  thus  delineated,  the  particular  ob- 
ject, and  the  details  ot  the  ulan,  will  ( as  already 
hinted)  admit  of  considerable  diversification.  4To 
the  value  of  the  pn/e  ohtamabl&at  the  price  in 
question,  there  are  evidently  no  detcrimmge  li- 
mits; and  this,  whether  pecuniary  profit  (to  the 
amount  ot  which  there  is  also  no  limit)  be  or  be 
not  taken  into  the  account.  %  ^ 

As  to  the  price  in  the  way  of  punishment ;  le% 
if  any  are  the  existing  systems  ot  legislation  that 
have,  with  any  sufficient  degree1  nf  consistency 
and  uniformity,  raised  it  to  a  pitch  too  high  to 
find  bidders.  'For  seduction,  under  English  law 
at  least  (which,  in  e\erythiiig  that  concerns  niai- 
nage,  indicates  for  its  author  some  old  woman  in 
her  dotage.)  lor  seduction,  the  maximum  would 
be  but  a  Hea-bite:  punishment  as  for  capital  vio- 
lence, the  charge  being  of  the  acUenturer's  own 
framing,  he  will  know  better  than  to  subject  him- 
self to. 

To  any  bosom  in  which  either  love  or  mone\ 
has  infused  the  spirit  of  enterprise,  the  Chancel- 
lor (who  fancies  himself,  or  metends  to  fancj 
himself,  the  guardian  of  female  orphans — who 
fancies,  or  pretends  to  tancy,  bib  authority  the  bar 
to  ill-assorted  marriages,  the  protector  against 
deception  or  imprudence)  is  but  a  laughing-stock. 
Ever  ready  to  punish,  he  is  ever  impotent  to  pre- 
vent :  powerful  to  do  mischief,  he  is  impotent 
to  do  good;  that  good  always  excepted,  of  which 
his  professional  brethren  are  the  sharers,  and 
which  consists  in  distributing  among  th^p,  in 
due  form  of  practice,  a  portion  of  the  orphan's 
substance.  • 

*  This  act  is  said  to  have  been  perpetrated  by 
the  Earl  of  Stair,  and  to  have  occurred  in  Edin- 
burgh.  —Ed. 


nions  regarded  as  heretical  by  the  established 
church,  regarded  as  orthodox  by  my  sect. 

In  many  cases,  probably  in  most,  the  infir* 
mative  facts  above  brought  to  view  will  be 
seen  to  have  no  place :  the  import  of  the  dig* 
course,  and  its  applicability  to  the  purpose 
for  which  it  is  adduced,  will  be  out  of  dis- 
pute. Though  not  complete  (for  it  IB  seldom 
that  a  lot  of  extra-judicial  evidence  will  be 
endowed  with  that  completeness  with  which 
it  is  the  object  of  judicial  examination  to  en- 
dow it,)  it  will,  as  far  as  it  goes,  be  thus  far 
complete,  that  it  will  be  sufficiently  manifest 
that  no  addition  which  it  could  have  received 
could  have  been  of  a  nature  to  destroy,  or 
iftateriully  to  change,  the  inference.  The  act, 
to  the  imputation  of  which  the  confesaionalist 
was  exposing  himself  by  this  his  discourse, 
was  really  his  act  —  really  done  by  him  ;  nor 
was  he,  on  the  occasion  of  holding  such  dis* 
course,  acting  in  prosecution  of  any  such 
eccentric  and  perilous  a  design  as  that  of  sub<- 
jecting  himself  to  an  imputation  known  by 
himself  not  to  be  merited. 

A  distinction  requires  here  to  be  noted, 
between  the  case  where  the  evidence  may 
be  said  to  be  designedly  furnished,  and  that 
in  \\hich  it  mriy  be  said  to  be  undesignediy 
fm  imbed,  having  been  obtained,  as  it  were, 
tiineptitioii«]y,  by  the  part}  by  whom  it  is 
produced  or  offered  to  be  produced,  without 
the  consent  ot  the  party  whose  confession  is 
contained  in  it. 

In  the  toimtT  case,  it  partakes,  in  a  great 
measure,  of  the  nature  ot  judicial  confessonai 
evidence    the  pci^on  to  whom  it  is  delivered, 
thcfliKh  not  u  magistrate,  \et,  by  the  relation 
be  bears  (casual  and  momentary  as  it  is,)  may 
be  consider*  d  as  standing,  in  many  respects, 
in  the  situation  ot  a  magistrate.     The  pro- 
pnetor  ot  stolen  poocjs,  having,  by  a  train  of 
indicative  evidence,  been  led  to  the  discovery 
ot  the  thief,  makes  up  to  him,  and  charges 
him  with  the  thett .   the  delinquent,  through 
remorn.1,  contusion  of  mind,  or  hope  of  favour, 
contests  the  offence  in  all  its  circumstances, 
in  a  degree  more  or  less  particular.     To  ex- 
tend the  illustration,  substitute  for  the  case 
of  theft  the  case  of  any  other  oltence,  of  that 
class  which  supposes  the  existence  of  an  in- 
dividual exposed  to  special  injury;  and  to  the 
ease  of  the  piopnetor  of  the  stolen  goods 
substitute  that  ot  the  individual  so  injured. 

The  reason  and  use  of  the  distinction  is, 
that  \vhen,  as  here,  the  confessoiial  evidence 
is  furnished  uxproposito  confitentis,  the  same 
causes  that  are  capable  of  giving  birth  to  false 
confession,  when  judicially  exhibited,  are  ca- 
pable of  producing  the  same  effect  in  the  case 
where  it  is  furnished  extra- judicially,  as  here: 
— confusion  of  mind, — hope  of  commuting  a 
severer  punishment  for  a  less  severe  one,  •— 
hope  of  obtaining  mercy,— despair  of  acquit- 
tal,  produced  by  prospect  of  falbe  evident*^ 
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The  opposite  case,  the  case  where  the  con. 
fettfon  Wftft  obtained  tmprudenti&  confitenhs, 
is  the  ease  which,  on  the  former  occasions  re- 
ferred to>  was  principally  in  view.  The  party, 
the  confeswonahst,  has  made  a  memorandum 
in  relation  to  the  fact,  for  his  own  use ;  this 
fells  i» to  the  hands  of  the  adverse  party,  who 
thereupon  produces  or  offers  it  in  evidence. 
in  terms  more  or  less  particular,  either  direct 
Of  more  or  less  indirect,  the  confe^ionahbt 
has  mentioned  the  fact  in  a  letter  to  an  ac- 
complice or  a  friend  the  letter  falls  into  the 
hands  of  the  adverse  party,  who  produces  it, 
or  offers  it,  in  evidence  The  confes^ionalist 
has  been  overheard  to  mention  the  mattei  in 
conversation  with  an  accomplice,  a  friend,  Or 
even  (for  no  species  or  degree  of  imprudence 
is  altogether  without  example)  an  utter  stran- 
ger: through  the  medium  of  the  extra-judi- 
cially  audient  witness,  it  comes  round  to  the 
adverse  party,  who  (with  or  without  his  good 
will)  engages  him  to  come  forward  with  the 
information,  m  the  character  of  a  judicially- 
deposing  witness 

From  the  differences  that  exist  in  respect 
of  the  mode  in  which  the  evidence  was  ob- 
tained in  the  two  cases,  result  several  other 
differences  When  of  a  nature  appi  caching  to 
judicial,  the  extra-judicial  confession  (having 
conviction,  or,  at  least,  full  information,  for 
its  object,  eithei  on  the  pait  of  him  who  de- 
livers it,  or  on  the  part  of  him  to  whom  it 
is  delivered)  will  naturally  be  more  01  lebs 
effectually  shaped  and  adapted  to  that  pui- 
pose.  When  obtained,  as  above  explained,  in 
a  manner  by  surprise,  neither  the  confes*ion- 
ahst,  nor  (in  the  case  of  bearbay  evidei  ce) 
his  interlocutor  or  auditor,  has  any  such  ob- 
ject, nor  has  the  interlocutor  01  auditor, 
generally  speaking,  any  means  of  shaping* 
the  evidence  to  that  object  The  **h<fpe  in 
which  it  presents  itself  will  natuially  be  that 
of  some  broken  scrap,  variable  ad  infimtum 
in  respect  of  form,  and  quantity  of  informa- 
tion* 

In  the  case  where,  a<%  above,  it  is  furnished 
by  a  man  as  it  were  uith  a  haltei  about  his 
neck,  the  language  will  necessarily  be  duect 
and  explicit;  and  in  that  respect,  whatsoever 
it  may  be  in  point  of  precision  (for  precision 
will  depend  as  much  upon  the  party  receiving 
the  information  as  upon  the  party  furnishing 
it,)  nearly  upon  a  par  with  that  which  it 
assume*  when  extracted  by  an  official  hand 
In  the  case  where  it  is  furnished  \\ithout  ap- 
prehension of  the  use  eventually  made  of  it, 
it  may  indeed  happen  to  the  language  of  it 
to  be  equally  direct  and  explicit  (as  is  apt  to 
^9  the  case  with  libels;)  but  it  is  equally 
Capable  of  existing  m  a  form  to  any  degree 
jBiyttarious  and  indirect.  It  may  consist  of 
jMthing  but  mere  allusion ;  and,  m  any  case, 
to  find  Out  a  key  to  it,  and  apply  it  to  the 
proof  of  tile  fact  endeavoured  to  be  proved 


from  it,  may  be  the  task  of  argumentation  and 
conjecture. 

§  3.  Of  spontaneous  confessonal  evidence, 
judicially  delivered. 

For  the  advantage  of  viewing  objects  one 
at  a  time,  the  species  of  cumulative  evidence 
in  question  has  hitherto  been  considered  as 
b(emg  delivered  as  well  without  the  interven- 
tion of  interrogation,  as  without  the  inter- 
vention ot  the  authority  of  a  judge,  piesent 
at  the  time  Of  the  intei  vention  of  these  two 
circumstances,  the  consequences  will  be  seen 
to  be  material  n 

If  the  self-criminative  discourse  be  con- 
ceived to  be  held  in  the  presence  of  the  judge, 
it  is  not  natural  that  (adequate  power  not 
being  wanting)  the  use  of  so  efficient  a  secu- 
rity tor  coirectness  as  well  as  completeness 
shouldbe  foregone  But  that  which,  in  respect 
of  its  manifest  imhchievousness  and  absurdity, 
will  be  apt  to  appear  most  unnatural,  is,  un- 
der the  influence  of  the  sinister  interest  which 
gave  birth  to  the  technical  system  of  proce- 
dure, but  too  frequently  realized,  for  exam- 
ple, under  English  law,  in  the  case  of  all  those 
modifications  of  delinquency  in  relation  to 
which  the  e\ulenoe  is  delivered  m  no  other 
shape  than  that  of  affidavit  evidence 

The  scene  of  intercourse  being  now  le- 
moved  horn  the  closet  to  the  theatre  of  jus- 
tice,—  one  consequence  is,  that,  of  the  eight 
modifications  of  belf-disbervmg  evidence  above 
brought  to  view,  five  btand  excluded,  as  being 
inVapable  of  finding  entrance  into  a  place  so 
defended  T  ,ese  are  —  1  conspiratorial,  2 
simply  confidential ,  3  purposely  jactitantial, 
4  unadvisedly  jactitantial ,  and,  5  simply  and 
unadvisedly  colloquial  Supenoi -benefit-seek- 
iny,  a  modification  undei  all  circumstances 
i«ue  and  cccentiic,  is,  by  the  authoiity  of  a 
piesent  (though  mute  and  inactive)  judge, 
rendered  still  more  unlikely  to  be  hazarded  9 
still  more  bo  bj  the  picbence  of  an  interro- 
gating judge 

Remain,  as  the  only  two  modifications  of 
self-disserving  evidence  natural  to  the  spot 
now  in  question, —  1.  unadvisedly  self-excul- 
pative evidence,  and,  2  penitential  or  peni- 
tentially  eonfesbonal  evidence 

To  ground  conviction,  confession  (it  has 
been  said)  ought  to  be  peifei'tly  free,  not 
produced  eithei  by  hope  or  fear  Such  is  the 
language  we  frequently  meet  with  in  English 
law  books  Reason  is  here  obscured  by  a  co- 
vering of  absuidity.  Accused  or  suspected  of 
a  crime,  guilty  or  innocent, — what  but  hope 
or  fear  should  induce  a  man  to  speak?  Guilty, 
in  particular,  what  but  hope  or  fear  should 
induce  a  man  to  confess  ?  Confession  without 
hope  or  fear,  is  an  action  without  a  motive, 
an  effect  without  a  cause.  It  is  more:  it  is  an 
action  without  an  inciting  motive,  overcoming 
a  force  (and  that  a  mighty  one)  of  restraining 
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motives.  It  i»  as  if,  on  a  level  billim  d-table, 
a  ball  should  run  into  one  of  the  pockets,  not 
merely  without  being  struck  with  the  mace 
or  cue,  but  in  spite  of  ^he  impulse  of  the 
instrument  striking  it  in  a  direction  exactly 
opposite. 

What  there  is  of  reason  in  the  lule  amounts 
to  this  __  A  judge,  in  examining  an  accused 
or  suspected  person,  should  be  upon  hi*  guard 
tipainst  the  sinister  inducements,  to  the  ac- 
tion of  which  a  man  in  *uch  a  situation  is 


The  causes  which  mav  be  capable  of 
birth  to  evidence  of  the*debciiptmn  in  ques- 
tion, when  it  is  not  true,  come  IK^V  to  be 
enumerated. 

I.  Causes  capable  ot  giving  birth  to  untrue 
contessonal  evidence,  e\en  \\hen  plenai  y 

1.  Guilty  of  a  pi  eater  ciiine  (?  r  a  rnnie 
more  severely  punished  than  the  ciime  no\v 
charged,)  a  man  makes  a  confession  of  the 
crime  now  chained,  in  cider  tt>  avoid  thr  se- 
\eier  puni*hnu.»nt  or,  bemnchaiged  with  two 
runic1*,  he  content's  the  less,  to  avoid  being 
punished  as  foi  the  p  eater.  and  so  in  le- 
gard  to  tacts  *iib]ertinir  a  man  to  non-penal 
damage,  or  otherwise  to  an  obligation  of  an 
unpleasant  cast 

2  Not  guilty  of  the  mme  cluuired,  noi, 
consequent!},  luing  justly  subjectable  to  the 
punishment  annexed  to  it,  —  but  exposed,  01 
conceiving  himself  exposul,  tnundeign  some 
seveier  sulFeimi:  (\\hether  on  the  "-coie  ot 
(Minimality  or  any  othei  )  at  thehuuls  ot  the 
piosccutor,  or  some  other  man  in  po\\ei,  to 
whom  it  would  be  acceptalm1  that  he  should 
biilfcr  asfoi  theolFence  in  question,  —  h<?makes 
confession  ot  it  acruidinglv,  in  the  hope  ot 
theiebv  escaping  such  -eveier  sulFeuiifC 

Various  is  the  disruption  ot  tiie  perion4>v 
who«e  powei  (i  c  by  the  hopes  and  teai»  that 
point  to  it  )  a  man  mav  bi1  diawn  into  a  KiKe 
confession.  It  \\ill  depend  in  a  cnnsideiahlc 
degice  upon  the  natuie  of  the  olFemv  an  01- 
dinarv  offence,  or  a  political  offence  It  mav, 
uccoidingly,  be  a  pnvate  individual;  it  mav 
be,  in  a  munaiehv,  the  monarch,  or  one  or 
more  of  Ins  ministers  ,  in  a  commonwealth, 
some  officer  or  wune  individual  nnested  bv 
law  or  influence  with  appropnate  powei  ,  it 
may  be  (though  without  atiociuua  ahu*ir  of* 
judicial  po\\er  it  cannot  be)  even  the  nidge 

3.  If,  in  the  case  above  supposed  —  hoping, 
as  above,  to  mollify  the  enmity  ot  hi*  too  po- 
tent adversary  —  he  regai  ds  the  stream  of  the 
evidence  as  likely  to  run  against  him,  and 
with  a  force  sufficient  for  conviction  (though 
this  be  what,  bv  the  supposition,  cannot  take 
place  without  falsehood  somewhere,)  an  ade- 
quate motive  —  a  cause  adequate  to*the  pro- 
duction of  the  supposed  effect,  viz.  that  of  a 
faUe  confession  —  will  in  this  way  too  be  ex- 
emplified. 

4.  Lastly,  the  same  effect  is  capable  of 


being  produced  by  mere  confusion  of  mind; 
the  state  of  mind  producible  in  a  man  by  ter- 
ror—  by  the  contemplation  of  his  impending 
fate. 

The  case  of  false  confession  is  a  case  which, 
in  the  present  state  of  jurisprudence  among 
civilized  nations  (including  a  century  or  so 
under  the  notion  of  present  time,)  has  seldom 
been  exemplified:  so  at  least  one  wishes  and 
hopes  to  be  able  to  believe,  for  the  honour  of 
governments  and  of  human  nature.  The  only 
instance  in  which  it  has  been  in  any  degree 
frequent,  even  foi  some  centuries  past— and 
in  this  insane  e  it  has  been  but  too  frequent 

—  is  that  of  a  case  in  which  the  fact  was  not 
onlj  false,  but  impossible,     I  bpeak  of  the 
ea^e  of  witchcraft    Turn  which  way  we  will 

—  to  Fiance,  to  England,  to  North  America 

—  we  ^hall  imd  wi etched  women  not  only 
convicted,  but  contesting  themselves  guilty, 
of  that  imagiiuir}  mme.    So  at  least  say  the 
accounts  that  have  been  tiunsnntted  to  us. 
In  these  deplorable  instances,  in  what  shape 
has  the  confession  been  conceived  '*    To  pro- 
duct1 a  frantic  crv  of  guilty  —  to  produce  the 
maikof  a  trembling  hand  to  a  paper  full  of 
calumnious  lies-,  contents  known  or  unknown 
— these  aie  effects  to  the  production  of  which 
confusion  of  mind  mav  be  fully  adequate,  in 
the  instance  ot  the  weakest  and  mo&t  ignorant 
certainly  not  ks<  than  in  that  of  the  strongest 
And  be-f-mfoimed  minds.  Hut  to  produce,  and 
pioduee  extempoie,  a  cncu install tml  and  con- 
M*ti  nt  account  of  intei combes  and  conversa- 
tions with  an  miiifziiiuiy  being,  —  this  would 
be  seaiee  possible  even  to  the  stiongebt ,  and, 
if  possible,  wheie  -hould  be  the  inducement, 
when  the  cons^qiicnce  was  the  being  hanged 
or  biunt  i 

To  guard  against  false  confessions,  there* 
fuie,  the  two  following  rules  ought  to  bo  ob- 
sei  v  ed  — 

1  One  IN  that,  to  operate  in  the  character 
ot  duect  evidence,  confession  cannot  be  too 
paiticulai  In  respect  ot  all  mateiial  circuni- 
-taiices,  it  should  be  a*  paiticular,  as,  by  dint 
ot  in  ten  neat  ion,  it  can  be  made  to  be.  Why 
M)9  Because  (supposing  it  fal&e)  the  moie 
paiticulant  is,  the  moie  distinguishable  facts 
it  will  exhibit,  the  tnith  of  which  (bUpposing 
them  false )  will  be  liable  to  be  disproved  by 
their  incompatibility  with  any  facts,  the  truth 
of  which  may  have  come  to  be  established  by 
other  evidence  The  greater  the  particularity 
required  on  the  part  of  the  confession,  the 
gi eater  is  the  care  taken  of  the  confession- 
alist,  —  the  greater  the  care  taken  to  guard 
him  against  undue  conviction,  brought  on 
upon  him  by  his  own  imbecility  and  impru- 
dence. 

2.  The  other  iule  is,  that,  in  respect  of  all 
material  facts  (especially  the  act  which  con- 
stitutes the  phybical  part  of  the  offence,)  it 
ought  to  comprehend  a  particular  designation? 
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I*  respect  of  ifee  circumstances  of  tint  and 
pfoce.  Fttr  what  reason?  For  the  reason 
already  mentioned  •  to  the  end  that,  in  the 
event  of  its  proving  false  (a  case  not  impos- 
iibfc,  though  ia  a  high  degree  rare  and  im- 
jpc«bdblef)  facts  may  be  found  by  which  it 
ifcay  be  proved  to  be  so.  "  I  killed  such  a 
man"  (says  the  confessionalist,  mentioning 
him,)  "  on  ftuch  a  day,  at  such  a  place  " 
"  ixopossible"  (says  the  judge,  speaking  trom 
otier  evidence  )  "  on  that  day  ncithei  you 
nor  the  deceased  were  at  that  place  " 

But  time  and  place  arc  both  infinitely  di- 
visible To  what  degree  of  minuteness  shall 
the  division  be  endeavoured  to  be  carried  for 
this  purpose?  A  particular  answer,  th.it  shall* 
suit  all  cases,  cannot  be  given  The  end  in 
view,  as  above  stated,  must  be  considered, 
and  compared  with  the  particulai  circum- 
stances of  the  case,  in  regard  to  either  species 
of  extension,  ere  the  degree  of  particularity 
proper  to  be  aimed  at  by  the  interrogatories 
can  be  marked  out  Under  the  head  ot  time, 
the  English  law,  in  the  instrument  of  accu- 
sation, admits  of  no  other  latitude  than  what 
is  included  in  the  compass  of  a  day  The  na- 
ture of  things  did  not,  m  this  instance,  render 
uniformity  impossible  the  pai  ts  into  which 
time  1$  divided  are  uniform  and  deter  inmate 
Place  —  relative  space — is  not  equally  obse- 
quious the  house  ?  y  es ,  if  the  su  pposed  scene 
of  the  supposed  transaction  be  a  house  the 
street?  yes,  if  the  scene  were  in  a  street 
but  a  field,  a  road,  a  common,  a  forest,  a  lake, 
a  sea,  the  ocean ,  any  of  these  maj  have  been 
the  scene. 

The  question  therefore  still  recurs  upon  u%, 
*n£  at  the  same  time  the  difficulty  ot  finding 
a  general  answer  for  it  recuis  undiminishcd 
Supposing  the  confession  —  the  narratiop — 
fjals^—Will  the  intimation  which  it  has  been 
made  to  include  of  time  and  place  be  suffi- 
ciently particular  to  enable  the  judge,  sup- 
posing it  to  be  false,  to  extiact  sufficient  proof 
of  the  falsity  of  it  from  other  evidence  ? 

Between  the  degree  of  particularity  to  be 
looked  for  in  the  article  of  place ,  and  the 
degree  of  particularity  to  be  looked  for  in  the 
article  of  time,  there  will  be  a  mutual  depen- 
dence. Supposing  it  clear  from  other  evi- 
dence, that,  on  a  given  day,  the  confessionalist 
*nd  the  deceased  were  upwards  of  two  days9 
kwrney  distant  from  one  another, — the  speti- 
of  the  day  on  which,  in  the  false  con* 
the  murder  is  stated  to  have  been 
,  will  be  sufficient  to  prove  the  fal- 
sity of  the  confession — to  prove  the  non-de- 
linquency of  the  oonfessionahst.  But  suppose 
^B  distance  no  more  than  two  hours'  jour- 
iiWy^^the  specification  of  the  day  will,  it  is 
eVUfent,  not  be  sufficient  for  the  same  pur- 
pose; todftould  be  called  upon  to  fix  the  very 
boor*  the  hour  becomes  es  material  in  this 
reMDd  «ttfe,  w  the  day  was  on  the  first, 


In  the  wording  of  the  instrument  of  accu- 
sation, particularity  in  respect  of  both  species 
of  extension  is  insisted  upon,  and  evidently 
for  the  reasons  above  given,  by  the  English 
law.  But,  between  the  case  of  an  indictment 
(a  statement  of  the  offence,  as  drawn  up  by 
an  accuser,)  and  a  confession,  whereby  the 
defendant  himself  becomes  as  it  were  his  own 
accuser,  there  is  m  this  respect  a  great  diffe- 
rence. In  the  case  of  the  instrument  of  ac- 
cusation, compliance  with  this  requisition, 
however  desirable,  may,  m  respect  of  this  or 
that  degree  of  particularity,  be  impossible. 
Why0  Because,  antecedently  to  the  exhi- 
bition <jf  the  whole  mass  of  obtainable  evi- 
dence (though  ultimately  that  evidence  should 
prove  ever  so  satisfactoiy,)  it  is  but  natuial 
that  an  accuser  should  be  in  the  dark ,  while 
(supposing  the  charge  true,  and  the  defendant 
willing  to  confebs  the  fact,)  that  same  degree 
of  particularity  which  it  was  altogether  out 
of  the  power  of  the  accusei  to  give  to  the 
relation,  may  be  exhibited  in  the  confession 
of  the  defendant  without  any  difficulty  For 
from  whom  can  so  piecise  an  account  of  a 
man's  acts  be  expected  as  from  the  man  him- 
self (c&pccidlly  acts  of  such  moment  to  him- 
seltj  so  he  be  but  disposed  to  give  it?* 


*  That  a  certain  degree  of 'particularity  in  these 
respects  is  desirable — desirable  for  the  reason 
above  gi\en,-—  has  been  sufficiently  obser\ed  by 
the  founders  of  this  part  of  the  English  law.  They 
therefore  required,  that,  in  the  instrument  ot  ac- 
cusation, it  should  be  observed;  and  so  serious 
wci  Alley  in  the  requisition,  as  to  determine,  that 
where  the  requisition  to  that  eftect  is  not  complied 
with,  die  defendant,  guilty  or  not  guilty,  shall 
be  acquitted  That  causes  will  often  happen  in 
winch,  though  delinquency  may  be  capable  of 
being  established,  and  by  abundantly  sufficient 
evidence,  that  same  degree  ol  particularity  can., 
not  possibly  be  exhibited^ — was  another  obser- 
vation which,  true  as  it  is,  yet,  at  the  time  of 
establishing  that  requisition,  they  failed  to  make. 
Compliance  with  the  requisition  ^as  impossible; 
but  tne  impossibility  of  complying  with  it  was  no 
bar  to  the  establishment  of  it.  The  requisition 
had  not  been  long  enforced,  before  the  impossi- 
bility of  complying  with  it,  consistently  with  the 
conviction  of  the  guilty,  was  discovered.  A  re- 
medy was  accoidmgly  applied  What  was  that 
remedy  ? — Converting  a  court  of  penal  justice 
into  a  school  of  necessary  falsehood — a  school  in 
cwhich  the  scholars  were  not  merely  taught  and 
invited,  but  by  mam  force  compelled,  to  defile 
themselves  with  that  vice:  no  falsehood,  no  jus- 
tice. A  day  must  be  specified;  but  it  need  not 
be  the  true  one.*  A  day  must  be  specified;  but 
that  the  fact  happened  on  that  day.  is  not  neces- 
sary to  be  proved:  another,  any  otner,  Will  do  as 
well  You  must  say  you  know  the  day,  and  say 
what  that  day  is :  you  must  so  know  it,  when 
you  know  it;  you  must  say  you  know  it,  when 
you  know  nothing  of  the  matter.  But,  provided 
you  utter  this  falsehood,  you  shall  not  be  prqtv* 
diced  by  it:  from  falsehood,  nothmg— it  is  from 
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CIRCUMSTANTIAL—  SELF-INCULPATIVE. 


CHAPTER  VII. 

OF  CONFESSOaiAL  AND  OTHERWISE  SELF- 
DISSEUVING  EVIDENCE,  EXTRACTED  BY 
INTERROGATION. 

§  1.  Of  interrogation  in  general,  as  a  means 
of  extracting  belf-dmwrviny  evidence.    t 

INTERROGATION  has  alreadj  been  mentioned* 
as  the  most  efficient,  and  ^m  case  of  doubt') 
the  indispensable,  nistiument  for  the  extinc- 
tion of  truth — complete  truth — in  td\ourof 
whichsoevei  ^ide  ot  the  suit  it  militates. 

On  both  sides,  its  propertj  is  to  clear  up* 
all  doubts — all  dotfbts  produced  01  Sutt  by 
other  evidence — doubts  which  without  its 
aid  can  never  be  cleared  up.  Po^-essnm  this 
property,  it  i>  not  le^s  favourable  to  inno- 
cence than  advei^c  to  delinquency.  All  su^. 
pcctod  persons  \\ho  are  not  guilt\,  court  it, 
none  but  the  guilt j  shrink  tron*  it. 

Antecedent!)  to  the  application  of  this  test, 
the  mind  ot  the  induo  u'maining  in  doubt  as 
between  innocence  and  delinquency  (\i/  in 
which  of  the  t\\o  opposite  state^  the  mind  ot 
the  defendant  *h,ill  be  consideied  as  placed, ) 
the  pioce^s  is  directed  indistinct  1\  to  the  pro- 
duction of  the  one  or  the  othei  of  t\\o  oppo- 
fcite  i faults  — in  (he  case  of  non-delmqiK'nc\, 
se»f-exculpati\e  testimony  ,  in  the  ca*c  ot 
delinquency,  coiift  atonal  testimony,  ending  | 
in  confession 

But  conform  ml  tc*»timon\, 
ment,  01  e\il  in  s0me  othei  ? 
visibly  nnpcMidincr  consequent,  does  not,  in 
the  oidinary  coui^e  of  thini^^,  'ioiiie  \\ilkn{;l\, 
01  sm^lj,  01  in  the  iirst  in-tance  The  111- 
htiumcnt  being  applied,  some  eom*e,  on  the 
part  ot  the  proposed  ic-pondi'iit,  rannol  bi^ 
be  taken.  Instead  of  this  nio^t  u-il>l\  d.m- 
fiferous  course,  he  betakes  hiniscH  (if  not  de- 
finitivelv,  at  an\  late  in  the  iirst  instance)  to 
all  other  pos-ible  courses  ,  no  oihei  course 
presenting  to  Me\\  the  linage  of  punishment 
as  folloNMnp:  with  a  step  «o  Miie  Jiut,  of  all 
theae  possible  courses,  if  the  pioposed  re- 
spondent be  realh  delinquent,  there  is  not 
one  that  \\ill  not  ^if  the  judge  be  at  the  ^ame 
time  willing  and  at  libeitv  to  follow  the  ma- 
nifebt  dictates  of  justice  and  common  tense) 
operate,  with  a  degree  of  piobative  force  more 
or  less  persuasive,  towards  conviction,  be- 
cause that  which  is  visible  to  common  sense, 

truth  alone  that  you  have  any  tiling,  to  fear: 
&peak  falsely,  you  are  safe;  speak  truth,  you  lose 
your  cause. 

This  is  but  one  instance  out  of  a  multitude,  in 
which,  by  aiming  at  a  degree  of  precision  beyond 
what  the  nature  of  the  case  admits  of,  tffey  lost 
the  benefit  of  such  degree  of  precision  as  the 
subject  does  admit  of:  they  lost  precision  alto- 
gether:  they  threw  away  precision,  and  embraced 
falsehood  in  the  room  of  it. 

•  Book  II.  Chap.  IX 


as  being  consonant  to  constant  and  uniirergfrt 
experience,  is,  that  there  is  not  one  of  them 
all  that  a  man  ever  betakes  himself  to  and 
persists  in,  in  case  of  veracity  and  innocence. 

True  self-exculpative  testimony  being  by 
the  supposition  incapable  of  being  delivered, 
—  his  constant  resource  (were  it  not  for  the 
inferences  which,  on  such  an  occasion,  every 
man,  as  is  visible  to  him,  would  diaw  from  it) 
would  be  *denrc.  Hut  silence  being  in  such 
a  ca^e,  by  common  tense,  at  the  report  of 
unuen-al  experience,  certified  to  be  tanta- 
mount to  confession,  though  by  a  mode  of  ex- 
prebMon  as  ireneral  as  possible  —  tantamount, 
at  any  rate,  to  the  purpose  of  disrepute,  if  not 
to  the  purpose  of  lejral  punishment,  —  this  is 
i  excepting  confession  in  particular  and  expli- 
cit terms")  hi^  la?t  ic^oiirce. 

Thus  lepelled  tiom  that  which  uould  other- 
\\i^e  be  the  ea^iett  as  well  as  safest  couise, 
his  nevt  endeavour  is  to  tax  his  invention  for 
such  statements  of  an  exculpative  tendency, 
a*,  though  faNe,  shall  present  the  faiiest  pro- 
^pect  ot  being  taken,  fiom  fii&t  to  last,  for 
true.  Jiut,  besides  the  difficulty,  a  defence  ot 
this  kind  is  attended  \\ith  constant  and  nia- 
mte^t  penl,  for  no  sooner  does  any  statement 
pii'a-cnt  itM'lf,  \\hieh  by  its  inroiibistency  with 
other  statements  ot  his  oun  already  delivered 
on  the  <ame  ocvaMon,  or  with  facts  under- 
stood ti tun  othiM  -nmrei  ot  information  to  be 
tiur,  is  undei  >tood  to  be  faKo,  and  believed 

at  tlie  ^,ime  time  <o  be  wiltully  fciKe, than 

anothei  cMdi'iiee  of  delinquency  i»  afforded, 
^till  moie  pnilhiiive  and  impiesMve,  because 
ingie  paiticulcir,  than  nieie  silence. 

Tine  M'lUexculpfitivc  dfscour&e  is  not  to  be 
had.  Silemv  would  operate  as  confession.  Of 
a  roui^e  of  f.iUe  re^poiiMon,  if  understood  to 
be  fol&e,  and  the  falsehood  \\ilful,  the  effect 
\\ould  In?  '-till  \\oi*  than  that  of  silence. 
Fal-e  re^ponsion  ot  an  exculpative  tendency, 
in  an\  shape  that  promises  security  against 
detection,  not  bcinif  to  be  found,— his  next 
endeavour  is  to  lind,  and  to  obtain  acceptance 
for,  such  discoui  ^e  as,  at  the  ^ame  time  that 
it  affoids  no  inrulpatue  evidence,  shall  riot 
be  liable  to  be  taxed  with  being  false.  Dis- 
course ot  thii  deseiiption  is  that  nhich,  in 
p respect  of  its  object,  is  termed  evasive,  and 
in  lespect  of  its  nature  i&  either  irrelevant  or 
indistinct;  for  being  relevant,  and  at  the  same 
time  distinct,  it  could  not  fail  to  be  either 
true  or  false. 

If  nothing  of  tbis  cast  be  to  be  found,  or  if 
his  employable  stock  of  it  be  exhausted,  he 
ha*  then  left  but  one  alternative,  which  is 
either  silence,  as  above,  or  confessorial  evi- 
dence ;  which  (in  so  far  as  true)  it  depends 
upon  the  interrogator  to  draw  on  till  it  ter- 
minates in  confession. 

But,  after  interrogation  —  which  (coming 
from  a  person  whose  station,  by  office  or  by 
the  occasion,  is  that  of  a  superior)  is,  in  otter 
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word*,  ^an  Ofltar  requiring  a  man  to  speak— 
BilepCtt  it  An  act  of  disobedience.  Confessonal 
<H$00WM  !0  the  result  of  submission  —  of 
GOfttptiance.  Of  non-compliance  with  his  will 
if  i*  the  property  to  call  forth  ill-will  on  the 
pftrt  of  him  towards  whom  it  is  manifested, 
especially  of  the  man  in  power ,  of  com  pi  u 
Ante,  good-will.  Silence,  therefore,  on  the 
ftrt  of  the  affrighted  culprit,  seems  to  his  ear 
to  €ftU  for  vengeance ;  confession  holds  out  a 
chance  for  indulgence. 
"  While  devising  and  pursuing  a  plan  of  self- 
exculpative  misrepresentation,  the  discourse 
held  by  the  delinquent  will  naturally  be  of  a 
motley  cast,  presenting  a  mixture  of  falset 
hood,  evasion,  and  truth  Falsehood,  under 
the  apprehension  of  the  discredit  which  at- 
taches instantly  upon  detection,  will  be  ha- 
zarded then,  and  then  only,  when  evasion 
seems  no  longer  practicable,  arid  the  response, 
if  true,  could  not  be  otherwise  than  mani- 
festly confessonal  Truth,  then,  will  almost 
always  form,  and  that  m  no  inconsiderable 
proportion,  a  part  of  the  delinquent's  self- 
exculpative  tale.  But  such  and  so  visible  is 
the  connexion  between  truth  and  truth  — 
between  the  fact  of  delinquency  and  all  the 
several  facts  that  have  accompanied  cried  to 
it,*— that,  of  the  admixture  of  truth  thus 
unwillingly  inserted,  a  portion  more  or  less 
considerable  (in  one  way  or  other,  with  or 
without  his  knowledge,}  though  designed  to 
operate  in  a  way  opposite  to  confession,  will 
operate  in  effect  in  the  character  of  confes- 
sorial  evidence 

And  thus  it  is,  that — by  one  and  the  saijie 
process*  the  piocess  of  interrogation  (where 
tihe  respondent  who  is  suspected  to  be  a  de- 
linquent is  really  so)  —  in  spite  of,  and  in 
consequence  of,  the  endeavours  used  byjiim 
to  impress  the  persuasiaa  of  his  innocence, — 
silgnce  or  non-re  sponsion,  evasive  responsion, 
false  responsion,  confessonal  rebponsion  (one 
Of  all  of  them,  in  infinitely  diver^ifaable  pro- 
portions,) will  be  extracted  eaoh  of  them 
contributing  to  conviction ,  each  of  them  evi- 
dentiary of  delinquency, —  operating  in  the 
common  character  of  self-dis^ei  ving,  to  wit, 
aelf-inculpative,  or  self-criminative,  evidence. 

In  species  and  denomination,  the  infirmative 
Considerations  applicable  to  self -disserving 
evidence  thus  extracted  by  intei  rogation,  are 
the  same  as  those  applicable  to  evidence  from 
the  same  source  and  of  the  same  tendency, 
When  delivered  without  interrogation. 

But,  in  respect  of  force,  they  are,  in  every 
instance,  decidedly  inferior.    Why  ?  Because, 
Jri  every  instance,  the  informative  considera- 
tion* are  mere  suppositions — suggestions  of 
M*t**  of  things  neither  proved  nor  so  much  as 
bilized,  but  merely  brought  to  view  as 
f  ftt  the  same  time  possible,  not  glaringly 
frfcbte,  and  not  disproved,  in  whatsoever 
egree  diaprobabilissed. 


But,  of  the  process  of  interrogation,  by 
whomsoever  performed  (if  performed  with  an 
impartial  view,  or,  what  comes  to  the  same 
thing,  with  partial  views  on  both  sides,)  it  i» 
the  known  object  and  effect,  by  the  most  effi- 
cient means,  to  clear  up  all  such  uncertainties,* 


c"  Of  the  mode  of  signifying  wt//,  denoted  by 
the  word  interrogation^  the  object  ts  to  obtain, 
at  the  hands  of  the  person  interrogated,  some  to- 
ken, such  as,  in  relation  to  the  particular  object 
on  the  carpet,  shall  serve  to  express  and  make 
known  the  state  of  his  mind.  But  interrogation— 
interrogation  in  moqfl  and  figure — is  not  the  only 
•mode  of  communication,  is  not  the  only  form  of 
discouice,  by  which  an  effect  of  that  description 
is  capable  or  being  accomplished. 

When,  two  other  persons  being  present,  Titms 
hears  (being  at  the  same  time  known  to  hear) 
one  of  them,  in  discourse  with  the  other,  speak  of 
him  (Titius)  as  having  done  such  ar  such  an  act, 
in  relation  to  which  it  concerns  him  in  point  of 
interest  to  bethought  to  have  done  it  or  not  to 
have  done  it, — to  ha\e  engaged,  for  example,  in 
a  plan  of  delinquency,  in  this  or  that  shape,  or 
(delinquency  out  of  the  question)  to  have  made 
a  promise — a  deliberate  promise — intended  to  be 
binding,  to  such  or  such  an  effect; — if  it  be  ma- 
terial to  him  not  to  be  believed  to  have  done  that 
\vhich  he  is  so  stated  to  have  done,  he  feels  him* 
sell  of  course  called  upon  to  contradict  the  asser- 
tion —  called  upon  with  a  force  neither  greater 
nor  less  than  if  an  interrogatory  to  the  same 
effect  had  been  addressed  to  rum 

On  a  former  occasion  (that  of  suggestive  inter- 
rogation,)  we  have  seen  interrogation  involving 
in  it  a  proposition  of  the  assertive  Kind  (Book  II L 
Enaction,  Chapter  III  ;)  here  we  see  an  as- 
sertion standmg.in  the  place,  and  performing  the 
function,  of  an 'interrogatory ;  so  variable  and 
interchangeable  are  the  different  forms  of  Ian- 
guage 

It  is  not,  however,  to  any  such  oblique  and  un- 
certaA  modes  of  signifying  will,  that  the  mouth 
oT  authority —judicial  authority — will  naturally, 
or  even  consistently,  have  recourse.^  Accordingly, 
where,  in  the  character  of  a  security  (a  judicial 
security)  for  correctness  and  completeness  in  a- 
mass  of  evidence,  interrogation  was  brought  to 
view,  no  mention  of  any  such  oblique  mode  of 
interrogation  as  is  here  denoted  by  the  tennqua&i- 
mterrogation,  was  there  made. 

In  a  sort  of  cases  the  description  of  which  in 
general  terms  may  not  be  easy,  but  which  are 
little  exposed  to  misconception  in  any  individual 
instance,  silence  is  to  a  proverbial  degree  re- 
cognised to  be  equivalent  to  consent  or  assent:  to 
consent,  if  the  effect  of  the  quasi-mterrogation 
be  to  call  for  an  expression  of  will;  to  assent,  if 
it  be  to  call  tor  an  expression  of  the  state  of  the 
intellectual  faculty. 

To  produce  on  the  part  of  the  person  in  cues- 
tion  a  call  for  a  declaration  of  the  state  of  the 
will,  or  of  the  understanding,  as  the  case  may  be 
—a  call  no  less  imperious  than  that  which  would 
have  been  produced  by  interrogation,  —  it  id  not 
necessary  that  the  quasi-interrogative  discourses 
should  nave  been  directly  addressed  to  him ;  or 
that,  on  the  part  of  the  quaaMnterropator,  there 
should  have  existed  so  much  as  a  desire  to  obtain 
an  answer,  express  or  virtual,  from  the  person 
thus  indirectly  interrogated.  What  is  material  to 
him,  is  to  be  believed^r  not  to  be  believed,  to 
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§  2.  Difference,  in  point  of  effect,  between 
extra-judicial  and  judicial  interrogation. 

Compared  with  each  other,  self-inculpative 
evidence  extracted  fiom  a  supposed  delin- 
quent by  extra-iudicial  mtenogation,  and 
evidence  of  the  like  denomination  extracted 
bv  judicial  interiogation,  have  their  natural 
points  of  advantage  and  disadvantage,  the 
observation  of  which  is  piegnant  with  in- 
btruction  of  practical  u*e 

1.  To  extra-judicial  interrogation,  consi- 
dered as  an  instiument  tor  the  cxti action  of 
truth  from  unwilling  itps  belong  naturally 
t\vo  di*ad\  antuge*  cnmpaiati\  e  deMciency  in, 
lespect  of  coercive  power,  and  compaiative 
deficiency  in  point  of  intellectual  ^kill. 

Of  the-e  disadvantages,  ho\\cvci,  iH'ithei 
is  constant  in  point  of  existence,  ui  uniform 
In  decree. 

The  interrogator  i^  not  indeed  Inm-elf  the 
judge, —  the  judge  b\  \\hom  the  decision, 
grounded  on  the  evidence  so  exti  acted,  is  to 
be  pronounced.  Hut  on  this  head  ^unle^ 
Avheie,  in  \iitue  c»f  some  paiticulai  connexion, 
the  supposed  delinquent  is,  b)  svmpathv  or 
any  other  cause,  a^ured  ot  concealment  on 
the  part  of  his  mteno^atoi  )  the  difference 
will  not  be  very  cnn-idciahle ,  inasmuch  as 
even  question  will  natural!)  present  it^eltu* 
if  backed  b)  the  autlioiitv  of  the  judge. 

2  In  the  jnoce-a  ot  interrogation,  the  ca- 
sual intenogatoi  will  not  in  geneial  poa^t^s 
experience,  noi  c-o  fai  H&  depend*.  \\\$m  ex- 
perience) skill,  equal  to  v^iat  may  be  iritu- 
rally  expected  on  the  part  ot  the  jud^e  lint, 
in  this  i expect,  tlie  father  01  other  head  ot  a 
consideiablv  numeious  lamilv,  will  not  in  ^e- 
nenil  be  much  behind  even  an  otficuA  judge 
and  w liafeoe vei  -upei  101  it  v  in  piflut  ot  acqifii  ed 
«kill  may  be  expected  to  ha\e  place  on  the 
part  of  the  official  judge,  the  superior  interest 
and  zeal  that  maj  no  li'»-  reasonably  be  looked 
for  on  the  pait  ot  the  domestic  mterrogiitoi 
may  be  considered  as  forming  in  geneiul  no 
inadequate  compensation 

On  the  othei  hand,  in  the  circumstance  of 
surprise  may  be  ^een  a  ciicumstance  horn 
which  the  situation  ot  the  domestic  inteiro- 
gator  will  be  apt  to  derive  a  con^ideitible 
advantage.  From  the  domestic  inquncr  may 
come  a  question,  or  stung  ot  questions,  at  a 
time  when  no  thoroughl) -considered  plan  of 

have  done,  or  to  be  doing,  or  to  be  about  to  do, 
what  by  the  discourses  in  question  it  is  supposed 
and  assumed  that  he  has  done,  is  doing,  or  is 
about  to  do.  Whether,  on  the  part  of  the  author 
of  that  discourse,  there  exists  any  desire  to  be 
informed  in  relation  to  such  his  supposed  con- 
duct, past,  present,  or  future,  may  to  him  be  a 
matter  of  indifference :  the  interest  which  he  has 
in  being  believed  so  to  have  done,  or  not  to  have 
done, — the  call  made  upon  him  accordingly  in 
point  of  interest  to  declare  yes  or  no,  —  IB  not 
varied  by  any  such  ^(Terence. 


mendacious  defence  can  as  yet  bave  been 
adjusted;  whereas  the  interval  between  ar- 
restation  and  judicial  interrogation  will  afford 
for  the  purpose  of  mendacious  invention  (not 
to  speak  of  mendacious  suggestion  in  cage  of 
concert  amongst  co-delinquents)  a  quantity 
of  time  over  and  above  whatsoever  in  the 
same  individual  case  the  delinquent  could 
have  applied  to  the  purpose  of  his  defence 
against  the  casual  inquisitiveness  of  extra* 
judicial  interrogators. 

One  great,  and,  as  it  should  seem  in  gene- 
lal,  deci-ne,  advantage,  attaches  beyond  dis- 
pute to  the  bide  ot  the  judicial  interrogator. 
It  rests  with  him  to  continue  the  process  of 
interrogation  (that  is,  to  keep  the  supposed 
delinquent  in  a  state  of  subjection  to  it)  for 
vvhate\ei  length  of  time  appears  to  him  to 
be  nece^arv  and  sufficient  for  the  purpose— • 
foi  the  extraction  of  whatever  mass  of  evi- 
dence the  proposed  icfrpondent  is  looked  upon 
as  capable  ot  vielding  —  tor  the  extraction  of 
it  in  all  its  plenitude. 

On  this  occasion,  there  are  four  distin- 
guishable objects  with  which  self-disserving 
evidence,  extracted  bv  judicial  vivd  voce  iri- 
tenogation,  \\illioquire  to  be  compared;  the 
evidence  boini;  in  all  four  caces  supposed  to 
ivsue  fiom  the  same  source  (i.  e.  from  the 
Mime  individual,)  and  to  be  of  the  same  ten- 
dencv  ,  —  viz  1  Evidence  delivered  extra- 
jiuhcuilly,  and  without  interrogation,  by  word 
ot  mouth,  "2  Evidence  delivered  extra-judi- 
cmlly,  and  without  interiogation,  in  a  written 
foi  m  ,  tor  instance,  in  the  form  of  a  private 
^memorandum,  or  ot  a  letter,  «ent  or  not  sent* 
ft  Ev  idence  delivered  extra-judicially,  in  con- 
fccquence  ot  mtenogation  by  word  of  mouth; 
4  Evidence  delivered  extra-judicially,  in  con- 
*tjqucnce  of  interrogation  in  a  written  form. 

Expie^ed  in  tfce  vviitten  form,  the  evi- 
dence, taken  in  it-eli,  is  more  apt  to  be  in- 
complete; and  in  buch  a  way  incomplete,  as, 
in  i  expect  of  partiality,  to  be  deceptitious. 
Whv  ?  Because,  on  the  occasion  of  writing, 
the  writer  (the  ssuppoted  delinquent)  has  in 
geneial  moie  time  at  command  for  the  pur- 
pose of  mendacious  invention ;  nor  are  the 
\vorkings  oi  his  invention  in  a  situation  to 
icceive  that  disturbance  which  it  *s  natural 
they  should  receive,  from  the  presence  of  a 
person  at  whose  hand  hostile  suspicion  (or  at 
any  rate  prjing  curiosity)  and  consequent 
interrogation,  whether  eventually  applied  or 
not,  will  naturally  be  apprehended. 

When  delivered  in  the  form  of  a  letter,  the 
person  to  whom  the  statement  is  addressed 
must,  for  a  length  of  time  at  least,  take  it  as 
it  comes.  Delivered  orally,  no  sooner  are  gaps 
discovered  in  the  texture  of  it,  than  comes 
a  question  requiring  them  to  be  filled  up;— 
no  sooner  ambiguity  or  obscurity,  than  th* 
clearing  of  them  up.  Self-regarding  evidence, 
delivered  by  a  delinquent  in  the  written  fotav 
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JjH,  tteefore,  be  more  likely  to  be  decep 
**1*5*  *X*™**  detection,  and  so 
to  produce  the  deception  aimed 
**"•  ^^^  deception  was  an  object 
it  bad  in  view.  But  in  some  caws  it 
ftftt  ttt  such  object;  as  when  the  cast  of  it  is 
simply  confidential,  or  jacti- 


At  the  same  time,  such  as  it  was  delivered 
*•*»  delivered  from  the  mind  of  the  water,  _ 
such,  and  without  alteration,  without  being 
**p«ecl  to  be  mtsreported,  it  is  sure  to  be 
gf^jted  to  the  mind  of  the  j  udge  whereas, 
it  delivered  in  the  oral  form,  it  will  always 
be  liable  to  alteration  —  liable  to  be  nus- 
MpOfted  by  the  deposing  witness,  through 
the  channel  of  whose  lips  (it  being  extra- 
judicially  delivered  in  the  first  instance)  it 
cannot  but  have  passed  „ 

As  to  interrogation  in  the  written  form  (as 
<when  statements  which  have  been  extra-iu- 
dicialiy  delivered  have  eventually  been  made 
use  of  as  evidence,  and  thereupon  ha\e  as- 
sumed that  responsive  form  of  which  inter- 
rogation,  when  submitted  to,  is  naturally  pro- 
ductive;) —it  is  a  possible  case,  but  a  case 
not  by  any  means  likely  to  be  fiequently  ex- 
emplified,  rarely  indeed,  when  compared  with 
the  form  which  discourse  so  readily  assumes 
under  the  process  of  iritei  rogation  when  per- 
formed by  word  of  mouth     Why?  Because, 
out  of  the  presence  of  the  interrogator,  corn- 
pliance  with  the  command  expressed  by  in- 
terrogation is,  if  irksome,  refused  \\ithout 
difficulty  .  evasive  responsion,  if  responwon 
be  resorted  to,  is  more  easy    silence,  being* 
liable  to  be  accounted  for  by  so  m<my  othei 
causes  besides  delinquency,    is  reported   to 
with  less  reserve     A  plan  of  self-exculpati  v  e 
mendacity  is  pursued  with  more  time  for  tfce 
Continuance  of  it,  and  witL  bettei  promise  of 
success  ;  and,  from  amongst  the  tiuths  which, 
to  guard  against  detection,  it  may  be  neces- 
sary to  intermix,  a  selection  is  made  \\ith 
greater  facility  and  safety,  of  those  which  (for 
tear  of  their  being  found  to  opeiate  with  a 
self-disserving,  a  self-mculpative  tendency) 
require,  and  may  (it  is  supposed)  beai,  to  be 
omitted. 

Of  discourse  orally  delivered  it  is  moreover 
the  nature,  when  the  apprehended  tendency 
Of  it  is  (as  here)  self-criminative,  to  bring 
*ttb  it  another  species  of  criminative  cir- 
cumstantial evidence  (which  will  be  brought 
Wore  particularly  to  view  in  another  chapter,) 

!L^,r'  iw  illdieated  by  deportment,  more 
flfrtticutarly  passive  deportment;  and  from 
*a  Accompaniment  thus  treacherous  it  is  a 
Ot^rftcteristic  property  of  written  discourse 
to  fee  altogether  free. 

e,  howsoever  (being  orally  deli- 
evidentiary  self-criminative  dig- 
hfc*e  been  accompanied  with  any 
in  toe  state  in  which  on  the 
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extra-judicial  occasion  it  was  delivered  to  the 
percipient  witness  (interrogating  or  not  in- 
terrogating.)  by  whom,  in  the  character  of  a 
deposing  witness,  it  is  reported  to  the  judge  * 
—  yet,  when  thus  reported  to  the  judge,  it 
comes  accompanied,  not  by  the  symptoms 
themselves,  but  only  by  the  report  so  made 
of  fliem  to  which  report  it  may  happen  to 
be  in  any  degree  incorrect  or  incomplete,  or 
both 

Of  the  comparative  view  thus  taken,  what 
is  the  practical  lesult?  Not  preference,  fol- 
lowed by  adoption  $nd  rejection,  but  con. 
junction  Each  mode  antf  form  i&  maikecl 
by  its  peculiar  advantages,  counteracted  by 
its  peculiar  disadvantages  both,  therefoie, 
should  be  called  in  to  the  asbibtance  of  jus- 
tice 

Expressed  originally,  \vhcthei  in  writing 
or  in  convocation,  the  piobabihty  is,  that 
the  evidence  iff  question  (especially  being,  as 
it  is,  self-regarding,  and  subject  to  the  risk 
of  being  found  self-cnminative)  will  abound 
with  gaps,  with  dark  passage*,  with  bioken 
hints  All  these  impci factions,  the  judge, 
and  he  alone,  is  competent  to  do  what  ran  be 
done  touaids  remedying  In  his  hands  alone 
is  reposed  adequate  power,  and  whatsoever 
time,  in  his  view  of  it,  the  occasion  needs 

Self-moulpative  discourse,  when  it  is  ut- 
teied  e\tia-iudicially  (designedly  or  uncle- 
bignedly,  with  01  without  a  view  to  its  being 
emplo\ed  as  evidence,)  can  never  be  an  adc- 
quate^ucccdaneuin  to  judicial  confession,  the 
plenitude  of  \\hicfc  is  secured  by  judicial  ex- 
armnatitn  In  the  foi  mei  ( ase  it  is  not  itself 
the  proper  evidence  ,  it  is  no  moie  than  indi- 
cative <jf  the  bource  fiom  whence  conclusive 
evidence  ma^by  the  piopci  process  be  ob- 
tained, and  of  a  sample  of  what  ma)  be  ex- 
pected from  that  souice  It  is  not  the  best  — 
the  most  satisfactory,  evidence  that  the  case 
furnishes,  it  shows  where  better,  where  fetill 
more  satisfactoiy  evidence,  is  to  be  had  and 
it  ma>  require  completion  and  explanation 
(not  to  speak  of  opposition  and  confutation,) 
not  only  for  the  benefit  of  the  party  by  whom 
it  is  produced,  but  even  for  the  benefit  of  the 
party  whose  confe&bion  it  is,  and  against  whom 

is  produced 

But  although  it  be  thus  indicative  of  a  lot 
of  evidence  more  satisfactoiy  than  itself,  the 
use  of  the  mfeiior  i*,  not  always  superseded 
by  the  superior  evidence. 

1  A  case  that  happens  not  unfrequently, 
»s  this  — after  a  true  confession  more  or  less 
full,  dehveied  extra-judicially,  —  when  the 
confessionalist  comes  to  be  examined  in  a  ju- 
Jicial  mode,  he  repents,  and,  instead  of  con- 
firming  the  truths  he  has  disclosed,  betakes 
himself  to  falsehood.  When  the  extra-j  udi- 
:ial  confession  was  suffered  to  escape  from  hia 
jps,  the  debt  thus  paid  to  truth  had  the  con- 
fusion  of  mind  e  had  been  thrown  into  for 
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its  cause  :  his  presence  of  mind  regained,  he 
endeavours  to  avail  himself  of  it,  and  attempts 
to  take  back  the  lights  that  had  transpired 
from  him  when  off  his  guard.  As  one  n 
is  confronted  with  another,  the  interests 
truth  and  justice  require  that,  in  such  a  state 
of  things,  a  man  should  be  confionted  with 
himself.  The  extra-judicial  confession  maf  be 
consistent  with  facts  established  from  other 
sources :  the  judicial  retractation  mav  be  alike 
inconsistent  vtith  the  extra-judicial  confession 
and  with  these  established  tacts.  The  extra- 
judicial  confession  may  obtain  credence,  the 
judicial  retractation  ma/  with  reason  be  di$- 
bcheved.  •  * 

2.  Even  when  the  two  lots  of  information 
accord — when  the  extra-judicial  confession, 
instead  ot  being  contradicted  bv   a  judicial 
retractation,  is  confirmed  bv  a  judicial  contu- 
sion— the  extra-judicial  conte^ion  nuv  be  not 
altogether  without  Us  u*e.     l^ie  tiist  contes- 
§ion  giving  confirmation  to  the  Vcond,  a*  well 
as  receiving  continuation  fiom  it,   IIMJ  serve 
to  render  more  complete  the  satisfaction  ot 
the  judge 

3.  Where  the  ]udicial  confession  accords 
with  the  cxtia-judicinl,   the  ulilitj  ot  it  \vill 
be  still  more  apparent,  in  the  ea-e  where  both 
ot   them   happen   t<>   ^tand   <  untiadictid   bv 
other  evidence       llo\v   **lmuld  this  happen  J 
(it  may  he  "aid  )    The  defendant  ha-  himself 
acknowledged    the   otfenee  —  acknouledired 
it  once  and  ainun     what  hope  can  remain  to 
him  to  oveithrow  the  elFe<  t  of  thi>  tumble 
acknowledgment  bj  intetio1  evidence  ^  ol  the 
two  acknowledgments,    by  evideiiiVfth.it   is 
not  a  match  tor  either-' — To  him,   to  the 
game  man,  not.     Hut  a  case  thai  IIMV  happen, 
and  doe*  happen  not  unfiequentlv,  n —  the 
evidence1  that  a  man   trives  a^flm^t   him^Ht 
applies  with  equal  peitmencv  to  the  case  ot 
another  man  ;   sa\,  as  in  a  cinninal  ca^e,  an 

as  he  cannot  but  acquiesce,  in  the  consequen- 
ces of  his  confession  thus  lepeiited  and  eon- 
firmed.  But  the  eceond  accomplice,  having 
his  separate  plans  ot  defence,  having  hopes 
where  his  contedeiate  has  none,  denies  the 
truth  of  the  confession,  and  seeks  to  combat 
it  by  other  evidence. 

4,    Lastly:   Another  ca*e   that  may  hap-* 

*  \Vhat  one  man  bays  ot  another  in  his  ab- 
sence is  not  evidence  against  that  other,  whether 
he  be  his  accomplice  or  not.  But  if  a  ciinunal 
makes  a  confession,  and  implicates  another  party 
as  an  accomplice,  who  is  present  at  the  time,  then 
the  confession  is  evidence  against  the  accomplice; 
because  he  has  an  opportunity  of  denying  the 
truth  of  the  statement  as  far  as  he  is  concerned, 
or  of  explaining  it.  However,  in  case*  of  con- 
spiracy, any  act  done  or  statement  made  by  one 
of  the  conspirators,  in  pursuance  of  their  common 
object,  is  evidence  against  all  the  conspirators, 
whether  present  or  not.  2  RUSH.  570.  1.  Phil. 
BviA  7&  I  Eut  P,C.  c.  2,  §  37-  2  Stark.  40U 
R.  v.  Stone,  6  T.  R.  »7.  24  Vowell's  St.  Tr. 
437,  451.—  Ed. 


pen,  and  which  will  on  another  occasion f  be 
brought  to  view  is, —  after  furnishing  the 
extra-judicial  evidence,  and  before  there  has 
been  time  or  opportunity  for  following  up  the 
indication  by  judicial,  examination,  the  con* 
fessionalist  dies,  or  ceases  to  be  forthcoming. 
By  his  death,  the  possibility  of  inflicting  pu- 
nishment (punishment  rightly  seated)  ends ; 
and  therefore,  so  far  as  punishment  is  con- 
cerned, there  the  cause  ends ;  and  therefore 
the  demand  for  other  evidence,  for  judicially- 
extracted  oral  evidence,  along  with  it.  As  to 
punishment,  yes;  and  therefore  as  to  causes 
in  which  punishment,  and  nothing  but  punish- 
ment, is  or  outfht  to  be  demanded. f   But  as 
to  satisfaction,  the  demand  for  decision  may 
remain,  and  therefore  (for  the  purpose  of  a 
decision  on  that  ground)  the  demand  for  evi- 
dence   While  the  confessionalist  was  alive,  his 
L-xtra-iudicial  confession  was,  in  comparison 
\vith  hi-  judicial  deposition  (if  subequently 
taken, )  but  an  inferior  kind  of  evidence.  The 
souice,  howevei,  ot  the   superior   evidence 
being  dried  up  by  death,  the  inferior,  the  ex- 
tia-iudicialh  conte^onal  evidence,  takes  its 
place, — a  species  ot  evidence  which,  howso- 
ever infeiior  to  the  confe&sorml  part  of  the 
judicial  evidence  fioin  the  same  source,  is, 
as  fai  as  it  tfoeb,  Miponor  (as  we  have  seen) 
to  ever\  othei  species  of  evidence. 

Thus  lai  as  to  penal  case^.  In  cases  not 
penal,  the  necessity  of  employing  it  is  still 
more  evident. 

The   necessity  of  tirnsurinnr  up  and  em- 

plovniK  this  Aperies  ot  c \tia-judicial evidence 

j  ^  ill  he  equally  ev  idcnt,  where  the  completion 

|  ot  the  confession,  In  the  indicial  examination 

|  ot  the  conte-- lonah^t,  has  been  rendered  im- 

i  piacticahle  toi  a  peiiod,  (Interminable  or  in- 

ckfcM mumble,  but  not  known  to  be  perpetual, 

-nch  as  ubsconsion^ir  expatriation. 

So  much  for  thuimpoitance  of  interrogation, 
a-  applied  to  the  cxtiaction  of  &elf-disserving 
evicleneo  hoiu  the  suspected  delinquent. 

No  supposition  surely  can  be  more  unna- 
tural than  this,  —  viz.  that,  if  dibcovery  of 
tiuth,  and  consequent  rendering  of  justice, 
had  been  the  object,  the  use  of  an  operation 
so  neces-ary  to  the  discovery,  so  obviously 
and  indispensably  subservient  to  the  pur- 
po^es  of  justice,  would  ever  have  been  re- 
jected. But,  undei  the  technical  system,  the 
'intercuts  and  ends  of  judicature  being,  from 
first  to  last,  opposite  and  hostile  to  the  inte- 
rests and  ends  ot  justice, — whatever  exertion 
and  ingenuity  lias  been  bestowed,  is  applied, 
not  to  the  discovery  of  truth,  but  to  the  find- 
ing of  pretences  for  not  discovering  it :  not 
to  the  administering  of  justice,  but  to  the 
finding  of  occasions  and  pretences  for  admi- 
nistering injustice  in  its  stead. 


*•     «l*     A  uai  to  LU  "<*/>  •ll  *»t*a 

dividual  specially  injured. 
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Governed,  it  not  by  sinister  reason,  by 
frlfod  caprice  under  the  mask  of  tenderness, 
English  lawyers,  admitting  self-disserving 
evidence  when  supposed  to  have  been  extra- 
judiciatiy  delivered  or  extracted,  forbid  it  to 
we  judicially  extracted  or  received  —  extracted 
fey  the  judge  by  whom  the  decision  is  to  be 
formed.  Receiving  it  in  ari  incomplete  state, 
tbey  will  not  suffer  it  to  be  completed  Re- 
ceiving it  in  the  state  of  hearsay  evidence, 
they  refuse  to  receive  it  in  the  state  of  im- 
itaediate  unalteied  evidence  Receiving  it  in 
a  Variety  of  bad  shapes,  they  refuse  to  receive 
it  in  what,  by  their  own  uiufoim  acknowledg- 
ment! is  the  best  * 

Tenderness!  —  to  whom?  To  the  inno- 
cent individual,  maliciously  or  erroneously 
accused  ?  No  what  it  does  for  him  is,  wheie 
misrepresentations  have  taken  place  tending 
to  his  unjust  conviction,  to  refuse  him  an 
opportunity  of  clearing  them  up 

To  the  guilty  ?  No,  not  ev  en  to  the  guilty, 
considered  in  the  atfiricgate  By  the  promise 
it  gives  of  escape,  it  augments  the  number 
the  number  being  so  great,  thence  comes*  the 
pretended  necessity,  the  factitious  demand, 
for  excessive  punishment  —  the  deficiencies 
in  certainty  must  be  made  up  in  magnitude 
Death  is  the  English  indge's  universal  re- 
medy higher  he  cannot  screw  up  the  exei- 
tions  of  blind  barbarity  To  tins  point  the 
labour  of  every  session  add*  at  this  a  ^top  is 
made,  because  there  is  nothing  beyond  it 

It  is  the  part  of  the  same  man,  the  same 
natural  and  implacable  enemy  of  justice  —  on 
the  one  hand,  to  keep  watch  and  waid  in  fa- 
vour of  the  murderer,  charging  him  not  to  lee 
drop  any  the  least  hint  from  which  justice 
may  receive  assistance,  not  to  <uy  anything 
by  which  his  guilt  may  he  bi  ought  to  hg]it  , 
and,  on  the  other  hand,^to  be  no  le^s  active 
in  his  exertions  to  extend  the  demesnes  of 
death.  To  the  protit  of  cold  baibantj,  he 
add?  the  praise  of  tenderness  The  manly 
dictates  of  public  utility  are  sacuficed  to  the 
cant  of  hypocritical  or  childish  sentimental- 
ism*  The  excess  of  the  punishment  becomes 
a  sufficient  warrant  for  not  executing  it.  Ex- 
tending the  demesnes  of  death,  he  thus  ex- 
tends the  mass  of  his  own  despotism  of  that 
preposterous  state  of  things  by  which,  every 
year,  the  lives  of  men,  by  dozens  and  by 
scores,  we  laid  at  the  feet  of  every  English 
judge  f 

.  CHAPTER  VIII. 

p*  COKFUSJON  OF  MIND,  CONSIPFRTD  AS  AF- 
TO&DING  EVIDENCE  OF  DELINQUENCY 

modification  of  subsequential  cir- 
evidence  is  confusion  of  mind  ,  — 


eoofuaion,  as  expressed  and  betrayed  whether 

*  See  Book  IX.  Exclusion. 
f  See  Vol.  VI.  p.  382,  note  14. 


by  countenance,  by  discourse,  by  conduct*  or 
by  all  three.  This  may  also  be  considered  aa 
a  sort  of  sub-modification  of  circumstantial 
evidence,  a  modification  of  confessorial  evi- 
dence with  this  difference  only  — Confe&so- 
rial  evidence  is  personal  evidence;  confusion 
of  mind  is  real  evidence  —  The  presumed 
stafe  of  mind,  the  state  of  mind  evidenced  by 
the  external  indications,  is  psychological  real 
evidence,  the  indications  themselves,  physi- 
cal real  pvidence 

Hesitation  alone  —  hesitation  without  con- 
fusion—  would  be  misinterpreted  if  it  were 
looked  upon  as  an 'indication  of  falsehood; 
much  mnre  if  of  wilful  falsehood  Hesitation 
has  for  its  cause — its  most  natural  and  fre- 
quent cause  —  anxiety  to  shape  the  narrative 
by  the  exact  line  of  truth,  accompanied  with 
a  difficult  a  man  experiences  in  his  endea- 
vours to  accomplish  it  Correct  memory,  and 
adequate  e\piession,  are  both  necessary  to 
this  end  hj  the  consciousness,  or  even  mere 
apprehension,  ot  failuie  in  eithei  article,  hesi- 
tation may  he  pioduced 

The  most  caieless  and  least  scrupulous  of 
witnesses  are  ficqueittly  among  the  most 
fluent 

Suspicion,  indeed,  is  not  altogether  with- 
out ground,  when,  to  hesitation,  confusion  is 
added  Confusion  is  the  result  of  conscious- 
ness of  manifested  inconsistency ,  of  inconsis- 
tency with  itself  01  with  indubitable  truths, 
—  a  repugnancy  which  is  among  the  surest 
indications  and  proofs*  of  falsehood  but,  of 
any  such  inconsistency,  a  man  who  means  no- 
thing but  the  ti  uLn  is  not  in  much  danger  of  la- 
bouring under  any  serious  apprehension  The 
truth,  arid  nothing  but  the  tiuth,  is  what,  by 
the  supposition,  he  means  to  hold  up  to  view, 
Tftith  cannot  be  inconsistent  with  itself,  two 
truths,  parts  ot  one  and  the  same  complex 
ti  uth,  cannot  be  inconsistent  with  each  othei 
Tiuth,  in  all  its  paits,  is  the  one  thing,  and 
the  only  thing,  his  memoiy  is  in  search  of. 
In  legard  to  some  paits,  at  any  rate,  he  is 
singularly  unfortunate  if  he  cannot  make  sure 
to  himself  of  possessing  it  these  pai  ts  he  will 
at  any  late  adhere  to  Others,  of  which  his 
hold  is  not  so  strong,  he  will  adhere  to  no 
otherwise  than  upon  the  supposition  of  their 
cbemg  compatible  and  consistent  with  those 
fundamental  stionger  ones.  Should  any  in- 
consistency display  itself,  he  will  abandon 
these  weaker  points,  without  difficulty  and 
without  confusion,  that  is,  without  shame  or 
othei  fear  having  nothing  to  suffer  from  the 
temporary  mistake — no  point  of  his  own  to 
lose  by  it. 

Confusion  affords  a  presumption,  more  or 
less  string,  of  the  fact  contested  by  the  party , 
but  not  absolutely  a  conclusive  one.  It  proves 
alarm ;  and,  m  the  case  in  question,  the  most 
natural  cause  of  alarm  is  the  apprehension  of 
seeing  the  contested  fact  taken  fop  true.  But 
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this,  though  in  the  sort  of  case  in  question  the 
most  frequent  and  natural  cause  of  the  alarm, 
is  by  no  means  the  only  one. 

1.  It  may  tje,  that,  —  although  the  fact  in 
question,  the  fact  contested  by  the  party,  \va> 
not  true,  —  yet  some  other  fact,  the  declara- 
tion of  which  would  in  some  other  way  be  pre- 
judicial to  him,  vva*  true*  and  that  the  t^arm 
was  produced  by  the  apprehension  of  seeing 
this  other  fact  brought  to  light  * 

2.  It  may  be,  that,  in  i  expect  of  the  fiict  in 
question  (the  offence  in  question, )  appear- 
ances are  against  him,   notwithstanding  his 
perfect  innocence,  and* the  consciousness  ot 
this  circumstance*  may  be  the  Cii-jae  of  fiis 
confusion. 


CHAPTER  IX. 

OF  FEAR,  IN  SO  I  \R  AS  INDN'A  TTD  BY  P  \^S1\  F 
DEPORTMTNT,  roNsiDKRl^  AS  \tr<>Kl>lMi 
FVJULNCk  OF  DLF  IMJULNTY. 

A  (  LASS  of  ra*es  has  already  been  brought  to 
view,!  in  which  the  principal  tact  in  ques- 
tion (viz.  dchnqutnry  in  this  or  that  shape) 
cannot  be  prohabili/cd  by  the  uvidiMiliiir}  lact 
deposed  to  before  the  judgo,  \\ithout  the  in- 
tci  volition  ot  Mmie  other  tart  01  t«irt«s  ron^ti- 
tutmg,  together  with  the  punripal  tact  and 
the  evidentiary  fart,  an  i»vid<.»nti.il  chain  ot  a 
peculiar  natuie.  The  ra^e  \\heio  fcai,  how- 
soever supposed  to  be  manitt  strd,  i^the  tact 
considered  as  evidentiary  ot  delinquency,  be- 
longs to  this  class. 

In  a  chain  of  this  sort,  tHe  number  of  hnk« 
will  be  different,  accoiding  as  it  is  to  the  pei- 
ceptions  ot  the  judi?e  himself,  01  to  those  ot 
some  other  person  bj  whom,  in  the  rimicirter 
of  a  deposing  witness,  it  i^  lofiuited  to»the 
judge,  that  the  tact  here  consult1! u<l  in  the 
character  of  an  evidential y  tact  (\i/.  f<ui} 
presents  itself. 

Fir^t,  suppose  the  judge  him-eltthe  puison 
to  vvho*e  senses  the  tear  {i.  c.  the  appeal  ance 

*  JBohngbroke,  after  his  partial  pardon  anil  re- 
turn to  England,  being  siuspected  of  harbouring 
a  person  accused  of  a  state  crime,  his  house,  and 
even  his  bed-chamber,  as  he  was  Ijingm  his  lied, 
were  searched  by  the  ministers  of  justice.  Trai- 
torous bedfellow  with  him  he  had  none :  a  befl- 
fellow,  however,  he  had — a  female,  uhose  repu- 
tation would  have  been  ruined  by  the  disclosure. 
Confusion,  more  or  less,  he  could  not  but  have 
betrayed.  Had  the  search  ended  there,  this  con- 
fusion would  naturally  and  properly  have  been 
regarded  as  circumstantial  evidence  of  the  crime 
he  was  suspected  of.  His  presence  of  mind  saved 
him  from  that  mischance.  Uncovering  enough 
of  her  person  to  indicate  the  sex,  without  betray- 
ing the  individual,  he  preserved  himself  as  well 
from  the  imputation  of  the  crime  of  which  he 
was  not  guilty,  as  from  the  collateral  misfortune 
which  that  imputation  was  so  near  bringing  on 
his  head. 

+  Chapter  I. 
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of  fear)  manifests  itself.  The  links  of  thft 
evidentiary  chain  will  then  bucceed  one  an* 
other  in  the  manner  following,  viz. : 

1 .  Link  the  first  (group  of  evidentiary  facts 
immediately  piesented  to  the  senses  of  the 
judge,) — svmptoms  of  fear.     These,  being 
objects  of  sense,  mubt  all  of  them  be  such  as 
come  under  the  description  of  p  Ay  SUM/ facts.  J 

2.  Link  the  second,  — the  emotion  of  fear : 
a  psychological  supposed  fact,  inferred  and 
supposed  to  be  piobabilized  by  these  physical 
appearances  ;  —  fear,  having  for  its  supposed 
cuii'-e  the  expectation  of  the  evil  consequences 
(legal  punishment  included)   considered  as 
attached  to  the  otfence  in  question,  by  means 
ot  the  ensuing  links. 

3  Link  the  thud,  —  self-inculpative  recol- 
lection .  the  memory  of  the  supposed  delin- 
quent presenting  to  him  the  wrongful  act  as 
having  been  committed  bv  hirn ;  viz.  the  phy- 
M<M!  act,  positive  01  negative,  accompanied 
with  its  criminative  circumstances. 

4.  Link  the  tourth,  —  the  criminal  act  it- 
self, as  above. 

In  an  evidentiary  chain  of  this  sort,  it  has 

J  The  physical  symptoms  with  which  the  emo- 
tion of  fear 'has  been  knoun  to  be  accompanied, 
and  of  iihich  U  may  be  considered  as  productive, 
may  be  thus  enumerated  Uut  amongst  them  are 
some  which  seem  indicative  of  a  degree  of  emo- 
tion so  hiijjh  as  to  be  seldom,  if  ever,  produced 
by  the  fear  of  an  evil  so  distant,  and  so  far  from 
being  cert  nn,  as  the  evil  of  a  punishment  which 
tor  its  infliction  depends  on  the  hand  of  law. 

In  sonic  of  these  instances,  the  individual  is 
purely  passive;  no  voluntary  action,  no  exertion 
of  the  will  heing  necessary,  nor,  in  some  of  the 
*mstances,  so  much  as  competent,  to  the  produc- 
tion of  the  ph)  sical  symptom. 

1.  Blushing.      1.  Sweating.  l.  Weeping. 

2.  Paleness.        2.  Involuntary       2.  Sighmjj. 
3.* Trembling.          evacuations.     3.  Dibtortions 
4.  Fainting.  *  of  the  coun- 
tenance. 

4.  Sobbing, 

1.  Starting.          1.  Exclamation. 

2.  Pacing.  2.  Hesitation. 

3.  Stammering. 

4.  Faultenng  of  the  voice. 
In  some  of  th<?  above  instances  the  physical 

symptom  is  altogether  independent  of  the  will,  it 
being  altogether  out  of  the  power  of  the  will  to 
give  birth  to  it.  In  other  instances,  though  the 
production  of  it  is  not  altogether  out  of  the  power 
of  the  will  (and  is  accordingly  effected  Without 
the  existence  of  the  emotion,  in  theatrical  imita- 
tions,] it  either  takes  place  without  the  action  of 
the  will,  or  becomes  the  cause  of  the  action  of  the 
will  before  it  becomes  the  effect  of  it. 

Of  these  symptoms,  several  will  be  seen  to  be 
common  to  the  three  emotions  of  fear,  grief,  and 
anger:  some  of  them  to  result  more  naturally 
from  either  of  those  other  emotions  than  from 
fear. 

Physical  phenomena  of  this  kind,  in  so  far  as 
they  point  whether  to  fear  or  any  other  emotion 
as  their  psychological  cause,  may  be  distinguished 
by  the  common  appellation  of  patMogical  cvu 
dence. 
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mentioned  *»  the  principal  use 

t  and  rotoon  for,  the  operation  of  distin- 
guishing Uak  from  link,  that  to  each  link  be* 
tott£9,$4i#tmct  set  of  infirmative  considera- 
tion^ capable  of  operating  in  diminution  of 
it*  probative  force*  The  truth  of  that  ob- 
•emttoa  will  be  found  exemplified  m  the 
present  instant* 

totbia  ease,  the  chain  of  inference  by  which 
ffettfte  fouf  distinguishable  links  are  connected 
J&Uttlft  thus :  _  1  From  the  phy  meal  appear- 
ttflfMa,  regarded  as  symptoms  of  fear,  the  ex- 
ifttepoe  of  that  emotion  is  inferred,  2  From 
the  supposed  existence  of  that  emotion,  the 
existence  of  the  criminative  recollection  above 
mentioned;  3  From  the  existence  (viz  the 
present  existence)  of  that  recollection,  the 
existence  (viz.  the  past  existence)  of  the  cri- 
minative fact  itself 

In  relation  to  the  second  of  the  above  three 
inferences*  what  must  be  observed  is,  that, 
for  the  purpose  of  fonrfing  the  inference,  the 
nature  of  the  occasion  is  an  object  that  must 
indispensably  be  called  in  ;  since,  but  for  this 
even  supposing  fear  to  be  the  emotion  suf- 
ficiently established  by  the  symptoms,  this 
emotion  might  have  had  any  other  cause  than 
the  particular  cause  thus  ascribed  to  it 

But  for  the  occasion,  the  probative  force 
of  this  circumstance  would  scarce  amount  to 
anything .  add  the  occasion,  and  of  itself  it 
cannot  but  be  very  considerable  Inhrmative 
considerations  there  are,  as  will  be  seen,  to 
the  disprobabilizing  force  of  which  it  stands 
exposed;  but  of  these — of  all  these  taken 
together,  the  disprobablizing  force  (it  will 
be  seen)  will  not  in  general  be  vciy  consi-1 
derable. 

The  occasion  here  in  question  is  the  cn- 
cumstance  of  the  supposed  delinquent's  being 
taxed  with,  or  being  supposed  by  himself  to 
be  suspected  of,  the  particular  act  of  delin- 
quency in  question,  the  existence  of  \\lnch 
occasion  is  always  part  of  the  case 

Tba  second  link  is  constituted,  therefore, 
properly  speaking,  not  of  the  fear  alone,  but 
of  tte  fear  combined  with  the  occasion ,  since 
it  is  by  the  occasion  that  the  existence  and 
operation  of  those  other  possible  causes,  which 
will  be  brought  to  view  in  the  character  of 
jnjmnatwe  possibilities,  will  be  rendered  im- 
probable. 

It  is  with  this  psychological  sort  of  chain,  as 
ifritji  a  physical  one  the  chain  is  the  weaker, 
tltr greater  the  number  of  links  which  enter 
into  the  composition  of  it.  Why  *  Because 
link  brings  with  it  its  particular  infir- 
ra  possibilities, 

rence  forming  the  joint  or  connexion 
link  the  first,  viz  physical  supposed 
of  fear — and  link  the  second,  viz, 
Of  fear  itself. 

possibilities  applying  to  this 
joint:— 


1,  The  cause  of  the  appearances  different: 
a  purelypAjpitcaf&ct,  viz.  bodily  indisposition. 

2  The  cause  of  the  appearances  different  r 
a  psychological  fact,  indeed,  and  that  an  emo- 
tion, but  a  different  emotion,  such  as  grief  or 
anger  *  grief  or  anger  produced,  for  example, 
by  the  consideration  of  the  wound  inflicted 
on  reputation,  notwithstanding  innocence* 

II  Inference  forming  the  connexion  be- 
tween link  the  second,  viz.  the  existence  of 
the  emotion  of  fear — and  link  the  third,  viz. 
the  existence  of  a  criminative  recollection, 
having  for  its  subject  the  particular  offence 
of  which  the  supposed  delinquent  understands 
himself  to  be  accused  or  suspected. 

infirmative  pobsibihties  applying  to  this 
inference  — 

1  Recollection  criminative  indeed,  but  not 
in  the  \\ay  in  question     recollection  of  an 
offence  committed,  but  an  offence  different 
fiom  that  of  which  the  supposed  delinquent 
stands  accused  &r  suspected 

2  Recollection  of  an  offence  committed, 
not  by  the  individual  himself,  but  by  some 
other  individual  connected  with  him  by  some 
tie  of  sympathy,  and  in  whobe  instance  the 
inquiry,  it  is  apprehended,  maybe  productive 
of  conviction  or  suspicion 

3  Recollection  of  a  fact  by  means  of  which, 
\\ithout  any  delinquency  on  his  part,  vexation 
has  been,  or  appeals  likely  to  be,  produced, 
m  this  or  that  shape,  to  himself, 

4  — or  to  another  person,  or  even  a  dass 
of  persons,  moie  or  less  extensive,  connected 
Mith  linn  by  some  tie  of  sjmpathy  * 

5  Appiehensioh  of  punishment,  notwith- 
standing innocence.    Of  this  infirmative  pro- 
bability the  dispiobative  force  will  depend, 
it  is  evident,  in  a  consumable  degree,  upon 
tbe^gcneral  complexion  and  chaiactei  of  the 
sjstem  of  proceduie  under  which  the  inquiry 
is  made 

6  Contemplation,  prospect,  of  the  vexation 
attached  to  prosecution,  notwithstanding  in- 
nocence anothercn  cumstance  the  infirmative 
force  of  \\hich  will  be  seen  to  depend,  more 
or  less,  on  the  system  of  proceduie 

III  Inference  forming  the  connexion  be* 
tween  link  the  third,  viz.  supposed  recollec- 
tion of  the  criminative  fact  in  question  as 
committed  by  him  —  and  link  the  fourth,  viz, 
the  actual  commission  of  the  act  so  supposed 
to  be  recollected 

Infirmative  possibility   — 

Falsity  of  the  supposed  self-criminative  re- 
collection. 

The  error  here  supposed  will  present  itself 
as  being  of  a  nature  not  very  apt  to  be  rea- 
lized. It  is  capable,  however,  of  taking  place, 

*  "  Infandum,  Regma,  jubes  renovftre  dolorem,*1 

tineas  was  not  upon  his  trial:  but  the  emotion 
here  was  not  fear,  but  grief. 

" Quls  talia  fando 

"  Temperet  &  lacryxnfe?" 
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not  only  in  case  of  mental  derangement,  but 
in  the  case  of  habitual  delinquency ;  especi- 
ally if  the  time  of  the  supposed  offence  be 
very  remote. 

Apprehended  and  examined,  though  for  a 
theft  in  which  he  had  no  part,  an  habitual 
thief  will  naturally  enough  exhibit  symptoms 
of  fear ;  and,  confounding  one  of  hih  exploits 
with  another,  may  suppose  himself  to  recol- 
lect a  theft  in  which  in  truWi  he  boie  no  part. 

Such  are  the  conceivable  facts  which,  in  the 
character  of  infirmatne  probabilities,  apply 
to  the  criminative  foice  of  fear,  when  the 
symptoms  of  it  apply  themselves  without  the 
intervention  of  ai\y  other  medium  to  tlrt.» 
senses  of  the  person  by  whom,  in  the  cha- 
racter of  judite,  the  conclusion  is-  to  be  formed 
— the  decision  gioundcd  on  them  formed  and 
pronounced. 

If,  instead  of  the  phenomena  themselves 
being  presented  to  his  M'li^e*,  \\hat  i->  pre- 
sented to  him  i*  but  a  repoit  mfcde  concerning 
them  b\  some  other  person,  by  \\lmm  they 
are  stated  as  having  been  presented  to  hig 
senses, —  the  probative  toice  of  them  stands, 
in  that  case,  Mibject  to  the  iiifninative  ope- 
ration which  attaches  upon  supposed  uttmt- 
tjinal  evidence,  a^  complied  with  the  oiitrin.il 
evidence  itself,  tin  inliimative  cncumst.ince 
of  the  same  naruie  as  that  bv  \\hich  (accoid- 
ing  to  a  distinction  aluadj  noticed)  supposed 
real  evidence  J</X'/YM/,  is  distinguished  tiom 
the  leal  evidence  iNclt  ,  and  ot  which  a  more 
detailed  view  will  be  given  in  the  next  suc- 
reeding  Hook  * 

To  the  additional  joint  a4ded  to  the  evi- 
dential} chain  bv  the  pie-ence  ot  thft  hfth 
link,  the  following  circumstance  piesent 
them^eKe^  a«*  applvmu;  in  the  chaiaeter  of  in- 
hrniritivL1  possibilities  —  *  0 

1.  Possible  unti  u^tvvoi  thino^s  (whether  in 
respect  of  moialoi  intellectual  qualification*^ 
on  the  part  of  the  icpoitini?  witness  ;  viz.  the 
supposed  preeipient  \\itnesh,  ^peaking  in  the 
ehaiacter  ot  a  deposing  witness 

2.  Impropriety  ot  the  shape  in  v\hich  his 
testimony  was  received  or  extiacted. 

If  to  the  deciding  judge  thi»  testimony  be 
presented  not  in  the  oiul  but  read) -written 
form, — 3.  Inaptitude,  whether  in  respect  of 
moral  or  intellectual  qualifications,  on  the 
part  of  the  receiving  or  extracting  judge. 


CHAPTER  X. 

OF  CLANDESTINITY,  CONSIDLUFD  AS  AFFORD- 
ING EVIDENCE  OF  DELINQUENCY. 

UNDER  this  class  of  criminative  circumstan- 
tyri  evidence,  may  be  noted  the  following  dis- 
tinctions, viz. :  — 

I.  Clandestinity,  by  concealment  of  the 
forbidden  act  or  principal  fact  itself:  for  ex- 
ample,  by  doing  in  the  dark  what,  but  for  the 


criminal  design  in  question,  would  nat&ralty 
have  been  done  in  the  day ;  or  choosing  * 
spot  which  is  supposed  to  be  out  of  the  view 
ot  everybody,  for  doing  that  which,  but  for 
the  criminal  design,  would  naturally  have  been 
done  in  a  place  open  to  observation. 

2.  Clandestinity  by  concealment  of  the  per- 
son  of  the  supposed  delinquent  while  occupied 
in  the  act  •  as  in  the  case  of  disguise. 

3.  Clandestinity  by  concealment  of  the  part 
taken  by  the  supposed  delinquent  in  the  com* 
mission  of  the  act — in  the  production  of  the 
mischievous  result:  concealment,  for  exam- 
ple, of  the  purpose  for  which  the  act,  viz.  the 
physical  act,  is  performed  ;  as,  in  the  case  of 

'rnuider  bv  poison,  the  several  acts  by  which 
the  poibon  is  prepared,  or  put  into  the  hands 
ot,  or  recommended  to  be  taken  by,  the  per- 
bon  intended  to  be  poisoned. 

4  Clandestinity,  by  eloiynment  or  deception 
of  witnesses  to  the  act :  exertions  employed 
foi  removing  this  or  that  peison  from  the 
scene  ot  the  intended  unlawtul  action  ;  under 
the  supposed  appiehension  of  Ins  becoming 
(in  relation  to  the  forbidden  act,  its  accompa- 
niments or  consequences)  a  peicipient,  and 
thence  eventually  a  deposing  witness. 

.">  ('landestunt  v,  by  eloi^nrnent  or  conceal- 
ment or  distinction  of  ciiminalive  real  evi- 
dence. Concerning  the  modifications  of  real 
evidence,  *ee  above  Oh  III. 

f»  Foiucrj  in  i elation  to  real  evidence;  via. 
either  by  tabucation  ot  exculpative  appear- 
ance-*, 01  bj  alteiation  of  ineulpative  into 
ncutial  or  exculpative.  The  modifications  of 
which  it  i*  -iifrceptihlc  correspond  of  course 
\ftth  tho^e  ot  real  eudence. 

Disguise  ot  the  person — a  mode  of  clandes- 
tinit}  aheadv  bi ought  to  view  —  maybecon- 
Mdeied  as  a  modification  ot  foigery  in  relation 
to  it'ul  evidence. 

On  the  preceding  occasion,*  forgery  in 
relation  to  real  evidence  was  considered  as 
capable  ot  being  piacti«od  by  others,  to  the 
picjudico  of  the  supposed  delinquent:  here> 
it  is  considered  as  practised  bv  him.  There,  it 
vva^  an  mfii  mati  ve,  an  exculpative  probability : 
here,  it  is  an  inculpiitive  fact. 

Being  a  mode  of  deception,  effected  or 
attempted —  a  species  of  falsehood, —  and,  aar 
such  (no  less  than  torgery  in  relation  to  writ- 
teu  evidence)  a  modification  of  the  cnrnen 
ftusi  of  the  Roman  school — falsehood  uttered 
by  deportment,  —  it  is  in  that  respect  closely 
allied  to  falsehood  in  the  same  intention  ut- 
tered by  discourse, 

It  may  be  moreover  considered  as  being,  in 
relation  to  real  evidence,  that  which  suborna- 
tion is  to  personal.  As  in  the  one  case,  so  in 
the  other,  objects  of  the  class  of  thinys  ate 
thus  pressed  into  the  service  of  delinquency. 

7.  Opposition  to  search  made  for  real  evi- 
dence. See  the  next  chapter. _ 

.  Ill,  $  5. 


RATIONALE  OF  JUDICIAL  EVIDENCE. 


[Boo*  V, 


>  ClatidestUiity,  in  what  manner  soever  aimed 
at,  nay  be  considered  as  evidentiary  of  fear : 
and  hi  that  Way,  and  that  way  alone  (through 
tfce  cMnflf  Inferences  of  which  that  emotion 
as  above,  the  principal  link,)  con- 
a  circumstantial  evidence  of  delin- 
nty  in  this  or  that  shape,  as  explained  by 
toe  Occasion,  as  above. 

In  the  case  of  feat ,  as  above  explained,  the 
Cfl&O&en  itself,  the  psychological  (and  that  a 
pathological)  fact,  constitutes  but  the  second 
link  in  the  evidentiary  chain  the  fiist  link 
fcaa  constituted  by  the  physical  symptoms 
frortj  which  that  psychological  fact  is  inferred 
In  the  case  of  clandestmity,  under  the  seveial 
(Modifications  as  above  enumerated,  the  posi- 
tive voluntary  physical  acts  by  which  the  con- 
cealment is  effected  or  endeavoured  at,  stand 
in  the  place  of  the  involuntary  appearances, 
the  pathological  symptoms,  by  which,  in  the 
other  case,  the  emotion  is  betrayed 

1.  Intention  or  design,  differently,  but  equal- 
ly, or  more,  culpable,  2  Intention  or  design 
leas  culpable ;  8  Intention  or  design  blameless, 
though  requiring  secrecy  *  These  are  among 
the  infirmative  counter -probabilities  which 
have  just  been  seen,  in  the  case  of  feai,  ap- 
plying to  and  weakening  the  probative  and 
criminative  force  of  that  emotion  they  may 
here  be  seen  applying  with  equal  force  to  the 
criminative  force  of  clandestimt},  in  these  its> 
several  shapes 

To  the  probative  force  of  ihe  inference, 
which,  in  the  case  of  fear,  binds  togethci  the 
two  first  links  (viz  the  aggregate  of  the  phy- 
sical or  pathological  symptoms,  and  the  psy- 
chological emotion,)  two  infirmative  counter  - 
probabilities  were  seen  applying  themselves, 
viz.  1.  The  emotion  different  (for  example, 
grief,  or  anger,)  and  2  The  cause  of  the  phy- 
sical symptoms,  not  p-u-1  <>!•».. i  al,  but  piffely 
physical,  viz.  bodily  indisposition 

In  the  case  of  clandestmity,  in  the  place  ol 
those  infirmative  counter-probabilities  stands 
another,  charactenzable  by  the  word  spott 
the  clandestmity  having  for  its  object  and  its 
tause,  desire  of  producing  sport,  mernment, 
pastime;  and  not  delinquency  in  any  shape  f 

At  the  end  of  a  judicial  investigation,  it 
does  not  often  happen  that,  in  a  case  of  clan- 
destinity,  the  decision,  as  between  sport  and 
criminality,  can  be  attended  with  much  diffi- 
culty^ But,  for  want  of  timely  explanation, 
sport  indiscreetly  pursued  has  ever>  now  and 
then  been  itself  an  object  of  pursuit,  when 
'thus  enveloped  in  the  hvery  ot  guilt  A  man 
who  endeavouis  to  pass  for  u  pho«t,  n^k*  the 
being  taken  for  a  thief,  or  something  \\or-e  J 

*  Love,  as  well  as  criminality,  seeking  clan- 
dfeStia*t}S  servants1  lovers  are  apt  to  be  taken  for 
thtafts;  thieves,  on  their  part,  endeavour  to  pass 


•f^gMjt  pnee  more,  the  story  of  Joseph  and  his 

ion,  not  many  years 


^    V*v*3t  VMVW  MMJU.9,    MIC  BLUI 

brethren  (mtpra.  pp.  16, 17.) 
$  In  the  vicinity  of  Lond 


Forgery,  in  relation  to  real  evidence,  hat 
an  infirmative  counter  -  probability  peculiar 
to  itself;  viz.  self-defence; — the  individual 
innocent,  exertions  made  to  lemove  physical 
appearances,  which  (whether  produced  by  na- 
ture or  by  human  malice,  viz  in  the  way  of 
forgery)  tend  to  fix  a  criminative  imputation 
on  him,  in  the  circumstances  in  which  he 
happens  to  be  placed 

In  the  view  of  removing  the  imputation 
from  himself,  a  mmdererhas  been  known  se- 
cretly to  deposit  in  the  apparent  possession  of 
an  innocent  peison  the  blood-stained  instru- 
ment or  garment,  or^some  other  such  article, 
so  circumstanced  as  to  operate  in  the  charac- 
ter of  a  Iburce  of  cumulative  real  evidence  * 
In  this  case,  were  it  the  lot  of  the  innocent 
man  to  be  obseived  in  the  night  time  retrans- 
fernng  the  articles  to  the  place  from  whence 
they  came,  it  is  to  him,  instead  of  the  mur- 
derer, that  the  artifice  might  thus  come  to  be 
imputed  f  i 


CHAPTER  XI 

OF  SUPPRESSION  OR  FABRIC  \TION  O!  EVI- 
DENt-T,  CONSIDLKFD  AS  AFFORDING  EVI- 
DENCI  OF  Dl  I  INQULNCY 

SUPPOSING  the  whole  mass  of  evidence  ac- 
tually suppicssed,  no  such  discussion  (it  is 
evident)  can  have  place,  as  the  inquiry  con- 
ceining  the  probative  foice  belonging  to  any 
pait  of  it,  or  the  circumstances,  by  the  con- 


ag°>  a  ghost  ot  this  sort  was  shot  dead,  and  the 
shooter  tried  for'iiu  life  [This  was  in  1804 
The  neighbourhood  ot  Hammersmith  had  been 
alarmed  by  the  appearance  of  a  ghost,  and  Fran- 
ciis  Smith,  an  exciseman,  determined  to  shoot 
linn  While  he  >vas  on  the  watch,  an  unhappy 
miller  passed*  by,  and  mistaking  him,  from  me 
uhitenebb  of  1m  apparel,  for  the  person  who  was 
playing  the  ghost,  he  unfortunately  shot  him 
(lead  Mmth  was  tried  at  the  Old  Bailey  Sessions 
formurdei,  and  the  jury,  in  the  first  instance, 
found  a  verdict  of  manslaughter;  upon  which  the 
judges  said,  that  the  facts  proved  amounted  in 


passed  upon  him  by  the  recorder.  This  sentence 
was  afterwards  commuted  to  one  year's  impn- 
jsonment,  on  the  application  of  the  Lord  Chief. 
Baron  to  the  Home-Office.  (See  Sessions  Papers, 
and  European  Magazine.)— Ed  ] 

*  London  pickpockets  have  been  known  at 
places  of  public  amusement,  to  put  the  empty 
purses  of  tiie  persons  they  have  been  robbing  in  to 
the  pockets  of  innocent  persons  near  them,  in 
order  that  they  might  accuse  them  of  being  the 
thieves,  in  case  they  themselves  were  taken  into 
custody. — Ed. 

f  See,  again,  the  story  of  the  Little  Hunch- 
back (p>l  1 ,  note  ». )  A  body,  supposed  to  be  dead, 
is  transferred  from  neighbour  to  neighbour,  al* 
ways  with  the  utmost  secrecy,  under  the  appre* 
hension  of  the  suspicion  that  might  be  produced 
by  it,  m  the  event  of  *  visit  from  the  officers  of 
justice. 
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sideration  of  which,  that  force  may  be  dimi- 
nished. 

But,  under  the  head  of  these  several  mo- 
difications of  criminative  circumstantial  evi- 
dence consideied  as  deduciblc  from  active 
deportment,  the  attempt,  successful  or  un- 
successful, is  to  be  understood .  for  it  is  by 
the  attempt,  surcesbful  01  unsuccessful,  tbtit 
the  state  of  the  mind  is  indicated;  and  it  is 
from  thtf  state  ot  thi1  mind,  that  the  ITIUH- 
naiive  inference  is  (not  les*  pioperly  than 
naturally)  deduced. 

Pi  eventing  as  it  wore  the  birth  of  evidence, 
by  preventing  from  becoming  \\  it  nesses  (i.c9 
peicijnent  witnes^es^tho^e  by  whom  t ftat cha- 
racter might  othei  wise  have  been  acquired, 
is  a  criminative  circumstance  ahead)  bi  ought 
to  view,  viz.  under  the  head  of  clandtMimtv 
The  circumstances  in  view  under  the  present 
head,  are  such  as  are  capable  ot  taking  place* 
at  a  more  advanced  stage  ot  thej>u-me-s  \iz. 
at  any  point  within  the  length  of  time  inter- 
vening between  the  moment  in  \\hirli  the 
offence  is  considered  as  lm\mg  been  coin- 
imtted,  and  the  moment  at  \\hirh  the  evi- 
dence pioduced  in  consequence  ot  prosecution 
comes  to  be  dilncied  The  inal-piactice 
here  in  question  is  then  foie,  unj  act  \\heiehy 
a  perbon  who,  in  i elation  to  am  c'limmatue 
fact  in  question,  ha«alreudv  been  in  the  con- 
dition of  a  percipient  \\itnevs,  i^  prevented,  01 
isendeavouied  to  be  pi  evented,  fioin  appear- 
ing in  the  chaiactei  of  a  deposing  \\itm.Ass. 
But  to  diaw,  toi  the  sepaiatioii  ot  the  iwo 
objects,  a  clear  line  ot  d^tin^tion  applicable 
to  all  case's,  would  be  found  impo^siblui 

Under  one  or  othei  of  the  t\\o  general 
head-*  heie  mentioned,  the  following  specific 
modification*  of  cncuinstantial  cumulative 
evidence  setMii  compiisiible  •  — 

1.  Destiuction,  concealment,  eloignment,* 
or  falsification  of  anj  ahead)  existing  tource 
of  real  or  written  evidence,  tending  or  sup- 
posed to  tend  to  the  inculpation  of  the  sup. 
posed  delinquent. 

*  Eloiqnmenti  a  word  adopted  from  the  French 
into  English  law  language,  is  wanted,  together 
with  its  conjugates^/r/J€<y?if/,  to  cloiyn*  in  current 
language.  For  ehngniny  a  man,  the  general 
stock  of  the  language  has  no  hetter  expression 
than  getting  him  out  of  the  ir<ty 

Tampering  —  viz.  with  evidence  —  is  a  term 
applied  as  well  to  the  endeavour  to  intercept  oral 
testimony,  with  the  consent  of  him  who  should 
have  delivered  it,  as  to  the  endeavour  to  procure 
by  subornation  raise  testimony,  from  one  who 
otherwise  would  not  (it  is  supposed)  have  de- 
livered any  testimony  at  all,  or  would  not  have 
delivered  other  testimony  than  what  was  true. 

Labouring  and  embracing  are  words  used  m 
law  language  as  synonymous  with  tampering, 
but  only  where  the  persons  tampered  with  are 
considered  as  invested,  or  about  to  be  invested, 
with  the  character  of  jurymen. 

By  tampering  seems  to  be  meant,  an  endea* 
vour  to  cause  the  person  irumestion  to  act,  on  the 
VOL,  VII.  * 


2.  Interception  of  evidence,  oral,  real,  or 
written.     Measures  taken  to  prevent  the 
forthcomingness  or  delivery  of  the  evidence 
of  a  person  whose  testimony,  in  the  character 
of  a  deposing  witness,  would  tend,  as  sup- 
posed,  to  the  inculpation  of  the  supposed 
delinquent ;  or  the  evidence  deducible  from 
the  written  document,  or  other  thing  capable 
of  operating  m  the  character  of  a  source  of 
wnt ten  or  leal  evidence  .  ex  gr*  by  obstacles 
thrown  in  the  way  of  whatever  antecedent 
opeiations  may  be  necessary  to  the  delivery 
ot  it.f 

3.  Subornation     causing  a  person  to  de- 
Uver  false  testimony,  tending  to  the  excul- 
pation of  the  supposed  delinquent. 

4.  Fabricating,  or  causing  to  be  fabricated, 
evidence,  real  or  \\ritten,  tending  to  the  ex- 
culpation of  the  supposed  delinquent — N.B. 
fl  lii*>  i-»  one  out  ot  several  modifications  of  for- 
gory  in  relation  to  real  or  written  evidence. 

As  to  infimmtive  Counter -probabilities, 
consideied  as  applicable  to  the  criminative 
cncuiiMcinces  comprehended  in  this  class,—, 
the  generally  applicable  ones  already  men- 
tioned may  perhaps  be  found,  some  of  them, 
to  be  applicable  upon  occasion  here,  though 
in  geneial  \\ith  but  a  slight  degree  of  proba- 
tive i  or  rathei  di^probative)  force. 

The  iniu  mat  ive  counter-probability  pecu- 
liar to  this  class  maybe  thus  designated: 
<//>/>/  *  It*  //sjo/i  o/  similar  mal-piactice  on  the 
other  side. 

The  supposition  that,  in  the  character  of 
an  inlirmative  countei -probability  opposed  to 
Hi>t  ot  the  cnminati\e  circumstances  in  ques- 
tion, tins  coiisideiation  can  opciateuith  any 
such  degiee  ot  disprobati\e  force  a*  to  render 
it  \\orth  employing,  invohe*  the  supposition 
ot  no*ordmarv  degree  ot  depravity  on  the  part 
of  the  national  cliai  after  at  the  time. 

English  la\\  alFuidsabtoiy,  which,  whether 
meant  for  truth  or  jest,  may  alike  serve  for 
exemplification.  Piessed  for  payment  on  a 
lorued  bond,  a  man  applies  to  his  attorney. 

occasion  in  question,  any  part  contrary  to  what 
is  considered  as  being  his  duty  with  reference  to 
the  ends  uf  justice.  In  this  sense,  it  seems  appli- 
cable with  equal  propriety  to  the  situation  or  any 
person  uhose  duty  it  is  considered  to  be,  in  vir- 
tue of  any  function  ( permanent  or  occasional,)  to 
render  his  services  in  any  way  conducive  to  these 
ends :  to  the  situation  consequently  of  judge  (pGr-> 
manent  judge,  )j at yman^r subordinate  minister 
of  justice;  or  in  the  case  of  any  officer  considered 
m  the  light  of  a  public  officer >  prosecutor  as  well 
as  witness. 

As  to  the  means  whereby  a  man  may  bocaused 
to  swerve  from  the  line  of  his  duty*  whether  by 
eloigning  him  (getting  him  put  or  the  way)  or 
otherwise^  they  seem  comprisable  under  three 
heads,  viz.  corruption,  deception,  and  force? 
including  under  the  notion  of/ore^,  as  well  psy- 
chological (i.  e.  fear  of  evil)  as  physical 

f  For  a  list  of  these  operation*,  see  Scottk 
Reform  (Vol.  V.)  Table  I.  Col.  iiL 
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Cfant,  «  Wimtiato  be  done  ?"—A  tlorney. 
u;Fotgfe>  release."  On  looking  back,  one 
exactly  how  far,  it  might  not  be 
to  find,  even  in  English  history, 
in  which  a  story  of  this  sort  might 
had  a  foundation  in  truth. 

In  acme  countries  there  have  been  said  to 
e&hrfc  a  sort  of  houses  of  call,  or  register  of- 
fices, for  a  sort  of  witnesses  of  all  work,  as 
ill  ^London  for  domestic  servants  and  uoik- 
men  m  different  lines,  and  in  some  parts  of 
Italy  for  assassins 

Ireland,  whether  in  jest  or  in  earnest,  was 
at  one  time  noted  for  breeding  a  class  of  wit- 
nesses, known  for  trading  ones  by  a  symbol 
of  their  trade,  stiaws  sticking  out  ot  then 
shoes. 

Undef  the  Turkish  government,  it  seems 
generally  understood  that  the  trade  of  testi- 
mdny  exists  upon  a  footing  at  least  as  flou- 
rishing as  that  of  any  other  branch  of  trade 


CHAPTER  XII. 

OP  AVOIDANCE  OP  JUSTICIABILITY,  CONSI- 
DEEED  AS  APPORDING  EVIDENCE  OF  DE- 
LINQUENCY, 

* 

ON  the  part  of  the  supposed  delinquent,  the 
acts  or  modes  of  conduct  immediately  directed 
to  the  production  of  this  effect  may  be  thus 
enumerated  •  — 

1.  Expatriation*  migration  into  the  do- 
minion of  some  foreign  state ,  viz.  of  some 
foreign  state  in  which,  at  the  instance  of  the 
judicatory  in  question,  justiciability  on  tfte 
part  of  the  supposed  delinquent  will  not  (it 
16  supposed)  in  the  case  in  question  be  en- 
forced, 

2*  Exprovmciatwn  migration  into  another 
juridical  district  within  the  dominion  of  the 
same  state;  viz  in  so  far  as  such  change  of 
glpce  is  regarded  as  being,  definitively  or  for 
a  trtlte,  productive  of  the  like  effect  * 

V 


*  Considered  as  a  means  of  avoiding  msticia- 
bility,  the  effect  of  exprovmciation  will  be  the 
greater,  the  greater  the  obstruction  offered  by  it  to 
the  power  of  justice,  whether  by  means  of  local 
distance,  or  by  means  of  independency  of  juris- 
diction* 

Of  the  mode  and  degree  of  the  obstruction  thus 
Crable  of  beiag  opposed,  the  diversifications  are 
infinite :  particularly  in  modern  times,  since  it 
haa  been  a  fashion  among  the  powers  of  Europe 
to  comprise  each  of  them  within  its  grasp  the 
•most  distant  parts  of  the  globe. 

obstruction  opposed  by  independency  of 
ioDj  being  a  psychological  cause,  is  re- 
;  the  obstruction  opposed  by  local  dis- 
a  physical  cause,  is  inexorable. 

ly,  though  in  general  the  obstruction 
expatriation  will  be  greater  than  by 
yet,  in  some  instances,  that 
by  exprovinciatwn  will  be  the 
iostaptie  of  some  offences  (  forgery 
yin  which  public  credit  all  over  the 


3.  Latency:  the  supposed  delinquent  being 
so  circumstanced  as  that  means  whereby  he 
may  be  found,  as  well  as  the  spot  where  he 
is,  are  unknown ;  viz    to  him  who,  in  the 
character  of  judge,  or  in  that  of  prosecutor, 
is  desuous  of  causing  his  person  to  be  forth* 
coming,  for  the  purpose  of  his  being  justi* 
ci&ble 

4.  Latitancy     i  e    where  the  non-forth- 
cormngness  of  the  supposed  delinquent   is 
clearly  understood  to  have  the  avoidance  of 
justici ability  for  its  cause. 

5  EloKjnmcnt  of  property     i.e.  by  expa- 
atior^  exprovmcidtionf  transfer  into  other 

hand*,  or  concealment 

6  TfunjHitny  with  any  person,  on  whom, 
in  whatevei  chaiactei,  ex  gr  in  that  of  mi- 
nister of  justice,   permanent  or  occasional. 


globe  beholds  an  enemy,)  the  great  European 
states,  Britain  not  excepted,  have  surrendered 
each  to  the  justice  of  the  other  its  supposed  de- 
linquents In  so  far  as  this  disposition  prevails, 
the  obstruction  given  to  the  course  of  mstice  by 
expatriation — for  example,  from  London  to  Ca- 
lais, or  even  to  Pans — may  not  be  so  great  as 
that  opposed  by  exprovmciation  from  London 
to  the  Orkneys,  or  though  it  were  no  further 
than  to  Edinburgh ;  not  to  speak  of  the  West 
or  East  Indies. 

Pei son  and  property  are  not  the  only  objects 
on  which,  for  the  purpose  of  securing  effective 
juhticiabihty,  the  law  nas  it  in  its  power  to  take 
hold  Over  and  above  these  corporeal  objects, 
there  remain  two  incorporeal  ones,  vu.  reputa- 
lio?^.and  condition  in  lije,  by  means  of  which  the 
feelings  of  individuals  are  exposed  to  be  wrought 
upon  by  the  forA!  ot  the  law,  as  well  as  by  that 
ot  lawfess  injury. 

But  person  and  property  are  the  only  objects 
which  it  is  ever  in  the  pouer  of  an  individual,  m 
case  of  delinquency  on  his  part,  to  withdraw  out 
dt  the  powef  of  the  law .  in  spite  of  his  utmost 
efforts,  reputation  and  condition  in  life  continue 
subject  to  it.  ** 

Evan  in  regard  to  property,  the  extent  of  the 
power  which  it  depends  on  the  individual  to  ex* 
ercise  over  it,  in  spite  of  the  law,  or  without  its 
assistance,  is  subject  to  very  extensive  limitations* 
To  immoveables  it  does  not  extend :  nor  even  to 
money  or  moveables  in  any  case  where,  his  power 
depending  upon  the  consent  of  other  persons,  that 
consent  is  withholden  or  refused.  Hence  the 
influence,  in  some  cases  irresistible,  m  others  no 
more  than  ideal,  of  the  judgment  of  outlawry;* 
by  which,  amongst  other  penal  consequences, 
the  defendant  stands  depnvcd  in  a  considerable 
degree  of  that  security  for  his  property,  which 
depends  upon  the  protection  that  would  be  other- 
wise afforded  him  by  the  law. 

a  If  a  defendant  absconds  after  a  writ  of  <?o~ 
pias  has  been  awarded,  and  certain  formalities 
observed,  he  is  proclaimed  an  outlaw,  and  is  in- 
capable of  bringing  actions :  formerly  his  We  was 
unprotected  by  the  law,  and  he  might  have  been 
killed  with  impunity  by  any  one  who  met  him. 
4  Black.  Com,  319.  Judgment  of  outlawry  for 
treason  or  felony,  renders  a  man  an  incompetent 
witness  m  a  court  of  justice;  but  outlawry  in  a 
personal  action  does  Apt  ain*t,2!2*  Cefie*'* 
Case,  Sir  T.  Bajrm,  W&  Co.  Lit  0,  b. 
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superordinate  or  subordinate  (prosecutor,  in 
the  case  of  an  offence  considered  as  being  of 
a  public  nature,  included,)  his  justiciability 
may  depend.* 

The  several  special  inculpative  circum- 
stances comprised  under  this  more  general 
head  being  all  of  them  indicative  of  fear  — 
fear  having  its  source  and  object  in  the  power 
ot  the  law,  —  the  infirmative  counter-proba- 
bilities appljmg  to  this  case  are  pro  tanto  the 
same  as  thote  which  apply  to  that. 

In  the  ca«e  of  the  four  that  consist  in  so 
many  expedients  employed  or  supposed  for 
the  avoidance  of  pe/sonal  forthcommgne<s,' 
the  jnfirmative  consideration  already  above 
designated  by  the  phiase  contemplation  of 
juridical  vexation  notwithstanding  innocence, 
operates  with  peculiar  force. 

A  circumstance  that  demand*  attention, 
with  an  immediate  view  to  practice,  is  that 
this  foice  will  of  course  undergo  variation, 
according  to  the  nature  of  the  Astern  of  pro- 
cedure—  ciccording  to  the  mode  and  the  de- 
gree in  which  it  is  subservient  or  adverse  to 
the  several  ends  ot  justice. 

The  exculpative  force  of  this  infirmativc 
counter-probahilit}  will  be  the  greater  —  in 
other  word-s  the  probative  forre  ot  the  crimi- 
native circumstance  constituted  b\  avoidance 
of  ju\ticiubihty  by  clmqnmcnt  or  concealment 
of  person  will  be  the  less —  the  greater  (for 
example)  the  vexatiousne^s  or  the  length  of 

*  Note  here,  that  if,  instead  rrf  any  of  the  spe. 
cific  modes  of  designation  her£  employed,  the 
general  expression  (avoidance  uf  jutticinAhty  ) 
taken  to  serve  as  a  title  to  this  cliapter,  be  em- 
ployed, the  inference  in  question  is  considered  as 
already  established. 

In  tne  case  of  each  of  these  crimmaflvecircum- 
stances,  fear  (viz.  tear  of  the  power  of  the  law) 
is  the  relatively  principal  fact  immediately  indi- 
cated. \Veie  they  respectively  present  to  the 
senses  of  the  judge, —  as  are,  in  case  of  oral  in- 
tcr rogation,  the  physical  modifications  of  passive 
deportment  which  constitute  the  pathological  evi- 
dence of  that  emotion,  and  the  modifications  of 
self-disserving  testimony  extractible  by  interro- 
gation,— they  would  occupy  the  same  station  in 
the  chain  of  suppositions.  But,  scarcely  being  in 
any  instance  so  present,  they  cannot  come  to  his 
cognizance  but  through  the  lips  or  pen  of  some 
deposing  witness:  by  which  means  a  fifth  link  is 
added  to  the  evidentiary  chain,  as  in  case  of  any 
other  inculpative  fact  considered  as  having  been 
extra-judicially  observed. 

In  this  case,/<?<ir,  and  avoidance  o/jWifi/i- 
4i7t/y,  may,  though  not  synonymous,  be  em- 
ployed indiscriminately  to  represent  the  link  in 
tjuestion  in  the  chain  of  suppositions.  It  is  only 
in  so  far  *s  it  is  indicative  of  fear  (fear  of  evil  as 
about  to  be  suffered  from  the  hand  of  law  J  that 
avoidance  of  justiciability  can  operate  as  a  cri- 
minative tircumstance^and,  to  weaken  the  in* 
ference  thus  drawn,  iBEother  infirmatives  seem 
applicable  than  what  nave  been  already  brought 
*tt>  view  as  serving  to  weaken  the  probative  force 
of  fear  Itself,  considered  iu^he  light  of  a  cntni. 
native  circumstance.  +*^  * 


the  imprisonment  to  which,  by  accusation  or 
suspicion  of  the  offence  in  question,  a  m&n 
stands  exposed :  understand  provisional  im- 
prisonment (in  technical  language  imprison- 
men!  on  mesne  process,)  so  circumstanced 
that  the  innocent  as  well  as  the  guilty  stand 
exposed  to  itf. 

Other  differences  might  be  cited,  by  which 
the  determination,  whether  to  abide  or  not  to 
abide  the  course  of  penal  procedure,  could 
not  but  be  more  or  less  affected :  the  severity 
of  punishment,  and  the  severity  of  the  pro- 

•f  Under  the  penal  procedure  of  the  Roman 
]0w,  or,  to  speak  more  accurately,  of  the  system 
which,  before  the  Revolution,  existed  in  France, 
the  probative  force  of  the  inculpative  circum- 
stances of  this  class  should  accordingly,  it  should 
seem,  he  less  than  under  the  English. 

For  the  purpose  of  computing  the  ayeragd 
duration  ot  a  penal  suit,  the  collection  of  trials 
entitled  Cautt  sCcl  bi  e*  (thirty  volumes  in  close- 
ly-printed 12mo)  was  examined.  It  was  not  in 
every  instance  that  the  duration  of  the  suit  could 
be  ascertained  :  in  the  instance  of  those  in  which 
it  was  capable  of  being  ascertained,  the  average 
duration  turntd  out  to  be  near  six  years.  In 
these,  it  is  true,  the  intricacy  of  the  cause  was 
above  the  ordinary  pitch.  But  under  English 
procedure  it  would  be  difficult,  perhaps  impos- 
sible, to  find  a  penal  cause,  on  the  occasion  of 
which,  down  to  definitive  judgment,  the  provi- 
sional imprisonment  had  lasted  a  fourth  part  of 
that  time. 

T  penal  cases,  the  procedure  of  the  Roman 
school  does  not  admit  of  discharge  on  bail  with 
near  so  much  facility  as  the  English. 

In  England,  in  a  case  not  bailable,  the  crimi- 
native force  ot  the  circumstance  in  question  may 
he  Calculated,  and  with  some  degree  of  precision, 
from  geographical  data.  In  the  class  of  causes 
most  highly  penal,  in  London  and  Middlesex, 
justice  is  administered  in  about  forty-eight  days 
out  ofithe  three  hundred  and  sixty-five;  in  tne 
other  counties,  with  tte  exception  of  the  four 
northern  ones,  in  about  four  out  of  the  three 
hundred  and  sixty-five;  and  in  these  northern 
ones,  in  about  two  out  of  the  three  hundred  and 
sixty-fi\e.a 

A  supposed  duellist,  for  example,  who  has 
killed  his  man,  is  in  a  state  of  expatriation,  la- 
tency, or  even  latitancy.  In  London  and  Mid- 
dlesex, the  criminative  foice  of  any  one  of  these 
symptoms  of  fear  (the  possible  chance  of  being 
let  out  upon  bail  by  the  Court  of  King's  Bench* 
Jjemg  laid  out  of  the  case  as  not  capable  of  being 
brought  into  calculation)  will  be  a  little  less  than 
four  times  as  great  as  in  any  other  of  the  southern 
counties,  a  little  less  than  eight  times  as  great  as 
in  any  one  of  those  four  northern  counties. 

a  Some  improvement  has  taken  place  in  this 
matter  since  tne  above  was  written.  The  central 
criminal  court,  which  has  jurisdiction  over  Lon* 
don,  Middlesex,  and  part  of  Surrey  Kent  and 
Essex,  sits  twelve  times  a-year;  each  session 
lasting,  on  an  average,  for  about  seven  or  eight 
days.  The  four  northern  counties  are  now  placed 
in  the  same  situation  as  the  other  counties ;  -— 
that-isr  they  are  all  visited  twice  a-year  by  the 
judges  for  the  purpose  of  trying  the  class  of cause*  - 
referred  to  by  the  author,  as  well  as  ci 
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ceu  employed  for  the  extraction  of  evidence 
In  France,  while  breaking  on  the  wheel  and 
other  excruciating  modes  of  capital  punish* 
ttferi£  Were  in  use,  the  hazaid  attending  such 
ftojdtfnce  could  not  but  present  itself  as  con- 
siderably greater,  and  consequently  the  in- 
ference from  flight  to  delinquency  consider- 
ably less  cogent,  than  at  present,  when  simple 
fteajbh  is  the  highest  degree  m  the  scale  and 
Another,  and  perhaps  still  greater,  difference, 
eould  not  but  be  attached  to  the  useless  bai- 
banty  of  preparatory  torture  * 

Health — business  —  pleasure, — by  any  one 
of  these  objects  of  pursuit  may  a  man  be  en- 
gaged in  a  plan  ot  expatriation,  exprovmcia!- 
tionf  or  eloignment  of  property  by  pursuit  of 
pleasure,  possibly  effen  by  pursuit  of  busi- 
ness, he  may  be  engaged  in  a  plan  of  latency 
here  there  are  so  many  mfirmative  counter- 
probabilities  operating  m  diminution  ot  the 
probative  force  ot  the  four  circumstances  in 
question,  in  the  character  of  evidences  ot  feai 
of  the  hand  of  law,  arid  thence  a&  evidences 
of  delinquency. 

In  a  word,  under  one  or  other  of  these 
three  modifications  the  ordinary  pursuits  of 
mankind  in  general  being  comprehended,  the 
Consequence  in  regard  to  the  circumstances 
in  question  is,  that,  considered  in  themselves, 
and  independently  ot  every  other  circumstance 
of  a  criminative  tendency,  they  can  scarcely 
be  considered,  even  putting  all  of  them  toge- 
ther, as  operating  with  any  perceptible  degree 
of  criminative  force 

The  presumption  afforded  of  delinquency  by 
anyone  of  these  changes  will  be  the  stion$cr. 
the  greater  the  deviation  it  makes  from  the 
course  of  life  habitually  pursued  by  the  sup- 
posed delinquent 

In  the  case  of  a  manner,  a  cainei,  Sri  iti- 
nerant vender,  or  an  itinerant  handicraft,  it 
n*y  amount  to  nothing  in  other  words,  the 
cb'sprobative  force  of  the  mfirmative  countei- 
probability  denoted  by  the  expression  pursuit 
of  business^  may  be  so  great  as  to  reduce  to 
nothing  the  probative  toice  of  the  criminative 
circumstance  or  circumstances  in  question, — 
viz.  expatriation,  exprovinciation,  eloignment 
of  property,  or  latency, — any  one  or  more  ot 
them  * 

In  case  of  leal  delinquency,— expatriation, 
exprovinciation,  or  eloignment  of  property, 
one  or  more  of  them,  aie  apt  to  be  accorn- 

*  How  acutely  sensible  must  a  celebrated 
French  lawyer  have  been  to  the  defects  of  the 
system  of  procedure  established  in  his  country, 
when  he  said — u</e/umzi#,  si  fon  m'accusait 
v6te  Ifs  cloches  de  Notre  Dame '"  In 
i  &  state  t>f  things,  it  is  evident,  the  infirma- 
Y  'force  of  the  counter«.probabihty  which  we 
^termed  contemplation  of  judicial  ve&ation 
__r.  4fk*t&ndA*g  innocence^  is  so  strong  as  en- 
tftetyty'  dwtwy  the  probative  force  of  the  cir- 
*  ^ — ^^Itancy,  COMtdercci  na  evidentiary 


panied  with  the  circumstance  of  clundestinity ; 
arid  (for  the  purpose  of  clandestinity)  with 
mendacious  extra-judicial  discourse,  having 
for  its  object  the  preventing  or  removing,  on 
the  part  of  any  persons  on  whose  part  incul* 
pative  testimony  is  apprehended,  all  suspicion 
of  the  true  cause 

c  That,  by  the  concurrence  of  any  such  other 
criminative  circumstances,  the  criminative 
foi  ce  of  the  circumstances  here  in  question 
cannot  but  receive  considerable  mciease,  is 
altogether  obvious 

But  it  does  notrfollow  that,  by  the  meie 
fc  non-apoearance  of  these  coiifii  mative  circum- 
stances, the  cnminative'force  of  the  circum- 
stances here  in  question  must  be  altogether 
destroyed,  since  it  may  happen,  that  —  the 
change  of  place  in  question  having  been  al- 
ready detei  mined  upon,  in  pursuit  of  business, 
health,  or  pleasure — advantage  may  have  been 
taken  ot  the  tjneans  thus  afforded  for  the  avoid- 
ance of  justiciabihty,  and,  under  favoui  of  the 
piomise  of  impunity  thusentertained,the  came 
in  question  may  have  been  committed 

As  to  tampering  \\ith  prosecutors  and  other 
mmicters  ot  justice  ,  to  an  act  ot  this  descrip- 
tion, consideied  m  the  light  of  a  criminative 
circumstance,  the  same  suppositions  apply  in 
the  character  ot  infii mative  counter-probabi- 
lities, as  have  been  seen  applying  in  the  case 
\vhere  the  poisons  thus  practised  upon  are 
coTisideied  in  the  character  of  witnesses 

Expat  nation,  expiovinciatiori,  and  eloign- 
mtfiit  ot  pioperty,  involve  in  each  in*«tan<*£  the 
necessaiy  supposition  of  intentional  agencv, 
positive  01  negative,  but  in  general  positive, 
on  the  pait  ot  the  supposed  delinquent  him- 
self In  latency,  on  the  other  hand,  no  such 
fuppositioy  is  necessarily  involved  what  it 
designates  is  the  effect  —  not  any  act  by  or  by 
the  help  oi  which  the  effect  is  produced* 

Latency  —  though  it  does  not  necessarily 
import,  on  the  part  of  the  supposed  delin- 
quent, any  act  done  by  him  m  the  view  of 
pioducing  the  effects  designated  by  it  —  is, 
in  lespect  of  its  cumulative  force,  subject 
to  the  operation  of  the  same  counter-proba- 
bilities as  those  which  apply  to  the  other  cri- 
minative circumstances  which  do,  on  his  part, 
impoi  t  action  since,  like  any  ot  them,  it  may 
be  the  result  of  a  man's  oidmary  and  blame- 
less pursuits  * 

By  the  word  latency,  nothing  more  can  bo 
designated  than  tbe  state  ot  him  in  whose 
instnnce  no  means  ot  communicating  with 
him,  either  through  the  medium  of  his  place 
of  abode  or  otherwise,  is  known  to  those  to 
whom  such  knowledge  is  necessary  to  enable 
then*  to  insure  his  forthcommgneas  for  the 
purpose  of  justiciability. 

But  in  whose  condflB,  is  the  cause  of  thia 
want  of  knowledge  to  be  found  * 

Till  this  point  be  settled,  the  condition  de- 
noted by  tte  \vorMqfency  can  scarcely,  witk 
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propriety,  be  placed  upon  the  list  of  crimina- 
tive circumstances* 

The  means  of  communicating  with  an  in- 
dividual (t.  e.  the  means  the  best  adapted  to 
that  purpose)  can  scaicelj  be  brought  under 
any  general  description:  they  will  in  every 
case  be  dependent  on  the  individual  circum- 
stances in  which,  at  the  individual  pointtot 
time,  he  happens  to  be  placed.  But  it  does 
not  often  happen  that  the  menus  are  deficient, 
or  prove  ineffectual,  when,  to  the  leal  desne, 
the  power  is  uddcd,  —  such  po\ver  a*  it  de- 
pends on  the  law  to 


If  it  be  really  my  wish  toVommunicate  vvitl^ 
a  man,  to  hear  fu>in*him,  and  make  Ifihn  heai 
from  me,  what  course  do  I  take  ?  The  an- 
swer is  almost  tuo  obvious  to  be  railed  tor  I 
make  inquiiy  amoii^r  In*  li  lends.  .such  is  the 
course  which  evcijbody  takes  who-«e  wish  it 
is  to  succeed  ,  and  such  is  the  com  so  which 
it  has  been  the  care  of  Ungliih  jud^c*  not  to 
take. 

Supposing  povv  eis*  adequate  to  the  purpose 
given  b)  the  law,  those  power*  accompanied 
with  the  correspondent  obligations,  <mdtho>e 
obligations  dulv  tuliillcd  ,  then  it  1%  <md  not 
till  then,  that  latenev  becomes  pieMimptue 
evidence  of  /(///fr/mr/,  and  tlnou^h  th.it  of  cn- 
nnnalitv  latitaiu  \  beint>  understood  to  dt'Mg- 
nate  loluntu/i/  liiUmi/,  having  hu  its  object 
the  avoiding  toithrominirnes*,  foi  the  puipo-e 
of  a\  oidim;  j  usticiabiht  y. 

Supposing  the  fact  ot  latenev  established, 
and  the  tact  ot  latitancj  ju-tl\  infeued  tmrn 
it,  still,  under  the  c\i*tinir  invitation*,,  tin  le 
exists  a  counter-probability  bv  which  itt  pi  o- 
bative  foice  in  the  chaiactci  ot  a  criminative 
circumstance  is  weakened.  Feai,  and  tear  ot 
the  law,  v\oul<l  indeed  be  indicated  ,  but  th^ 
leal  evil  appieln-nded  at  the  hands  of  law 
might  be,  not  the  evil  ol  punishment,  inflicted 
under  that  name,  on  the  scoie  ot  ciiminahty 
in  an)  shape,  but  the  evil  ot  impugnment, 
on  the  score  ot  satisfaction  foi  monej  due  on 
an  account  not  penal 


*  Unfortunately,  under  English  law,  no 
suppositions  are  rtjali'cd;  a  sjstcm  ot  sham  no- 
tices being  among  the  devices  whereby  the  ends 
of  judicature  are  pursued,  under  the  prtttnce  of 
pursuing  the  ends  of  justice.  On  this  as  on  *o 
many  other  occasions,  the  inquiries  which  com- 
mon sense  would  dictate,  and  common  honesty 
pursue,  legal  policjr  forbids.  Without  any  ex- 
pense of  thought,  from  latency  latitancy  is  in- 
ferred, and  from  latitancy  delinquency;  and, 
though  not  absolutely  without  other  evidence, 
yet,  without  any  evidence  of  the  nature  of  which 
it  is  possible  tor  the  supposed  delinquent  to  be 
apprized.  If  a  bill  of  indictment,  after  evidence 
heard  thereon,  is  found  true  -by  a  gran  A  jury 
sworn  to  secrecy,  a  writ  called  a  capias  issues 
thereupon;  and,  in  consequence  of  that  writ,  after 
a  series  of  sham  notices  read  by  a  man  to  him- 
self in  a  private  chamber,  judgment  of  outlawry, 
m  which  conviction  is  included,  is  pronounced  of 
course.  [See  p.  50,  sub-ic^T*.  }  « 


In  so  far  ad  non-discharge  of  pecuniary 
debts,  or  other  non-penal  obligations,  is  con* 
sidered  as  an  offence,  and  non-surrender  of  a 
man's  person  to  imprisonment  in  satisfaction 
for  the  wiong  done  by  the  non-fulfilment  of 
those  obligations,  is  considered  as  an  ulterior 
offence  grounded  on  the  former,  —  the  en- 
gaging  in  a  coin  be  ot  latitaney  for  the  purpose 
of  voiding  buch  imprisonment  may  be  con- 
sidered as  constituting  the  matter  of  the  in- 
thmatne  supposition  above  indicated  under 
the  title  ot  di^itjii  less  culpable. 

a  pi  execution  actually  commenced, 


and  notice  of  iN  being  so  actually  received  by 
4he  supposed  delinquent:  on  this  supposition 
latencx  is  actually  con\erted  into  latitancy. 

Notorift)  ot  the  obnoxious  event,  coupled 
\\ith  notonet\  ot  popular  suspicion  iixing 
upon  the  Mippo-ed  delinquent  as  lw\ingbeeii 
concerned  in  the  production  of  it;  —  these 
CM  cumstiinces  together  \\ill  operate,  of  course, 
in  the  chmracti'i  of  evidential  y  fact*,  affording 
pie^umptue  evidence  of  the  information's 
having  icachcd  his  ears. 

Bj  habitual  occupation,  or  by  accident,  he 
\\as  in  an  itinerant  state.  He  i&  illiterate,  and 
the  tidveitiociiiL'nN,  it  anv  have  issued  ft  om 
the  pres-s,  ha\e  not  i  cached  his  e}cs.  The 
cmintiv  i1^  of  the  iiuinhei  of  those  which  are 
lint  vet  far  enough  advanced  in  the  arts  of 
lite  to  rendei  cummunicatioiH  in  that  mode 
ciiitomaiy  or  ca«y  These  ina>  serve  as  ex- 
ample- ot  a  vanetv  ot  circumstcinccs  by  which 
the  pmlutive  tone  ot  simple  latency,  as  evi- 
dential y  ot  latitancv,  mav  be  moie  01  less 
in 


CH  \PTER  XIII 

OF  TrtE  SITTTA1H)N  OF  1IIC  sfipposED  DELIN- 
WTl  NT  IN  UlsFCc  *  ol  MO'UVTS,'  MFANS, 
l)l^lM)sin<)\,  CIIMIU'TEK,  ANH  STATION  IN 
I  IFF,  1  ONsJDl  ui  D  AS  AF10KU1NU  EV1DLNCK 
OF  DLLIMJI'LNCY. 


§  1.    Of  the  stlufitiun  of  the  supposed 

quent  in  rt\f>L<'t  of  motivcb  and  means, 
considertd  as  prubabiliziny  or  di^probabi- 
hzmy  dtlintjuency. 

«BLTVV  i  F\  these  '-ev  eral  objects  the  connexion 
is  s^)  intimate,  that  thev  can  scarcely  be  spoken 
ot,  anv  ot  them,  without  reference  to  the  rest. 
But,  with  icgaid  to  delinquency,  the  indmi- 
tioiw  thev  will  be  seen  to  afford,  are,  with 
reference  to  one  another  (though  all  material) 
veiy  various  and  even  discoidant  ;  being  not 
unitormly  inculpativo,  but  in  some  respects 
exculpative  —  in  others  diiectly  mculpative, 
—  in  others  again  inculpative,  but  i>ot  so  much 
directly  as  indirectly,  by  serving  to  weaken 
the  force  of  an  exculpative  circumstance  .  and, 
as  Mich,  not  admitting  any  infirmativc  sup- 
position. 

The  psv  chological  object  designated  by  thd 
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[BOOK  V, 


*0*iw,  i*»  ft*  it  were,  the  basis  of  all 
thereto 

Tbe  Existence  of  a  triotive,  by  which  the 
Aftjfrtad  delinquent  might  have  been  led  (it 
IfnropjWsed)  to  the  commission  of  the  offence 
Sit  question,  is  a  fact  which,  in  criminal  cases 
knore  especially,  is  very  frequently  made  the 
fittbject  of  proof  Is  there  any  use  in  doing 
$i>?  In  certain  cases,  no  and  in  those,  I  be- 
lieve, it  never  is  done  in  other  cases,  yes : 
and  in  these,  I  believe,  at  the  suggestion  of 
COnamon  sense,  it  commonly  is  done  In  what 
eates,  and  in  what  sense  of  the  word  motive, 
it  is  worth  while  and  practicable  to  have 
recourse  to  evidence  or  argument  for  thiL 
purpose,  seems  very  geneially  understood  in 
practice. 

Motive  is  a  term  applied  to  the  indiscri- 
minate designation  of  divers  objects,  which 
require  to  be  distinguished 

It  is  applied  to  designate  any  desire,  when 
considered  as  the  cause  of  action  call  this 
the  interior  or  internal  motive. 

It  is  applied  to  designate  any  corporeal 
thing,  or  mass  of  things,  considered  as  the 
ebjeet  of  any  such  desire  call  the  object  by 
which  such  desire  is  consideied  as  excited, 
or  capable  of  being  excited,  the  exterior  01 
external  motive. 

Thus,  when  a  hungry  man  knocks  down  a 
baker,  for  the  purpose  of  stealing  a  loaf  of 
bread, — hunger  is  the  internal  motive  of  this 
criminal  act,  a  loaf  of  bread  the  external 

A  mischievous  event  being  supposed  to 
have  been  produced,  and  Titius  suspected  of 
feaving  been  concerned  in  the  production,  of 
it, —  What  could  have  been  his  motive*  says  a 
question,  the  pertinency  of  which  will  ne\er 
be  matter  of  dispute. 

The  following  seem  to  be  the  circumstances 
to  wtuctt  it  owes  its  pertinence  — 

Bvery  act  which,  in  the  force  of  any  one  or 
niq^e  of  the  tutelary  sanctions,  finds  a  source 
of  restraint — every  penal,  every  disreputable, 
ift  a  religious  community  every  irreligious, 
Aet~~i&  on  tfiat  account  rendered  more  or 
tese  JmprobftWe,  by  the  consideration  of  the 
penal  or  other  evil  consequences  attached  to 
ft.  Unless  this  restrictive  force  finds  an  im~ 
fHjlsive  force,  and  that  stronger  than  itself* 
ip  opposition  to  it,  the  culpable  act  is  not 
merely  wiprobabk,  but,  psychologically  speak- 
log,*  impossible 

To  ask,  What,  in  this  case,  could  have  been 
the  motive  *  is  to  ask,  not  what  could  have 
been  the  interior,  but  what  could  have  been 
tie  exterior  motive,  and  that  adequate  in 
of  force  to  the  production  of  such  an 
Not  the  interior  motive,  because, 
t  any  exception  worth  noting  to  the 
purpose,  all  sorts  of  desires  are  com- 
fefr  ajl  human  beings,  but  what  could 

get  belong  the  chapter  (Chap.  XVI.)  on 


have  been  the  exterior  motive  ?  In  the  situa- 
tion in  which  the  supposed  delinquent  appears 
to  have  been  placed,  where  is  the  object  to 
be  found,  which  could  excite  a  desire  strong 
enough  to  give  birth  (notwithstanding  the  op* 
position  made  by  the  combined  force  of  the 
several  tutelary  sanctions)  to  an  offence  of  the 
nature  of  that  which  he  is  suspected  of? 

To  go  about  to  prove  on  the  part  of  the 
supposed  delinquent  the  existence  of  a  desire* 
a  feeling,  a  passion,  which  presents  itself  as 
capable  of  accounting  for  the  commission  of 
the  crime,  would  be  an  enterprise  frequently 
flim  practicable,  and^ always  useless  No  crime 
that  has  not  some  spefries  of  desire  for  its 
cause,  and,  with  an  exception  or  two  not 
worth  dwelling  upon,  no  human  bosom  that 
is  nor  the  seat,  constantly  or  occasionally,  of 
every  modification  of  desire 

It  is  not  the  mere  existence  of  the  desire 
—  the  piopeqsity  or  the  relish  for  this  or  that 
source  of  pleasure,  the  aversion  for  this  or 
that  source  of  pain  If  it  \vei  e, — by  the  same 
rule  that  the  supposed  delinquent  is  guilty, 
so  is  every  other  human  creature  It  is  the 
existence  of  some  exterior  object,  of  a  nature 
to  call  into  action  this  or  that  desire  or  pro- 
pensity, and  to  infuse  into  it  a  degree  of  force 
capable  of  surmounting  the  joint  force  of 
those  tutelary  motives,  by  the  influence  of 
\\hich  men  m  general  are  restrained  from 
giving  the  leins  to  criminal  desire 

Under  the  denomination  of  the  motive  must 
be  <comprised,  foi  the  present  purpose,  not 
only  the  internal  desire,  but  the  contempla- 
tion *t  the  exterior  event,  or  state  of  things, 
which  the  desne  looks  to  for  its  gratifica- 
tion— looks  to  as  the  cause  which  wall  bring 
within  a  man's  reach  the  good  ( whatevei  it 
oe)  which'  is  the  object  of  the  desire  The 
existence  of  the  motive  in  the  former  sense, 
is  the  psychological  fact  —  in  the  latter,  the 
physical  fact  It  is  in  the  latter  sense,  and 
that  alone,  that  the  existence  of  a  motive 
eithei  icquires  proof,  or  is  susceptible  of  it. 
In  this  case,  the^ internal  motive  to  the  act — 
the  criminal  act — is  the  expectation  that  the 
good  in  question  will  be  brought  into  a  man's 
possession  by  such  criminal  act.  The  exist- 
ence of  Titius  is  sufficient  proof  of  Titius's 
being  acted  upon,  and  that  during  the  whole 
course  of  his  life,  by  the  love,  the  desire,  of 
the  matter  of  wealth  The  man  who,  de- 
siring to  live,  has  no  desire  for  the  matter  of 
wealth,  exists  only  in  the  fancy,  or  rather 
in  the  language,  of  shallow  declaimers  •  to 
desire  to  live,  is  to  desire  to  eat;  and  to 
desire  to  eat,  is  to  desire  to  possess  things 
eatable. 

What,  then,  is  the  matter  of  fact  proved, 
under  the  name  of  the  existence  of  a  motive  ? 
It  is  either  the  actual  excitation  of  this  or 
that  desire  by  this  or  that  assignable  cause , 
or  else  the<pxisi*ti«^of  this  or  that  object, 
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in  a  state  in  which  it  will  naturally,  in  the 
breast  of  the  party  in  question,  have  bad  the 
effect  of  exciting  this  or  that  desire.  Man  in 
general  is  susceptible  of  enmity— the  desire 
of  witnessing  pain  on  the  part  of  the  indivi- 
dual who  is  the  object  of  it.  Man  in  general 
is  susceptible  of  sexual  desire.  No  human 
bosom  that  does  not  harbour  within  iutlf 
the  love,  the  desire,  of  the  matter  of  wealth. 
Thus  much  is  what  everybody  is  sufficiently 
persuaded  of:  thus  much  is  what  nobody  ever 
thinks  of  proving.  But  Clodius  had  become 


tia  with  particular  force  .  upon  the  death  of 
Amerinus,  property  to  a  considerable  amount 
was  secured  to  Ilutres  ;  of  that  state  of  things 
Haeres  could  not  be  unconscious,  and  had 
been  heard  to  speak  of  it  vuth  impatience 
These  are  facts  which  admit  <J  proof,  and 
may  well  appear  to  call  for  it.  But,  in  the 
case  of  the  happening  of  the  correspondent 
obnoxious  event  in  question,  and  a  suspicion 
pointing  to  Milo,  Tdrquimus,  or  ILi'ivs,  re- 
spectively, as  the  ciimmal  author  of  that 
event,  —  to  prove  the  exigence  ot  these  le- 
spective  facts,  is  to  prove,  on  the  part  of 
these  persons  respective!),  the  existence  of 
the  appropriate  motive 

Thus  it  is  that  the  consideration  of  any  ob- 
ject pointed  to  as  capable  ot  having  operated, 
in  the  case  in  question,  with  an  adequate  de- 
gree of  seductive  force,  acts  in  relation  to  the 
supposed  offence,  not  so  muck  in  the  charac- 
ter of  a  directly  piobabihzing  consideration, 
as  in  that  of  a  consideiation  tending  to  repel 
the  force  of  improbability  (psychological  mi- 
probability)  acting  in  the  character  and  <h- 
lection  of  a  disprobabihzing  circumstance,  ^n 
no  occasion  (&a\s  the  defendant)  does  man 
ever  act  without  a  motive.  Admitted  (replies 
the  prosecutor  ")  but  here,  then,  was  jour 
motive:  such  01  such  ma)  have  been  the  de- 
sire excited  in  >our  breast:  thus  or  thus  was 
it,  or  might  it  have  been,  gratified  by  the 
event,  of  which,  tiom  all  the  evidence  taken 
together,  )our  art,  jour  criminal  act,  is  con- 
cluded to  have  been  the  cause.  Against  this 
disprobabitizing  cii  cumstance  —  p>-}  chological 
improbability, —  the  existence  of  a  motive,  it 
Droved,  may  have  consideiable  weight,  it  may 
even  destroy  the  force  of  the  <lisprobabilizmg 
circumstance  altogethei .  Considered  in  itseU, 
the  criminative  force  of  the  ciicumsUnce  con- 
sisting in  the  motive  (consisting  in  this,  viz. 
that  the  situation  in  which  the  supposed 
delinquent  is,  is  such  as  subjects  him  to  the 
action  of  the  motive  in  question,)  amounts 
to  nothing.  In  the  natural  course  of  things, 
where  there  is  any  property,  every  child  has 
something  to  gain  by  the  death  of  a  parent. 
But,  upon  the  death  of  a  father,  no  one  is 
ever  led  by  any  such  cojj'i^fati^i  to  look  to 


an  act  of  parricide,  in  the  first  instance,  a» 
the  most  probable  cause  of  the  death* 

Not  being  properly  a  criminative  circum- 
stance, no  counter-probabilities  seem  appli- 
cable to  it  in  the  character  of  infirinative 
considerations. 

The  following  cases  may  serve  as  instances 
where,  in  the  way  above  explained,  the  motive 
(viz.  the  exterior  motive)  became,  and  with 
propriety,  an  object  of  consideration,  in  the 
character  of  a  criminative  circumstance. 

Anno  17H1. — Donnellan's  case  at  Warwick 
assizes  Offence,  murder  of  his  wife's  bro- 
ther. Motive,  prospect  of  succession  to  his 
propert  v . 

Anno  1803 — Fern's  case  at  Surrey  assizes. 
Offence,  mcendiai  ism.  Motive,  profit  by  over- 
insurance. 

Anno  1803  —  Robert  Wilson's  case  at 
Edinburgh.  Offence,  murder  of  his  wife. 
Motive,  paving  the  way  to  a  more  agreeable 
connexion  with  another  woman. 

Anno  17^3 — Mary  Blandy's  case  at  the 
Oxford  assizes.  Offence,  the  murder  of  her 
hither  by  a  long  coulee  of  poison.  The  pro- 
perty of  the  father  was  considerable  :  she  v^as 
an  only  child  ;  it  would  fall  to  her  of  course. 
But,  where  parricide  is  the  offence,  is  it  in 
the  nature  of  money  to  constitute  a  seducing 
motive9  At  that  rate,  parricide,  instead  of 
being  as  rare  as  it  is  horrible,  would  be  among 
the  most  frequent  ot  offences.  She  was  en- 
aiiiouied  of  the  wretched  Cranston,  her  se- 
ducer, and  the  existence  of  the  fondest  of 
parents  presented  itself  as  an  obstacle  to  an 
un*on,  which,  had  she  known  all,  she  would 
have  known  could  not  be  legalized.  What 
the  force  of  steam  is  in  the  physical  world, 
tin*  force  ot  love  is  in  the  psv chological — CM- 
pdbli*  when  under  piessiire,  of  opposing  the 
strongest  force.  The*existence  ot  such  pres- 
sme  is  among  the  most  common  of  all  fa- 
mily incidents ;  the  attempt  to  surmount  it 
bv  such  fl.igitious  means,  happily  among  the 
most  rare.  But  to  bring  this  motive  to  view 
required  no  separate  evidence.  The  same 
evidence  which  showed  from  what  source  she 
iiud  leceived  the  poison,  showed  by  what 
motive  she  had  been  led  to  administer  it. 
.  Thfophrdstusis  accused  of  theft.  Fortune, 
opulent ,  reputation,  unspotted ;  disposition, 
generous.  The  object  of  small  value.  Delin- 
quency assumed ;  what  could  have  been  his 
motive  >  It  was  a  black-letter  book  ;  a  coc- 
kleshell; a  butterfly.  Theophrastus  was  a 
collector. 

Means  —  i.  e.  means  of  producing  the  mis- 
chievous effect  in  question  —  seem  to  ctfcne 
under  consideration  to  much  the  same  purpose 
as  motives.  The  belief  of  the  existence  of 
whatever  means  are  regarded  as  nccessac 
to  the  production  of  the  effect  in 
being  a  condition  precedent  to 
vour, — means  may  in  this  ca<u» 
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M  coming  untfor  the  denomination  of  motives : 
power  bring  a*  necessary  an  article  as  desire, 
ifl^Mfc  aa&emblage  of  productive  causes. 
"""""  rtuntty  seems  to  be  understood  an 
of  such  articles,  in  the  composi- 
the  aggregate  mass  of  means,  as  pos- 
ftess  not  a  permanent,  but  onl>  a  transient 
existence. 

§  %  Of  the  situation  of  the  supposed  delin- 
quent in  respect ^/disposition  and  chaiacter, 
Considered  as  probabihzing  01  di*>probabi- 
Kzing  delinquency. 

<  Disposition  is  produced  by  motives 

A  man  is  said  to  be  of  such  or  such  a  dis- 
position, according  as  it  is  to  the  influence  of 
the  motives  that  belong  to  this  01  that  class 
that  be  is  consideied  as  being  more  or  less 
in  subjection  *  reference  being  made  to  the 
degree  of  influence  supposed  to  be  exei  cised 
by  these  same  motives  over  the  minds  of  the 
generality  of  the  class  of  persons  with  whose 
conduct  his  conduct  is  compared  It  the  mo- 
tives of  the  self-regarding  class  are  consi- 
dered as  predominant,  a  selfish  disposition  is 
ascribed  tahim  if  motives  of  the  ^otial  class, 
ft  disposition  of  the  social  or  benevolent  cast 
if  of  the  dissocial  kind,  a  disposition  of  the 
dissocial  or  malevolent  cast.* 

The  effect  of  disposition,  supposing  it  in 
proof,  may  be  either  mculpative  01  exculpa- 
tive. So  far  as  it  is  of  the  virtuous  cast,  and 
thence  the  tendency  of  its  operation  excul- 
pative, important  as  the  consideration  is,  it 
belongs  not  to  this  place  The  effect  and  use 
of  it  is,  to  be  opposed  to  mculpative  evidence 
of  all  sorts,  and,  on  the  ground  of  a  modi- 
fication of  impiobability  (viz  psychological 
improbability,)  to  tend  to  discredit  direct  and 
positive  evidence ,  or>%n  the  chaiacter  of  an 
•infirmative  consideration,  to  diminish  the  pio- 
bative  force  of  the  inferences  drawn  from  the 
circumstantial  part  of  the  evidence 

So  far  as  the  disposition  indicated  is  of  the 
vicious  cast,  exhibiting  a  more  than  ordinal  v 
degree  of  force  on  the  part  either  of  the  self- 
regarding  or  dissocial  motives,— it  will  gene- 
raliy,  though  not  uniformly,  afford  inferences 
tending  to  probabihze  the  delinquency  of  the 
supposed  delinquent,  m  respect  of  the  offence* 
in  question,  whatever  it  may  be  In  general, 
however,  it  admits  not  of  proof  on  purpose 
To  take  disposition  for  the  subject  of  express 
inquiry,  would  be  to  try  one  cause,  or  per- 
haps a  swarm  of  causes,  under  the  name  and 
on  the  occasion  of  another. 

^^fiSee  Introduction  to  the  Principles  of  Morals 
'*  Legislation^  VoL  L   Where  a  multitude  of 
of  the  same  complexion  are  considered  as 
ing  one  another  on  the  part  of  the  same 
'^specially  if  in  a  series  extending  over  a 
•able  length  of  tune?)  the  word  habit  is 
From  a  single  act,  disposition 
ca*es  to  be  inferred:  djortion,  \ 


But,  not  unfrequontly,  indication  of  die* 
position,  depravity  of  disposition,  comes  in  of 
course,  along  with  other  and  more  directly 
apposite  evidence ;  and  when  it  does,  it  ia  na- 
turally impressive,  and,  if  sufficiently  proved^ 
it  is  scarcely  to  be  wished  that  it  should  be 
otherwise  than  impressive. 

*As  to  infirmative  suppositions,  they  are, 
here  also,  plainly  out  of  the  question*  reasons 
the  same  as  above 

Character  is  sometimes  used  as  synonyirtous 
to  disposition  itself,  but,  more  commonly,  for 
the  opinion  supposed  to  be  entertained  con- 
<tei  riingj  the  disposition  of  the  individual  in 
question,  by  such  persons  as  have  had  more  or 
less  opportunity  of  becoming  acquainted  with 
the  indications  given  of  it  f 

Character  is  accordingly,  on  occasions  of 
this  sort,  the  word  almost  cxclusivelj-  in  use . 
disposition  very  seldom  the  distinction  is 
scarcely  an  object  of  notice 

Foi  the  consulei  ation  of  character  (so  far 
as  theie  is  any  difference)  there  is  evidently 
still  less  room,  in  general,  than  foi  that  of  dis- 
position, foi  the  piupose  of  probabilizing  thtf 
act  of  delinquency  in  question,  on  the  part  of 
the  supposed  delinquent 

Cases,  however,  are  not  altogether  want- 
ing, in  which  not  only  the  question  of  dispo- 
sition, as  indicated  by  this  or  that  aiticle  in 
the  general  mass  of  evidence  collected  foi 
other  purposes,  but  even  the  question  ot 
character,  a^»  distinguished  horn  disposition, 
majr,  in  a  criminative  view,  piesent  a  claim 
to  notice  * 

Offences  having  ill- will  for  their  motive  — 
having  ill-\vill  for  their  psychological  cause, 
—  seem  to  be  those,  in  respect  ot  which,  m  a 
curmnativt  view,  the  question  of  character  is 
meat  apt  to  be  material  In  the  case  of  an 
offence  of  this  desciiption,  take  the  following 
examples  — 

1  Offence,  personal  injurj  ,  the  author  un- 
certain the  character  of  the  supposed  delin- 
quent, is  it  such  as  to  point  to  him  rather 
than  to  othei  s  ° 

2  Quart  el  mutual ,  the  supposed  delinquent 
a  party  the  transaction  more  or  less  involved 
in  obscurity  —  considering  the  adverse  party 
on  the  one  hand,  and  the  supposed  delin- 
quent on  the  othei, — >\hich,  111  lespect  of  his 
character,  seems  most  likely  to  have  been  1% 
the  wrong,  or  likely  to  have  been  most  in  the 
wrong9 

§  3.  Difficulties  attendant  on  the  admission 
of  character  evidence. 

In  an  abstract  point  of  view,  it  appears  ob- 


•f-  Thus  in  English.  In  French,  caractere 
seems  scarcely  ever  to  be  employed  to  denote 
anything  but  the  disposition  itself:  where  the 
opinion  entertained  of  it  by  others  is  meant  to 
be  brought  (9  vitf-n^he  word  reputation  is  em* 
ployed.  % 
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vious  and  indisputable,  that,  on  the  question 
between  delinquency  and  non  -  delinquency, 
considerable  light  may  be  expected  to  be 
thrown  by  the  consideration  of  previous  cha- 
racter. But,  when  the  occasion  calls  for 
applying  this  general  notion  to  piactice,  diffi- 
culties of  no  small  moment  will  be  seen  to 
arise-  some  of  them  such  as  seem  scarce  f ca- 
pable of  receiving  solution  but  in  the  Gordian 
style. 

1.  Character  favourable  tendency  of  the 
evidence,  exculpative  fact  indicated,  non- 
delmquenrv.  Bond  of  connexion  between  the 
evidentiary  fact  and  the*fart  indicated,  im- 
probability of  the  p\vcholotfical  kimfc  nnpro*- 
babihty  that  a  mjin  bearinp  sueh  a  character 
should  ha\e  Boiled  it  by  such  an  offence*  that 
a  man  in  whose  instance  the  prepondeiance  of 
the  social  motives  oxer  the  di-sonal  and  self- 
regarding  has  been  so  decided  and  continued, 
should,  in  the  individual  instance  in  question, 
have  given  wii}  to  the  inipuKf  ot  the  Deduc- 
tive motive^. 

Whether  the  character  be  general  01  special, 
in  this  case  the  danirei  ot  piejudite  to  justice 
does  not  present  itself  <is  bv  any  means  con- 
siderable enough  to  indieate  the  propuefv  of 
excluding  the  evidence  in  any  ease.  1.  Cir- 
cumstantial evidence  so  loosclv  connected 
with  the  fart  in  dispute,  is  not  hkeh  to  pre- 
vail against  a  mas^  ot  appiopimte  evidence, 
whether  dneet  01  encumstantial,  01  both  to- 
gether, to  tin  amount  MitVicient  tor  conviction 
2.  In  the  case  of  tfeneial  bad  disposition,  and 
its  i.atuial  consequence,  barlchauietei,  it  \\ill 
in  general  not  be  ea-v  to  obtain  te-tynomals 
of  ifood  character  tiom  peison-  po-tcs^m^  a 
chaiaeter  ol  sutlieient  appnent  tm-twoi  thi- 
ness  to  piesent  a  pio^pcct  ot  mateiial  pioba- 
tive  fui  re.  €  * 

Nor  would  it  be  ^afi1  to  put  an  exclusion 
upon  evidence  ot  this  natuie  inasmuch  as, 
in  case  ot  an  inculpative  ronspiiarv,  or  even 
an  unto\\urd  i  onihmution  ot  circumstances,  it 
mav  be  the  onlj  sort  of  evidence  bv  which  it 
may  be  in  the  puwei  of  the  puiest  ar»d  mo-t 
exalted  probity  to  defend  itself  In  all  such 
eases,  ^eneial  rh.u.ieter,  it  bein^1  on  the  ta- 
voiu  able  side,  is  pel  tinent  nor  docs  it  lie  open 
to  the  objection  which  we  shall  see  apphini; 
to  it  if  emplovcd  foi  the  puipose  ot  painting 
character  on  the  unfavourable  side. 

What  seems  the  only  objection,  then,  in  this 
case,  is  referable  to  the  head  ot  vexation, 
vexation  to  the  judge  (which  is  vexation  to 
the  public  through  the  medium  of  the  judge,  ^ 
by  the  time  that  may  come  to  have  been  con- 
sumed in  the  exhibition  of  a  species  of  evidence 
of  which  the  probative  force  is  so  inconsider- 
able and  inconclusive,  vexation  again  to  the 
judge,  by  the  quantity  of  his  power  of  atten- 
tion that  may  come  to  have  been  expended 
upon  a  species  of  evidence  comparatively  ir- 
relevant —  a  species  o^matum  which,  when 


screwed  up  to  a  certain  height,  hecomea  dan- 
gerous even  to  the  direct  justice  of  the  aww. 

To  the  species  of  vexation  attaching  itseM 
fas  above)  to  the  station  of  the  judge,  may  be 
to  be  added  in  some  case*  another  lot  of  Vex- 
ation attaching  itself  to  the  station  of  witness; 
viz.  to  the  witnesse*  from  whom  the  testimonj 
.  question  is  to  be  extracted.    On  the  other 
^and,  vexation,  in  this  instance,  supposes  un- 
willingness on  the  part  ot  the  witness,  power 
to  compel  his  testimony  notwithstanding1,  and 
that  power  exercised.      A  witness  who  is  on 
such   an  occasion   unwilling  to  depose  in  a 
man's  favour,  is  not  likelj  (it  may  be  said)  to 
be  called  upon  by  him  for  that  purpose:  hos- 
tilitv  lather  than  ^ympathy  is  the  affection  in 
*urh  a  case  to  be  expected.    But  it  doe&  not 
follow  bv  any  means,  that  because  a  man  is 
unwilling  to  take  upon  him  the  loss  of  time, 
and  peih.ips  expense,  imposed  upon  him  by 
his  coining  foiwaid  in  the  capacity  of  a  wit- 
ness, his  reluct  juire  and  resentment  should  rise 
to  Mich  a  height  as  to  engage  him  to  give  an 
nn favourable  testimony,  in  contradiction  to 
his  own  conscience. 

*J  The  ea*e  whei  e  the  party  calling  for  the 
evidence  t>t  charactei  (the  defendant's*  clmrac- 
tei )  is  the  demandant — the  prosecutor, —  the 
expeeted  tendency  of  it  consequently  unfa- 
vourable —  pie-eri1>  much  greater  difficulties. 

1 .  Is  it  conceived  in  general  terms  ?  — no 
spceiiieation  ot  facts,  no  instances  of  parti- 
cular misconduct  cm  any  individual  occasion 
-perilled  ?  —  A  wide,  and  at  the  same  time  a 
safe,  dooi  is  opened  to  calumny.  The  calumny 
is  in  its  nature  unpunishable,  lij  the  suppo- 
sition, no  paiticulai  tact  is  or  can  be  specified, 
nothinir  which,  toi  the  purpose  either  of  pu- 
nishment or  compensation,  is  capable  of  being 
di-j)i  lived  What  i*  delivered  is  mere  matter 
ot  opinion ,  and  thai  an  opinion  which,  by  the 
power  of  the  law  itself,  a  man  is  compelled 
to  Klve- 

•J  Is  it  conceived  in  particular  terms?  par- 
tieular  tacts  stated  J  —  Still  either  the  door  is 
lett  open  to  cnluinnv,  or  fresh  difficulties  pre- 
sent themselves.  Neither  on  this,  nor  on  any 
other  occasion  niiuht  a  man's  reputation  ta  be 
liable  to  be  destiojed  or  impaired  by  mere 
heaisav  evidence.  If  a  punishable  or  other- 
vvi-e  disputable  act  is  to  be  charged  upon  a 
man,  on  this  occasion  as  on  others,  the  charge 
ought  to  be  made  good  by  a  satisfactory  mass 
of  evidence.  On  this  as  on  any  other  occasion, 
he  ought  to  be  heaid  in  his  defence,  with 
libei  ty  to  contest  the  charge,  and  produce 
exculpative  evidence  of  all  sorts,  as  in  other 
cases.  Under  the  name  of  giving  evidence  of 
character,  what  then  does  the  operation  here 
in  question  amount  to?  It  is  trying  one  cause 
for  the  purpobe  of  another  cause.  Say  rather, 
trying  an  indefinite  number  of  causes ;  for  it 
is  not  a  single  swallow  that  makes  a  summer 
— a  single  act  a  habit,  a  disposition,  a  sufficient 
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ft.  — 

for  character,  and  that  unfavourable*  (  profits,  never  can  fail  of  suffering,  upon  the 
Groses  tins*  la  any  number  are  tried  —  one    whole. 

The  complete  removal  of  the  eventual  in* 


»  tried  —  as  it  were  in  the 


fa  itself,  the  trial  of  any  or 
|*  tucb  incidental  cause  cannot,  with  any 
tency,  be  regarded  in  the  light  of  an 
Either  the  law  is  a  bad  one, 
MMf  as  such  ought  to  be  repealed,  or  obedience 
to  it  tiugkt  to  be  enforced.  Either  the  law 
(Nflf  Js  a  grievance,  or  the  non-execution  of 
fafr  (bating  the  particular  cases  calling  for  par- 
fttt*}  w  a  grievance.  Far  from  i  egret,  it  should 
to  matter  of  satisfaction,  that,  by  so  cheap 
md  unexceptionable  a  method,  delinquency 


brought  to  light. 
^  But  it  is  by  the  decision  given  in  these  in- 
'idental  causes,  that  the  decision  to  be  given 
n  the  principal  cause  is  to  be  influenced  On 
iris  Supposition,  perhaps  the  progress,  at  any 
ate  the  conclusion,  of  the  principal  cause,  is 
c£pt  back  till  after  the  conclusion  of  each 
uch  incidental  cause 

Such  are  the  difficulties,  in  the  case  where 
he  imputation  clothes  itself  in  specific  forms 
Vhwe,  as  above,  it  confines  itself  to  generals, 
be  difficulty,  the  ulterior  difficulty,  that  re- 
mine  to  be  brought  to  view,  is  different,  but 
at  less.  Those  persons  on  whose  opinion  or 
retended  opinion,  without  any  check  upon 
*eir  mendacity,  the  fate  of  the  defendant  is 
mqre  or  less  to  depend,  who  are  they  ?  What 
sort  of  a  character  is  theirs  *  Character  in 
this  case — the  case  of  a  witness,  a  mere  wit- 
toess  — -  presents  (it  must  be  allowed,)  or  at 
leatt  ought  to  present  a  different  idea  in  this 
Instance  from  what  it  did  in  the  other,  ih 
that  of  the  defendant.  In  the  instance  of  the 
defendant,— the  character,  the  disposition  in 
question  (it  is,  by  the  supposition,  of  the  un- 
frvourable  cast,)  admits v?f  any  modification, 
according  to  the  nature  of  the  imputed  of* 
fe&ce :  in  the  case  of  the  witness,  it  is  con- 
fi&0d  to  mendacity ,  or,  if  it  extend  to  any 
Other  vicious  propensity,  it  is  only  in  so  far 
ag  a  propensity  to  mendacity  may  be  infeired 
from  it. 

But  if  the  character  of  any  one  witness 
ought  to  be  suffered  to  be  put  in  issue,  so,  by 
the  same  reason,  ought  that  of  every  other. 
This  being  admitted,  you  put  it  in  the  power 
pf  the  party — 4>f  that  one  of  the  parties  whose 
interest  it  is  to  defeat  law  and  justice  —  to 
bifrg  upon  the  carpet  a  chain  of  character 
tttfdence  without  end ;— an  arithmetical  re- 
petend,  or,  by  accident,  even  an  arithmetical 
rfrailate, 

(  4*  flutes  tending  to  the  solution  of  the  above 

\  *  -  difficulties. 

•   v   » 

'• Irf  judicature,  in  legislation,  difficulties 
tiotir  gwa*  soever)  should  never  be  dissem- 
tkfd.  a  From  Jalsehood,  from  concealment, 
rom  iraportuf*  in  aiiy  shape,  justice  nevei 


conveniences  and  correspondent  difficulties 
being  hopeless,  all  that  remains  is  to  present 
such  considerations  and  expedients  as  appear 
calculated  to  reduce  the  embarrassment  to 
its  minimum. 

rOn  the  one  band,  to  compel  the  admission 
of  this  sort  of  evidence  in  all  cases,  on  both 
bides,  and  of  both  aspects,  favourable  and 
unfavourable — on  the  other  hand,  to  compel 
the  refusal  of  it  in  any  case  by  an  unbending 
inle,  —  are  two  extremes,  both  of  which, 
though  pot  m  equal  degree,  threaten  to  be 


prejudicial  to  the  interests  of  justice  It 
seems  to  be  one  of  those  cases  in  which  a 
considerable  latitude  ought  to  be  given  to  the 
discretion  of  the  judge  To  abuse  it,  will  not, 
indeed,  be  out  of  his  power,  but  neither  is 
the  danger  of  abuse  so  great,  but  that,  if  he 
is  not  fit  to<*be  trusted  with  this  power, 
neither  is  he  fit  to  be  trusted  with  the  other 
powers  attached  to  his  office. 

If  there  were  a  case  in  which  it  would  be 
proper  to  render  the  admission  of  evidence  of 
this  species  compulsory,  it  would  be  the  case 
where,  the  character  in  question  being  that 
of  the  defendant,  the  evidence  is  called  for  at 
his  instance,  and  the  punishment  attached  to 
the  offence  is  loss  of  life  Why  ?  Because, 
in  case  of  an  improper  lefusal,  punishment 
undue,  and  at  the  same  time  irreparable,  may 
be  the  consequence.  But  what  is  the  mea- 
sure indicated  by  this  consideration  ?  Not 
the  making  the  admission  of  this  species  com* 
pulsorjj,  even  in  this  case,  but  the  forbeanng 
to  employ  a  mode  of  punishment,  which  m 
this,  as  well  as  every  other  point  of  view,  is 
adverse  to  tfie  interests  of  justice — favour* 
able  to  them  in  none 

The  case  in  which  the  sort  of  circumstan- 
tial evidence  afforded  by  moral  character  is 
of  gieatest  importance,  is  that  in  which,  the 
station  of  the  party  and  the  witness  being 
combined  in  one,  the  cause  affords  no  other 
evidence  on  that  side 

The  demand  for  this  species  of  evidence 
is  of  course  doubled,  in  the  case  where  the 
same  combination  of  stations  takes  place  on 
both  sides,  and  on  each  side  is  accompanied 
with  the  same  absence  of  all  other  and  less 
suspicious  evidence 

In  cases  not  penal,  it  will  constitute  n  na- 
tural safeguard  against  perjury  on  the  part 
of  a  plaintiff  deposing  in  support  of  his  own 
demand ,  supposing  an  habitual  course  of 
peijury  to  be  capable  of  being  otherwise  en* 
gaged  in  as  a  source  of  livelihood.  The  taint 
which  a^few  steps  in  this  career  would  have 
the  effect  of  imprinting  on  a  man's  reputation, 
would  not  fail  to  oppose  a  powerful  obstacle 
to  his  perseveung  in  it  with  any  adequate 
piospect 
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The  following  seem  to  be  the  considerations 
by  which  the  admission  or  rejection  of  this 
.species  of  evidence  ought  to  be  determined : 

1.  The  importance  of  the  cause  to  the  de- 
mandant's side,  in  respect  of  the  mischief  of 
Impunity. 

24.  The  importance  of  the  cause  to  the  de- 
fendant's side,  ih  respect  of  the  mischief*  of 
undue  punishment. 

3.  The  importance  of  the  matter  in  dispute 
to  each  party  respectively,  in  the  case  of  a 
non-penal  cause. 

4.  The  delay  threatened  by  the  production 
of  the  evidence  applied  &r.  • 

5.  The  vexation  Apprehended  to  third  per- 
sons, from  the  production  (supposing  it  com- 
pulsory) of  the  evidence  applied  for. 

6.  The  doubt  fulness  of  the  case,  as  it  stands 
on  the  ground  of  the  other  more  appropriate 
evidence. 

The  following  rules  and  observations  seem 
calculated  to  aid  the  judge  in  determining  on 
the  admission  or  rejection  of  this  species  of 
evidence:  — 

1.  No  evidence  of  character,  good  or  bad 
—  no  speaking  to  character,    favourably  or 
unfavourably  (i.  e.  at  the  instance  either  of 
the  defendant  or  the  demandant) — ought  to 
be  admitted,  without  power  to  the  judge  (if 
he  thinks  fit)  to  allow  of  time  for  inquiry 
into  the  character  of  the  character -givers 
themselves.    Why  ?    For  the  same  reason  as 
in  case  of  alibi  evidence.*    But  the  force  of 
the  reasons  in  this  case  are  much  less  con- 
clusive, the  evidence  of  badness  of  character 
being  in  its  nature  so  much  less  precise  and 
satisfactory  than  the  evidence  of  the  exist- 
ence or  non-existence  of  such  or  such  a  per- 
son, at  such  or  such  a  time,  in  such  or  such  a 
place.  *  * 

2.  Evidence  of  bad  character  in  crimination 
of  the  defendant,  ought  not  to  be  admitted, 
unless  in  so  far  as  it  results  from  evidence 
admissible  on  other  grounds ;  or  unless,  the 
fact  of  the  offence  being  clear,  the  question 
is,  between  two  persons  suspected,  which  of 
them  was  the  author  ?     And  even  in  these 
cases  (that  the  quantity  of  vexation  and  de- 
lay may  not  be  altogether  boundless,)  power 
should  be  left  to  the  judge  to  limit  the  quan- 
tity or  quality  of  the  evidence,  the  number 
and  choice  of  the  witnesses,  in  declared  con- 
sideration of  the  apprehended  magnitude  of 
these  respective  inconveniences. 

3.  If,  at  the  instance  of  the  defendant,  evi- 
dence in  favour  of  his  character  iswadmitted ; 
so,  at  the  instance  of  the  other  side,  should 
counter-evidence  operating  in  disfavour  of  his 
character  be  admitted,  and  time  accordingly 
be  allowed  for  it.-f- 

*  See  farther  on,  Chap.  XVI.  §  11. 

t  In  English  practice,  the  only  counter-evi- 
dence which  is  allowed  to  b{Lproduced  i*  such  as 
may  be  extracted  frojp  tftnmntsses,  who  come 


4.  Supposing  the  extraction  of  ielf*cf&a$* 
native  evidence  from  the  mouth  of  the  <w* 
fendant  admitted,  examination  to  this  point 
will  be  as  unexceptionable  as  to  any  other  ; 
and,  so  far  as  it  extends,  the  vexation  will  be 
kept  from  reaching  third  persons;  and  the 
additional  delay  will  be  less,  in  the  case  of 
evidence  extracted  from  this  source,  than  of 
evidence  extracted  from  any  other. 

5.  Two  considerations  operate  in  diminu- 
tion of  the  inconvenience  from  character* 
evidence  at  the  instance,  and  consequently  in 
favour,  of  a  defendant.     If  the  characters  of 
his  witnesses  are  obscure  and  unknown,  the 
danger  of  their  obtaining  undue  credence  is 
but  little;  if  suspected,  still  less:  —  if  known, 
so  as  to  present  a  claim  to  confidence,  the  in- 
ference thence  deduced,  though  not  good  as 
to  past  innocence  in  respect  of  the  individual 
offence  charged,  may  be  good  in  respect  of 
the  probability  of  future  reformation,  in  con- 
sequence of  the  impression  made  by  the  trial 
and  its  attendant  terrors. 

6.  But  if,  in  consideration  rather  of  the 
prospect  of  reformation  than  of  the  probabili- 
ty of  innocence,  acquittal  be  grounded  on  evi- 
dence of  preceding  good  character,  aa  above, 
—  it  ought  not  to  extend  beyond  the  amount 
of  punishment  under  the  name  of  punish  men  t: 
it  ought  not  to  preclude  the  party  injured 
from  satisfaction  at  the  expense  of  the  de- 
fendant, if  the  force  of  the  evidence,  upon 
the  whole,  would  be  sufficient  to  entitle  him 
to  a  decision  in  his  favour,  supposipg  the  case 
a  purely  non-penal  case. 

7.  If  the  appropriate  evidence  in  the  cause 
leans  in  favour  of  the  defendant,  the  demand 
for  this  inappropriate  evidence  has  no  place. 

8.  Supposing  a  professional  judge  or  judges, 
witfi  a  jury  of  occasional  judges,  —  power  might 
be  given  to  the  judge  to  suspend  the  admis- 
sion of  this  character-evidence,  so  as  not  to 
admit  it  but  in  case  of  conviction,  or  inde- 
cision, on  the  ground  of  the  appropriate  evi- 
dence. Suppose  a  professional  judge  or  judges, 
acting  without  a  jury,  —  the  demand  for  the 
conditional  decision,  as  above,  has  no  place. 
He  simply  suspends  his  definitive  decision  till 
the  evidence  of  character  has  been  got  in. 

Character  -evidence  has  this  in  common 
with  alibi  evidence,  that  it  is  with  the  utmost 
facility  and  clearness  distinguishable  from 
every  other  species  of  evidence.  What  passes 
in  relation  to  it  is  therefore,  with  proportion- 
able facility,  susceptible  of  registration  : 

1.  Whose  character  it  is  —  the  demandant's 
or  the  defendant's. 

2.  At  whose  instance  called  for  —  that  of 
the  demandant,  the  defendant,  or  the  judge. 

3.  When  called  for  by  demandant  or  de- 
fendant —  whether  ordered  accordingly,  or  re~ 

by  the  judge. 


to  speak  in  favour  of  the  prisoner's  character*  IB 
crofts-examination.—  Ed. 
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4*  If  refined,  on  what  ground  —  whether 
delay,  and  to  whose  prejudice  —that  of  de~ 
or  defendant  ;  or  vexation,  and  to 


-—  whether,  1.  to  the  court  and  the 
public  in  respect  of  time  consumed,  01  2  to 
tW  Witness  or  witnesses,  or  3  to  the  party 
tepugnant,  in  respect  of  the  expense 
\  ,  &  If  exhibited,  whether  prevalent  01  in- 
operative ;  i.  e  whether  the  decision  was  in 
favour  of  that  side  or  of  the  opposite 
"  ft.  Length  of  time  consumed  by  the  evi- 
4eace  of  this  description     in  court,  by  the 
exhibition  of  it,  —  out  of  couit,  m  waiting  for 
it  :  ratio  of  this  length  of  time  to  that  ot  the 
length  of  time  consumed  in  like  mariner  upon  < 
the'  other  evidence,  the  appropnate  evidence 
in  the  cause. 

7.  Names,  description,  and  mimbei  of  the 
witnesses  of  whose  testimony  this  eudeme 
was  composed  :  ratio  ot  this  number  to  that 
of  the  whole  numbei  of  the  witnesses  whose 
testimony  was  exhibited  in  the  cowse  of  the 
cause 

Such  is  the  informal  ion  bv  which  the  ad- 
vantages and  disadvantages  attending  the  em- 
ployment of  this  eperies  of  evidence  \\ould 
be  placed  in  a  distinct  and  satisfactory  point 
of  view.  In  this  place,  the  statement  of  the 
heads  occupies  space,  but,  in  each  cause,  the 
space  as  well  as  tune  consumed  by  the  entry 
of  the  matters  coming  undei  these  heads  would 
be  trifling  indeed  in  companson  with  the  use 

Hitherto,  the  question  ipgarding  the  ad- 
naissibility  of  chaiactcr-  evidence  has  been 
considered  only  so  tar  a*  regards  the  chaiac- 
terof  the  defendant  But  theie  still  lemains 
another  question.  —  how  fai  shall  it  be  al- 
lowable to  produce  evidence  toi  or  against 
the  character  of  a  witness  ? 

In  this  case,  an  imputation  conve\e(]  in 
general  terms  may,  on  v  certain  conditions, 
without  any  prepondeiant  inconvenience,  be 
adnofitted.  What  then  are  these  conditioin  •> 

1.  In  the  hrst  place,  the  imputation,  it  ge- 
netal,  should  be  confined  to  that  pait  of  a 
man's  character  which  respects  vei  acity     The 
witness,  among  his  acquaintance,  is  regarded 
as  an  habitual  liar.    A  habit  ot  this  sort  may 
be  ascribed  to  a  man  without  specific  proof 
Why?    Because  r  a  habit  of  this  sort  may  be 
tibe  result  of  a  multitude  of  acts,  none  of  them, 
perhaps,  punishable  in  course  of  law,  and  too 
numerous  to  be  proved 

2,  But  in  this  case  it  should  be  allowable 
&r  the  party  by  whom  the  witness  is  pro- 
duced, to  call  upon  the  impugning  witness 
(Viz.  upon  his  cross-examination)  to  declare, 
tflt  be  in  his  power,  the  paiticular  instances 
fjtf  .Which  this  alleged  disposition  to  mendacity 
feecaroe  apparent, 

-'9^Ib,i&e  next  place,  an  imputation  of  this 
rift  6u$bt  not  to  be  admitted,  unless  it  has 
been  'pr£?ioi$ty  Ascertained  that  there  are 
three  witnesses,  or  two  at  least,  to  maintain 


it.     The  considerations  that  suggest  this  li- 
mitation are  as  follows .  — 

Of  evidence  of  this  sort,  if  false,  the  falsity 
is  not,  in  its  nature,  capable  of  being  proved 
for  the  purpose  of  punishment  In  case  of 
that  sort  and  degree  of  improbity  on  the  part 
of  the  party  in  question,  which  prompts  to 
subornation,  this  is  of  that  tort  of  false  evi- 
dence which  is  procurable  with  least  risk,  and 
therefore  with  least  difficulty 

If  an  imputation  of  this  soi  t  has  really  at- 
tached upon  a  man's  character,  it  can  scarce 
happen  but  that  more  witnesses  than  one  may 
be  foundjo  speak  tC  it  There  seems,  there- 
fore, littfe  dangei  that  the  condition  in  ques- 
tion, if  annexed,  should  operate  in  exclusion 
ot  tins  species  of  evidence 

The  objection  above  mentioned  as  pi  event- 
ing itself  on  the  giound  of  tacihty  of  subor- 
nation, will  thus  be  proportionally  reduced 
in  foice  It  is  not  only  twice  as  difficult  — 
indeed  (as  on  tloso  examination  it  \vould  ap- 
pear) moie  than  twice  us  difficult —  to  suborn 
t\u>  false  witnesses,  as  one,  but,  in  case  of 
then  being  pioruied,  the  chance  ot  detecting 
the  falsehood  is  much  increased,  in  i  expect  ot 
the  piobabihty  of  disagreement  and  mutual 
tieaclieiy,  as  between  mdmduals  thus  linked 
togethei  by  community  in  guilt 

Suppo&mg  the  general  habit  of  mendacity 
(vu  extrajudicwl  mendacity)  ever  bO  clearly 
established,  the  judge  should  not  regard  the 
inference  from  such  general  mendacity  to  men- 
dacity in  the  individual  case  in  question  (viz 
a  judicial  case,)  ^  being  by  any  means  con- 
el  usive<  On  the  ordinary  occasions  ot  life,  u 
man  has  no  such  cogent  motives  to  confine 
him  to  the  path  of  truth,  no  such  sanctions  to 
bind  him  to  it,  as  in  this  extraordinary  one 
"Without  a  fnotive  of  some  soit  or  othei,  a 
man  will  not  encountei  any  risk,  without  » 
motive,  and  a  motive  of  veiy  considerable 
foice,  a  man  will  not  subject  himself  to  such 
serious  ribks 

So  far  as  specific  acts  are  concerned,  theie 
aie  but  two  soits  of  crime  that  present  them- 
stjjves  as  affording  any  inferences  woith  re- 
gaiding  in  this  view  These  aie  — 

1  Climes  of  mendacity      At  the  head  ot 
these  stands  actual  perjury     undeineath,  at 
a  considerable  distance,  stand  othei   crimes 
of  extra-judicial  mendacity,  such  as  obtaining 
valuable  things  or  services  by  false  assertions, 
which,  though  made  in  direct  terms,  aie  made 
without  oath    below  these  again,  crimes  in 
which  the  assertion  is  indnect  and  inexplicit, 
as  in  case  of  forgery  at  large,  and  those  for- 
geries which  have  coin  or  money  ot  any  kind 
for  theif  subject-matt er. 

2  The  other  class  is  composed  of  such 
other  offences  of  the  predatory  cast  (such  as 
theft,  highway  robbery,  and  housebreaking,) 
as  suppose  what  may  be  called  a  general  pro- 
stration  of  ehty  affttln^  though  here,  too,  the 
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inference  from  such  an  art  will  be  very  in- 
conclusive, unless  it  appear  connected  with  a 
habit  of  the  same  kind.  But,  in  the  case  of 
all  offences  in  the  description  of  which  men- 
dacity H  not  involved,  the  inference  will  stand 
lower  in  the  scale  of  strength  bj  a  very  de- 
terminate and  perceptible  detfiee 

As  to  offences  which  neither  are  indicative 
of  any  such  prostration  ot  rhciiucter,  nor  in- 
volve any  breach  of  the  duty  ot  veiacity  —  in 
the  case  ot  an)  *uch  olFenco^,  the  interonce 
mav  be  said  to  fail  altogether.  OiFenres  pro- 
duced by  the  irascible  p^sions,  and  oifenrvs 
produced  by  the  sexual  appetite,  ^ay  ber\y 
for  examples. 

In  the  cd*e  of  a  witne-s,  evidence  of  good 
chaiactei  can  s<\iroelv  ever  be  admi^ihle  with 
propriety  in  the  lirst  instance,  for  no  impu- 
tation I**  ra-t  upon  a  man1*  chaiacter  in  this 
«ase,  a,s  thero  is  in  that  of  the  defendant  and, 
•till  a  giouml  for  a  contiaiy  oupnion  presents 
itselt,  the  character  ot  thr  witness,  like  that 
of  eveiy  other  man,  ouijht  to  be  piesumed  a 
good  one  The  cnde.muu  to  produce  evi- 
dence of  this  «oit  would  meiely  have  the 
effect  of  producing  useless  delav,  vexation, 
and  expense 

But,  in  this  same  ca-e  of  a  \vitnt  «*,  if  evi- 
dence chaignur  him  with  bad  rhaiartcr  ha* 
been  produced  on  the  adverse  side,  theie 
seems  no  moie  icason  for  excluding  evidence 
of  go'jd  chai  After  in  buhalt  of  the  ^ame  per- 
son, than  has  been  -een  alieady  in  the  case 
of  a  defendant.  On  various  scores,  evidence 
of  good  character  is  liable  ato  much  le*^  ob- 
jection than  evidence  of  bud  chai  actcr*  When 
no  evidence  ot  bad  character  had  been  ad- 
duced, the  demand  tor  similar  evidence  ot 
good  character  did  not  exist,  buj  the  demand 
now  does  exist,  the  case  being  reversed. 

§  5.  Of  lite  Nation  of  the  *r/yj/Jt>s<  d  delinquent, 
considered  as  prvbnlnhzniy  or 
hziny 


Station  mav  be  considered  as  indicative  of 
the  disposition,  and  tlu'iicr  ot  the  (htinictei, 
of  tho  class  viz  ot  the  cl.i^s  to  winch  1he 
individual  in  question  IMJ!OPI>  ot  the  class 
composed  ot  the  individuals  b)  whom  the 
station  in  question  is  occupied. 

To  an  ineulpative  imipoM»,  thi*  ciicum- 
stancecan  scarcely  be  cnn*ideukd  ashavinganj 
application.  In  every  political  community, 
the  lowest  station  is  that  which  is  occupied 
by  the  greatest  number  of  the  membci*. 

It  is  only  in  the  character  of  an  exculpative 
circumstance,  viz.  on  the  ground  of  impioba- 
bility  —  psychological  improbability,  as  above, 
—  that  this  circumstance  is  apt  to°operate 
with  any  consideiable  degree  of  probative 
force:  and,  thus  applied,  the  force  (i.  e.  the 
disprobative  force  in  respect  of  the  proba- 
bility of  the  offence  in  question  on  the  part 
of  the  supposed  deUj^Wm  hftjuestion)  with 


which  it  operates,   is  apt  to  be  very 
siderable  * 

The  principal  application  of  this  species  of 
evidence  is  that  which  obtains  in  a  cause  (es- 
pcciallj  a  penal  cause)  where  the  matter  in 
question  i&  an  aiticle  of  property  more  es- 
pecially in  cases  vvhei  e  (as  in  ordinary  thefts) 
the  value  ot  it  is  inconsiderable,  in  respect 
of  the  habitual  pecuniary  circumstances  of 
the  defendant,  as>  indicated  by  the  species  of 
cnciuiMtintial  evidence  in  question,  viz.  hi* 
station  in  life.  A  man  in  a  station  of  life 
tliuiclevciU'd,  is  it  likely  that  his  necessities 
should  be  so  urgent  as  to  drive  him  into  a 
channel  of  *uppi\  at  once  *o  scanty  and  BO 
hazai  dous? 

Complied  with  moral  character,  the  pre- 


*  The  distinction  hetwet'n.w/imt/and  specia 
is  applicable  to  the  circumstance  of  station,  as/ 
vvtll  ds  to  disposition  and  character.  Laying 
out  ot  the  Ctisc?  the  {jeneritl  distinction  between 
high  and  low,  in  crencesof  an  ineulpative  nature 
si  cm  to  have  been  duliucd  trom  the  considera- 
tion of  this  or  that  particular  station  or  occupation 
by  Knijlish  1  iw. 

Thus,  on  the  ground  of  supposed  hard-heart* 
edness,  Imtchtrs*  have  been  considered  as  being 
(in  ctpitdl  ca-cs  at  least)  excluded  trom  the  ca- 
pacitv  of  serving  as  jurjmen  :  and,  judging  on 
this  principle — supposing  an  act  of  homicide,  or 
oftenre  attended  witn  bloodshed,  committed,  and^ 
as  between  two  men,  the  one  a  butcher,  the  other 
not,  the  question,  whirh  was  the  man?  hanging 
in  suspi  use  —  the  answer  would,  if  consistent,  be, 
the  butiher.  It  seems  questionable,  however, 
whether,  upon  consulting  the  annals  of  crimina- 
lity, this  presumption  would  be  found  to  have 
$ify  ground  in  tact.  Against  soldiers  and  sailors 
it  might  he  supported,  perhaps*  with  a  closer  ap- 
pearance of  reason  ;  not  to  speak  of  surgeons : 
and  even  in  these  instances  it  seems  Questionable 
whether  (numbers  being  taken  into  tne  account) 
the*presumption  would  receive  any  support  from 
experience. 

In  a  case  where,  literally  speaking,  blood  is 
supposed  to  have  been  shed,  the  presumption 
would,  with  better  colour  of  reason,  plead  for  the 
fixing  upon  the  butcher  in  preference  to  the  non- 
butcher  for  the  delinquent,  than  tor  the  exclusion 
of  the  butcher  from  the  faculty  of  officiating  in 
the  cluiractt  rof  the  occasional  sort  of  judge  called 
a  jur>  man.  It  seems  altogether  impossible  to  find 
a  re  is»m  why,  in  a  capital  case  more  than  in  any 
other,  a  butcher  should  be  more  disposed  than 
another  man  to  do  injustice:  altogether  easy  to 
find  a  reason  why  a  lawyer  should.  Lord  Chan* 
ct'llor  Jeftenes  and  Judge  Page,  of  hanging 
memory,  were  not  butchers. 

a  There  is  no  legal  objection  to  butchers  serv- 
ing on  juries  in  capital  cases  in  England,  nor  do 
the  authorities  afford  reason  to  presume  that  there 
ever  was  any.  In  point  of  fact,  butchers  do  serve 
in  such  cases.  It  is  remarkable  that  the  vulgar 
error  on  this  subject  extends  to  Scotland,  where 
it  u  held  as  traditionary  law  that  butchers  cannot 
serve.  Not  being  excepted  by  the  qualification 
act,  however,  they  are  in  the  same  situation  aa 
other  citizens.  It  19  usual  for  the  court,  probably 
for  the  purpose  of  obviating  popular  complaint^ 
to  excuse  them  for  non-attemiaiicc — Ed. 
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afibrded  by  this  circumstance  will, 
in jpeberal,  be  much  more  per&uagive.  Why? 
Bfetttt&e  the  matter  of  fact  will,  in  general, 
fa  ty  touch  the  more  notorious,  so  much  the 
!w4bble  to  be  misrepresented  by  the  force 
fcMjifc*.  The  presumptive  evidence  of  habi- 
tttai  opulence  afforded  by  office,  visible  pro- 
J#rty,  education,  habitual  expenditure,  will, 
ui  general,  be  much  more  incontestable  than 
any  which  can  be  afforded  of  moral  character 
bf  general  expressions. 

Singly  (much  more  if  in  conjunction,)  a 
eertaift  degree  of  opulence  and  rank  in  life 
Are  enough  to  render  scarcely  credible  on  any 
evidence,  a  fact  for  which,  m  another  station ' 
ftl  respect  of  rank  and  opulence,  slight  evi- 
dence would  be  sufficient  to  gain  ciedence 
In  any  of  the  civilized  nations  of  Europe, 
what  evidence  would  be  sufficient  to  convict 
a  prince  of  the  blood,  or  a  minister  of  state, 
of  having  picked  a  man's  pocket  of  a  dirty 
handkerchief,  in  a  street,  or  in  going  into  a 
playhouse  ? 

Oiie  particular  case  there  is,  in  which  the 
force  of  the  presumption  derived  from  this 
source  is  not  quite  so  great  as,  on  general 
considerations,  it  might  appear  This  is  the 
case  of  thefts  committed  on  articles  possessing 
a  value  of  affection ,  and,  in  particular,  thefts 
committed  by  amateurs  on  fancy  articles — rare 
books,  rare  pictures,  rare  plants,  shells,  mi- 
nerals, rare  anything  A  man  who  might  be 
trusted  with  safety  with  a  heap  of  untold  gold, 
might  not  be  capable  of  resisting  the  tempta- 
tion presented  by  some  choice  desideratum, 
which,  if  to  be  sold,  might  be  to  be  purchase] 
for  a  few  shillings 

The  warning  afforded  by  this  observation 
is  happily  of  no  great  use  m  practice  Thefts 
of  special  concupiscence  are  the  offenccfa  of 
the  rich :  thefts  of  general  concupiscence  are 
the  offences  of  the  poor.  Thefts  of  the  for- 
mer  description  are  apt  to  experience  a  degi  ce 
of  indulgence,  in  which  the  principle  of  sym- 
pathy and  antipathy  will  naturally  find  much 
to  reprobate,  but  to  which  the  principle  of 
Utility  is  by  no  means  equally  severe  The 
alarm  in  this  case  is  extremely  narrow  few 
but  amateurs  have  anything  to  fear  from  the 
thefts  of  amateurs ,  and  the  mischief  which 
the  negligence  of  an  amateur  has  to  fear  from 
tbe  concupiscence  of  another  is  confined  to 
simple  theft,  to  the  more  formidable  mischief* 
?of  robbery,  house-breaking,  and  murder,  the 
ttpprehpslon  does  not  extend.  Hence  it  i* 
jbofct  thefts  of  this  description,  in  the  few 
instances  in  which  they  are  detected,  expen- 
<e#ce  commonly  a  degree  of  indulgence  such 
ftfcwould  not  be  extended  to  those  which  have 
of  necessity,  or  at  least  of  indigence, 
excuse  Hence  too  it  is  that  the 
extended  to  them  is  not  produc- 


tive  or  any  wjch  general  mischief  to  society, 
M  wouW  £e  the  reaalt  of  the  like  indulgence, 


if  extended  with  equal  frequency  to  promts*- 
euoas  thefte. 

In  some  cases,  the  question  in  regard  to 
opulence  and  rank  in  life  enters  into  the  es- 
sence of  the  cause  the  probability  and  im- 
probability of  the  main  fact  in  dispute  is  in 
a  manner  governed  by  them ;  and  in  these 
cases,  whether  character  be  or  be  not  ex- 
pressly held  up  to  view,  it  is  in  a  manner 
impossible  to  it  not  to  act,  with  more  or  less 
force,  upon  the  mind  of  the  judge 

Take  the  famous  case  of  the  Comte  de  Mo- 
ranges,  in  Linguet'^Plaidoyers  The  Count 
--  having  occasion  Ito  borrow  money  to  the 
amount  of  300,000  livres  —  with  evident, 
though  not  unusual  imprudence,  trusts  an 
obscure  female  money-broker,  and  through 
her  means  a  pretended  money-lender,  with 
bills  of  hi*,  payable  to  order,  to  that  amount 
and  upwards  Of  this  large  sum  no  more 
than  1,200  hyres  were  really  delivered  The 
pretended  lender  proves  the  delivery  of  the 
whole,  by  the  testimony  of  three  pretended 
eye-witnesses  The  whole  cause  of  the  un- 
fortunate man  of  quality  rests  upon  circum- 
stantial evidence  upon  improbability,  paitly 
of  the  physical,*  partly  of  the  psychological 
kind  Station,  in  respect  of  rank  and  opu- 
lence, on  both  sides,  but  more  especially  (m 
respect  of  opulence)  on  the  part  of  the  pre- 
tended lender,  became  a  necessaiy  subject  of 
inquiry  Traced  out  from  the  time  of  the 
pretended  acquisition  of  this*  large  fortune  to 
ihe  time  of  the  disposition  thus  pretended  to 
have  been  made*  if  it,  the  whole  history  of 
her  life 'and  conversation  concurred  in  repre- 
senting the  fact  of  her  having  possessed  it,  or 
anything  like  it,  as  scarce  credible  upon  any 
testimony— c absolutely  incredible  upon  the 
strength  of  the  testimony  produced. 


CHAPTER  XIV 

POSTERIORA  PRIOHUM  —  PRIORA  POSTERIO- 
RI! M  FACT  INDICATED,  A  PRIOR  FVENT  , 
EVIDENTIARY  FACT,  A  POSTERIOR  EVENT 
IN  THE  SAME  SERIES  AND  E  CONVERSO 

THESE  t\yo  topics  are  scarcely  susceptible  of 
#  separate  consideration  no  two  can  be  more 
intimately  connected 

In  any  series  of  facts  (the  existence  of 
acts  or  other  events  —  the  existence  of  works, 
physical  or  pyschological,  the  fruit  of  such 
acts  or  events,)  following  each  other  in  the 
character  of  so  many  successive  means  lead- 
ing to  a  common  end,  of  so  many  successive 

effects  originating  in  a  common  cause,  —  the 

t* f 

*  The  money,  having,  according  to  the  evi- 
dence on  that  side,  been  delivered,  by  being 
carried,  by  the  same  person,  at  thirteen  different 
times,  a  certain  distance  within  six  hours,— . 
could  not,  within^iuLtime)  have  been  carried  to 
that  (balance,  * 


On.  XIV,]          CIBCUMSTANTIAL  — POSTtRIORA  PRiORUM,  &c. 


existence  of  a  posterior  article  will  naturally 
serve  as  evidence  of  the  existence  of  each 
prior  article :  and  e  converse,  the  existence 
of  a  prior  article  will  operate,  though  com- 
monly with  much  less  force,  in  the  character 
of  evidence  of  the  existence  of  each  posterior 
article. 

With  a  view  to  cases  of  a  penal  nature, 
these  topics  have  been  already  handled,  under 
a  variety  of  modifications :  handled,  not  un- 
der their  own  names,  but  under  the  names 
of  their  respective  modifications.  Fear  (for 
example,)  fear  of  punishment,  being  the  na- 
tural cqjf  ^uence  ot  delinquency  o^rates  a^ 
evidence  01  it.  Preparations  for  a  cnme,  be- 
ing among  the  causes  of  the  pernicious  event, 
operate  as  evidence,  set  vinj?  to  fix  upon  the 
person  who  is  ascertained  to  have  been  en- 
gaged in  them  the  authorship  of  that  event. 

The  sort  of  facts  that  remain  for  consider- 
ation on  the  present  occasion,  £ie  those  that 
are  liable  to  come  in  question  in  cases  of  a 
non-penal  nature.  Examples  :  — 

1.  A  voyage  or  journey  of  corisidei  able 
length.     Evidentiary  fact,  the  arrival  of  the 
tiaveller  at  the  tri  minus  ad  quern  .   facts  in- 
dicated, his  appearance  and  transactions  at 
the  several  intermediate  stages    E  convert* 
evidentiary  facts,  his  appeal ance  and  trans- 
actions at  any  ot    the  intermediate   stages 
coupled  with  evidence  of  Ins  intentions  of 
convening  himself  to  the  terminus  ad  quern; 
fact  indicated,  his  arrival  there. 

2.  General  settlement  of  a  man's  pioperty, 
b>  deed  inter  vivos,  or  testt^nont.     Eviden- 
tiary fact,  the  execution  of  the  appropriate 
\\ritten  instrument:  feet  indicated,  the  ex- 
ist ence  of  transactions  and  sciipts  (letters, 
papers  of  instruction,   &c  ,)   preparatory  £o 
that  event.     E  convert) ;    evidentiary   fact, 
the  existence  of  a  transaction  or  scupt  of   a 
nature  preparatory  to  such  event :  fact  indi- 
cated, the  ultimate  event  itself. 

3.  Entrance  uito  a  new  condition  in  life  . 
e  </.  marriage.      Evidential y  fact,  the  cele- 
bration of  the  inurnage  ceieinonj      facts  in- 
dicated, preparatory  transactions  and  scripts  ; 
tcte  a  ttte  conversations;  overtures  to  parents 
or  guardians;  love-letters;  bespeaking  of  the 
ring  and  wedding  clothes;  housekeeping  pre- 
parations ;    publication  of  banns,  or  obtain- 
mentof  licence,  &c.   Ecunveito;  evidentiary 
fact,  any  one  or  more  of  the^e  prepaiatory 
incidents:    fact  evidenced,  the  performance 
of  the  ceremony. 

4.  Engaging  in  a  profit-seeking  occupation : 
engaging  in  a  partnership.    The  preparatory 
steps  will  be  infinitely  diversifiable,  accord- 
ing to  the  particular  nature  of  the  occupation 
in  each  case.    To  pursue  the  exemplification 
further,  seems  unnecessary. 

5.  Litigation.     Evidentiary  fact,  the  ulti- 
mate decision :  or,  in  cases  requiring  active 
execution,  tha  extra-juduJitfTnawactions  d<j- 


signaled  in  each  particular  instance  by  tbat 
word:  facts  indicated,  the  several  prepare 
tory  transactions  and  scripts  of  procedure, 
according  to  the  nature  of  the  case.  E  cow! 
verso ;  evidentiary  fact,  the  existence  of  any 
such  preparatory  transaction  or  script :  fact 
evidenced,  ultimate  decision  of  the  cause,  in 
favour  of  the  demandant  or  the  defendant,  ac- 
cording to  the  particular  nature  of  such  cause. 
From  this  general  view  of  the  subject, 
several  observations  may  be  deduced — ob- 
servations, some,  if  not  all,  of  which,  may 
appear  too  obvious  to  be  worth  mentioning: 
but  there  is  no  obsei  vation  so  obvious  as  not 
sometimes  to  be  overlooked  :  — 

1.  In  every  such  natural  series,  facts  pos- 
terior and  prior  are  naturally  evidentiary  ol 
each  other. 

2.  The  probative  force  of  posterior  events 
in  regard  to  prior  ones,  is  naturally  much 
stronger  than  that  of  prior  events  with  re- 
gard to  posterior  ones. 

In  all  human  affairs,  execution  is  bettei 
evidence  ot  design,  than  design  of  execution, 
Wh>  ?  Because  human  designs  are  so  ofter 
frustrated. 

3.  When  the  posterior  event  indicated  by 
a  prior  event  did  not  take  place,  it  will  in 
most  instances  happen  that  the  failure  will 
ha\  e  been  proved  b>  some  notorious  or  easily- 
proved  facts,  by  which,  in  this  case,  the  pro- 
bative  force  of  the  prior  event  with  reference 
to  the  posterior  will  have  been  entirely  de- 
stun  cd.    But  sometimes  it  will  happen,  espe- 
cially in  the  transactions  of  a  remote  period 
tfeat  no  completely  satisfactory  evidence  it 
forthcoming,  either  of  the  failure  of  the  de* 
sign  or  of  the  consummation  of  it.    As  far  as 
this  is  the  case,  the  modification  of  circum- 
stantial evidence,  here  called  for  shoitnes* 
jjrwra  pubterwrum,  nAy  beyond  question  havi 
its  use. 

A  state  of  things  may  be  supposed,  ir 
\\hich  the  probative  force  of  this  species  oi 
evidence  might  be  estimated,  or  rather  ob- 
sei  ved,  with  the  utmo&t  nicety.  This  is  where 
on  the  one  hand,  the  instances  in  which  th< 
design  has  proceeded  to  the  stage  of  consum- 
mation—  on  the  other  hand  the  instances  it 
which  the  execution  has  stopped  short  at  an] 
of  the  several  preliminary  stages,  have  beer 
made  the  subject  of  official  or  other  trust 
worthy  registration. 

The  case  thus  put  is  not  absolutely  out  oi 
the  reach  of  practice.  In  different  degrees  ii 
hgts  been  exemplified  in  different  countries  am 
different  courts  in  the  practice  of  judicial  regis- 
tration. It  might  be,  and  generally  speaking 
ought  to  be,  exemplified  in  the  most  perfect 
degree  in  the  practice  of  all  such  courts. 

When  the  end*  of  justice  are  taken  for  the 
ends  of  judicature,  a  system  of  forensic  book- 
keeping will  be  employed,  by  which  it  wiU 
appear  in  what  decree  fulfilment  is  given  to 
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*  those  salutary  ends.  It  will  be  apparent,  in 
each  individual  cause,  at  what  price,  in  the 
fthftpe  of  expense,  vexation,  and  delay,  justice 
(or  what  i$  given  for  justice)  is  pui chased: 
ami  likewise  what  proportion  of  that  puce  is 
tfce  result  of  natural  and  unavoidable — what 
of  factitious,  and  therefore  avoidable,  cruises 
III  that  state  of  judicial  book-keeping,  the 
mode  and  period  of  termination  will  in  each 
cause  appear  of  cout  se 

Under  such  a  system  of  book-keeping,  the 
termination  of  each  cause  being  manifested 
by  direct  evidence,  there  vull  not  (it  may  be 
said)  be  any  demand  for  any  such  circumstan- 
tial evidence  as  is  here  in  view  The  facts  o£ 
all  stages  being  on  recoid,  posterior  ones  as 
well  as  prior  ones,  there  will  be  no  use  in  any 
such  operation  as  that  of  mfening  the  exist- 
ence of  either  from  that  of  the  other  But, 
in  regaid  to  any  given  individual  cause,  sup- 
pose the  memorials  of  a  postenoi  tiansaction 
or  script  to  be  unforthcommg-^-de^t^ed, 
obhteiated,  lost,  or  inaccessible  In  this 
case,  any  prior  article  of  the  same  seues  may 
afford  inferences,  and  have  its  use 

In  another  way,  a  lational  system  of  judi- 
cial book-keeping  might  have  a  much  more 
extensive  use,  and  still  in  the  character  of  a 
source  of  this  modification,  of  circumstantial 
evidence.  The  application  given  to  such  a 
register  might  not  only  be  prospective  but 
retrospective.  The  negligence  of  preceding 
legislators  might  m  some  measure  be  repaired 
by  the  diligence  of  succeeding  ones.  Two 
equal  spaces  of  time  ai  e  taken  —  say  of  ten 
years  each  the  posterior,  a  period  of  pei  fact 
registration,  as  above ,  the  prior,  a  period 
when  registration  was  more  or  less  imper- 
fect, or  altogether  deficient  In  the  penod  of 
imperfect  registration,  a  certain  cause,«it  is 
knotvn,  proceeded  to  £  certain  stage  what 
is  the  probability  of  its  having  ai  rived  at  the 
Ultimate  stage  ?  and,  in  that  case,  of  its  having 
terminated  in  favour  of  the  demandant  rather 
than  of  the  defendant  ?  Turn  to  the  accounts 
of  the  period  of  good  book-keeping,  the  pro- 
bability of  the  two  events  will  be  respec- 
tively found  in  numbers. 


CHAPTER  XV 

OK  THE  PROBATIVE  1ORCE  OF  CIRCUMSTAN- 
TIAL EVIDENCE. 

1  1.  What  ought  to  be  done,  and  what  avoided, 
K   |*i»  estimating  the  probative  force  of  circum- 
jstanttat  evidence  t 


ibis  as  on  every  other  part  of  the  field  of 
eH4ence,  rules  capable  of  rendering  right  de- 
cisions secure,  are  what  the  nature  of  things 
de&ie**,"  To  the  establishment  of  rules  by 
Wh&h  mwdeciaion  is  rendered  more  probable 
than  it  ttdttld  otherwise  be,  the  nature  of  man 
is  prow.  To  put  the  legislator  and  the  judge 
tbtiir  guard  against  such  rashness,  is  all 


that  the  industry  of  the  free  inquirer  nan  <k> 
in  favour  of  the  ends  of  justice. 

Probative  force  of  the  evidentiary  fact  in 
question,  in  relation  to  the  principal  fact  in 
question* — and  closeness  of  connexion  be* 
tween  such  evidential  y  fact  and  such  principal 
fact, — are  interconvertible  expressions 

Probative  force,  and  closeness  of  connexion 
as  between  fact  and  fact,  having  no  more  than 
an  apparent  and  relative  existence  (relative, 
viz  relation  being  had  to  him  by  whom  the 
facts  are  contemplated  in  thi&  view,)  nothing 
more  can  be  truly  indicated  by  them  than 
|trength^of  persuasfon  on  his  part — stiength 
of  pei  stfasiori,  applied  to*evidence  of  the  de- 
scription in  question, — viz  to  circumstantial 
evidence 

On  each  individual  occasion,  the  degree  of 
strength  at  which  the  persuasion  stands  would 
be  capable  ot  being  expressed  by  numbers,  in 
the  same  way  as  degiees  of  piobability  are 
expressed  by  mathematicians,  viz  by  the  latio 
of  one  number  to  another  But  the  natt 
of  the  ca^e  admits  not  of  any  such  piecisiOi. 
as  that  which  would  be  given  by  employing 
different  latios  (z  e  different  pairs  of  num- 
beis)  as  expressive  ot  so  many  uniform  de- 
grees of  piobative  foice,  belonging  one  of 
them  to  one  sort  of  circumstantial  evidehce, 
another  to  another  * 

Of  an  evidentiary  fact  of  the  same  de- 
scription, de&ciibed  in  and  by  any  combination 
whatsoever  of  general  \vords,  the  probative 
force  will  be  found  different  in  different  indi- 
vidual cases  Ife  may  be  in  any  degree  slight  > 
and  ifc  may  be  stiong  in  almost  any  degree 
short  of  conclusive 

The  use  of  infiimative  suppositions  is  to 
afford  a  test  of  conclusivenebs,  and,  in  some 
soit,  of  probative  foice. 

To  judge  whether,  \vith  i  elation  to  a  given 
panel  pal  fact,  a  given  evidentiary  fact  be  con- 
clusive 01  no,  look  out  on  all  sides  for  all  such 
infirmative  suppositions  as  can  be  found. 

If,  with  relation  to  a  given  fact  proposed 
in  the  character  of  a  pnncipal  fact,  another 
fact  given  in  the  charactei  of  an  evidentiary 
fact  appear  to  >ou  as  operating  in  that  cha- 
racter—  operating  in  any  degree,  howsoever 
slight,  — look  round  to  see  jt  no  supposition 
operating  upon  its  piobative  force  in  the  cha- 
racter of  an  inhrmative  supposition  be  to  be 
found  —  no  fact  which  in  its  nature  is  not 
impossible,  and  with  which  (supposing  it,  on 
the  occasion  in  question,  realized")  the  exist- 
ence of  the  principal  fact  in  question -would 
be  incompatible ,  or  in  virtue  of  which  the 
existence  of  the  principal  fact  would  be  seen 
to  be  jess  probable.  If  any  such  infirmative 


*  But,  for  a  practical  purpose,  such  as  that  of 
judicial  decision,  the  nature  of  the  case  seems  to 
afford  a  particular  mode  of  expression,  an  ac- 
count of  which  h*|Jieen  already  seen  m*  chapter 
in  the  introductory  part  of  the  work.  (See  VoU 
VI.  p.  225.) 
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supposition  be  found,  the  probative  force  of 
the  evidentiary  fact  is  not  so  great  as  to  be 
conclusive. 

But  if,  after  your  utmost  endeavour*,  you 
find  yourself  unable  to  discern  any  such  inlir- 
inative  supposition,  —  then,  in  jour  own  pai- 
ticular  instance  Delation  hud  to  the  state  of 
your  own  persuasion,)  the  probati\e  luire 
uiav  be  conclusive 

Supposing  one  evidentiary  fact,  and  only 
one  infirmative  supposition  applvmg  to  it  • 
then,  to  estimate  (i.  e  express  ,n  numbfis) 
the  quantity  of  piobative^ioire  remaining  to 
the  evidentiary  fact,  —  deduct  tiom\[ie  ratioi 
expletive  of  practical  eeitainty,  the  ratio 
expressive  ot  the  piubabihtv  ot  the  tact  the 
existence  ot  which  is-  bv  the  infiimutive  sup- 
pobition  supposed  :  the  mnainder  will  he  tlie 
nett  probative  ton  e 

To  one  and  the  -ainj?  evidentiary  fact, 
suppose  a  number  of  dilFeienf  intinnati\e 
suppositions  applicable,  and,  ot  earh  of  tluk 
several  supposed  tacts,  suppose  the  piobabi- 
litj  the  Bailie;  the  Mini  i»f  their  iniiimatne 
forces  will  be  as  their  number 

In  an  evidential  \  chain  comport d  of  aniim- 
bei  of  link*,  ot  whicli  the  iir^t  is  a  l.ict  piove-d 
b}  direct  evulenrv,  the  last  the  punnpal  f.n't 
in  question,  and  between  them  one  Mippo-ed 
fact  at  lea-t,  of  \\lnrh  the  t,\ct  piovc-d  i-  le- 
garded  as  evidentiary,  and  vvhuh  its^H  i>  ir- 
gnrded  as  evidential v  nf  the  pimnpal  lart  ; 
the  gi eater  the  nuinbei  ot  Mich  intermediate 
links,  the  le^  is  the  pinh.itivc  toice  ot  the 
evidential  v  iact  proved,  v\;i Isolation  to  tlu 
principal  tact  \\liv  '  Hn-aun1,  ot  tffe  s(  - 
veial  facts  thus  evidential}  one  ot  another 
in  a  chain,  eaeh  i-  liable  to  have  iN  intnni  i- 
tive  counter-probabilities,  bv  the  d 
toire  ot  earh  ot  vvhieh,  a*  above1,  iN  nctt 
bative  torcf  is  liable  to  be  diminished 

According!),  on  the  occasion  of  each  * 
chain,  lot  it  be  voui  raiu  to  -e  •  that  no  m- 
tei mediate  link  or  link*-,  with  their  re^pee- 
tivelv  applicable  intumative  supposition!?,  be 
omitted. 

From  the  probative  force  of  eaeh  eviden- 
tiaiy  fiict  applying  to  the  tame  principal  fact, 
that  of  even  other  will  leeen'e  an  im-iease* 

But  no  reason  em  be  iruen  for  eoncludmir 
that  the  biun  of  the  probative  toire  of  such 
evidentiarj  tacts  will  be  umtorml)  as  the  num- 
ber of  the  facts  themselves 

On  looking  over,  tor  example,  a  table  or 
list  of  evidential*}  facts,  having  for  their  com- 
mon principal  fact  delinquency, — it  will  be 
found  that,  in  more  instances  than  one,  two 
evidentiary  facts,  of  each  of  which  taken  by 
itself  the  probative  force  would  be  scaTcel} 
worth  regarding,  shall,  when  taken  together, 
be  found  to  operate  with  a  very  consideiable 
degree  of  probative*  force  :  so  considerable  as 
to  be,  if  unopposed  by  anyoc£anter-evidence 
on  the  other  side,  conclusive.  \)r  if  two, 
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thus  unopposed,  be  not  sufficient,  three  may; 
and  hO  on.* 

*  A  number  of  facts,  each  of  which  taken  by 
itself  proves  nothing  or  n*-\t  to  nothing,  but  the 
probative  force  of  which,  when  all  taken  together, 
amounts  to  something  considerable,  constitute 
what  is  called  in  common  language  a  chain  of 
circumstantial  evidence. 

In  this  instance,  how  \er,  the  word  chain  is 
used  in  A  difierent  sense  trom  that  in  which  it  has 
already  been,  and  will  hereaiter  be,  employed  in 
this  work 

Where  the  phrase  cfun/i  of  evidence*  or  any 
phrase  of  analogous  import  has  been  made  use  of 
in  the  present  work,  it  has  alwajs  been  intended 
Vi  designate  a  si  nes  of  tacts,  tach  ot  tlum  stand, 
ing  in  the  relation  of  an  evidentiary  fact  with  re- 
spect to  that  which  st  mds  next  to  it  in  the  series. 
It  A  be  evidentiary  of  It,  IJ  of  (',  and  ('  of  D, 
then  ,\,  1J,  (',  and  I)  constitute,  in  this  seme  of 
the  word,  a  cinnn  of  evidene 

Mich  combinations  or  seiies  of  evidentiary  facts 
have  already  been  hroiifhr  to  view  under  the 
n,  ire  of  concatenated  tads,  —  facts  constituting 
a  chain  of  evidence;  vi/  combinations  of  psv- 
cholngical  facts  thus  <  uniucted  in  a  chain.  Other 
chains  of  the  like  nature  will  hereafter  be  neces- 
sarily brought  to  view;  chains  of  oral  evidence 
in  the  form  of  heirsav  evidence;  chain*  of  writ- 
ten evidence  in  the  form  of  transcriptural  evi- 
deiK  « .  The  more  mouths  a  narrative  has  passed 
tHou^h,  the  U^s  trustworthy  it  is  universally  un- 
d»  i  stood  to  l-c  •  the  more  copies  have  been  taken 
tl  e  one  trom  the  otb*  r  of  a  written  original,  the 
le-s  trustworthy  the  last  of  them  is  understood 

to  l.e1. 

To  none  of  these  instances  has  the  metaphor, 
the  nciessarv  metaphor,  of  a  chain,  been  applied 
asvctm  uirisjjrudential  language.  Nor  jet  is  the 
ii^4ire  of  speich,  or  the  tmn,  b\  any  means  un- 
usual  in  iiirispriuhntial  language.  It  is,  on  the 
contrary,  in  even  dav's  use  lint  the  occasion 
on  w  IIK  h,  and  on  which  aloi.e,  it  is  in  use,  is  so 
widelv  diHerent,  that  the  practical  consequences 
drawn*  trom  the  use  ofyt  are  directly  opposite. 
On  the  occasions  above  brought  to  view,  tie 
greater  the  numl  or  ot  links  there  are  in  the  chain, 
th  w»  tker  it  is;  on  the  oicaMrns  ordinarily  in 
view,  the  greater  the  number  of  links  there  arc 
in  it,  the  sti  ontjer  it  is. 

On  the  new  occasions  on  wliieh  I  havre  here 
found  it  netessirv  to  cniph»\  the  metaphor,  the 
use  made  ot  it  is  more  conformable  than  on  the 
already  customary  occasions,  to  the  nature  of  its 
maternl  arc  het\  pe  Take  «m  iron  chain,  the  more 
links  vou  add  to  it,  the  weaker  you  will  make  it, 
Yiot  the  stronger:  and  hv  adding  link  to  link,  you 
will  at  last  make  it  break  by  Us  own  weight  If, 
then,  it  be  our  wish  to  avoid  confusion  and  self. 
contradiction,  we  must  by  some  means  or  other 
contrive  to  express  the  distinction  between  the 
two  opposite*  kinds  of  evidentiary  chains:  styling 
the  one,  tor  example,  the  telf -\nfit  main  e  chain, 
we  may  style  the  other  the  self -con  oboratwe. 

Exemplifications  ot  the  self-corroborative  chain 
of  evidence,  are,  in  a  form  more  or  less  distinct, 
in  the  mind  of  almost  every  man,  ard  require 
only  to  be  fixed  by  words.  In  the  course  of  hi* 
progress  to  and  from  the  scei  e  of  action,  lawful 
or  unlawful,  a  man  is  seen  by  different  persons 
at  different  places.  The  respective  testimonies  of 
these  several  persons,  each  of  them  declaring  the 
facts  present  to  his  senses,  constitute  together 
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Of  facts  of  the  psychological  class,  there 
fa  ttoone  species  of  evidentiary  fact,  the  pro- 
bative, force  of  which  can  with  propriety  be 
OQjfrttidered  ab  being  in  all  cases  conclusive 

Why*  Because,  as  hath  already  been  seen, 
thtf*  ia  not  one,  the  probative  foi  cc  of  which 
i$  not  liable  to  be  weakened  by  diileient  classes 
of  facts,  distinguished  on  that  consideration 
by  the  appellation  of  infiimative  facts 

Among  physical  facts,  one  may  be  eviden- 
tiary of  another  with  any  degiee  of  probative 
force,  and  accordingly  with  a  degree  of  foice 
sufficient  to  be  legarded  as  conclusive 

On  this  head,  see  what,  under  the  head  of 

what  has  been  usually  and  hitherto  exclusivelj 
understood  by  a  chain  of  evidence  This  13  what 
I  call  the  self-corroboi  alive  chain 

Let  it  be  a  question,  for  example,  whether  on 
a  particular  day  Titius  went  from  London  to 
Portsmouth;  and  let  it  be  out  ot  doubt,  that  on 
that  day  at  six  m  the  morning  he  was  seen  on 
horseback  at  one  of  these  places,  to  wit,  London, 
and  that  by  one  witness  it  is  proved  that  at  si\ 
o'clock  in  the  afternoon  he  was  seen  at  Ports- 
mouth It  is  evident,  that,  the  greater  the  num- 
ber of  intermediate  places  I  can  prove  him  to 
have  been  at,  at  correspondent  hours,  the  stronger 
the  persuasion  I  shall  produce  in  the  mind  ot  the 
judge  of  the  existence  ot  the  principal  fact  in 
Question,  viz  that  of  TitiusN  having  gone  that 
day  from  London  to  Portsmouth,  TheTjourney 
in  question  will  thus  be  proved  upon  him  by  a 
chain  of  evidence  composed  ot  as  many  links  (say 
six)  as  between  those  two  places  there  are  stages 
at  which  he  was  seen  by  so  many  different  per* 
sous.  Double  the  number  of  the  stages,  and 
thence  of  the  witnesses;  instead  ot  six,  call  them 
twelve;  you  double  the  strength  ot  the  strean*  of 
evidence. 

In  another  case  (instead  of  mv  six  witnesses, 
each  of  whom  saw  Titius  at  a  different  stage  in 
the  road  between  London  and  Portsmouth,)  my 
evidence  consists  of  the  ^leged  testimony  cot  si\ 
alleged  witnesses,  of  whom  the  first  (as  I  allege) 
aaw  Titius  at  the  time  in  question  at  Portsmouth, 
h$  having  said  as  much  to  the  second,  who  said 
aft  much  to  the  third,  and  so  on  to  the  sixth,  being 
the  witness  I  produce  in  court  to  pro\e  the  exist- 
ence of  Titius  at  Portsmouth  at  that  time  It  is 
manifest  enough  that  the  testimony  of  each  of 
these  witnesses  loses  more  or  less  ot  its  strength 
by  their  being  disposed  in  a  chain  thus  consti- 
tuted :  and  that  the  chain,  if  it  consisted  of  the 
testimonies  of  twelve  such  witnesses  instead  of 
six,  would,  instead  of  being  twice  as  strong,  be' 
twice,  or  perhaps  more  than  twice,  as  weak  as 
before. 

In  conclusion)  the  distinction  between  the  self. 
informative  chain  and  the  self-corroborative  chain 
<rf  evidence  appears  to  be  this.  In  the  former 
case,  —  so  many  witnesses,  so  many  intervening 
mediums  interposed  between  the  source  of  evi- 
ctenfce  atid  the  faculties  of  the  judge:  and,  the  fact 
W  evidenced  being  hut  one  and  the  same  fact 
and  the  source  from  whence  the  evidence  issues 
bdftg  but  one  source,  the  testimonies  of  all  these 
witittsftes  pat  together  compose  but  one  article  of 


On  the  contrary,  in  the  case  of  the  self-corro- 
borative chain,  J>o  many  distinct  evidentiary  facts, 
•o  many  distinct  sources  of  evidence. 


physical  mcrediMity,  is  said  farther  on,  of  the 
three  modifications  of  extraordinary  facts,  viz, 
facts  amounting  to  a  violation  of  a  law  of  na« 
tuie,  facts  devious  from  the  course  of  nature 
in  dcyree,  facts  devious  in  specie  If,  the  ex- 
istence of  fact  A  being  supposed,  the  non- 
existence  ot  fact  B  Mould  be  a  violation  of 
any  law  of  nature,  or  devious  in  degiee  or 
species  to  such  an  extent  ab  to  be  inci edible, 
the  probative  force  of  fact  A,  in  i elation  to 
the  existence  ot  fact  B,  may  be  deemed  con- 
clusive 

Thus,  in  legard^to  quadrupeds,  take  the 
<*\\o  facjt,  paituntion  and  sexual  conjunction 
Between  these  two  facts,  parturition  is  the 
indicative  fact  —  sexual  conjunction  the  fact 
indicated  by  it,  and,  of  the  foinier,  the  pio- 
bative  force,  in  relation  to  the  existence  of 
the  latter,  may  be  pionounced  conclusive 

Among  ph)s>ical  facN,  however,  even  such 
as  aie  the  no^t  completely  conclusive,  the 
concliiMveness  affords  no  sufficient  reason  for 
the  establishment  of  unbending  rules,  im- 
posing on  the  judge  the  obligation  of  forming 
the  conclusion  indicated 

Win  ?  Because,  in  proportion  as  the  lule 
is  safe,  secure  against  being  productive  of  er- 
loneous  decision,  it  is  in  the  ^ame  propoition 
useless  Safe,  it  is  not  effective,  effective, 
it  is  not  safe. 

Suppose  a  uile  laid  down,  that,  in  eveiy 
cause  in  \vhich  virgimt}  mav  happen  to  come 
in  question,  parturition  shall  be  resided  as 
a  fact  conclusively  disprobative  ot  it  The 
rule  \\ould  be^nnou'iit  enough,  but  where 
\\oultf  be  the  irte  ot  itg  Is  theie  any  the  least 
danger,  that,  b}  any  judge  or  set  of  -judges  by 
\\hom  paituntion  has  been  admitted  to  have 
been  (ulisfetctoiily  pioved,  the  existence  of 
sexual  mtucouise  should  be  disaffirmed? 

If  the  ebtdbliihnient  of  any  one  such  rule 
would  be  piopei,  so  \\ould  that  ot  as  many 
others  as  could  be  constructed  But  in  this 
\\ay  a  complete  system  of  ph}sical  science 
\\ould  be  to  be  established  by  authority,  and 
engiafted  into  the  system  of  judicial  proce- 
duie  and  limits  to  the  impiovomenl  ot  eveiy 
branch  of  phvMcal  science,  and  especially  of 
the  most  important  of  all — the  medical  — 
\\ould  be  fixed  b}  law 

No  rule  ought  to  be  laid  (]own,  rendering 
the  exhibition  of  this  or  that  evidentiary  fact 
necessary  as  a  condition  Mtie  qua  non  to  a  ju- 
dicial decision  affiiming  or  assuming  the  ex- 
istence of  any  other  fact  in  the  character  of 
a  fact  indicated,  and  requiring  for  the  proof 
of  it  the  proof  of  such  evidentiary  fact 

Reasons.  —  If  the  probative  force  of  the 
other  parts  of  the  evidence  is  not  sufficient  to 
pioduce  persuasion  on  the  part  of  the  judge, 
pet  suasion  will  accordingly  not  be  produced; 
and  the  rule  restraining  the  judge  from  acting 
on  the  groun/ktfyuich  persuasion  will  be  un- 
necessary ana  useless.  If  the  probative  force 
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of  the  evidence  is  sufficient  to  produce  such 
persuasion,  and  such  persuasion  is  produced 
accordingly,  although  the  pi  oof  of  the  evi- 
dentiary  fact  in  question  be  wanting  —  the 
restrictive  rule  is  improper,  prejudicial  to  the 
interests  of  tiuth  and  justice. 

In  the  histoi)  of  law,  be  the  cnuntiy  \\lyit 
it  niiy, —  the  furlhei  \\o  no  baek,  the  mme 
numerous  the  inManei's  \M»  mav  expret  to  hud 
of  eonvietions  and  i  Mention**  on  m^ullieient 
evidence  but,  foi  the  opposite  reason,  the 
longer  we  Lro  on  in  the  tiaek  nf  civilization, 
the  more  iaie  we  mav  exjrct  to  tind  the  in- 
stances  ot  sjich  errois  in  ]iidicatuie  V  have1 
the  weakness  ot  the  mental  (acuities  loi  tin  ir 
cause  It  is  in  the  stieiiijth  whieh,  bv  the 
continualh-inri  easing  sfoek  ot  infoimaiion, 
mav  be  piven  to  the  mental  faculties  ot  indues 
bv  apposite  in*4iueiioiis  diawn  tiom  eoneet 
and  compi client ve  views  ot  the  subjret,  that 
the  tine  preservative  airaiiist  Mi<A  eiroi*  is  to 
be  looked  tor;  not  in  the  icstiu  tue  opeiation 
of  unbending  inles  ot  evidence 

If  theie  be  anv  <MM»^  in  \vhieh  am  such  un- 
bending niles  piomi^e  upon  the  whole  to  be 
benelicial  to  the  mti  ie-ts  ot  truth  and  ]u-ii<v, 
the  two  following  ^eeni  to  b  •  ot  the  numbei 

1  \Nheie,  —  the  miM-hii't  oj  the  decision, 
if  cnomoiis,  beinir  in  a  eeit.un  lespret  nie- 
pairihlc,  and  i  bv  reason  ot  ilie  di -lance  ot  the 
tubunal  horn  the  -e  it  ot  uo\  eminent  or  othei- 
wi*ex)  the  confidence  iepo-ed  in  it  hv  the  le- 
gislator inter  101  to  th.it  \\hieh  is  icpo-id  bv 
him  in  M>me  other  and  hifhei  ti  ihunalr  — casi  s 
are  accmdinulv  maiked  out,  in  \vlneli,  <yi  the 
ground  ot  evidenen  ot  Mieh  01  sucli  adt^ciip- 
tion,  01  \vithout  the  eoneuiume  ot  e\idenee 
ot  such  01  siu-h  a  de^enption,  a  deei^ion  pio- 
ductive  ot  sueh  uiep.u.ible  eon-*  fjutnei-*  -li^lf 
not  be  pionoune(»d,  or  ^liall  not  be  executed 

It  is  upon  this  same  pnneiple,  that;  in  the 
Aubtnan  code,  eeitain  ollenec  ^  are  marked 
out,  ^ueh  as  mai;ie  and  \\iteheiait,  in  H'l.i- 
tion  to  which  tho*mteiioi  ti  ibun.iK  of  distant 
provinces  IMI  foi  bidden  to  [  loceed  upon  anv 
evidence 

"2  The  cither  e.»*e  rompn  heiids  in  its  whole 
extent  the  lange  ot  e.ipifal  [)um-hment-— the 
only  bpecie^  ot  pum-hment  w  Ineh  is  ab^oluti1! v 
and  totallv  nieparable  I^ut,  ot  the  consider 
ation  of  tins  nrepaiabilitv,  what  ib  the  tine 
result '  The  impropnetv  ot  tins  mode  of  pu- 
nishment :  not  the  piopnety  of  tho*e  unbend- 
ing rulcb. 

In  the  instance  in  question,  it  was  the  con- 
sideration of  the  nature  of  the  punishment 

of  the  pioperty  thus  belonging  to  it that 

called  into  action  the  humane  temerity  ?f  the 
judge.  In  eveiy  system  of  law  into  which 
this  irreparable  mode  ot  punishment  has  been 
admitted  —  but  most  of  all  in  the  English 
system,  in  which  the  fondness  shown  to  it 
i«  so  great,  and  so  continm^^pon  the  in- 
crease-—-the  system  of  procedure  in  general, 
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and  of  the  law  of  evidence  in  particular,  teems 
with  rules  and  practices  tending  to  the  encou- 
ragement of  criminality  in  every  shape,  and 
most  of  all  in  such  as  are  most  misehievous. 
Capital  punishment  has  thus  been  all  along 
operating,  and  will  continue  to  operate  with 
continually  increasing  force,  as  a  slow  poison 
upon  the  whole  s\  stem  of  procedure,  including 
that  ot  e\idi  nee.    Thus  it  is  that  the  vvoik  of 
leal  inhumanity  and  of  false  humanity,  of  folly 
under  that  spacious  name,  go  on  together: 
and,  while  substantive  law,  with  its  favomite 
and    nnweaiied    instiument,   capital   punish- 
ijient  *  is  straining  evei  y  nerve  to  tighten  the 
bands  ot  ^oeietv,  —  adjective  law,   with  its 
piejudice*  and  inconsistencies  is  as  pcitm.i- 
eiouslv  emploved  in  loosening  them. 

Fiom  the  above  theoietical  propositions, 
the  following  praetieal  insti  notions  of  a  mo- 
mtoiv  natuie  si»em  dtducible  — 

I  Wainmys  tending  to  prevent  under- 
valuation 

1  15  eject  no  artn  Ir  of  eneumstaritial  evi- 
denee  on  the  M'ore  ut  weakne-s. 

1  Mueli  less  on  the  beoie  of  its  not  being 
eoih 


Hold   not  the   a&rgreg.ite   mass   insuflR- 
l,  lor  tlu1  -epai  ate  in-ufHeienev  of  the  ele- 


4  Hold  noi  an  ai^ietrate  mass  of  circum- 
stantial ev  di  nee   iiiMitlirient,    lor  the   mere 
want  ot  an  aitiele  oi  this  oi  that  one  descrip- 
tion 

5  Hold  not  MicuiiMantial  insufficient,  as 
such,   loi   the  meie  want  ot  dnect  evidence: 
vi/*  wheii1  dnnt  ev.denci   i-  not  obtainable, 
oi  no!  with  ut  pupoiH'ciciiil  inconvenience  in 
the  -liipe  ot  d«.lav,  vexation,  rind  expense. 

<>  JJuld  not  direct  evidence  insufficient, 
morel  v  h»r  the  want  «*  ciirunifetanlial. 

11  \\. linings  tending  to  prevent  over-va- 
luation 

Til)  Set  down  no-aiticle,  nor  any  ag- 
irieLMte  ma-»s,  ot  eneimMantial  evidence,  as 
even  piovi-ionallv  eonchisi\o  in  all  case*. 

N  1 1  )  Much  less  as  conclusive  against,  or 
i  what  eomes  to  the  same  thing)  to  the  ex- 
elusion  ot,  all  eountei -evidence. 

0.  [X  )  Content  not  jourself  with  general 

"circumstantial  testimonv,  when  you  can  have 

special  dneet  testimonv  fiom  the  same  source. 

10  (4  ")  Whatever  evidtMiee  (in  particular, 
circumstantial  evidence)  other  than  that  pro- 
duced by  interrogation  of  the  respective  par- 
tie*,  present^  itself,  —  if  the  situation  of  the 
pai  ty  be  such  as  to  present  any  probability 
ot  his  being  able  to  give  explanation  of  it 
(i.  e.  to  contribute  either  to  give  complete- 
ness or  correctness  to  it,  or  to  the  inferences 
deducihle  from  it,)  —  fail  not  to  employ  in- 
tenogation  —  judicial  interrogation  applied 
to  the  paity  —  for  the  explanation  of  it. 

*  ride  ju/urA  Vol.  VI.  p.  IMU,  No.  13.  ^ 
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IL  (5.)  Reject  not  circumstantial  as  need- 
j  on  account  of  the  abundance  of  direct. 


§  2.  'JgJrrora  of  jurists,  fiom  neglect  of  the 
above  rules 

TJbe  warnings  given  abo\e  aie  (it  may  be 
said)  reasonable  enough,  but  aie  they  not 
too  obviously  so  to  be  of  an)  use  •> 

Among  the  errors  thu<*  pointed  at,  not  one 
perhaps  that  has  not  been  cmbiaeed  in  piac- 
tuje,  propagated  by  law-  writer,  01  (\\liat  is 
worse)  earned  into  effect  by  legiblatois  and 
by  judges 

In  each  part  of  the  field  of  evidence,  after 
what  presents  itselt  a*  the  path  of  utility  and 
reason  has  been  tiaced  out,  the  course  taken 
in  the  piesent  \\oik  is  to  bring  to  view  the 
deviations  made  fiom  it  by  the  most  distin- 
guished systems  of  established  law,  the  Ro- 
man and  the  English  Such,  accordingly,  is 
the  course  pursued  on  the  occasion  now  in 
hand  except  that  —  as  exemplifications  of 
such  deviation  cannot  be  found  foi  eveiy  one 
of  the  above  monitory  uileis  —  to  supply  the 
deficiency,  the  view  given  of  the  established 
practice  in  the  two  systems  will  heie  be  pre- 
ceded by  a  few  examples  taken  fiom  tlie  ^pe- 
culations of  jurist**,  whose  notion*  in  leijaid 
to  the  points  in  question  do  not  appeal  as  yet 
tohavebeenonanvouasionoxphcitlv  adopted, 
so  as  to  have  given  hnth  to  practice  \\itli 
a  view  to  this  pirticulai  subject,  the  onlei 
given  to  the  momtoi  v  mles  should  also  have 
been  given  to  the  examples  but,  to  avoid 
confounding  unauthoutative  notions  with  au- 
thontative  piadice,  the  paiticular  piirui|5le 
has  been  baciiiued  to  the  gencial  one 

1  An  aggiegateliody  of  tiicumstantial  evi- 
dence treated  as  insufficient,  on  the  inound  of 
the  separate  insufficiency  of  the  elemental  y 
articles. 

When,  in  a  penal  cause,  the  ch.uge  is  sup- 
ported (as  is  commonly  the  case)  by  a  number 
of  evidentiary  facts,  with  01  without  direct 
testimony  to  the  principal  fact  in  question,  — 
a  natural,  and,  on  the  part  of  the  advocate 
for  the  defendant,  a  necessai  v  course,  I**,  to 
take  the  body  of  evidence  to  pieces  —  -to  ex- 
amine each  member  of  it,  each  evidential  y 
fact,  separately  —  and,  fiom  the  inconclusive-* 
ness  of  each,  to  infer  the  inconclu-iveness  of 
the  whole 

In  the  case  of  Captain  Donne  Ran,  on  the 
criminative  side  no  article  whatever  of  direct 
evidence  was  produced,  but  a  prodigious  num- 
ber of  criminative  facts  —  articles  of  circum- 
stantial evidence  After  he  was  executed,  a 
book  was  written  to  prove  the  evidence  in- 
sufficient. Each  criminative  fact  was  taken 
separately:  how  inconclusive  this!  how  in- 
conclusive that!  and  so  on.  each  being  in- 
conclusive of  itself,  the  inference  was,  that 
so  they  were  all  of  them  put  togethei  Of  the 
individual  premises,  each  taken  separately, 


the  truth  was  undeniable;  but  the  collective 
conclusion  did  not  follow 

Donnellan  practised  distillation .  as  a  proof 
of  poisoning,  what  did  that  amount  to7  — 
next  to  nothing  At  that  rate,  all  distillers 
would  be  poisoners  Not  engaged  in  that  or 
any  othei  occupition  \vith  n  view  to  piofit, 
nor  yet  occupying  liimseU  with  chemibtiy  in 
cfin\  other  shape,  still  he  piactibed  distillation 
\\hat  did  that  again  amount  to9 — some  small 
matter  peihap^  but  veiy  little  more  At  that 
late,  all  the  Lady  Bountifuls  ^a  class  which, 
though  not  quite  sp  numeuw^  as  formerly,  is 
uot  yct^jmte  extimt)  would  be  poisoneis 

He  distilled  what  theie  vva&  iea«on  to  think 
was  lauiel- watci, —  a  known  poison,  not 
known  to  be  used  tui  any  other  puipose  the 
proof  stiengthens  though  still  very  tai  from 
conclusive 

Thus  much  as  to  pieparations,  though  there 
wcie  otheis  01  the  ia«;e  (Jo  on  next  to  mo- 
tive*  The  i elation  of  the  defendant  to  the 
deceased  was  such,  that,  upon  the  death  of 
the  lattei,  a  lave  pmpcity  was  to  devolve 
upon  the  foimei  Ileit,  then,  was  tumpta- 
tion — a  sjm^tu  motive,  to  which  he  stood 
exposed  What  he  saw,  what  he  could  not 
but  see,  wa-,  an  advantai;c  (and  that  to  a 
tfieat  amount)  on  the  point  of  acciuing  to 
him  on  the  happumu  of  that  event  In  that 
point  of  \ie\\,  he  was  in^ed  1)}  a  particular 
speue>  of  motive  (pi<  umaiv  inteiest)  to  use 
hi*  i'lidcavouia  foi  the  blinking  about  of  that 
event  In  that  point  ot  view,  he  stood  ex- 
posed to  the  nifpuKive  action  of  that  motive. 
Dues 'it  follo\v  that  he  yielded  to  the  impulse? 
licit1  was  a  smuvor  who  had  profit  in  ex- 
pectancy upon  the  death  of  the  deceased 
Does  it  follow  that,  at  the  expense  of  so  hor- 
nble  a  ciime,  he  used  bis  endeavour  for  the 
pioruiiuu:  ot  such  death'  At  that  late,  the 
most  common  of  all  causes  of  diath  is  par- 
ncide 

Ill-humoui  habheeii  obbemed  between  man 
and  \vite  the  woman  dies  Is  thib  a  proof 
that  she  died  by  mmdei,  and  that  her  hus- 
band was  the  mm  duel  '  At  that  rate,  the 
tew  couples  excepted  who  might  be  capable 
of  making  title  to  the  llitch  at  Dumnovv,  all 
man icd  men  and  all  mamed  women  aie  umr- 

ieib 

5i  An  Rggicf;itc  l^ody  of  evidence  held  m- 
suflicient,  foi  want  of  a  particular  article  ot 
circumstantial  evidence 

In  several  instances  that  have  been  made 
public,  and  in  a  numbei  greater  than  might 
at  first  view  have  been  supposed,  —  a  de- 
fendaTit  ha^  been  convicted  of  the  murder  of 
a  man,  who  Ins  afterwards  made  hib  appear- 
ance in  a  living  state 

In  consideration  of  the  fatal  errors  in  ju- 
dicatuie  thus  brought  to  light,  instances  have 
been  mmtinjirinrfl  which  a  judge  has  declated 
his  resolution  never  to  concur  in  any  convic- 
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tion  of  murder,  where  the  dead  body  has  not 
been  found  *  But  a  lesolution  known  to  be 
thus  declared  (at  least  if  roiroborated  by  a 
known  instance  in  which  such  resolution  has 
been  acted  upon,)  1*  suflint'iit  to  five  birth 
to  a  rule  of  jmisprudentml  law 

The  motixe  ot  the  determination  \xas  evi- 
dent]} a  laudable  one-  but  the  consequences 
of  the  determination,  it  «'«mxertiM  into  mule, 
and  that  \\ithout  evrption,  and  known  to 
be  *o,  \\nuld  be  in  the  highest  dicier  pirju- 
dirial  to  ju-tnv  To  smiir  fo  himself  im- 
punitx,  *'i  imirdiTi'i  \\nulil  l.a\e  no  moie  to 
do  but  to  coiiMinn' t<>i  drcompn-i*  \ir  lioi^jp 
bx  tire,  bv  linn1,  01  bx  mix  othei  ol  thr  well- 
known  eheniUMl  men-tula,  01  to  Mnk  it  in 
an  unfathomable  pait  ot  Ihe  sea  In  anx  ot 
the-e  \\a\s>  initiht  tl-e  bodv  be  illrctuallv  Lot 
rid  ot  and,  though  it  \\eie  in  tin1  tuv  nt 
nn\  numbri  ot  witiu---i^,  tl»e  nil*'  bruit:  r-- 
tablishi'd  without  the  miii-pofideiit  e\<vp- 
tion«,  ini|)Uint}  would  tollo\\r  ot  n>m>e 

Nor  }vr  would  the  ml*1  aftoid  flu1  sennit} 
it  unns  at ,  without  annthn  ronditmn,  not  ex- 
plored upon  the  huv  ot  it  rl  he  bndx  fmmd, 
— b\  what  evidence  i-  it  to  be  pioxi'd  to  ha\  e 
been  f««und  -  rriie  indue  befoie  wliom  the  pin- 
btM'utmn  tor  the  homiude  is  to  be  tiled,  —is 
it  to  /<fs  e\es  that  the  bnd\  l-  to  he  pinduredr 
This  is  not  in  an\  ea*e  what  i^  mr.int.  \\  h  it, 
prnhabl}  enough,  is  meant,  thouirh  not  e\- 
pressed,  i-,  that  the  r\M«lirv  oi  the  bodv  in 


*  Tins  ind^L  uas  I,oid  (  hiet-Justice  Hale, 
uho  laid  doxvn  this  ('utuni,  ni  const  quern  i  ot 
two  <a«es:  one  is  mentioned  in  Coke's  €P  (' 
cap.  104,  and  t]n  other  happened  in  Mali's  re- 
membrance, in  M  iffonKhire.  The  iirst<asL  is 
thus  stated — "An  uncle  xiho  had  ttu  bunging 
up  of  his  niece,  to  xUiom  he  ^vas  l«.ir-at-l  i\\  * 
tUuU  "while  he  ^asmnet  tmi^liLi  tor  snmeoileni  e^ 
she  ^as  luard  ti>  **a\ ,  Howl  inn  /»•• '/"  nnt  hill  mr 
After  \\lnch  time  tlir  child  could  not  be  lound, 
\^hereu]>«»n  the  umlc  \\.is  lomnuttdl  uj)on  sus- 
picion of  murder,  and  admonished  l»y  the  lus- 
tices  of  assi/e  to  lind  out  the  child  hv  the  next 
assizes:  against  \\liRh  time  be  c(»uld  not  tirul 
her,  but  brought  another  child  as  like  her  in 

f>er^on  and  \ears  as  he  could  iind,  and  a]>parel- 
ed  her  like  "the  true  child  ;  but  on  (.xannnation 
she  uas  tound  not  to  be  the  true  child  :  ii])on 
these  presumptions  he  \\as  found  pultv,  and 
executed.  Hut  the  truth  uas,  the  child  bcm^ 
l>eaten,  ran  a\\ay,and  \\asncti\ed  l>y  a  atran^er, 
and  alters  Ard**,  ^htn  she  came  ot  age  to  h.i\e 
her  land,  came  and  demandtd  it,  and  \vas  di- 
rccfly  proved  to  be  the  true  child."  The  second 
case  is  as  follows:  ki  Where  A  was  lonjj  mis^injf, 
and  upon  strong  prtisum])tions  l\  \\,is  supposed 
to  have  murdered  him,  and  to  hau*  contunud 
him  to  ashes  in  an  oxen,  that  lie  should  not  be 
found  ;  whereupon  I)  \vas  indicted  of  miyder, 
and  convicted  and  executed:  and  uithmoneyear 
after,  A  returned,  home;  indeed  sent  beyond  sea 
by  B.  against  his  will."  2  Hale,  290. 

Although  it  is>  the  general  rule  of  law,  that  the 
body  must  be  found,  it  is  not  acted  upon  without 
quali tication.  See  Rex  v.  Hmdirfl*tfi,  2  Leach, 
571 — Ed. 


a  dead  state  should  have  been  ascertained  by 
the  testimony  of  some  ocular  witne-,  whose 
trustworthiness  is  regarded  as  being  excep- 
tion-proof for  example,  in  English  laxv,  the 
roionei  x\ith  liis  jur\.  Foi,  if  any  testimony 
at  l.uge  is  to  be  regaidi'd  as  sufficient,  the 
intended  serurlt}  is  gone.  4'  I  saw  the  bod> 
ot  Titius  aitiT  lie  xxas  dead  :"  "  I  saw  Sem- 
j>ionuis  btMt  nut  the  brains  of  Titius."  FaUo- 
liood  max  iittach  xMth  as  little  difficulty  upon 
tlu-  one  sptvcli  sis  upon  the  othei.f 

3  An  impel  icrt  bud\  of  circumstantial  evi- 
dfiire  ^iit  doun  a^i  cnncluMve,  for  \x  ant  of  due 
f-itti-ntioii  to  suppo^ible  infinnative  facts. 

Ot  tin*  nred  then1  ma\  be  lor  these  warn- 
111^'^,  .in  exrinphlicution  ma\  be  «een  in  tie 
<TortiiiM'  ot  Lonl  C1okc  J  Ot  hi-  ihxision  of 
/./« sf//////f/u//i  '/  i  otriiruiiistantial  evidence) 
into  tl'iei1  di'mer^,  in  ic-jicct  ot  force — vio- 
lint,  pioli.iMi',  and  huht  01  temcianoua  — 
mention  ha^  bi'iin  m,i<lt'  upon  another  occa- 
-lon  inanntliLi  pluv  |,  tfc  Violuiita  prcsump- 
Ho11  i^.ix^  he)  k*  is  iraiix  times11  (in  many 
in-tanri1-)  kt  pleii.i  pu>l»atu>if  (full  pioot  ") 
and  tin1  instance  lie  trixes  i^  tins  —  **  A&  it 
one  be  inn  thoio\\  the  bodie  xvith  a  s\vord  in 
a  hnu-e,  \\hei cof  he1  instantlx  dieth,  and  a 
m. in  is  M'en  to  come  out  ot  that  house  \\ith  a 
bloo<lx  a \\<n<l,  .Ui<l  no  othei  man  \xa^  at  that 
time  in  the  hou-e  "  "  l^e^umiitio  probabihs 
moxi  th  little,  but  pie-umptio  levib  sen  tc- 
mei  ma  movetl^iiut  «it  all 

Tc»  the  probatixe  toice  of  this  bodv,  or  ra- 
thei  aiticle,  of  cncuni^tantial  ex ideneev  t\\o 
tact^  pie-ent  themselves  in  the  character  of 
Mippn^.ihlc  iniiimiitixe  tact" 

1.  rlhc  deceased  plunged  the  s\\oul  into 
his  o\\n  bo<lx,  as  in  the  ca^e  nt  suicide  the 


+  The  e\idcmcso  anxiously  looked  out  for  by 
this  v.oithx  nuluri  ^c\s  of  the  sort  xxluch  the  Ro- 
m.mi^ts  h.ixe  in  \ieu  l>y  the  ttrm  ctrt/ms  delicti 

(he  bodv  of  the  otlence---in  so  lar  as  they 
hu\i  anx  tiling  tU terminate  in  view.  The  body 
«>f  the  oiKm  e  ;  intanmg  the  hut  of  the  offence  : 
exiduu'e  nt  tl-e  fact  ot  the  offence, — evidence  of 
that  sort  bx  xxhich  the  fact  ot  the  offence  m,»y 
be  induatui.  x\itl  nut  affording  «"'}'  indication  of 
the  person  ot  the  offender  In  the  c.ise  of  real 
oxide  me,  the  indication  thus  afforded  is  frequent- 
Jv,  tl  nuijh  not  ci mst.mtly  and  necessarily,  thus 
tonhied  Tn  the  case  of  testimonial  evidence, 
the  n  ost  natural  case  I**,  that  the  £  ct  of  the  of- 
tiiice  and  tliL  ]^erson  ot  the  offender  should  be 
tomj)nsed  in  the  saire  narr  tive.  That  (in  ad* 
dition  to  direit  testimonial  evidence)  circum- 
stanti.il.  and  more  part  cularly  real  evidence,  is 
highly  disirahle,  and  ought  accordingly  to  be 
looked  out  f>r,  especially  in  case  of  homicide, 
is  evident  enough  IJut  a  rule  requiring  it  as 
indispensably  necj^^ary  in  all  cases,  would,  be- 
R  des  the  unreasonableness  of  it,  be  inconsistent 
xxith  the  nee*  ssary  practice  in  regard  to  a  large 
division  of  crimes.  It  is  of  the  nature  of  all 
verbal  offences  —  offences  Committed  by  mere 
words — not  to  be  productive  of  any  real  evi- 
dence. 

J  Co.  Litt.  6,  b.  ||  See  Vol.  VI.  p.  231. 
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Accused,  not  being  in  time  to  prevent  him, 
drew  out  the  sword,  and  so  ran  out,  through 
confusion  of  mind,  for  chntiigical  assistance. 

2,  The  deceased  and  the  accused  both  wore 
swords.  The  deceased,  in  a  fit  of  passion, 
attacked  the  accused  The  accused,  being 
close  to  the  wall,  had  no  retieat,  arid  had  lust 
time  enough  to  draw  his  swoid,  in  the  hope 
of  keeping  off  the  deceased  the  deceased, 
not  seeing  the  swoid  in  time,  ian  upon  it, 
and  so  was  killed 

Other  suppositions  might  be  &tai  ted  besides 
these  ;  nor  do  these  exculpative  one^  eithei 
oi  them  seem  in  any  tonsideiable  degue  le^L 
probable  than  that  cumulative  one  it  w,  the 
probability  of  delinquency,  instead  ol  being 
conclusive,  is  but  as  1  to  2 

Such  is  the  evidence  upon  \\hich  the  lather 
of  English  jurispiudence  \\ould  have  pro- 
nounced a  man  guilty  without  -.duple 

What  it  is  he  would  have  found  him  guilty 
of,  — murder  or  manslaughter,  —  a  capital 
crime,  or  a  crime  short  of  capital,  — he  does 
not  say:  muider,  probabl}  enough,  since 
manslaughter,  being  a  soit  of  alleviation,  le- 
qiures  special  evidence  nun  der,  accoi  dmgl> , 
is  the  veidict  which  the  coi oner's  juiv  find 
of  course,  where  no  alleviating  circumstances, 
to  reduce  it  to  manslaughtei,  have  pi  evented 
themselves  * 

§  3     Defects  of  established  s?/sto»4,  ftom 

neylcct  of  the  above  rule** 
1  General  circumstantial  testimony,  ieceive<l 
to  the  exclusion  of  special  direct  te^tmu«n> 
from  the  same  souicc,  a*  aUo  of  all  countei- 
evidence,  is  exemplified  in  the  instance  of 
the  several  sorts  of  actions  or  suits  to  \\huh 
the  evidence  called  w^per  of  hue]  applies  — 

*  Here  would  come  in  one  use  of  a  table  of 
circumstantial  evidence  On  the  supposition 
1  of  criminality,  criminative  circumstances  ot  the 
'description  in  question,  could  scarcely  fail  to  be 
accompanied  by  a  variety  ot  other  circumstances 
of  the  same  tendency  apposite  motive,  apposite 
disposition,  previously-known  enmity,  prepara- 
tions, previous  threats,  cr>nfes<-onal  discourse,  cri- 
minative deportment  (contemporary  or  subse- 
quent;)all  these  articles  of  psychological  evidence, 
under  all  or  any  of  their  numerous  modihtai 
lions ;  not  to  mention  such  further  re  il  evidence 
as  might  have  been  afforded  by  a  transaction  bo 
described. 

One  mode,  and  that  not  a  very  unob\  lous  one. 
of  throwing  light  upon  so  dark  a  subject,  would 
have  been  to  subject  the  accused  to  a  judicial 
examination.  But  this,  for  any  other  purpose 
tban  that  of  judging  whether  to  commit  the  man 
or  let  Inra  out  to  bail,  an  English  lawyer  (it  not 
then,  at  least  now)  would  start  from  and  be 
shocked  at*  Nemo  tenetui  seipsum  accusare. 
Pronounce  a  man  guilty  without  examination  ? 
Yes;  in  this  consiads  English  mercy.  Examine 
bun,  to  JV^ge  whether  he  be  guilty  or  not?  — 
Not  the  jdea  is  not  to  be  endured. 

f  So  lately  as  the  year  1824,  in  an  action  for 
debt  on  simple  contract,  a  defendant  waged  his 
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Restoration  of  a  specific  th'ng  is  claimed  at 
the  defendant's  hands  Bv  whatsoever  body 
of  apposite  evidence,  direct  or  cncumstan- 
tial,  the  claim  is  supported,  —  the  defendant 
is  allowed  to  adduce  the  counter-evidence 
thus  denominated,  and  the  evidence  in  sup- 
poit  of  the  claim  becomes  inadmissible  The 
defendant  comes  into  court,  and  denies,  in 
general  teims  the  fact  (whatever  it  be)  on 
the  ground  of  which  the  obligation  is  sought 
to  be  imposed  upon  him  Along  with  him 
comes  a  pos«e  of  othei  witness  nurnbei,  a 
dozen,  neither  mci*e  nor  le**  Thcv  know 
W>thin{fabout  the  mattei  ,  but,  bv  the  opi- 
nion they  ha\e  ot  him,  the\  are  ceilain  that 
uhat  he  sa>^  is  true  The  eudence  they 
fuinish  is  so  much  chaiactei  evidence 

Sweaieis  of  tins  denomination  are  like 
ghosts  and  \\itthcs  nowhere  do  they  exist, 
but  in  manv  and  many  a  place  the}  do  as 
much  mischfct  as  it  thev  did  Two  or  three 
soits  ot  actions  me  altogether  laid  asleep  by 
them  ,  and  the  effect  ot  it  is,  that,  for  no  one 
inov cable  thing  that  he  has  hd*  an  English- 
man anv  remedy  at  law  Money  is»  given  him 
instead"  of  it  The  sum  is  never  equal  in 
value  to  the  miurv  su-taiiud  bv  the  want  of 
the  thing  sought  *  To  keep  the  thing,  at  the 
priee  thus  put  upon  it,  is  always  at  the  op- 
tion ot  the  \\iong  doei 

In  Roman  law,  gcneial  cncumstantial  te*- 
tnnonv  auepted  in  lieu  of,  01  in  addition  to, 
special  diieet  testimony  li  oin  the  same  SOUILC, 
is  exemplified  ^i  the  cases  vvheie  the  oath  de- 
nominated juntmentum  (.rpun/atonnm^  was 
emploved  The  ca*es  being  penal,  and  the 
evidence  on  the  criminative  side  neither  suf- 
ficient foi  conviction  nor  yet  for  torture,  the 
]udjre  mijflit,  it  he  thought  tit,  call  upon  the 
defendant  to  s\vear  to  Ins  non-delinquency  in 
geneial  teiin*.  of  a  tixed  foimulary  foi  that* 
purpose,  1  know  no  instance.  Thedescuptioti 
ot  the  practice  is  obscure  and  vague1  enough, 
like  everything  elso  in  Roman  law 

In  these  as  111  all  othei  penal  cases,  inter- 
rogation of  the  defendant  himself  was  in  the 
povvei  ot  the  judge  extraction,  consequently, 
ot  a  full  body  of  contessorial  evidence,  or  of 
the  denegatoi >  tcbtimonv  given  by  him  in  hen 
of  it  (testimony,  of  which,  on  the  supposition 
of  delinquency,  moie  01  less  must  have  been 
false  ) 

Was  this  power  employed  •>  This  was  let- 
ting off  a  delinquent  upon  bad  and  unsatisfao* 
toiy  evidence,  when,  upon  better  evidence, 

law,  as  it  was  called,  atid  applied  to  the  Court 
of  King's  Uench  to  determine  what  number  ot 
lompurgators  he  ought  to  produce  But  the 
plaintiff  abandoned  the  action,  and  there  the 
matter  ended.  King  v.  Williams,  2B  &  C,  538. 
This  form  of  trial  was  abolished  by  the  3d  anrt  4m 
WiU  IV.  c.  <|fc— Ed.  . 

±  Heme^TaJT Pandect  lib.  xu.  tit  ii. 
in.  p,  292  (edit  172a> 
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and  (in  case  of  confession)  the  very  best  of 
all,  he  had  been  either  shown  to  be  not  guilty, 
or  showTn  to  be  guilt}.  This  is  recurring  to 
inferior  evidence,  after  receiving  superior  evi- 
dence from  the  same  source.  It  is  like  Il.ir- 
pagon  in  the  pla\  .*  Rend*  mm,  ^an^tejuudlei, 
ce  que  iu  TM'HS  mlf  •  the  search  had  alreadv 
been  made,  and  produced  nothing 

Has  the  powei  remained  unemploved  * 
This  is  emplo\in^  the  infeiioi  to  the  exclu- 
sion of  the  supeiior  evidence  It  i<-  ,is  it  the 
master,  persuaded  ot  the  guilt  ot  his  innocent 
peivant,  had  contented  4nmsi  It  \\irh  suvm^ 

to  him "  Ttll  MfjH  htthrr  ?/<*//  ttr\tj uilti/  <* 

nt»  ,"  lorbeaung  purpose!}  to  make  seaich 

Jurtinipfltum  s//yiy>A  tunntn  — This*  was  ai\^ 
oitli  in  certain  non-penal  ca-es  It  posxe^fd, 
in  common  with  the  jitmmintum  <j]iunjut<>- 
//f/7/2,  the  feature  which  rendeis  it  applicable 
to  this  purpose  In  dilfeient  nations,  on  dif- 
ferent occasions,  it  appeal t  to  Have  been  em- 
plovcd  in  the  dial  actei  ot  an  evidentiarv  tact , 
light  of  some  *oit  or  other  beintr  the  tact  in- 
dicated—  light  t<>  some  -el  vice,  such  a**  that 

in  thclian~hi  o[  monev  oi  monev  's  woi  th  To 
the  po— i"-s oi  of  the  iiuht —  imht  to  an  cx- 
emption  trorn  an  obligation  ot  that  01  ^ome 
other  nntme,  -ouurht  to  be  imposed  on  him 

'I  he  en  oi  applicable  to  the  pie-ent  pm  - 
pose  consists  m  the  acceptance  ot  a  \«iirui» 
a^eition,  in  addition  to,  oi  to  the  exclusion 
nt,  a  speciiic  statement  ,  ot  an  .11  tide  ol  vve.ik 
ciieum^tantial  evidence,  in  addition  to,  oi  in 
<  xclusion  of,  a  bodv  ol  diu§ct  evidence  tiom 
the  sain  •  xomce  f 

\i  Ilvidi-ntiai y  tiicts  ixcludid  altogether, 
nndei  t  he  idea  ot  then  beini*1  weak  ,  and  even 
under  that  oi  then  not  bem^  coif'lu-ive.  f 

In  the  case  ot  this,  a-  ot  everv  other  spe- 
cies ot  evidence,  the  pioduction  ot  it  should 
neither  be  compelled  nor  admitted,  when  bv 
Mich  compulsion  oi  admission  moie  evil.will 
be  pioduced  in  lespcct  ot  the  collateial  ends 
ot  lustice  (  vu  avoidance  of  dehiv,  vexation, 
and  expense,)  than  bv  the  exclusion  oi  it,  in 
respect  ot  the  direct  end  of  justice,  \iz  h\ 
danger  of  indention. 

Except  on  this  jriound,  howevei,  theie  is 
no  evidence,  piesented  in  the  chai actei  ot  cir-* 
cumst.tntial  evidence,  the  pioduction  ot  which 
ought  not  to  be,  not  onH  peimitted,  but  com- 
pelled. In  paiticular,  no  such  evidence  out;ht 
to^be  excluded  on  the  ground  ot  detiuencv  in 
point  of  probative  foiee 

Why  should  any  be  excluded?  Operative, 
it  is  usetul ;  inoperative,  it  is  innocent. 

*  Mohere's  Avarr.  • 

+  In  addition  to  this  error,  comes  that  of  for- 
bearing to  give  justice  the  benefit  of  cross-exa- 
nrination,  together  nuth  the  other  securities  for 
trustworthiness  that  stand  in  connexion  with  that 
essential  practice.  But  this  lat'jj^js  an  error  that 
belongs  not  to  the  present  head.  See  Book  II. 
Securities.  \ 


The  rashness  with  which,  on  different 
pretences,  exclusions — peremptory  and  in- 
exorable  exclusions — have  been  put  upor 
evidences  of  different  descriptions  by  men  o 
law,  will  be  matter  of  ample  observation  ii 
another  phice  J  The  ground  which  forms  tin 
subject  ot  the  present  book  is  that  on  whicl 
this  lashnes^  lui^  di**plaved  itself  with  leas 
violence. 

rioni  or.il  evidence, —  circumstantial  e\i 
dence  orallv  delivered,  —  it  *eems  to  hav 
abstained  altotietliM  :  in  the  jjennanent  tex 
ture  ot  vvnm  n  evidence,  it  has  found  (as  i 
weie)  tohd  ^lound  to  fasten  upon. 

In  the  shape  ot  p.uole  evidence,  —  be  th« 
evidence,  vvhenot  this  de^eiiption,  ever  g< 
^li^rht  —  be  the  interence  it  affords  ever  s< 
shoit  ot  beinir  <*onclusive, — theie  is  no  ob 
jection  to  the  leeepMon  ot  it.  In  this  shape 
inidinnation  <\ninot  tiamc  a  circumstance  mon 
turlintr,  moie  inconclusive,  than  many  an 
which  have  been  admitted  to  be  produce! 
in  evidence,  and  continue  to  be  admittjjl  D 
eveiv  dav's  piactice. 

Admitted  '  \  es  ,  and  with  prcat  and  jus 
elFcct  \\  hv  *  Because  mot  to  speak  o 
i:  i  eater  niunbeisi  even  two  aiticles  of  cir 
cnni-(,intial  evidence  —  though  each  taken  bj 
it-elt  vv<  i^h  but  as  a  leather, — join  them  to 
L'cthei,  vou  will  lind  them  pressing  on  th< 
deliiM|uent  with  the  wn^ht  ot  a  millstone. 

(iive  to  the  evuh  nee  in  question  the  torn 
ot  ,i  written  document,  the  tieatment  it  meet 
with  is  levelled  An  inexorable  bar  is  nov 
opposed  to  it  l^e-ented  bv  the  mouth  ot  : 
witne— ,  be  \\^  valueevei  -o^inall,  it  isallowc< 
to  j.asx  foi  whcitevei  it  is  w(»rth  presenle* 
in  v\utniLr,  it  it  fall  short  of  btintr  conclusive 
it  i^not  allowed  to  ro  toi  anv thing 

So  it  be  c\hilntt*i  mJ  r<»iv,  no  matte 
how  i  emote  and  intonclusive  the  evulentiar; 
t.ict  icpoited  bv  the  ciicuu.stantial  evidence 
\\  hen  reciived,  the  impulsion  made  bj  i 
in  iv  l>e  s]]L]]tt  01  amount  to  nothing ;  but  th 
lightness  <  i  it,  how  extieme  soevei,  is  neve 
nude  into  a  triound  1m  the  exclusion  of  it 
It  is  onlv  when  con^i^ned  to  writing  that  i 
is  MMutim/ed  hi foit1  admission,  and,  if  no 
looked  upon  as  weight}  enough  to  be  con 
elusive,  is  thrown  out  as  woithlesa.  Rasl 
exclusion  on  one  s?n  e,  or  equally  ia&h  exclu 
sion  on  the  othei  rash  exclusion  of  the  lo 
ot  evident  in  question,  or  rash  exclusion  o 
ever}  otlur  evidinei4  that  might  have  beei 
oppo-i-d  to  it .  sueh  is  the  only  altei native. 

A  record  I.MIJ&  the  immortal  Gilbert,  tbi 
father  of  the  law  of  evidence,)  a  iccord  is  i 
diagram  wherebv  nght  is  demonstrated  ||  Tc 


$  See  Hook  IX.  Exclusion. 

||  The  following  i^  the  whole  of  the  quaim 
passage  partially  quoted  in  the  text.—  Ed. 

44  And  first  o"f  records  :  those  are  the  memo, 
rials  of  the  legislature,  and  of  the  King's  Courts 
of  justice ;  and  are  authentic  beyond  all  man- 
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appear,  and  not  to  command  assent,  is  be- 
neath its  dignity  where  demonstration  en- 
ters, doubt  finds  no  room  to  stand  upon. 

Numerous  are  the*  instances  in  which  the 
adftiisBibihty  of  matters  of  i  ecoid,  in  proof  of 
the  existence  of  other  matteis  of  recoid,  has 
been  disputed  ;  and  in  some  it  has  been  dis- 
puted with  success  with  relation  to  the  fact 
supposed  to  be  indicated,  the  existence  of  the 
document  in  question  has  been  pronounced  no 
evidence,  or  (\\hat  comes  to  the  same  thing) 
the  courVhas  in  that  character  declaied  it  in- 
admissible—  refused  to  pay  regard  to  it 

That  the  ultimate  decision  which  has  taken 
place  in  consequence  of  this  rejection,  has 
been  contrary  to  truth  and  justice,  is  more 
than,  in  all  or  any  of  these  instances,  I  could 
take  upon  me  to  affirm     an  opinion  to  that 
effect,  well  or  ill  gi  otmded,  would  be  ot  no  use 
materials  for  fanning  it  are  not  forthcoming 
Possibly,  in  ea<h  one  of  these  instances,  had 
the  document  been  received  in  evidence,  and 
its  probative  force  been  taken  into  considera- 
tion, it  would  have  been  found  inconclusive 
that  is,  the  whole  of  the  evidence  on  that  side 
(whether  the  document  in  question  consti- 
tuted the  whole  or  only  a  pait  of  it)  \\ould 
have  been  considered  in  that  light 

Nor  yet  will  I  take  upon  me  to  sav  (foi 
perhaps  it  may  not  be  to  be  known,  and,  if 
it  were,  the  result  of  the  inquiry  would  not 
be  worth  the  trouble)  whether,  in  the  several 
instances  in  question,  the  case  was,  that  the 
evidence  was  rejected  without  consideration 
of  the  tenoi  of  it  Excluded  or  no  in  fact, 
and  in  that  individual  cause,  it  appeals  at  any 
rate  in  the  charactei  of  a  species  of  excluded 
evidence,  in  the  books  of  law  *  Accordingly, 

Her  of  contradiction  ,  theg  are  (if  a  man  may  he 
permitted  a  simile  from  another  science)  the  pro- 
per diagrams  for  the  demonstration  of  nijht  and 
they  do  constantly  preserve  the  memory  of  the 
matter,  that  it  is  ever  permanent  and  obvious  to 
the  view,  and  to  be  seen  at  any  time  in  all  the 
certainty  of  demonstration  inasmuch  as  the  re- 
cord,  as  is  observed  ehewhere,  can  never  be 
proved  per  notiora,  for  demonstration  is  only 
Appealing  to  a  man's  own  conceptions;  \vhich  can 
er  be  done  with  more  conviction  than  where 
yoo^draw  the  consequence  from  what  is  already 

concession:  and  consequently  there  can  he  no 
greater  demonstration  in  a  court  of  justice,  than 
to  appeal  to  its  own  transactions  — Gilbert's 
Evid.  p.  7- 

*  The  authorities  do  not  go  the  length  of 
showing  that  records  are  excluded  as  matter  of 
evidence  in  any  case,  but  only  that  they  are  not 
to  be  taken  as  conclusive  of  the  truth  of  all  the 
allegations  contained  ift  them,  —  as  for  instance, 
with  relation  to  matters  vhich  were  neither  ma- 
terial  nor  traversable  upori  the  issue.  Co,  Lit 
352,  b.  In  criminal  cases,  if  the  jury  give  a  ge- 
neral verfict  where  the  felony  "is  proved  at  an- 
other  day  than  that  laid  in  the  indictment,  then 
the  party  may  Falsify,  But  if  the  time  when  the 
fact  was  committed  is  found  by  the  jury*  all  par 
ties  are  concluded.  Gilb.  Ev. 


in  due  form  of  legal  architecture,  a  speciea  of 
case  is  built  upon  the  ground  of  it  and  there- 
upon, as  usual,  in  each  succeeding  cause  in 
which  the  same  or  a  similar  point  presents 
itself,  the  question  is — not  whether  the  fact 
happened,  but  whethei  the  individual  case 
in  hand  belongs  or  does  not  belong  to  that 
species  of  case 

What  is  the  consequence  ?  Though,  in  the 
individual  case  in  hand,  not  a  person  con- 
cerned that  is  not  persuaded  of  the  existence 
ot  the  fact  indicated — the  existence  of  the 
document  which,  supposing  it  to  exist,  would 
l)e  derisive,  peisuaded,  and  that  by  the  othei 
document,  the  existence  ot  which  is  exhi- 
bited in  the  character  of  the  evidential y  fact, 
>et  still  the  decision  is  to  be  dnectly  con- 
tiaiy  — Why*  Because  the  case  is  of  the 
same  spc/tcs  as  that  in  which,  in  the  former 
instance,  an  evidential  y  document  of  the 
same  or  a  snisilai  species  was  rcgaided  as  in- 
admissible 

What,  then,  is  the  piactical  conclusion  here 
contended  foi  /  It  is  this  \  iz  that  ever}  article 
of  evidence,  the  natuie  of  which  is  to  opeiate 
in  the  character  of  circumstantial  evidence — 
whethei  it  be  piesented  in  the  form  of  oral 
or  of  written  evidence,  and  (if  in  the  form 
of  written  evidence)  whether  in  the  form 
of  a  judicial  document  or  any  other, — ought 
equdllv  to  be  admitted  the  judge  of  fact 
being  left  equally  tiee,  in  all  these  cases,  to 
form  his*  judgment  of  its  probative  forte  That 
Refolding!  \,  in  those  instances  where  (as  in 
I1,  t!  i'(|il)  the  function  of  the  judge  of  fact  is 
exeiused  hj  ajuiy,  the  question  respecting 
the  probative  force  of  the  document  in  ques- 
tion, with  reference  to  the  fact  alleged  to  be 
inJicatcd  b>  it,  ought  to  be  suffeied  to  be 
submitted  to  them  —  in  the  same  manner  as 
the  probative  foice  of  any  article  of  uicum- 
stantial  evidence  exhibited  to  them  thiough 
the  medium  of  oral  testimony 

(Jii  cumstantial  evidence  at  large  (supposing 
no  legal  cause  of  exclusion  opposable  to  the 
testimony  of  the  repoituitf  witness,)  circum- 
stantial evidence,  as  such,  is  supposed  to  go 
to  a  juiy,  who,  being  simple  and  unlearned 
pei ions,  are  left  to  judge  of  it  in  their  own 
•vvav,  without  any  better  light  foi  their  gui- 
dance than  the  light  of  common  sense.  But 
it  would  be  beneath  the  dignity  of  the  sages 
of  the  law  to  suffer  themselves  to  be  led  by 
any  such  vulgar  guidance  When  they  judge, 
it  mu&t  be  b>  rule  and  measure:  practice,  not 
reason,  is  their  guide.  To  judge  of  the  pro- 
bative foice  of  evidence  is  not  their  practice' 
it  is  ai\  operation  out  of  the  sphere  of  their 
practice,  and  beneath  it.  The  sort  of  ques- 
tion to  which  they  are  in  use  to  find  answer, 
is,  whether  a  piece  of  evidence  shall  be  ad- 
mitted or  excluded  Between  being  admitted 
arid  being  dg^fted  conclusive  —  between  a 
man's  being  heard,  and  his  exei  citing  an  ab- 
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solute  command  over  the  decision  — there  is 
in  the  nature  of  thing*  a  medium  obvious 
enough.  But  whatever  there  may  be  in  the 
nature  of  things,  in  their  practice  theie  is 
none.  If  admitted  ^ajs  the  law\er  to  him- 
self) it  is  that  soit  of  evidence  that  must  be 
conclusive  ;  for  \\ho  i*  theie  that  shall  take 
upon  him  to  pionounec  it  othei\\i*e?  Not 
I:  it  is  not  oui  pro\mre —  it  is  not  our  prac- 
tice, to  \\eigh  the  toice  of  evidence.  Not 
the 'jury;  for,  being  a  law  document,  it  be- 
longs not  to  them  to  judge  ot  it -.-Midi  mat- 
ters* are  too  high  tor  them.  It  I  coiMdried 
it  as  conclu-ne, —  insomuch  that,  %eie  I  t<* 
take  it  into  con-idei*a1ionf  1  should  leiranl  it 
as  absolutel)  denominative  ot  the  tact  indi- 
rated-'  Yi  s"  But  could  1  reir.ud  it  in  that 
light  '  No,  I  could  not  What,  then,  is  to 
be  done  with  it  '  Done  with  it?  — uh\, 
\\hat  eKe  can  be  done  \\ith  it  than  \\hat  \\e 
aie  so  imirh  in  the  habit  ot  Aun\\*  b\  r\i- 
dem-e  ot  all  -nits,  and  ioi  am  th«'  ^lighte-t 
ie.iM.rn,  01  noiriMin'' —  -hut  thedooi  iitf.im-t 
ir,  and  leliM1  to  look  at  it 

tt  A  single  aitirle  <>1  cnriinistantial  e\i- 
dence  s^t  out  'd^  beinir  ot  itM-lt  conclusive 
( viz  of  the  i-xi-temv  ot  the  tart  indicated,  Ms 
an  Hironinmty  exemplified  in  the  ra*r  \\hcie, 
on  the  bcoie  ot  tnft'/r\t  n  c  rxpo*.uir  to  the 
sinMel  and  Mduetnr  artion  ot  tin-  or  that 
specie*  ot  inotixe,  '  a  man  i-  excluded  tiom 
the  farultN  ot  giuim  K^tnnon}  in  the  cau^e 
Tunis  has  sueh  an  intcuM  in  this  eau-e, 
that,  suppling  him  to  x^e.u  iaKih  t<»  "in-h 
01  such  a  tact,  and  theiebx  Tommit  pcTjuij, 
and  supposing  hi^  te-Mmon\  to  l>e  believed, 
he  \\ouldbe  a  IMUKI  b\  sueh  peijuij.  By 
the  impulse  ot  that  w/n^iv,  he  i-  prompted  to 
commit  perjin  v  ,  theietoie,  it  he  iml,  he  would 
perjure  hnn^elt,  therLtoie  he  shall  not  be  so 
much  a^  heard  The  exclusion  i^  ]iist  as  ra- 
tional as  it  Donnellan  had  been  conucted  ot 
the  mm di  ron  no  urhei  rxidenrr  thanth.it 
of  hn  being  next  in  lemuinder  to  the  e-tav 
If  this  uere  leason  a-*  \\ell  a^  law,  no  \\ir- 
ne?s  outrht  ever  to  be  heaid  in  the  char.irtei 
of  a  witness  no  nvui  ought  t»\er  to  be  out 
of  the  pillui  y. 

Observe,  that,  though  the  a^umption  heir 
made  \\eie  ul \va\s  lealized,  it  \\ould  not 
still  be  Niiflicient  to  \\anant  the  exclusion 
grounded  on  it.  For  the  stronge-t  intrrr-t 
which  a  witness  can  have  in  luting  guiltv  ot 
mendacity  H  inconsiderable,  in  comparison 
with  the  interest  by  \\hich  a  defendant  undei 
examination  in  a  capital  case  is  prompted  to 
incur  the  same  guilt .  and  for  thw  very  reason, 
the  evidence  which  a  man  in  this  situation 
\ields  to  his  own  prejudice  is  of  all  evidence 
the  most  satisfactory.  But  of  this  more  fully 
in  ita  proper  place.* 


*  S.elto»k  IX 


§  4.  Circumstantial  and  direct  evidence  com- 
parcdj  in  respect  of  pi  vbative  force. 

In  respect  of  probative  force,  circumstan- 
tial evidence  has  sometimes  been  put  into 
comparison  with  direct,  both  being  considered 
in  the  lump  and,  on  a  surve)  thus  superficial, 
the  «upeiiont\  has  sometimes  been  attributed 
to  the  one,  sometime*  to  the  other, 

A  fe\\  obsei  \ations,  tor  the  purpose  of 
rli-aiing  up  the  subject,  may  perhaps  not  be 


ion  ot  eithei    aifords,   as  observed 
fabo\e,  no  reason  for  neglecting  the  other. 

But  it  nia}  happen,  that  (especially  in  a 
penal  ca^r  on  the  defendant's  side)  evidence 
ot  one  of  the  t\\o  sorts  mav  be  supposed  to  be 
wanting  or,  in  a  cause  of  an\  soit,  on  each 
ot  the  t\\o  o|tpoMte  sides,  evidence  ot  the  one 
M)it  m.ij  ^tand  Mn^le  01  piedominate 

Taking  rnnunstantial  in  the  largest  sense, 
^o  as  to  imltidr  all  the  several  modifications 
that  ha\r  here  been  retened  to  that  head,  — 
it  has  ahrad\  been  observed  that  in  no  case 
p<  i  haps  \\a^  ever  a  mass  ot  evidence  formed, 
rniMsfinir  ot  (Inert  c\idence  alone,  without 
am  admixture  of  rirrumstantial  more  espe- 
riallv  not  in  an\  disputed  ra^e  ;  and  the  ra- 
ther", as  dilFeient  portions  of  direct  evidence 
\\ill  operate  in  Mippnit  of  each  other,  thus 
arting  each  of  them  in  the  character  ot  cir- 
rumstantial  dnect  evidence  being  that  which 
aiFonU  not,  or  at  least  requires  not,  any  m- 
feienres,  \\hrieas  circuin&tantial  is  in  a  m«n- 
nei  composed  thioiiphout  of  inferences. 

*But  riicuinstiintial  evidence  is,  on  the  other 
hand,  presented  oftentimes  without  any  ad- 
mixtuie  ot  dnert,  and  in  that  pure  state, 
decision-  are  often  giounded  on  it. 

Regarded  in  an  abrtiart  point  of  view,  — 

!  the  essence  ot  the  species  being  considered, 

\\ithout    regai  d    to    the   quantity    naturally 

found  iaa  ^tate  of  ronj  unction,  in  the  several 

!  individual  ra-e^,  —  the  inferiority  ot  circimi- 

|  stantial,  as  rompaied  with  direct,  is  out  of 

dispute.     Dneet  evidenre  requiies  no  infer- 

rnrr    nrt'um-tantial  r\idenre  is  composed  of 

mh  irnres.  and,  as  aheadv  observed,  there  is 

SIMI  rr  an  intei  i  nee  to  which  it  may  not  happen 

to  be  fallacious 

Stnrth  ^peaking,  in  the  case  of  direct  evi* 
denre  ^it  is  to  be  observed;  theie  is  always 
indeed  an  inference;  but  this  infeience  is  in 
every  instance  ot  the  same  nature,  —  from  the 
report  made  bj  the  witness,  the  inference  that 
the  facts  contained  in  that  report  are  true. 

Of  ciicumstantial  evidence,  by  way  of  ar- 
gument in  proof  of  the  superiority  of  its  pro- 
bative force  over  that  of  direct  evidence,  it 
hfis  been  said  that  it  cannot  lie  But  it  is 
only  of  certain  modifications  of  circumstantial 
evidence  that  the  proposition  is  true. 

The  evidence,  and  the  only  evidence,  which 
cannot  lie,  is  that  which,  without  the  inter- 
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vention  of  atty  hutrtUn  testimony,  presents  it- 
self directly  to  the  senses  of  the  judge.  In 
this  etttt  is  real  evidence,  and  such  involun- 
tary evidence  as  is  exhibited  by  the  deport- 
H&jnt  of  a  party  or  an  extraneous  witness 
while  undergoing  the  process  of  interroga- 
tion. In  this  same  situation  is  even  lying 
testimony  (fake  re^pon^ion)  itself,  considered 
in  -respect  of  the  inferences  which,  on  the 
supposition  of  its  mendacity,  it  affoids  —  in- 
ference* in  virtue  ot  which  its  diaiactei  i& 
changed  from  that  of  dnect  to  that  of  cn- 
cumBtantml  evidence 

But  all  evidence,  \\lnrh,  in  its  \\a\  fiom, 
the  source  of  evidence  to  the  sense**  of  the 
judge,  has  passed  thiough  the  lips  or  the  pen 
of  a  human  being,  is  no  less  susceptible  ot 
that  pernicious  quality  than  direct  evidence 
is  And  in  this  situation  are  all  the  lunam- 
ing  modifications  of  circumstantial  evidence 
(real  evidence  itself  not  cxcepted,)  when, 
by  having  passed  through  the  lipb  01  pen  of  a 
deposing  witness,  it  has  sunk  into  the  ^tate 
of  wppostd  teal  evidence  mpoited 

But  it  is  only  in  so  far  as  it  is>  a  cau*u  of 
deception,  and  in  so  far  as  it  acts  with  suc- 
cess in  that  charactei,  that  lying  is  produc- 
tive of  effects  adverse  to  the  ends  ot  justice 
and  real  evidence,  it  has  been  seen,  is  no  less 
capable  of  acting  in  tins  character  than  direct 
peisonal  evidence  real  evidence,  like  u  nl  ten 
evidence,  being,  in  the  hands  ot  a  toigei,  a 
source  no  less  capable  of  producing  decep- 
tion, than,  when  passed  through  a  mendacious 
mouth  or  pen,  the  direct  testimony  ot  a  de- 
posing witness  is 

Thus  much,  however,  ii  tine,  \iz  that  it 
ii  only  here  and  theie  b}  accident  that  rtal 
evidence  is  capable  of  being  fabricated,  91  bj 
alteration  adapted  to  aileceptitions  puiposo 
whereas  there  is  no  case  in  \vhich  it  may  not 
bappen  to  a  man,  in  the  character  of  a  depo- 
nent, to  stain  his  deposition  by  mendarit),  if 
he  sees  what  to  him  foims  an  adequate  in- 
ducement, and  is  content  to  urn  the  risk 

The  features  of  advantage  by  which  cir- 
cumstantial evidence  is  in  a  more  particular 
manner  fitted  foi  rendering  service  to  the 
cause  ot  truth  and  justice,  seem  to  be  as 
follows:-. 

1.  By  including  in  its  composition  a  por- 
tion of  circumstantial  evidence,  the  hirm  I>M;C 
tnass  on  either  side  is,  if  mendacious,  the 
ipore  exposed  to  be  disproved  Every  false 
-allegation  being  liable  to  be  disproved  by  any 
*«tich  notoriously  true  fact  as  it  is  incompa- 
tible with*,  —  the  greater  the  number  of  such 
false  facts,  <tbe  more  the  aggregate 
is  exposed  to  be  disproved  for 
it  uthe  property  of  a  mass  of  circumstan- 
tial jerid&ice,  in  proportion  to  the  extent  of 


it,  to  htiag  *  B*°r*  and  more  extensive  as- 
semblage -o£  fiwtft  under  the  cognizance  of 
the  judge. 


2  Of  that  additional  mass  of  facts,  thus 
apt  to  be  brought  upon  the  cai  pet  by  circum- 
stantial evidence,  paits  more  or  less  consi- 
deiahle  in  number  will  have  been  brought 
foiward  by  so  many  different  deposing  wit* 
nesses       But,   the  greater  the   number  of 
deposing  witnesses,  the  more  seldom  will  it 
happen   that  any  such  concert,  and  that  a 
successful  one,  has  been  produced,  as  is  ne- 
cessary  to  give  effect  to  a  plan  of  mendacious 
tc'stimonj,  in  the  execution  of  which,  in  the 
character  of  deposing  witnesses,  divers  indi- 
\iduals  are  com  emjd 

<>  1  luis/  suppose  a  guilt  \  del i>iidcintf&  reliance 
placed  in  a  taUe  m«iss  ot  alibi  evidence  The 
greater  the  number  of  mendacious  witnesses, 
who  depo&e  to  then  having  seen  him  at  the 
time  in  question,  at  a  place  at  \\huh  he  really 
was  not  at  that  time  (they  having  been  them- 
selves each  of  them  at  a  d'ficicnt  place  at 
that  time,)  t<ie  gi  eater  the  mimbei  ot  false 
deposition*,  each  of  \\hich  is  exposed  to  be 
disproved  b}  tiue  one"-  And  so  in  case  of 
evidence  to  rhaiactd 

3  When,  foi  giving  efioc  t  to  a  plan  of  men- 
dacious deception,  dneet  testimony  is  of  it- 
<-i>lf,  and  without  an>  aid  from  circumstantial 
evidence,  ic^ aided  a^  sufficient,  —  thepimci- 
pal  contrive1!  tees  bi  foi e  him  a  comparatively 
extensive  circle,  within  which  he  may  expect 
to  find  a  mendacious  witness,  01  an  assort- 
ment of  mendacious  \vitnesses,  sufficient  to 
his  purpose      But  wheie,  to  the  success  of 
the  plan,  the  fabrication  01   destiuction  of 
an  aitjcle  of  cifcunistanticil  evidence  is  ne- 
(esvarj,  the  extent  ot  hi*  field  of  choice  may 
in  this  way  find  itself  obstructed  bv  obstacles 
not  to  be  surmounted  * 

tt()ne  thiiy  may,  on  tins  occasion,  have  a 
d.iim  to  notice  viz  that,  in  a  gieat  (pro- 
bably the  greater)  number  ot  instances,  a 
fact  necessary  to  be  established  in  disfavour 


*  Instances  have  occurred,  where, — a  forged 
instrument  having  been  employed  in  the  execu- 
tion of  a  plan  ot  depredation, — the  employment 
of  a  paper  with  a  wrong  stamp  has  afforded  the 
means  of  detection,  by  bringing  to  bear  against 
the  body  of  authenticating  evidence  a  mass  of 
de-authenticating  evidence  not  to  be  resisted 
On  a  species  of  stamped  paper  not  m  use  (tor 
example)  till  the  year  1800,  a  deed  was  written, 
purporting  to  have  been  executed  in  the  year 
17W.  The  non-existence  of  any  such  paper  at 
tl  e  time  of  the  date  being  a  fact  of  the  utmost 
notoriety  among  the  officers  of  the  stamp-office, 
—  the  testimony  ot  anv  one  of  them,  being  thus 
placed  out  of  the  reach  of  all  effectual  tempta- 
tion to  mendacity,  would  be  sufficient  to  out- 
weigh the  opposite  testimony  of  any  producible 
rmmbe* of  ordinary  witnesses,  [>'  In  an  action 
of  improbation  of  a  writ,  which  the  Ix>rds  were 
convinced  was  forged,  but  puzzled  for  want  of 
clear  proof,  the  Lord  Binning  took  up  the  writ 
in  his  hand,  and  holding  it  betwixt  him  and  the 
light,  discoveredjhe  forgery  by  the  stamp  of  the 
paper/'  Forbes  Journal  of  the  Session.  Pre- 
face, xxvn.— 
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of  the  defendant's  side  —  a  fact  necessary  to 
be  established  on  the  part  of  the  plaintiff  — 
belongs  to  that  class  ot  tacts  which  is  fecaice 
capable  of  being  proved  to  satisfaction  with- 
out the  aid  ot  circumstantial  evidenre. 

In  this  situation,  tor  example,  me  all  tho-e 
farts  ot  a  p«\clu)l«»^i«Ml  <'l.i*S  tlu1  pi  out  ot 
which*  as  apiiii^t  the  defendant,  is  ncre*- 
sur\  to  his  conxu'tion;  and  whuh  oannut  be 
pro\ed  b\  duert  evidence  otluM  than  lh.it 
te<tmiom  oi  his  o\\n  —  that  ronl*-—  mul  r\i- 
diMitv  _  \\hi«'h  nothing  1'iit  an  a-Miird  im- 
portation ot  u  Mithru  nt'ma^  ot  ini  ulpamo 
t'udeiHV  tmin  othei^inaiuis  \\  ill  e\u  pif\arl 


is*e, 
\\nn 


upon  him  to  tfiw  CnmuiatiM1  m  o 
inrulpativ  i1  ron^i'iou^m1^,  -  —  mculpatn  i1,  <*i  i- 
iiiinutm  intentions  — TO  uhirh  i^  atldi  d,  in 
some  <*a-i1-,  tin1  rM-temv  and  mlliirmv  ot 
this  oi  that  puliiiil.ii  ^01 1  ot  motiNt1,  —  to 

*  IXtrai'i  horn  tlh  jumttd  pafhphlu  on  (  u 

I't/ntbtiJUlHi/    I'tntt'l'i*    oi  t     >lollid     b\      I>01lh.l- 

lan'x  case  :  - 

h*  \\  e  hoar  ilu>  olix-  nation  i-ur\  wluu  u'lio- 
ed  :  "  Cm  must  mual  i  vln.ie  i>  thi  lu^t.  t«»r  ur- 

CillllStarues    I   UlliOt    lit1.*        I»Ut    if  We   Would    ^l\l 

4«iirselvi>  the  tl«»uhle   l«>    !>LMO\\    a    little    UMM. 
tleration  upon  the  ^uhntt     I   t*niil    v  e  shall  he 
torn  mod  th.it    nn  ui.-^taiiti.il    i  \iJirn  e    IN    not 
tin  hesu  and  that  unuu^U.'<    ^  i  m  In       Tlitn 
tire  cirtuni^taiu^s  \»huh  i  umot  li»  ,  \vlure  the 
*  ontluviuii    or   intirtnn    is   \\  «'.^^ii\    and    una- 
voidihle;  but  while  thi  <  OMI  IUMOII  or  inliu  ini 
is   coniinmnt.  ciriuuistain  es  ma\    be,  that  i^. 
we  mav  uraw  an  uroMMUis  i  HK.USO'J  from  the 
Ku  ts     The  !•  .11  ne  t  Alat.'aus  deuh  di- 
bes  this  diMinition  -.    *  .r  L;IUIKIUUUI 
\il    inntmjtiis   e^t  :    l"kllts^t 
emus   i oiistijut'iitia    n  IL^S  rii   ist,    \chui    u»i- 
\isse  *am  qua*   p»ptnt.  lonti  iu  us,  t  i  jus  i  on. 
SLiiutntia   pioiiahihs    t-st.  \tlnti  ti^dim  le 
qui   iriii  ntatus   t^t ;    A\tali'.ftiu   fir^.nem 
t  s^e,    ipiod    cum    udoliM  riitibus    ^jutittur   sola 
|>er   s\l\,is1      In    tht1   hist   cast,  one  tait  is  a 
certain  demonstration  ot  the  other,  hut  in  the 
second,  the  nicunistanns  must  trttjiiLiith   hi1, 
•when  tho  thai HL*  with  murdtr  a  person  stained 
with  blootl,  orAtalaiitt.  tn»m  siuli  companions 
and  coiniiut,  with  a  want  ot  chastitv.     Jlut  he 
jiruci  t-iis  t<>  ohser\f  — "  C'»ntin-V  ntia  \tro  ijuan- 
cj  tani  sinjrula  liiUni    HOM   ta«  i  mU  ]>lura  taintn 
cunjuncta   irmit.ii   nianitestaie   }'ossunt.      Ktin 
lino  at«|ue  altero    cxuiiplo  dcilaraUiniis. 
cisus   ot    Kulundis    M,I  \ius:    Tiiius 
iniuucus  fait ;  eidtm  &a:pius  non  si.lun 
natu^^  sed  et  insidiatus  est.     Cum  diprelumlt- 
retur  n>dem  kalendis,,  in  loco  cuMhs,  iiinjitatus^ 
cum  ^ladio  cruento,  ad  IIP  nsuram  vulntris  t»itt<», 
toto  vultu  exjulluit,  interroj«atus  nil  respomut, 
trepide  tu^it.     llic  sm^ula  cjiudem  ar^umtnta 
inlirnuoia  sunt^  unnersa  tamen  c<edis  aui'torem 
Titiuin  evidenter  designant,  rettcque  Duarenus 
dnxit,  non  dubituturum  se  liunc  reum  carmtici 
jugulandum  dare.' — Tit.  15,  c.  U.     Vebl>uare- 
nus  might  have  condemned  und  executed  an  in- 
nocent man.     E\ery  one  of  the*e  circum^taiues 
niu^t  he  proved  by  positive  writftesses,  ^ho  may 
be  either  wicked  or  mistaken;  but  e\en  if  they 
are  puie  and  correct,  the  coudu&ion  we  draw 
from  the  facts  disclosed  may  raPerroneous.    So 
that  in  circumstantial  evidence  there  must  of  ne- 


one  or  other  of  the&e  heads  may  be  refened 
the  psychological  facts,  proof  of  \\luth,  one 
or  moie  of  them,  is  (in  case  of  most  of  the 
offences  occupying  a  high  tank  in  the  scale 
ot  I'linnnalilv  or  ptMiahtj)  regarded,  and  that 
justly,  a*  indNpcnsiible. 

Hut  tbe-c  aie  among  the  facts,  the  exUt- 
cni'c  ot  \\birh  no  delenthint,  \vlio  does  not 
i*  pud  bis  ra^e  tte  rendered  dei>perate  b\  other 
«'\idi*m*e,  \\ill  ever  acknowledge.  Proof, 
tlieii'toie,  whatsoever  tlicv  are  susceptible 
of,  it  thrj  receive,  they  must  receue  from 
i'\tianetui- exult  IM'C  .  and,  until  the  parable 
•  ot  tin1  man  with  windows  in  In-  bieast  be 
r^'di/A'd,  -urh  ^xtidiiouu^  evidi'nro  cannot  be 
ot  iinv  otlui  natuu*  tlutn  that  ot  rurumstau- 
t'.ii  c-Mdi'inv,  MZ  umlci  one  oi  other  ot  the 
inodiiiiMtioiH  a?  huitin  at>o\e  hionght  to 
\irw  * 


l»t  mniu  t'.u.tts  for  error  tlian  in  positive 
C  .  It  dm  nuin'ifr  of  ^itiiesses  should 
they  sti',v  tlu-»  ]>riM»ntr  draw  a  rteking 
^v,  onl  Iroin  tht1  side  ot  a  dead  man,  we  have  not 
the  viinc  dt^rtc  <»t  t\itamt\  that  he  either  mur- 
ilcud  or  killul  linn,  as  it  the  same  \utnts>ses  had 
suorn  tlic\  lud  ^ctn  him  run  it  through  his  boily. 
Ir  jfhncU  ti  \iuluu  ])uviini]>tion;  l»ut  still,  it 
nuicht  ha\c  httn  the  tncndlv  ait  of  an  innocent 
m  UK  \Uio  had  i,n  uli  ntalh  passed  that  way  atter 
tin  niurd'  r  v  ,is  rommitteu;  orevtnit  it  was  the 
pn^imLi^  o\sn  suonl,  itinii^ht  h,i\eheen  snatch- 
t  I  tioui  his  MI!L».  aii«l  plunged  into  the  body  of 
the  i  tiLM-td  l>\  ^oiue  ore  \\l\ohiul  escaped  ;  or 
ihi  din.i^td  niiiiht  lut\e  boirowtd  it,  and  have 
t  illi  n  in  on  it  hmiMlt.  All  human  testmumy^ 
is  iiniliipi^  mon  than  a  hiyh  pniluhihtj  ;  dial  it* 
in  trui  I'.at  IIP  umsi.nuial  cvidciu'i*  in  one  case 
UM\  ]»rodiue  a  hi^hti  digree  of  it,  or  more 
ntarlv  ,ij»]»nuLh  to  icrtainty,  than  direct  and 
ioMti\e  cMiKnce  111  ««nothti. 

ww  I'hat  both  positi\e  ami  circumstantial  evi- 

nct  m.iy  tail,  ^ill  n}>ptar  trom  the  following 
cast  s  :  the  hrst  is  in  the  chronicle  of  the  (ientle- 
inan's  3Iat,M/mc  lor  <  >it.  177-  ;  the  other  is  from 
the  ftth  \ol.  of  Causes  fVkbres  p.  4SU,  where 
s>e\eral  more  such  stories  iirerelnte*!. 

kh  fc  .Sept.  14,  177-!,  tame  on,  at  the  *e&Muns  in 
the  <  Md  IUilt\ ,  the  trictl  of  one  Male,  a  barber's 
apprentitis  tor  roblun^  Mrs.  R\an,  of  Portland 
Mruet,  on  the  hiKhwa\,  on  the  1/th  of  June  last 
The  \vitnesses  sv.Die  pnsitnely  to  the  identity 
ot  the  lad,  and  the  whole  court  imagined  him 
guilty  Hi  said  nothing  in  his  defence,  but  that 
lie  was  umiutnt,  and  his  evidences  would  prove 
it.  Ills  eudencLS  *ire  the  books  of  the  court, 
to  ttluih  rttirenre  htin^  made,  it  appeared  that 
on  the  day  and  hour  when  the  robbery  was  sworn 
to  be  committed.,  the  lud  was  on  his  trial  at  the 
bar  where  he  then  stood,  for  another  robbery, 
in  winch  he  was  likewise  unfortunate  enough  to 
be  mistaken  for  the  person  who  committed  it; 
on  which  he  was  honourably  acquitted/ 

"  u  Voici  un  autre  tait,dontj'ignoie  lYpoque, 
et  qui  m'a  ete  transmis  par  la  tradition-  Avanl 
qu'on  cut  rehati  cette  longue  suite  de  maisons 
qui  bordent  la  place  Saint  Michel  &  Pans,  en 
face  de  la  rue  Sainte  Ilyacmthe,  une  marchanue 
veuve  et  ag&  occupoit,  au  meme  endroiL  une 
petite  boutique,  avec  unearncrc-boutiqueofteUe 
couchoit.  Kile  passoit,  dans  le  quarticr,  pour 
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CHAPTER  XVI 

OF  tMPAOB \BILITY  AND  IMPOSSIBILITY  * 

§  1.  Improbability  and  impossibility  arc  names, 
not  foi  any  qualities  of  thejact*  thcmselve*>> 
but  for  our  pei^ua^wn  of  thar  non-exist- 
ence 

IMPOSSIBILITY  and  Improbability  aio  \\oids 
that  serve  to  bung  to  \iew  a  partuulai, 
though  vciy  extensive,  modification  ot  cir- 
cumstantial evidence 

The  occasion  on  which  they  aie  employed, 
—  the  occasion,  at  least,  on  \\inch,  umloi  thei 
present  head,  I  shall  consult i  them  is  em- 
ployed,—  is  this  — on  one  side,  a  tac  t  is 
deposed  to  by  a  witness,  on  the  olhei  M<le, 
the  truth  of  it  is  denied  —  denied,  not  on  the 

avoir  beaueoup  d 'argent  amass..      Un  seul  q  ir- 
<;on  composoit,  depms  longtems,  tout  son  domes. 
tique      II  couchoit  a  un  quatrieme  etage,  dont 
rescaher  n'avoit  point  de  coninuinuation  a\ec 
^habitation  de  sa  maitiesse  ,  il  Ltoit  oblige,  ])our 
s'y  rendre,  de  sortir  dans  la  rue ,   ct  lorsquM 
S'alloit  coucher,  il  feriroit  la  porte  extcneine  de 
la  boutique,  et  emportoit  la  def,  dont  il  ctoit 
seul  depositaire     On  \oit  un  niatiit  la  porte  oiu 
verteplutot  qu'a  I'ordmaire,  sans  qu'on  rimar- 
quat  aucun   mouvement  qui   annon<4<it  que  la 
marchande  ou  son  gar^on  fussent  le\e»s      Cute 
inaction  donna  de  I'lnquietude  au\  voisms.    Ce- 
pendant  on  ne  remirque  aucune  tracture  a  la 
porte;  mais  on  trouve  un  couteau  ensanglante, 
jett<J  au  milieu  de  la  boutique,  et  la  marchande 
assassin£e  dans  son  lit  a  coups  de  couteau      Le 
cadavre  tenoit  dan*  une  main  une  poigntfe  de 
cheveux,  et  dans  1'autre  une  cravat e.    Aupres 
du  ht£toit  un  coffrc,  qui  avoit  (?tc  force      On 
saisit  le  gar^on  de  boutique    il  se  trouve  que  le 
couteau  Tui  appartient     La  cra\ate  que  tenoit 
la  marchande  dtoit  a  lui       On    compare  <*es 
cheveux  avecceux  qui  etoientdans  rautren.ain, 
Us  se  trouvent  les  meme#*    Enhn,  la  ilet  de  la 
boutique  <5toit  dans  sa  chambre  ,  lui  seul  a\oit 
|>u,  moyennant  cettc  clef,  cntrer  chez  la  mar- 
chancl*,  sans  fracture     l>*apics  des  indices  ainn 
Cumuli  et  si  concluants,  on  lui  fait  subir  la 
question;  ilavouc,  il  est  rompu      Pen  de  terns 
apres  on  ariete  un  garyon  marchand  dc  \in,  pour 
je  ne  sfais  quel  autre  ddit    il  detlaie,  par  son 
testament  de  mort,  que  lui  seul  esc  coupable  de 
I'assassinat  commis  a  la  place  Saint  Michel    Le 
cabaret  ou  il  servoit  etoit  attenant  a  la  demcure 
de  la  marchande  £gorgoe    II  tftoit  familiercment 
\\€  avec  le  gar$on  de  boutique  de  cette  march  \nde ; 
cMtoit  lui  qui  mettoit  ordinairement  ses  cheveux 
Enqueue;  quand  il  le  peignoit,  il  avoit  so  in  dc 
ramasser  ceux  que  le  peigne  detad  oit,  et  dont  il 
£Ydit,  peu-a*peu,  form£  la  poign^e  qui  sVtoit 
trouv^e  dans  les  mams  du  cadavre.    II  ne  lui 
avoit  pas  £t£  difficile  de  se  procurer  une  des  cra- 
vkte&etle  couteau  du  son  cam  a  r  ad  e,  et  de  pren- 
&te,  avec  de  la  cire,  Fempreinte  de  la  clef  de  la 
jbOUtiJfue,  pour  en  fabriquer  une  fausse.9 

11  There  is  a  species  of  testimony  which 
called  the  evidentia  rei :  though  this  must  bd 
introduced  by  positive  evidence,  yet,  when  pro- 
duced, it  tfgw&M  for  itself,  and  requires  no  ex- 
planauoh*  Of  this  nature  may  be  mentioned 
two  casev  wbi^b  have  happened  within  a  few 
years  upof  the  northern  circuit:  in  one  case, 


ground  of  any  specific  cause  of  un  trust  woi - 
tlu ness  on  the  pai  t  ot  the  \\itnesb,  but  because 
the  fact  is  in  it&  own  nature  impossible :  im- 
possible, or  (what  111  practice  comes  to  the 
same  thing)  too  improbable  to  be  believed  on 
the  strength  of  such  testimony  as  is  adduced 
in  proof  of  it 

WJ|dt  !*•  the  natuie  and  probative  force  of 
this  moderation  ot  ciitumbtantial  evidence  * 
Is  theie  any,  and  what,  cn tenon,  by  \\hich 
impossible  farts,  or  facts  which  aie  to  such  a 
?o  jmpiobabK*,  a»3  to  be,  foi  piactical  pui- 
,  crnnvdlont  td!  impossible  onc^,  may  be 
i^Led  horn  all  ot]ieis  ^ 

If  am  sudi  nitcnon  exibtod,  ith  u*e  in  in- 
dicature  would  be  great  indeed  Bv  the  help 
of  it,  a  b-t  ot  such  impossible  and  quasi-im- 
possible  tacts*  iuii»ht  in  that  case  be  made  out — 

a  man  wi>  tound  shot  by  a  ball,  and  the  wad- 
ding ot  the  pistol  stuck  in  the  wound,  and  was 
found  to  be  part  of  a  balldd  called  ;  Sweet  Poll 
ot  Plymouth,'  which  corresponded  with  another 
part  found  in  the  poiket  ot  the  pr^oner  The 
other  also  \vas  a  case  of  murder,  and  in  the 
head  ot  the  dt  ceased  there  was  a  chip  or  splinter, 
which  exactly  litted  the  (avity  in  a  bludgeon 
from  \vlnch  a  piece  had  btcn  lately  broken; 
which  bludgeon  the  prisoner  earned  in  his  hand 
when  he  was  appiencnded.  Though  this  ac- 
count of  the  t\vo  ])iects  ot  the  ballad,  and  two 
pieces  of  the  biudgcorL  must  be  pio\ed  by  po- 
sitive testimony,  ytt  the  court  and  jury  are  as 
competent  judges  of  the  litness  and  ( orrespon- 
dence  ot  the  ])arts  as  the  witnesses  Cm  adsunt 
tc^timoma  tetum,  quid  opus  e^t  verbid  These 
wcie  certamlv  stn^g  corroborations  ot  other  eir- 
cumstairccs ;  but  if  they  had  stood  alone,  they 
\\ould  have  deserved  little  consideration,  for  if 
the  ballad  and  the  bludgeon  had  been  thrown 
a\tay  b>  the  murdertrs,  they  were  objects  likely 
to.jdraw  tbe  Attention  of  an  innocent  man,  who 
would  naturally  ha\e  put  one  in  his  pocket,  and 
have  carried  the  other  in  his  hand  " 

*  In  putting  together  the  mattered  papers  from 
\vhuh  this  ttork  His  compiled,  considerable  dif- 
ficulty was  felt  in  assigning  its  proper  place  to 
\\hat  Mr  Bentham  had  written  on  the  subject  of 
improbability  and  impossibility 

Had  it  been  m  the  power  of  the  editor  to  select 
that  arrangement  which  appeared  to  him  best 
suited  to  the  nature  of  the  subject,  he  would  have 
placed  so  much  of  the  present  chapter  as  is  merely 
explanatory  of  the  nature  of  improbability  and 
impossibiluv,  m  the  first  book,  entitled  Theoretic 
Ground* ,  and  so  much  of  it  as  relates  to  the  mo- 
bativejoitc  of  improbability  and  impossibility, 
considered  as  articles  of  ax  um\tantial evidence^ 
in  the  present  book.  It  appeared  to  him,  how- 
e\er,  on  perusing  the  manuscript,  that  the  mode 
in  *hich  Mr  Bentham  had  treated  the  subject 
did  not  admit  of  any  such  separation  of  it  into 
two  parts,  as  he  had  at  first  contemplated.  The 
only  question,  therefore,  which  remained,  was, 
xrhedhtet  to'roice  the  chapter  under  the  head  of 
Theorahc  wcftinds,  or  under  that  of  Circum- 
St^ntifil  gyideftt^P  and,  on  consideration,  he  has 
thbil^flrn  beri^P  to  postpone  the  more  general 
and  explanatorjjnatter  to  the  present  book,  than 
to  separate  this  one  species  of  circumstantial  evi- 
dence from  the  rest*— r  * 
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So  far  as  concerns  prubabibty  and  irnpro- 
babilitv,  the  fictitiouaness  of  this  gioup  of 


made  out  by  the  legislator,  and  put  into  the 
hands  of  the  judge.  To  knotv  whether  the 
probative  force  of  the  testimony  in  question 
*veie  01  were  not  (Ie-tro\ed  by  this  modifica- 
tion of  circumstantial  di-prolnitive  evidence, 
the  judge  would  ha\e  nothing  muie  to  do 
than  to  look  into  the  li^t,  and  ^ee  whether 
the  spccii'*  <>t  lu«'t  in  qm^tion  \\eie  to  lie 
found  in  it 

UnloitmiuU'H,  then1  i-\i-N  no  -urli  rn- 
terion  —  no  pu^ilnhtu  (it  the  \\oid  ni,i\  IUMC 
be  employed  \\ithdiit  M'lt-conti.idirtinn  )  ot 
making  up  an\  biirh  li^  Not  onlj  \\ould 
one  man's  Ji^t  contain  .uticlrs  \\hMi  anoth^i 
man  \\nuld  not  .idifiit  into  hi-;  hut  the  -ime 
uiticle  \\lin  h  \vould  be  found  in  one  man'^  li^t 
of  unpo^ibihtiL-,  \\nuld  be  tound  in  anotht  r 
nmti'<3  list  ot  (Vilaintie- 

From  ii  man  \\lio  s»ets  out  \\ith  thi-»  ob-ei- 
wtion,  no  Mich  li-t,  noi  ,m\  attempt*  to  toim 
one,  can  ot  COHIM*  be  expect  c«l.  Yet,  on  tin1 
following  ({in  -MOM-,  -<>m<  Imht,  houevci  taint, 
ma\  be,  and  \\ili  licit1  be  tiMle.ivouied  t»>  he, 
lellerted 

1  \\liiit  it  is  nun  mean,  \\Inn  the\  <-pi  ak 
of  ;i  fact  as  beini:  impo**ihle  —  intnn-ic,iil\ 
impossible  * 

1      To    \\li.lt    C.UlM'-.    it    1-    OvMlli;    til  it    OI'C 

m  \\\\  li-t  ot  impo-^ible  tarls  \\ill  lie  *n  dit- 

fi      I'llt     ll  Mill    .1110'  III  1  '<*   • 

•  »    DiiK  ienl  niMiV.ii'i  n«n-  n 
diJFeicnt  i  l.i^-r-*  ot  t  i  el-  \\lin  h  mi 

—  \\ell-iiitoimid  mtn  in  mneial,  ma\ 
perted  to  I'.'imii  in  iiiiMiiliiiLp  «i-  i.up 

4    aViii'ini:  iiicis  bkt  1\    1*>   In 
ron^idfiiMl  ,1-  impo-^iblt1,  \\lrit  r],i>-(  -  aie  nt 
a  natuie  to  be  .uid-p't  d  1,1  *  vidi'iifi  '* 

\\  bi'ii,  upon  i  oii-n!(  i.ition  «ji\«  n  to  a  ^np- 
pO-(vd  ni.ittd  ot  i.n't,  «i  m:\Ti,  tti^liiiLr  in  livu- 
*-elt  a  pei^iiii-ion  oi  it**  non-exi^ti'iM  c,  ronn  s 
to  uri\e  <i\pi<  —  ion  10  th.it  IHM-ILMOU,  —  lu* 
tin1  iiiatUi  ot  taM,  aicoidinj  to 
Mirli  In-  pi  ixua^ion,  cithei  moie 
Ol  I('^T>  im/if  tJ*  ihlt  ,  ol  /;;/y»psM  ]>hl 

In  and  b\  the  t«iiiu  <»t  \\oid-  tliu^  emplo\cd 

foi   ^IMllLT  L\[»M1->10M  to  tll.lt   \\llK  ll  1^  III  tl  Utll 

iiothinir  more  than  a  |.-\.  holo-iUMl  mattei  ot 
fart,  the  ^rene  ot  \\hicli  lies  in,  and  ^  rou- 
tined to,  bis  o\\n  bieast,  —  \\  soit  ot  ijii-ihtj 
i&  thu^  aMMibed  to  the  external  phenomenon, 
or  supposed  phenomenon  ;  \i/.  thr  mitti'i  ot 
fact,  oi  suppo-ed  matter  of  tact  it-elt.  Upon 
examination,  tbn  qualit},  it  \\ill  be  ^een,  Js 
purelv  a  lictitious  one,  a  mere  liirmcnt  ot  the 
imagination,  and  neither  nnpiobability  and 
impossibility  on  the  one  hand,  nor  their  op- 
posites,  piobabihtj  and  ceitumtj,  on  the 
other,  have  any  real  plare  in  the  nature  ot 
the  things  themselves.* 

•  While  the  opposite  and  corresponding  attri- 
butives, probability  ami  improbability,  ha\e  thus* 
been  applied  to  the  supposed  matter  of  fact,  —  tin- 
ot^er  pair  of  opposite  and  simillHy  corresponding 
attributives,  \iz.  j\  alible  and  luoeihlfe^  ha\e 


in  yem-ial 
be  e\- 


in  iremial, 


been  applied,  not  only  to  the  fact,  but  to  the  wit- 
nesses—  not  only  to  the  supposed  matter  of  fact 
itstlt,  but  to  the  persons  b>  who*e  testimony  the 
c\ist(.rucof  it  has  been  asserted, 

In  the  structure  of  these  two  epithets,  an 
undenial.le  impropriety  i*»  obver\able.  By  the 
tirnnnation  ihl?  (in  Latin,  \btlc  and  ibili^  po- 
tt-nthiht}  ami  its  opposite  arc  the  only  qualities 
whiih,  on  otl.er  occasions,  are  denoted  :  on  this 
occasion,  instead  of  that  of  potentiality  and  its 
opposite,  the  import  uhr  h  thi  y  are  emplo}ed  to 
con\(V  is  thit  ot  jnnjmcty  or  fitness,  wijtro- 
jtiif  ft/  or  ////yz///fss. 

As  to  fn>lt  nhnlilfr  or  say  capacity*  —  no  ima- 
^mable  nutter  ot  iait,  lio\v  unfit  sne\er  to  be 
trti^ted,  but  \vlnt  is  cre.hble—  ro  matter  of  fact 
that  is  nuridihle.  No  suj>))ostHl  matter  of  fact 
nior..  unlit  to  lu«  i  redit«  d  th  411  many  .1  one  which 
is  «ii  tu.ilh,  and  In  imnii  nsL«  multituiks,  hrmly 
irLditid.  and,  as  to  \\itiusscs,  there  never  has 
be^n,  nor  t\.  r  i  an  be,  am  one,  not  in  a  state  of 
absolute  iiisamtv,  ^hohds  not  been  not  only  cre- 
dited, but  proptrh  .md  tullj  ireducd. 

In  connexion  \vith,  but  rather  in  opposition 
to  than  in  conjunction  \utlu  credibility  and  m« 
crtdibility,  —  lauur*,  m  s]«eakmg  of  a  proposed 
\\itiK^s,  tinjiloy  the  ittnhutnes  cumprtpncy and 
UK  i>in)irtt  in  v,  sptakmif  of  the  ttitneNS  as  Fjemg 
tttfu/n  ft  ttt  (»i  ini'urniK  trnt  ( >f  these  uords  the 
use  is,  to  lonn  a  son  ot  disfiuiMi  tor  the  question, 
wlatlur  thi  jur-on  ]»roiluied  in  the  character  of 
a  \\  itiiMN^,  v,l)tln  b  admitted  as  such,  or  excluded: 
toi  the  simc  indmduih  of  \vbom  they  will  not 
s,i\  that  in  that  «  h  n  ittu  lit  is  incredible,  shall 
be  CM-liulid  by  llum  under  the  notion  of  his 
heinjj  incompi  tint  H\  the  ambiguity  in  \^hich 
tht  y  eithi  r  tound  the  epithi  ts  competent  and  in- 
+  IJII/H  trnt  iii\ol\ed,  or<  ontnvcd  to  m\olve  them, 
these  i  pnliets  bet  UK  not  ill  fitted  tor  their  pur- 
poses. Inumjpet'  nt,  on  ever}  gi\en  occasion,  was 
by  oa«  h  m  in  <|L»  mcd  s\non\mous  to  incredible* 
or  to  iHtitluttMffJe  .icniidin^tothepurposeuhich 
he  Pad  to  ser\e.  It  titfnadmissible,  ituahon  this 
ground,  vi/.  that,  hunt,'  by  the  supposition  unfit 
to  be  biliewil,  and  in  that  sense  incredible,  It 
uonld  bv  lonseqiicme  bt*  useless  and  dangerous 
to  j.;i\e  him  admittance,  since  in  that  case  it  might 
h»i]»j)L'n  to  him  to  lie,  in  the  other  sense,  so  tar 
trom  being  uurtdibk  as  to  be  actually  credited. 

All  this  ululf,  in  the  words  tiuttworthy  and 
nntm\1mnthii+  th»  language  p<»ssessed  a  pair  of 
appellati\es,  b\  whuh  (if  eni]>loyed  instead  of  the 
words  citthMt'  and  incietliwe  on  the  one  hand, 
enin]ntent  and  incompetent  on  the  other)  the 
purposes,  of  common  sui«*e  ftTid  common  honesty 
\vouhl  ha\tf  In  en  fully  answered. 

In  trustworthiness  and  un trustworthiness,  there 
is  no  such  impropriety  as  that  which,  in  tne  in- 
sUnifot  credibility  and  incredibility,  hasjustbeen 
brought  to  \iew:  and  in  regard  to  admission,  had 
the  uord  trustworthiness  been  employed,  an  idea 
that  nu^ht  ha\c  presented  itself  to  an  unsophis- 
ticated mind  was,  that  it  was  A  quality  the  exist- 
ence or  non-existence  of  which  was  a  point  rather 
to  be  t)  led  afterwards,  by  means  of  admission, 
than  to  be  determined  without  trial,  for  the  pur- 
pose of  forming  a  pretence  for  non-admission. 

But,  by  the  same  qualities  by  which  these 
terms  were,  in  *o  superior  a  degree,  adapted  to 
the  purposes  of  truth  and  justice,  they  were  ren. 
dered  unfit  for  the  purpose*  i/f  lawyers.  In 
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ijualities  will  scarcely,  when  once  suggested, 
ippeftr  exposed  to  doubt. 

Take  any  supposed  past  matter  of  fact 
whatever,  giving  to  It  its*  situation  in  inspect 
sf  place  and  time  At  the  time  in  question, 
in  th«  place  in  question,  either  it  had  exist- 
ence, or  it  had  not  theie  is  no  medium 
Between  existence  and  non-existence  theie 
is  no  medium,  no  other  alternative  By  pro- 
bability—by improbability,  —by  each  ot  these 
El  medium  is  supposed — an  indthmte  number 
[>f  alternative**  i*  supposed 

At  the  same  time,  tlie  same  matter  of  fact 
which  to  one  man  is  piobable,  or  (it  such  be 
bis  confidence)  ceitam,  is  to  anothei  man  im- 
probable, or,  if  such  be  bib  Loniidence,  impoi- 
uble  Y 

Often  and  often,  even  to  one  and  the  same 
nan,  at  different  times,  all  this  gnnip  of  fic- 
titious and  mutually  incompatible  qualities 
have  manifested  themselves 

If  his  persuasion  be  felt  to  be  of  such  a 
strength,  that  no  circumstance  capable  ot 
being  added  to  the  supposed  mattci  of  fact 
could,  in  his  view  of  the  matter,  make  anj 
addition  to  that  stiength,  01  if,  on  looking 
round  for  other  conceivable  matters  of  fa<  t, 
le  fails  of  finding  any  one,  in  relation  to  \\  Inch 
bis  persuasion  of  its  non-existence  could  be 
more  intense, —  impossible  is  the  epithet  he 
attaches  to  the  supposed  inattei  of  ta<  t  —  im- 
possibility is  the  quali t}  winch  he  asuibcs 
to  it 

lff  on  the  other  hand,  a  circumstance  pre- 
sents itself,  by  which,  in  his  view  ot  the 

In  the  word  untruttuoithy  they  would  have 
Found  but  one  sinse  in  the  word  incompetent 
they  had  the  good  fortune  to  find,  or  the  dextuity 
bo  make,  two  senses,  one  ot  which  served  as  a 
pretence,  or  a  sort  of  reason,  for  the  other  "As- 
suming the  man  to  be  unfit  to  he  credited  if 
heard,  they  assumed,  as  if  it  were  the  same  thing, 
rather  than  a  consequence  ot  the  other,  that  he 
tras  unfit  to  be  heard. 

To  the  profession  the  occasion  was  in  its  day 
Bin  occasion  of  great  interest,  and  is  to  this  da\ 
had  in  general  remembrance,  in  whuh  the  two 
words  credible  and  competent,  as  applied  to  wit- 
aesses,  served  as  cestuses  to  Lord  Alcinsheld  and 
Lord  Camden ;  who  might  be  termed  the  tribb 
ind  Molyneux  of  Westminster  Hall,  but  for  the 
iindissembled  rancour  by  which  the  warfare  ot 
the  psychological  was  distinguished  from  that 
of  the  physical  combatants 

In  regard  to  trustworthiness,  how  the  matter 
Stands  in  universal  experience  has  been  already 
tfatedL  Every  man  is  in  general  habituated  to 
the  language  of  truth,  and  on  every  occasion  dis- 
p<Mttd  to  employ  it;  but  on  every  occasion  liable 
to  be  induced,  by  particular  interest  acting  in  a 
ttohter  direction,  to  substitute  to  it  the  language 
rf  falsehood. 

But,  according  to  the  theory  of  these  habitual 
ind  hcemed  utterers  of  falsehood,  mankind  are 
iivided  into  two  parcels ;  one  of  these  never  using 
injr  other  language  than  that  of  falsehood,  nor 
ever  felling  of  causing  it  to  be  accepted  as  if  it 
were  the  l*nwd$pf  truth. 


matter,  an  addition  might  be  made  to  the  in* 
tensity  of  suA  disaffirmative  persuasion;  or 
if  the  supposed  matter  of  fact  presents  itself 
as  one  in  relation  to  which  bis  persuasion  of 
its  non-existence  might  be  inoie  intense;  in 
such  case,  not  impossible,  but  tmpiobable,  is 
the  epithet, — not  inipowbihly,  but  imptoba- 
bihty,  is  the  quality  asrnhcd 

Certainty,  \\hich  k>  the  opposite  to  impos- 
sibility, 01  rather  ot  which  impossibility  is 
the  opposite,  is  applied  to  the  persuasion,  arid 
fioin  thence  to  the  supposed  matter  of  fact 
It  is  not,  anv  more  than  impossibility,  applied 
c\r  appliciiric  to  testimony 

As  ceitaint\l  so  uncertainty,  applies  itself 
to  the  pei  suasion  and  the  fact,  and  not  to  the 
testimony  In  the  ^cale  of  pei suasion,  it  em- 
braces all  dtgiecs  except  the  two  extremes 
'1  he  existence  of  a  fact  is  not  matter  ot  un- 
eet  taint v  to  me,  it  the  fact  be  regarded  b^ 
me  as  impossible 

Ceitaint\,  theiefoie,  has  for  its  opposite, 
uncittainti/  in  one  wav  — impossibility  in  an- 
othei  I'IH  ci taint v,  in  the  language  of  lo- 
#i<  ian*,  is  it*  (ontiadictoiv  opposite  —  impos- 
Mbihtv,  its  eontiaiv  opposite 

1  he  fiction  bv  uhich  (in  considering  the 
«t  length  ot  a  man's  pu suasion  in  relation  to 
this  01  that  tact,  and  the  probative  foice  of 
any  othei  niattu  ot  tut  when  \ie\ved  in  the 
(haiaetei  of  an  evidential \  fact  in  i elation  to 
it)  occasion  i^  taken  to  ascnbr  a  correspond- 
ent qualitv,  indicated  bv  some  such  \\oids  as 
leitttinty  and  ptohnbiliti^  to  the  pimcipal  fact 
it^eU, — appeal  s  k>  be  like  so  manj  other  fag- 
ments^amon^  the  oiibpimg  ot  the  aflfections 
and  pa^ions  inddcnt  to  human  natuie  It 
|  is  dinong  the  contmances  a  man  emplovs  to 
fooce  othei  men  to  enteitain,  01  appear  to 
entertiiin,  a  peisuaMon  vvluch  he  himself  en- 
tertains 01  ap[)cais  to  enteitain,  and  to  make 
a  pretence  or  appaicMit  justification  for  the 
pain  \\huh  he  \\ould  tind  a  pleasure  in  in- 
flicting on  those  on  \\hom  a  foue  so  applied 
should  have  faiUd  to  be  productive  of  such 
its  intendt  d  eflVet 

Wcie  it  once  to  be  allowed,  that,  as  ap- 
plied to  the  facts  themselves  which  are  in 
question,  probability  and  ceitainty  are  mere 
fictions  and  modes  of  speaking,  that  all  of 
which,  on  any  such  occasion,  a  man  ean  be 
assuied,  is  his  own  persuasion  in  relation  to 
it  ,  that  that  pei  suasion  will  have  had  foi  its 
cause  some  aiticle  01  ai  tides  of  evidence,  di- 
rect or  circumstantial,  real  or  personal,  and 
will  be  the  lesult  of,  and  in  its  degiee  and 
magnitude  propoi  tioncd  to,  the  probative 
foice  of  that  evidence,  that,  of  such  evidence, 
neither  the  probative  force,  nor  consequently 
the  sti  cngth  of  his  persuasion,  are  at  his  com- 
mand; that  it  is  not  in  the  power  of  any  ar- 
ticle of  evidence  to  have  acted  with  any  de- 
gree of  probatisp  forecupon,  nor  consequently 
to  have  giverf  existence  to  any  persuasion 
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in  a  m  nd  to  which  it  has  not  been  applied; 
and  that  therefore  it  is  not  in  the  power  of 
any  evidence  to  give  either  certainty  or  pio- 
balnlity  to  any  matter  ot  fact  (the  matter  of 
fact  being*  at  the  time  in  question,  either  in 
existence  or  not  in  existence,  and  n*  ithei  the 
evidence  nor  the  peiMiusicm  being  uipable  ot 
making  anv  the  ^li^htest  change  in  it  )  that 
it  depend-  in  a  cnnsideisible  dtirice  upon  the 
menial  constitution-  ot  A  and  U  rr-pcrtiv  elv , 
what  *oit  ot  peiNiiaMon,  it  anv,  ^hall  be  pio- 
duced  hi  then  iniiuK  bv  the  applic.iTinn  i»t  anv 
j;i ven  article  ot  evidence,  and  that  ir  i^  no 
moie  in  the  povvi  i  ot  evidence  appli%l  to  the 
mind  of  A,  ami  not  to  th  it  ot  15,  to  pioduce 
in  the  mind  of  1?  a  peiMia^ion  ot  anv  lind, 
than  it'll  in  the  povu-i  ot  evidence  applied 
to  the  mind  ot  U,  and  not  ot  A,  to  pioduce  a 
peiNiuiMon  on  the  mind  ot  A,  —  weie  all  this 
to  be  dulj  considered  and  allowed,  mithci 
the  existence  noi  the  non-exi-ti'iice  ot  a  pei- 
biiasion  <  ouci  i  iim^r  <i  maft'i  ot  t.K't  ot  anv 
sort,  would  liave  tin  ell  ct  ot  PUIM  Mini:  to 
anv  person  anv  othei  pei-on  4t>.  a  piopei  ol)|t'ct 
ot  punishment,  or  M>  mm  h  as  re-entment 

But  the  ceitmntv  ot  this  oi  that  fact  i-  a>- 
sumed  a*»  peitect  and  indisputable  ,md  thus 
he  ot  whom  it  is  conceived  that  he  tail-  ot 
residing,  oi  of  lepu-cntim:  himself  .is  ie- 
paidinir,  that  same  t.ict  in  MU!I  iN  tim  liirht% 
is  on  no  better  foundation  con-ideied  and 
treated  ns  bcintf  eithei  mendacious,  01  per- 
veise  tind  obstinate:  peiv«  i -e  and  obstinate, 
it  he  fails  of  ictraidinir  it  in  that  lit'lit —  men- 
dacious, jf,  it  being  impo^-ibi'  to  him  to  tail 
ot  leuaidmir  it  in  that  liu-ht,  lie  speak >  of  him- 
self as  it  he  did  not. 

Whtn  a  man  is  himself  pcM-u.idid  —  or 
though  he  does  hut,  undi  i  the  nn|»ul-e  i^ 
some  inteic^t  bv  which  he  i^  a<'tu.ittd,  ap- 
pear to  be,  01  piote-s  to  be,  pei-u.lded  —  oi 
the  existence  of  a  tact,  —  it  i-  in.iltei  ot  pain 
and  vexation  to  him  to  Mippo-e  that  tlu*»  ^<une 
peisua-ion  tails  ot  bcintr  enteita'ind,  ^till 
moie  to  ob-ei  vc  that  it  1*1  piotc^cd  not  to 
be  entei  lauu  d,  bv  tho-e  vviili  whom,  on  the 
occasion  ot  it,  he  ha*»  to  dt  .tl 

Henct1  it  is  th  it,  in  hi-*  mind  and  in  hi- 
dibCOuiM1,  to  tnteitain  it  i-»  made  matter  ot 
merit — to  tail  to  enteitam  it,  matter  of  de- 
merit and  blame,  on  the  pal  t  nf  othei-  wnh 
whom  he  has  to  do  and,  to  cau^c  tlu  in  to 
pursue  that  ^upposed  ineiitoiioiirj  line  of  con- 
duct, the  powei  of  re  w  aid,  it  within  hi**  reach, 
is  emploved,  and  to  deter  them  from  the 
opposite  conduct,  even  the  power  of  punish- 
ment :  ot  both  which  powers,  in  the  applica- 
tion thu<s  made  of  them,  mankind  have  been 
unbappilv  accustomed  to  see  and  ro  fefcl  the 
exercise,  earned  to  a  pitch  s»o  repugnant  to 
the  dictates  of  humanity  and  reason. 

§  2.  Impossible  facts  di*tin<jmshcd  from  ver- 
bal contradictions!* 

It  having  been  thown  that  improbabilhv 


and  irnpobbibihty,  applied  to  a  matter  of  fact, 
are  mei  elv  tt  rms  ex  pi  esbi  np  a  certain  strength 
of  pi  rsuasiou  of  the  non-existence  of  that 
fact  —  what  icmains  is,  to  show  what  aie  the 
Bounds  on  which  such  a  pervasion  i*,  liable 
to  be  enteitamed*  to  bhovv,  in  other  vvouU, 
in  what  c(ui^Hts  the  improbability  or  iinpos.- 
*-ibilit\  of  anv  aliened  tact 

Pii-vKMi^lv,  how*  ver,  to  entering  up8n  tlu> 
inqiiiiy,  it  will  l)c  ncce^-aij  to  ditcaid  out 
nt  the  h^t  ot  impossible  tacts,  articles  that 
mitrht  be  in  dan^ri  <»t  being  consideiedas  in- 
eluded  in  it  '1  he-e  aie  — 

1.  (\>ntiadicticn*i  in  teim^  or,  as  they 
Tni^ht  be  ti  lined,  vt  rbtil  impossibilitit^.  Kv- 

'  .iinple*!.  Two  and  two  .no  not  s<>  many  as 
toui  -  Two  .Hid  two  art*  moie  thim  tour* 
—  I  he  -uni"  tl.mj;  is,  and  is  not,  at  the  -ame 
time 

'\  he  truth  i^,  that  in  the^e  c'i>.e«  no  matter 

I  <  t  fact  at  all  i**  as*eitiidf   const  <jneiitly  none 
(»t  \vhich  it  can  be  ^nid  that  it  i-  impossible  * 
l!    Inconceivalile  fact**     Sometimes  to  tin-* 

,  cla*^,   soinetii'H1-.  to  the  foimei,   belong  the 

j  opposite**  ot  a  vaihtv  ot  propositions  of  a 
inatliem.itical  natuie.  t.  y  that  two  and  two 
-hould  be  eithti  moie  oi  less  than  equal  to 

1  loui      that   tv\o  iiylit   lines   >h<Jlild  ot  them- 

i  ^*  Ivi  s  inclo-c  a  »»pacc  f 

i 

I  *  Tins  IIKIV  IK  illustrated  by  ihe  following  pas- 
sage trom  Lcike:  — u  All  ])ro]>ositions,  wherom 


abstract  ttiuis  *UL  dihruiLd  one  uf  another, 
.ire  hinh  abnut  the  signification  ot  sounds.  For 
simt  no  abstract  idea  can  be  the  same  with  any 
other  but  itstlt,  when  its  abstract  name  is  affirmed 
of  0nv  otl'cr  term,  it  can  signify  no  mon»  but  this, 
that  it  ina\  or  ou^ht  to  be  called  by  that  name; 
or  that  tbise  two  names  signify  the  ^ame  idea. 
I'hus,  should  anv  one  siy,  that  parsimony  is 
Irmjtilttij.  iliat  ffittfilmJf  ?A  j?4*hct'  —  that  this 
or  1 1  »af  ai  n  mi  is,  <>r  is  n,  it  *ft  WJH'I  nncr ,  —  however 
specious  these  and  the  like  propositions  may  at 
tirst  Mi;ht  seem,  jet  viKn  ue  come  to  press  them. 
and  examine  Much  what  they  contain,  we  shall 
find  that  it  all  amounts  to  nothing  but  the  sig- 
nification nt  thove  terms  " — E\tay  concerning 
lltniuni  fndctblaiidiny,  book  iv.  ch.  vm.  §  1*1. 


+  These  propositions,  even  such  an  one  as  the 
ln\t,  vi/.  that  two  rigl  t  lines  cannot  inclose  a 
^pact.,  are  but  vtrbal  contradictions.  The  terms 
\hintjht  tun\  and  &jxtcf\  and  inrlu\e*  are  all  ge- 
nenif  ttruiN^  and  to  affirm  them  one  of  another,  is 
irtrely  to  v«iv  that  tiny  arc  ot  this  or  that  mean. 
ing.  "it  IN  inereh  to" say  that  the  meaning  we 
ascribe  to  the  term  Mure,  or  nther  to  the  term 
mclosure  of  space,  i^  inconsistent  wUh  the  mean- 
ing \\e  astribe  to  t^e  term  two  straight  lines. 
When  we  p  vss  from  names  to  things^  and  take  two 
straight  rods  in  our  hands,  we  have  the  evidence 
of  our  senses,  that  they  cannot  inclose  a  space. 
If  they  touch  at  one  part,  they  diverge  from  one 
another  at  eveiy  otner  part.  If  they  touch  at 
more  than  one  part,  they  coincide,  and  then  are 
equivalent  to  one  straight  line.  What  we  mean 
by  an  inclosure,  is  such  a  line,  or  continuance 
of  lines,  that  a  body  departing  from  any  one 
point  can  pass  on  without  turning  back  till  h 
come  to  that  point  again,  without  having  met  m 
us  progress  any  place  where  the  line  uas  inter* 
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§  3k  No  facts  universally  recognised  to  be 
incredible. 

Before  I  enter  upon  the  topic  announced  by 
the  W6rd  incredibility,  a  topic  the  considera- 
tion of  which  does  really  belong  to  the  sub- 
ject of  judicial  evidence,  it  may  be  of  use  to 
cl«8tr  the  inquiry  of  a  topic  that  does  not  be- 
long {£>  it,  viz  impossibility  On  the  former, 
it  will  be  at  all  tunes  in  the  power  of  a  rea- 
•onable  man,  in  the  station  of  a  judge,  to  form 
a  persuasion  sufficient  for  his  guidance  on  the 
other,  it  will  not  he  in  the  power  of  a  reason- 
able man,  in  that  station,  to  form  a  persuasion 
sufficient  for  his  guidance  in  the  busmen  of 
judicature  and,  of  the  introduction  of  the 
topic  in  argument,  nothing  but  peiplexitv  and 
illusion  can  be  the  result 

In  truth,  the  degree  of  incredibility  that 
can  with  propriety  be  the  subject  of  consider- 
ation for  ariy  purpose  of  judicature,  is  merely 
relative  and  compai  ative  The  object  of  com- 
parison is  the  probative  foice  of  the  evidence 
by*  which  the  existence  of  the  fact  considered 
as  improbable  is  indicated  and  the  question 
is,  which  of  the  two  forces  ought  to  be  deemed 
the  greater? — the  probitive  foice  of  the  tes- 
timony by  which  the  existence  of  the  fart  in 
question  is  maicated  ?  01  the  disprobative  force 
designated  or  pointed  to  by  the  word  incredi- 
bility, as  employed  to  express  an  attiibute  of 
the  fact?  Let  the  disprobative  force  of  the 
incredibility  be  but  evei  so  little  greater  than 
the  probative  force  of  the  testimony  by  which 
the  existence  of  the  fact  is  m  untamed,  it  is 
sufficient  for  the  purpose  of  judicature  the 
question  concerning  any  superior  degreci  is» 
purely  speculative,  not  applicable  to  judicial 
practice,  and,  as  such,  nielevant  to  the  busi- 
ness of  judicature — to  the  question  (\\hate\er 
it  be)  before  the  court* 

In  a  loose  and  popular  sense,  nothing  can 
be  more  frequent  than  the  use  of  the  woul 
impossible,  and  its  conjugate  impossibility: 
frequent,  and  (such  is  the  exigency  of  lan- 
guage,) we  may  venture  to  say,  necessauj 
But,  if  applied  to  the  subject  of  judicial  evi- 
dence, to  express  an  idea  distmrt  from,  and 
(if  one  may  so  say)  superior  to,  that  of  im- 
probability—  a  high  degree  of  improbability, 
—it  then  becomes  productive  of  the  confu- 
sion above  spoken  of 

The  impropriety  of  intioducing  the  word 

rupted,  any  place  where  there  was  not  a  portion 
of  line.  An  inclosure  is  a  line  or  conjunction 
of  lines,  which  beginning  at  one  point  is  con- 
tinued till  it  comes  to  that  point  again.  Two 
straight  lines  are  lines  which  departing  from  one 
mint  never  meet,  but  continually  diverge  What 
is  affirmed,  then,  is,  that  lines  which  do  meet, 
in  the  manner  thus  described,  and  lines  which  in 
Ifijtt  taanner  do  not  meet,  are  not  the  same  lines. 
The  question,  then,  either  is  about  the  physical 
fact— the  rods  to  which  the  evidence  of  sense 
and  experience  is  applicable;  or  it  is  about  the 
meaning  of  gmeral  terms.  — Editor. 


in  this  strict  sense,  on  a  judicial  occasion  (not 
to  speak  of  other  occasions,)  may  be  rendered 
appaient  by  this  consideration,  viz.  that  in 
the  use  of  it  in  this  sense  is  involved  the  as- 
sumption of  omniscience  and  infallibility  on 
the  part  of  him  who  uses  it  *  * 

Examples*  lending  an  apparent  countenance 
to  the  use  of  it  in  this  strict  sense,  may,  I 
am  aware,  not  be  altogether  wanting  but, 
upon  a  closer  inspection,  it  will  appear,  that 
the  objects  in  question  either  do  not  come  at 
all  undei  the  notion  of  facts,  or  at  any  rate  not 
undei  the  notion  of  such  facts  as  are  capable 
of  beinq'made  the  subject  of  evidence. 

Take  the  following  example**  — 

1  It  is  impossible  for  the  same  thing  to 
be,  and  not  to  be     The  negative  or  bpposite 
of  this,  it  may  be  said,  is  a  fact,  the  incredi- 
bility of  which  will  be  recognised  by  every- 
body    And  so  with  the  two  following  — 

2  When^  there  ib  no  property,  there  is  no 
injustice 

3  Two  and  t\vo  make  foui 

Answer  — In  the  first  case,  no  fact,  pro- 
perly speaking,  is  concerned  In  that  case 
we  ha\e  a  proposition,  but  it  has  not  any 
fact  for  the  subject  of  it  Examined  closely, 
it  will  be  found  to  be  no  more  than  a  propo- 
sition coriceining  the  signification  of  woids 
So  vague  and  so  inapplicable  to  any  useful 
purpose  is  the  impoit  it  conveys,  that  it  id 

*  In  the  uncertainty  thus  confessed,  there  is 
nothing  that  applies,  with  any  peculiar  force,  to 
this  modification  of  circumstantial  evidence  In 
the  case  of  afhrfJiative  evidence  (?  e.  where  the 
object  of  the  evidence  in  question  is  to  establish 
the  dcibtenLC,  instead  of  the  non-existence,  of 
the  fact  to  ^hich  it  applies,)  if  we  were  to  look 
for  a  mark  by  which  to  distinguish,  on  each  oc- 
fcasion,  sudi  lots  as  may,  with  confidence,  be 
given  for  conclusive,  our  endeavours  would  be 
equally  unavailing  If,  where  the  object  is  to 
frame  a  description  of  the  cases  in  wh*ch  the 
non-existence  of  one  fact  may,  without  danger  of 
error,  and  by  rules  not  exposed  to  contestation, 
be  deduced  from  the  existence  of  another ;  the 
cases  in  which  the  existence  of  one  mav  be  de- 
duced with  equal  assurance  and  success  from  the 
existence  of  another  fact,  will  not  be  found  to 
stand  upon  ground  in  any  degree  more  satisfac- 
tory Evidence  is  the  ground  we  have  for  the 
truth  ot  the  propositions  of  \vhich  we  are  least 
assured  evidence,  and  nothing  better,  is  the 
ground  we  have  for  those  facts,  of  the  existence 
or  non-existence  of  which  we  take  upon  us  to 
speak  with  the  greatest  confidence.  What  there 
is  of  reality  in  the  ideas  expressed  by  such  words 
as  impossibility,  necessity,  certainty,  is,  as  al- 
ready observed,  not  any  property  in  the  things,, 
in  the  facts  themselves,  but  only  the  degree  or 
persuasion  by  which  the  opinions  we  entertain  m 
relation  to  those  facts  is  accompanied.  He  who, 
by  the  use  of  any  of  these  expressions  of  confi- 
dence, should  think  to  attach  any  additional 
strength  to  the  grounds  of  persuasion,  or  any  ad- 
ditional security  for  universality  of  assent,  would 
be  the  man  to  answer  the  question  put  in  Scrip- 
ture— u  Wte&i  of  you  all,  by  taking  thought, 
can  add  a  cubit  to  his  stature?" 
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difficult  to  say  what  it  does  amount  to :  per- 
haps an  observation  relative  to  the  use  of  the 
word  not;  showing  an  occasion  on  which  it 
cannot  with  propriety  he  employed. 

No  fact  at  all  being  indicated  In  the  pro- 
position  in  question,  no  fact  is  indicated  b) 
it  capable  of  forming  a  subject  ot  contievei^y 
in  a  co uit  of  jiMice. 

2.  The  second  suppose!  example  is  brought 
to  view  on  account  of  tiie  deserved  celebntv 
of  the  author,  and  as  an  instance  to  show  how 
idle  and  nugatory  may  be  the  language  ot  the 
acutest  mind,  when  dealing  ^vlt^  pi<M»ositioiis 
of  an  extensive  impoit,  \\ithout  ha\ir£  as  \eU 
scrutinized  into  their  contents,  and  applied 
them  to  particular 

Howsoever  it  may  bo  with  the  [» eroding 
pioposition,  tin*  one  IIIR>  icadilv  be  seen  to 
be  neither  moie  nor  le-s  than  a  piopo-Uion 
conceimn^r  the  import  ot  \\oids  \\heii1  \ou 
cannot,  in  the  vvav  in  question*  einploj  the 
\vord />n>/"////,  neithei  ran  von,  in  tlie  vva) 
in  question,  cmplov  tho  uoid  ?//;?/s//<v  r 


*  So  unfortunate  is  this  great  genius  in  his 
choice  of  this  proposition,,  by  wlmh,  in  his  con- 
ception, such  great  things  may  be  done,  that, 
even  in  the  eharacter  of  a  proposition  comernmg 
the  words  in  question,  it  is  tar  iroin  being  uni- 
tormly  true.  If,  In  a  report,  true  or  false,  I  in- 
jure you  in  vour  reputation,  is  there  no  injustue 
in  that  case**  Is  it  uneontormabk  to  the  u^aire 
of  language  to  sdv,I  tlun  hvdo  vou  an  //j///s//<v  * 
Vet,  what  propel ty  of  yours  is  mncerntd  in  it, 
or  dftected  hv  itr*  Will  it  be  sud,  the  ]>roperty 
you  have  in  vour  reputation  *  4"  this  sense,  the 
use  of  the  word  piopertv  is  manifestly  improper 
and  figurative.  Property  is  ti  tiling  that  can  be 
transferred:  is  reputation  transferable0 

Truth  bung  generally  desirable — demonstra- 
tion being  a  means  of  coming  at  it  with  tht 
greatest  certtintv  —  moral  science  being  a  de- 
jiartmuntof  knowledge  in  which  the  import  mce 
of  truth  is  at  the  highest  })irch, — Locke  wished  to 
find,  and  thought  lie  had  found,  moral  truths  to 
be  a  subject  for  demonstration.  All  moral  truths, 
he  thought,  wire  cipableoi  bang  demonstrated, 
by  a  chiiiii  of  logical  or  rather  dialcetual  propo- 
sitions, of  which  this*  proposition  constituted  the 
first  link. 

Moral  truths  a  subject  for  logical  demonstra- 
tion! As  well  might  he  have  predicated  the 
same  thing  of  medical  truths.  As  little  could 
be  done  by  this  wonder-working  proposition  for 
moral  s.ience  as  tor  medical.  The  one,  as  well 
as  the  other,  is  founded  on  facts — on  facts  made 
known  by  observation,  experience,  and  experi- 
ment. In  both  cases  these  fa-  ts  are  human 
feelings  :  in  the  case  of  medical  science,  the  feel- 
ings more  particularly  of  the  body ;  in  the  case 
of  moral  science,  more  particularly  the  feelings 
of  the  mind.  Of  moral  science,  the  only  true 
and  useful  foundations  are  propositions  "enun- 
ciative,  not  like  that  of  Locke,  of  the  import  of 
words-,  buf  of  facts  ;  viz.  of  the  existence  of  hu- 
man feelings,  pains,  or  pleasures,  as  the  effects 
of  this  or  that  disposition  of  law,  or  of  this  or 
that  state  of  human  affairs  calling  for  a  corre- 
spondent disposition  and  exercise, of  the  power 
of  the  law.  Of  these,  under  the  name  of  axioms 
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3.  That  the  proposition,  two  and  two  make 
four,  is  neither  more  nor  less  than  a  pioposi, 
tion  concerning  the  import  of  \voids,  seems 
evident  enough,  as  soon  as  intimated.  To 
the&e  same  apples  to  which,  when  taken  to- 
gether, 1  apply  the  numeral  woid  four, — to 
tln**i-  sinie  bodies,  when  divided  into  two 
parrel*  equal  in  number,  1  appl)  respectively 
the1  nuineiul  \\oidbt\\oandtwo,  and  in  both 
rases  with  equal  propriety,  and  conformity 
to  the  usurp  ot  language.  In  this,  then,  \ve 
ha\e  another  instance  of  a  piopo-ition  not 
enunciatne  ot  any  tact  —  ot  any  fact  having 
£or  it*»  subject-matter  anything  other  than 
the  occasion  <m  \\hirh  the  words  in  question 
have  been  wont,  in  the  language  in  question, 
to  be  cmploved 

In  thi*»  example,  then,  we  do  not  see  any 
exivption  to  the  laMieral  proposition  in  ques- 
tion ;  v  i/  thr  pi  opnMtion,  that,  of  tacts  liable 
to  bej  the  xubj<  rt  ot  judicial  controvt  i^y,  theie 
i^  no  a-^ignuble  one'  which  all  rnon  would  be 
-ur  c  to  be  ai^i  ccd  in  >pcjikin^r  ot  •A'*  inci edible . 
—  and  tliH  tor  thej  thice  lollovving  icasons-  — 

1.  The1  proposition  in  question — two  and 
two  make  foui — is  not,  pioperl}  ^peaking, 
the1  e'liunciation  of  a  matter  ot  tact,  —  only  dF 
a  manner  of  emplnunir  \\oid-. 

*2  It  that,  which  it  i^  un  enunciation  of, 
ttf/r,  propel ly  sprakin^,  a  matter  of  fact,  it 
would  not  be  ot  tho  nunibei  of  tho*e  facts 
which  aio  liable1  to  be  the  subject  of  judicial 
C(»ntrovci^v  e>r  exhibition 

•S  Althouirh  it  \\ereiifact,  and  liable  to 
l»e  the  subject  of  judicial  contiov^isy  or  ex- 
Inlfition,  tlieie  would  bt1  no  assurance  that 
all  men  would  be  agreed  in  speaking  of  the 
existence  ot  it  a*  certain,  or  the  negation  of 
it  ?i*  incredible. 

Diif  un\  such  thintr^xi-st  as  a  catalogue  of 
iinivci^illv-acknowlt'd'.re'd  impossible,  or  even 
inci  edible  tacts,  and  these  facts  liable  to  be 
brought  to  view  in  judicature,  —  the  facts  be- 
inij  ariangcd  in  alphabetical  order,  open  the 
dictionui),  the  causi1  is  ut  an  end. 

Untoi tunately,  so  f.ir  from  u  collection  of 
sin  h  facts,  whether  an\  one  such  fact  be  to 
be  found,  is  moie  than  I  would  venture  will- 
ingly to  detennine :  and  if  forced  to  answer^ 
in)  answer,  I  suspe.ct,  would  rather  be  in  the 
negative 

If,  ainoii£  ph)siral  facts,  there  should  he 
one  that  prebented  a  fairer  chance  than  an- 
other of  being  allowed  to  occupy  a  place  in 
such  a  catalogue,  it  should,  I  think,  be  this, 
viz.  the  existence  of  any  body  in  two  distinct 
places  at  the  *ame*tiinc.  But  this,  which,  by 
the  greater  pait  of  mankind,  would  (I  sup- 
pose) be  admitted  into  the  catalogue  of  in- 
credible facts,  is,  by  one  portion  of  mankind, 

of  mental  pathology,  a  specimen,  nor  that  a 
scanty  one,  has  been  given  in  another  place, 
(See  Dumont,  "  Trails  de  Legislation,"  and 
above,  Vol.  I.  p.  304.) 
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nor  that  an  inconsiderable  one,  beld  not  to 
be  incredible  without  one  exception  and  m 
tbn  case  to  which  that  exception  extends,  it 
j&  held  to  be  not  simply  not  incredible,  but 
certain  and  inrii*put<iMv.a  Far  be  it  from  me 
to  mention  this  deviation  from  the  more  com- 
mon opinion,  as  matter  of  lepioach  to  the 
deviatora  I  mention  it  only  in  proof  of  the 
discrepancy — perhaps  the  incurable  disci  e- 
p&ncy —  of  opinion,  that  prevails  among  man- 
kind, and  as  one  out  of  so  man^  other  con- 
siderations which  COT ic in  m  impressing  the 
impropriety  of  pi  capitate  exclusions  and  con- 
clusions on  the  mind  ot  an  upright  and  ztal- 
ous judge  As  to  the  exception  in  question, 
whether  in  point  of  tiuth  it  be  warranted  01 
no,  it  belongs  not  to  the  present  subject  to 
inquire.  Fortunately,  supposing  it  unwar- 
ranted,—  eo  long  as  the  proposition,  how  pa- 
radoxical soever,  confines  itself  to  the  hi^hl} 
extraordinai  y  case  to  which  alone  it  seems  to 
have  ever  hitherto  been  applied,  —  no  enoi, 
if  it  be  one,  can  be  moie  innocent  to  eveiy 
purpose  of  judicatuie 

As  there  is  nothing  whatever  (supposing 
it  possible)  that  men  cannot  be  made  to  do, 
—so  there  is  no  fact  whatever  that  men  rnav 
not  be  made  to  speak  of  us  certain  or  as  in- 
credible—  no  proposition  which  they  may  not 
be  made  to  speak  of  as  certainly  true  or  cei- 
tainly false,  —  by  interest,  real  or  imagined — 
by  hope  of  pleasure,  01  Kar  of  pain,  from  a 
source  conceived  (nghtlv  or  eironeously)  to 
exist  In  the  paiticular  ca^e  in  question  (two 
and  two  make  four)  —  this  subjection  of  dis- 
course (at  of  all  other  modifications  of  human 
agency)  to  inteiest — this  consequent  ver-*a- 
tihty  and  uriumformity  of  discourse,  has  not, 
perhaps,  been  exemplified  But,  in  an  example 
that  stands  next  to  i^  the  exempHicMtion  has 
actually  and  notoriously  taken  pLirc  1  ii.it 
two  and  two  make  four,  has,  peilups,  never 
been  denied  But  that  one  and  one  and  one 
make  three,  has  been  denied  That  in  its 
application  to  most  subjects  it  has  been  ge- 
nerally spoken  of  as  true,  is  evident  enough  , 
otherwise,  the  known  usage  of  language,  and 
the  known  import  of  the  word  three,  could 
not  have  obtained  But,  that  there  is  a  sub- 
ject in  relation  to  which  this  agreement  does 
not  obtain,  is,  in  many  countnes,  matter  of 
equal  notoi  lety  Agreed,  as  applied  to  apples, 
agreed,  as  applied  to  men,  not  agieed,  as 
applied  to  Gods. 

I  mention  it,  not  as  meaning  to  take  a  part 
in  such  a  controversy;  I  mention  it  only  as 
*  striking  pi  oof,  as  well  AS  illustration,  that 
1*  no  fact  whatevei,  real  01  nominal, 
is  out  of  the  leach  of  controversy  —  a 
proposition  which,  to  the  present  purpose, 
has  already  been  shown  to  be  of  no  small 
practical  importance. 

In  vahi  irottld  it  be  to  say,  that  the  ex- 
ception here  is  in  language  merely,  not  m 


persuasion  As  a  general  proposition,  it  is  but 
too  true,  that  persuasion  and  language  are 
but  too  often  at  variance ,  but  in  the  instance 
of  no  one  individual  peison  would  I  take  upon 
me  to  affirm,  but  upon  special  grounds,  that 
any  such  voimnte  had  place  m  this  particu- 
lar case  Granting,  however,  that,  on  the 
present  occasion,  persuasion  weie  not  con- 
formable to  language,  what  would  it  sig- 
nify to  the  present  purpose  ?  It  is  in  language, 
and  in  language  only,  that  the  catalogue  in 
question,  the  supposed  catalogue  ot  facts 
universally  agreiyl  to  be  inci edible,  would 
be  exposed 

B>  these  same  considerations  it  maybe  ren- 
dered equally  appirent,  that  it,  at  any  given 
moment,  an  article  were  in  existence  fit  for 
entering  into  the  composition  of  such  a  cata- 
logue, the  next  moment  might  at  any  time 
expunge  the  aitiole,  and  leave  the  catalogue 
a  blank  fJeithei  o\ei  internal  persuasion, 
nor  over  extenor  discourse,  is  the  power  of 
interest  less  at  one  time  than  another.  To- 
dav,  men  are  ngiccd,  that,  to  the  truth  of  the 
proposition  "  one  and  one  and  one  are  equal 
to  three,"  theieisbnt  this  one  exception.  Let 
human  laws,  01  opinion  of  divine  command, 
or  anj  other  efficient  cause  of  inteiest,  expe- 
nerire  an  appiopnate  change,  there  shall  be 
no  exception  at  all,  01  an\  number  of  excep- 
tions And  so  in  icgard  to  the  proposition, 
t \\oand  t\vo  make  four,  01  anj  other  propo- 
sition ot  giammat,  mathematics,  or  physics 

Under  the  influence  ot  interest,  so  far  is 
what  maj  be  toimcd  the  natural  incredibility 
of  a'tcK  t  tioni  excluding  it  fiom  a  place  m  the 
catalogue  of  ciuhble  tacts,  and  vice  versd, 
that  its  tendency  mav  be,  and  scorns  to  be,  to 
piov  ide  if,  with  a  place  in  that  same  catalogue, 
and  a  place  even  in  the  class  of  ctrtam  tacts 
For,  let  the  expectation  of  reward  be  annexed 
to  the  practice  of  legaiding  or  spcuking  of 
facts  naturally  incredible  as  if  they  were  cer- 
tain, and  let  this  reward  be  to  be  obtained 
pure,  earned  without  sacrifice  in  the  fchdpe  of 
reputation,  or  any  other  shapo,  what  should 
hinder  it  from  being  embraced  >  Credo  quia 
impo^ibtle  est,  is  the  otren  mentioned  and 
natural  result  of  the  determination  generated, 
arid  enthusiasm  lighted  up,  by  prospects  of 
this  kind  For  at  what  c!  caper  rate  can  the 
matter  of  reward  be  earned  in  any  shape  * 
And  so  of  punishment  a  principle  of  action, 
the  force  of  which,  when  applied  in  adequate 
quantity,  is,  in  its  operation,  still  more  cer- 
tain and  n  resistible 

What  the  influence  may  be  (beneficial  or 
otherwise)  of  the  matter  of  reward  or  punish- 
ment so  applied,  to  the  interests  of  morality, 
knowledge,  or  social  harmony,  Belongs  not 
to  the  present  place.  When,  of  the  above- 
mentioned  proposition,  which  does  belong  to 
the  present  ulace,  the  truth  U  established,  the 
inquiry  is  atan  tud. 
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§  4  Improbability  and  impossibility  resolvable 
into  dibconformity  to  the  established  course 
of  nature. 

An  incredible  fact,  as  contradistinguished 
from  a  verbal  contradiction  (whether  impro 
bable  or  impossible  be  the  epithet  by  which 
the  particular  strength  of  the  belief  in  its  IIOP- 
existence  i^  designated,)  owes  its  incredibi- 
lity to  one  cause,  and  to  one  cause  onlv 

This  cause  admits  of  a  varietj  ot  appel- 
lations. On  the  part  of  the  mutter  ot  fact 
deposed  to  by  the  affirmative  evidence,  dis- 
confronmty  (^  Mippo*edj  to  the  establi»lujd 
course*  ot  nature  thus  mav  be  e\pn*ved 


*  In  ordinary  language,  the  phrase  uoulil  ho, 
discontinuity  to  some  one  or  more  of  the  /(/.cs 
of  nature. 

The  expression  law  of  tut  tint*  is  figurative*. 
metaphorical:  it  is  a  1111  taphor  taken  lioni  the 
use  given  to  the  same  vvnnl  ///•/•  in  the  ran-  of  a 
politically:  it  is  to  that  souire.  coiiMijiitntly. 
that  ue  must  resort  foi  an  explanation  ot  it 

When  a  political  Liu,  the  e\pn*Mon  ot  an  ai  t 
of  luinian  will,  is  i^sue«l.  that  la\s  im.mutinvjtioiM 
recognised  authority  and  Iml^ul  uith  flu  usual 
sanctions — a  torn  spomUnt  tUjn  t  <»t  (  on'mnntv 
in  human  actions --in  tlu  IOIK'IK  of  MU  Ii  indi- 
viduals as  are  suhjtct  to  the  lau  — is  the  uisto- 
marv  and  manifest  lonseqneiue  and  (human 
.'ttions  being  events)  a  1  «u  — a  politi*  al  law  -is 
t'lusdiaUoL  ot  conlninni}  among  ovLiits. 

In  repaid  to  evtntsof  .iphvsiial  nature,  the 
grand  and  constant  ohiect  of  mnoMrj  ami  m- 
qmrv,  is  that  uhiih  rusputs  the  r////s/  :  ,md  on 
a  sutiieet  so  interesting,  when  m<  n  cunnnr  (oiiit 
at  facts,  rather  t'lan  havi  notluiflj,  the\  tire  cair.r 
to  catch  at,  and  content  tluiiiM^lves  \vith,  vfoiils 
Bttwceii  tins  and  that  group  ot  i.uts  a  (irt.'in 
lonformitv  isohstrved:  uhit  is  tlu  c  -use  ofth.it 
ronfonmu  ?  bunnies  tVun  the  (jue^t'on  (\rm 
of  the  conWmitv* —  non-  at  all-  thefmifunni  v" 
is  itselt  nothing:  it  is  nothing  Imt  a  word  ex- 
pressive of  the  state  our  minds  <irr  ]Mit  into  i-v 
the  conuniplation  of  iln»-e  taets  Theie  an  the 
facts:  tht\  do  exist,  but  the  mnloriMirv,  as  tali  n 
for  a  f  jct  distinct  troin  the  tacts  ilum-ehes,  1-as 
no  existuue. 

Like  so  maii\  other  truths  tins  being  no  more 
than  a  conhs^ion  of  urnor.ciici1 — and  that  invin- 
cible ignorant  e — is  not  satisfactory  to  the  human 
mind.  Nothing  but  words  being  on  this  occasion 
to  be  had  —  words,  the  tounttrteit  renuscnta- 
tives  of  facts  — them  men  are  determined  to  ha\  e, 
rather  than  have  nothing.  The  conformity  be- 
ing  (like  c\erv  othtr  taa,  real  or  supposed)  sus- 
cpptible  of  the  denomination  of  an  effect,  this 
pro\  esti'e  existence  of  a  cause:  what  name,  thin, 
ahall  be  given  to  that  cause?  What  name?  — 
what  word? — for  when  men  have  gotword^,  they 
have  got  that  with  which  ^on  this,  as  on  so  many 
Jther  occasions)  they  are  content  to  pay  them. 
selves.  What  cause  V  —  A  law  of  nature.  Here 
are  events  :  these  events  are  conlomiable  t$  one 
another :  here  wehave  conformity  amongst  events 
But,  for  that  sort  of  thing  which  is  a  cause  of 
oinformity  among  events,  we  have  a  known  name 
Already :  it  is  a  lair.  The  sort  of  events,  the  con- 
formity  among  which  this  term  hath  been  hitherto 
employed  to  designate,  are  human  actions.  The 
sort  of  events  of  which  we  are  now  looking  out 


what  seem*  to  be  the  most  apposite  and  tho 
clearest  designation,  of  which,  in  any  such 
small  number  of  words,  it  is  susceptible. 

From  the  course  of  nature  at  largo,  that 
of  the  mental  par*  of  man's  nature  requires 
to  be  distinguished,  hence diseonformity  in  a 
]>ln/\u*al  re-pert,  and  di^contonmt)  in  a  p*if* 
chti/otjifal  respect. 

The  i  ein.ii  ks  \\  hirh  follow ,  will,  in  the  first 
instance,  leter  more  particularly  to  physical, 
a>  contiadHtint^ui^hed  from  pxjrhologicai 
larN  Hut  they  will,  for  the1  ino-t  part,  be 
found  applicable  eqimllv  to  both 
f  As  u  is  oiilv  tioin  «'M<leiuv,  coming  under 
one  01 1'thei  oft  he  diMknptionsalread\  brought 
to  \ie\\,  that  iin\  notion  whatever  concerning 
the  established  course  ot  natiue  can  be  do- 
med, and  cons(Mjueiitl\  an}  notion  concern- 
intr  what  i^  contonnabh1  to  that  couise;  so 
neithe-r  lioni  an\  othci  source  can  any  notion 
be  di'iived  ie^[»eeting  the  diM'ontornnty  of 
an\  ^uppoM'd  mattei  of  tact  to  that  same 
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'J  hi-  e\idence  thn-  rhaiactenzed  will,  there- 
fore, he  coinpo^cd  oi  an  indeterminate  and  m- 
delinite  iiiultitude  of  matter-*  of  lact,  drawn 
fioin  .ill  the  (\idence  ol  every  description 
ih.it  to  the  mind  of  the  person  in  question 
i\i/  the  judje,  ^  have  Juppe-lied  to  |>re^ent 
thein«i  he-*  dimnu  the  whole  eouiso  of  his 
lite,  and  composed  ot  all  sin  h  idet^  as  pre- 
-i  nt  them-el\c-s  to  him  a-^  beannu  the  «-ort  of 
i  el. LI  tun  in  question,  to  the  nvaWer  ot  tact  in 
question 

T*>  pioduce  di-hi'luf  of  the  existence  of 
the*ipattei  nt  laet  in  question,  thi^  dNcon- 
foimit\  mu-t  b(»  -uch  a^  r  in  hi?  ]iid^ment)  to 
lendei  its  exi^ti  nee  in  (nn/tattblt*  with  a  cer- 
tain poition,  at  least,  ot  thoie  other  number- 
less matters  of  f<iet,  of  tfie  existence  of  which 
he  has  been  persuaded  b\  the  indeterminate 
but  ample  mass  of  evidence  above  indicated. 

When  the  impiohability  i  that  i^,  the  appa- 
leiit,  the  relative,  impiohahihty)  of  an  alleged 
tact,  H  st»t  in  the  balanee1  against  testimony, 
it  is  still  at  bottom  little  more  than  testimony 
testimonj  Ot  the  f.icts  of  the  exist- 
t  whirh  a  man  i^  pei^uaded,  the  knew- 
the  [>ei suasion,  is  derived  partly  from 
his  o\vn  peieeptions  partly  from  the  alleged 
peieeptions  ot  othci*  IJut,  in  the  unmeasur- 
able  mass,  of  tact^  which  (at  least  in  a  country 
where  civilization  is  tolerably  diffused)  the 

tor  the  cause,  are  not  human  actions,  but  natural 
events.  Law  in  this  sense  must,  therefore,  have 
something  to  distinguish  it  from  law  in  that  sense. 
In  that  sense  it  is  termed  law  simply,  without 
an  adjunct:  to  distinguish  this  from  that,  let  us 
give  the  uord  law  an  adjunct,  and  say  law  of 
nature. 

If  it  were  fully  understood,  that  a  law  ofna* 
ture  signifies  not  an  occult  cause  of  conformity 
among  facts,  but  merely  the  conformity  itself, 
the  phrase  might  be  employed  in  this  sense  with- 
out danger  of  confusion. 
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most  ignorant  man  is  said  to  know,  the  num- 
ber of  those  of  which  his  knowledge  is  de- 
rived from  his  own  immediate  perceptions — 
from  his  own  individual  experience,  is  small, 
itt  comparison  with  those,  for  the  knowledge 
or  supposed  knowledge  of  which,  he  stands 
indebted  to  the  experience  or  supposed  ex- 
perience of  others 

Concerning  individual  facts,  —  so  far  as 
mere  perception,  exclusively  of  inference 
drawn  from  perception  by  judgment,  is  con- 
cerned,—  no  force  of  exterior  evidence  can 
either  increase  or  diminish  the  degree  of 
persuasion  of  which  such  perceptions  cannot 
but  have  been  productive  But  in  regard  to 
specie  of  facts,  theie  is  not  one,  peihaps, 
concerning  which  the  persuasion  derived  by  a 
man  from  his  own  experience,  would  not  be 
capable  of  being  ovei  borne  by  allegations  of 
contrary  experience  on  the  part  ot  other  man 
What  makes  our  confidence  so  entire  as  it  is 
in  regard  to  the  existence  of  those  species  or 
classes  of  individual  facts,  the  existence  of 
which  is  announced  by  the  phrase  which  ex- 
hibits as  the  cause  of  it  this  or  that  law  of 
nature,  is,  —  that,  so  often  as  it  falls  in  his 
way  to  make  the  trial,  a  man  finds  his  own 
perceptions  in  relation  to  them  confirmed  b> 
the  reputed  perceptions  of  all  other  men 
without  exception. 

§  5.  On  the  three  modes  of  disconfoi  nnty  to 
the  course  of  nature , — viz  1  Disconfof- 
mity  in  toto ,  2  Disconformity  in  degiee, 
3.  Disconformity  in  specie 

It  has  been  seen,  that  in  all  cases  with- 
out exception,  in  which  any  matter  of  fact  is 
supposed  by  any  person  to  be  incredible,  the 
ground  of  the  supposition  is  a  supposed  dis- 
conformity  between  tfns  matter  ot  fadt,  and 
what  is  by  the  person  in  question  considered 
to  be  the  established  course  ot  nature 

But  this  disconformity  is  of  three  kinds , 
and  corresponding  to  these  thiee  kinds  of  dis- 
conformity are  three  classes,  into  uhich  facts 
supposed  to  be  incredible  may  be  divided 

1.  Facts  disconformable  in  toto  facts  which, 
supposing  them  true,  would  be  \iolations  of 
some  manifest  and  generally-recognised  law 
of  nature  •  e  g  a  body  at  the  same  time  in 
two  different  places 

2.  Facts  disconformable  in  degree,    true, 
perhaps,  in  every  day's  experience,  in  certain 
degrees;  false,  in  the  degiee  in  which,  by  the 
testimony  in  question,  they  are  stated  as  be- 
ing;  true :  e  g  a  man  sixty  feet  high 

3.  Vacts  disconformable  in  specie    facts  al- 
together different  from  any  which  have  ever 
been  observed,  but  which,  if  true,  would  not 
be  violations  of  any  generally-recognised  law 
of  nature:  e.  g.  the  unicorn 

It  is  manifest,  that  in  the  two  last  of  these 
classes,  the' incredibility  of  the  fact  rises  only 
to  a  greater  or  less  degree  of  improbability, 


not  to  that  of  impossibility.  The  supposed 
facts  are  not  repugnant  to  the  established 
course  of  nature,  they  are  only  not  conform- 
able to  it  •  they  are  facts  which  are  not  yet 
known  to  exist,  but  which,  for  aught  we 
know,  may  exist ,  though,  if  true,  they  would 
belong  to  the  class  of  extraoi  dinary  facts,  and 
therefore  require  a  greater  degree  of  evidence 
to  establish  then  truth,  than  is  necessary  m 
the  case  of  a  fact  exactly  lesumbling  the  events 
which  occin  every  day  * 

Though  facts  of  these  two  classes  can  never 
be  piopeily  said  tp  be  impossible,  they  may 
be  improbable  to  a  degree  little  short  of  prac- 
tical impossibility 

I  Facts  dibconformable  in  toto .  facts  re- 
puynant  to  the  course  ot  nature. 

To  give  a  complete  list  of  tacts  impossible 
in  toto9  would  be  to  give  a  complete  list  of 
those  general  observations  which  have  been, 
or  use  to  bq  chaiactenzed  bv  the  appellation 
of  law&  (physical  la\\s)  of  natuie 

To  give  any  such  complete  h<t,  will,  I  sup- 
pose, be  urmersallv  recognised  as  beyond  the 
limits  of  human  knowledge,  in  its  present 
state  a  complete  s\  stein  of  phvsics  might  be 
consideied  as>  included  in  it 

By  \\a}  of  illustration,  I  will  ventuie  to 
propose  a  few  articles  as  a  specimen  of  \\hat 
might  be  the  content >  of  such  a  list 

Specimen  of  the  la\vs  ot  niture  common  to 
all  mattei,  as  fai  as  hithcito  kno\vn  — 

1  No  tuo  bodies  can  be  in  the  same  place 
at  the  same  time  (cases  of  penetration  and 
inclusion  not  (filcepted  ) 

2  cNo  one  body  can  be  in  two  places  at  the 
same  time 

3  All  known  bodies  are,  in  pioportion  to 
•their  quantities  of  mattei,  affected  by  the  law 
of  gravitation 

4  All  bodies  are  governed  by  the  law  of 
gravitation,  except  in  so  fai  as  an  exception 
to  that  law  is  created  by  an\   of  the  other 
known  causes  of  motion  or  icst      In  other 
words, 

5  For  each  instant  of  time,  the  place  of 
every  body,  of  eveiy  paiticle  of  matter  with- 
in the  reach  of  oui  observation,  19  determined 
by  the  law  of  gravitation,  modified  by  the 
other  known  pumum  mobiles,  or  causes  of 
motion  and  lest      These  seem  to  be  as  fol- 
lows — 

1  The  centrifugal  foice. 

2  The  force  of  cohesion  —  the  attraction 
obsei  ved  to  take  place  amongst  the  homoge- 
neous pat  ts  of  the  same  whole 

3  The  force  of  chemical  attraction;  to 
which,  perhaps,  may  be  to  be  added  repulsion. 
The'  atti action  (and  repulsion)  observed  to 


*  It  will  be  attempted  to  be  shown  in  a  subse- 
quent note,  that  even  what  Mr.  Bentham  calls 
impossibilities  in  toto:  are  in  reality  nothing 
more  than  facts  in  a  high  degree  improbable.-*. 
Editor. 
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take  place  amongst  the  contiguous  heteroge- 
neous parts  of  the  same  whole. 

4.  The  force  of  repulsion  or  elasticity,  given 
to  the  particles  of  other  matter  by  caloric, 
when,  being  united  with  them,  it  forms  a  gas. 

5.  The  force  of  expansion  and  contraction 
(repulsion   and  re-attraction)    piodured   bv 
the  addition  and  biibti action  of  caloric  to  and 
from  other  bodies-  in  the  states  ot  sohdit)  and 
liquidity. 

<>  The  force  of  electiieal  and  gsilvamr  at- 
traction and  lepuUion 

7.  The  force  ot  magnetic  attraction  and 
repulsion.  ^ 

8.  The  force  of  rftuscular  motion  put  in 
action  by  the  will 

0  The  force  of  muscular  motion  put  in 
action  by  the  vital  power,  in  the  ca^e  of  the 
involuntaiy  motions  that  take  in  living  ani- 
mals. 

10.  The  force  of  muscular  motion  put  in  ac- 
tion in  the  wav  ot  animal  ^alv.inNin. 

11    The  force  ot  veuetatiun 

Of  these  toices  (Betting  a-ide  the  centri- 
fugal toiee,  the  existence  ot  whirh  i-  lather 
matter  ot  inference  than  ob-ei  \  ation  \  the  in- 
fluence of  irravitv  i<-  so  much  moie  extensive 
and  poweiiul  than  the  ie>t,  that  the  ob-er- 
vation  expulsive  ot  its  existence  ^eems  en- 
titled to  be  distinguished  by  the  appellation 
of  the  general  or  univei-al  law  ot  natme,  ap- 
plicable to  all  bodie>  oi  which  we  have  anv 
sort  of  cognizance  while  tin*  othei  laws  of 
nature,  as  above  bioui^ht  to  \iew,  mav  be 
coiiMdeied  as  constituting  so  •lanv  executive 
clauses,  with  leterenee  to  that  general  law. 
In  most  of  the^e  instances,  the  force  is  not 
peiceptible  but  in  the  ca^e  where  the  distance 
between  the  pai  tiele^  conceincd  isgxtremelv* 
small  and  accoidmgU,  in  few,  it  any,  can  it 
be  rleailv  peiceived  to  have  place  bevond  the 
limits  ot  the  planet  which  \\e  oceupv  * 

*  Oravitv,  the  species  of  attraction  common 
to  all  perceptible  matter,  constitutes,  as  it  were, 
the  general  Liu  of  nature:  attractions  interior  in 
force, or  limited  in  extent — attraction  of  cohesion, 
of  magnetism,  of  electricity,  of  galvanism,  with 
the  multitudinous  system  of  chemical  attractions, 
—constitute,  as  U  were,  so  many  exceptions  to 
that  general  law  of  nature.  The  relation  of  a 
prodigy,  will,  if  false,  be  traceable  into  the  re- 
lation, the  allegation,  of  a  violation  of  some  one 
or  more  of  the  known  laus  of  nature.  In  most, 
if  not  all,  the  relations  of  this  kind  that  have 
been  current,  so  gross  has  been  the  deceit,  that 
the  law,  or  among  the  laws,  stated  as  having 
been  violated  (i.  e.  superseded  on  that  occasion 
by  some  being  distinct  from  and  paramount  to 
the  universe,)  has  been  the  general,  the  univer. 
sal,  law — the  law  of  gravity  itself.  The  c^her 
particular  laws  not  having  been  in  any  degree 
known,  at  any  peiiod  when  relations  of  this  sort 
obtained  genera^ credit  among  the  superior  and 
most  enlightened  classes,  instances  ot  any  pre- 
tended violation  of  these  more  particular  laws 
are  scarce  diecerniblev  An  instance  of  a  needle 
of  pure  iron  of  a  certain  weight  disobeying  the 


Taking  this,  for  argument's  sake,  as  a  com- 
plete  list  of  primum  mobiles  (and  I  am  in- 
clined to  think  it  would  not  be  found  to  be 
very  fai  from  a  complete  one,)  any  motion 
which,  being  in  a  direction  opposite  to  that 
of  the  attraction  of  gravitation,  should  not  be 
leferable  to  anv  one  of  those  particular  causes 
of  motion,  may  be  pronounced  impossible  • 
the  existence  ot  any  such  motion  on  any  giver 
body  upon  or  ncai  any  pait  of  the  earth's  sur 
fare,  for  and  during  any  given  space  of  time 
an  impossible  fart. 

A  paitii'ulai  example  may  heie  help  to 
qxpl.iin  the  iMtmeand  probative  force  of  im- 
/)/isszA///f//  —  phweal  impossibility,  and  that 
impossibility  in  f<>(<>  —  as  adduced  in  the  cha- 
racter ot  an  evidential}  tact  disprobative  of 
the  supposed  fact,  supposing  the  existence  of 
it  aveiied  bv  dnert  testimony. 

In  one  or  rnoie  of  the  many  books  formerly 
cunrnt  on  the  subject  ot  witchcraft  and  ap- 
pantioiN,  I  lemember  reading  the  following, 
stated  a^  a  fact.  In  a  loom  somewhat  lofty, 
not  bv  anv  nuisruHr  e\eitions  either  of  his 
o\\n  01  ot  anv  other  person,  othei  peisons  being 
however  at  the  siine  time  in  the  same  room, 
a  man  find-*  Inin^'li  gradually  laired  up  to  the 
heiirht  ot  the  ceiling,  and  let  down  again  ;  his 
bod\  all  the  time  not  hcmi?  in  contact  with 
anv  other,  except  those  of  which  his  apparel 
was  composed 

Tin*  I  would  ventuie  to  give  as  a  speci- 
men of  a  -ort  of  fact  piactically  speaking  im- 
pos-ible,  viz  surh  an  one  as  I  could  not  be 
per-uaded  ot  the  tiuth  ott  not  only  upon  the 
tesfiinonv  of  anv  one  single  witness,  but  upon 
the  testimony  of  anv  number  ot  witnesses  that 
ever  found  their  aggregate  testimony  contra- 
dicted by  other  witnesses  in  any  court  of  jus- 
tice. The  supposed  fart  impossible? — why 
impossible  >  Because  it  is  in  repugnance  to 
the  law  ot  gravity,  and  not  in  conformity  to 
anv  ot  those  particulai  laws  which  operate  as 
so  many  exceptions  to  that  treneral  law.  Be 
it  so  it  cannot  be  brought  under  anv  of  these 
particulai  laws  Hut,  Mipposing  these  to  be 
the  onlv  paitieulai  laws,  or  sav  causes  of  mo- 
tion, as  vet  known, — can  vou  take  it  upon 
you  to  pionounce  it  impossible  there  should 
be  any  othei  s?  The  steam-engine,  as  a  source 
ot  power,  is  but  a  centur)  and  a  half  old:  the 

magnet,  or  of  a  needle  of  pure  gold  of  a  certain 
weight^  obeying  it,  would  be  in  not  less  palpa- 
ble repugnance  to  a  known  law  of  nature,  than 
the  a&sent  of  an  insulated  and  naked  man  into 
the  region  of  the  sky  would  be.  But  while  the 
magnet  or  its  characteristic  properties  remained 
unknown,  false  stones  about  magnets  could  not 
be  broached. 

a  1  say  of  a  certain  weight :  for  of  late  a  notion 
has  been  advanced,  and,  for  au^ht  I  can  say  ta 
the  contrary,  proved,  that  most  if  not  all  bodies 
may  be  seen  to  pay  obedience  to  the  magnet 
when  reduced  to  a  certain  minute  quantity. 
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?f  electricity,  as  to  the  great  bulk 
it*  e&ets,  not  ao  much  as  a  century  gal* 
,  but  of  yesterday  —till  the  other  day 
tbere  were  but  six  primary  planets  moving 
round  our  sun ,  now  there  are  eleven  Are 
i)ew  primum  mobiles  le^b  possible  than  new 
planets? 

I  answer  —  As  to  the  discovery  of  new 
causr*  of  action — anises  appaiently  distinct 
1  from,  and  not  referable  to,  any  of  those  abo\  e 
enumerated  —  I  am  not  disposed  to  regard  it 
as  in  any  degree  improb  ible  Yet,  as  to  an\ 
causes  adequate  to  the  production  of  any  such 
effect  as  the  effect  in  question,  —  in  the  disr 
covenes  just  spoken  of  there  is  not  anything 
that  would  prevent  me  from  reRirdmi?  it  as 
being,  in  the  sense  above  determined,  piaoti- 
caily  impossible  Why?  Because  it  appears 
to  me  piactically  impossible,  that,  after  so 
long  a  course  of  physical  experience  and  ex- 
periment, an>  primum  mobile,  of  a  toice  ade- 
quate to  the  production  of  an  effect  ot  such 
magnitude,  can  have  lemained  undetected 
As  to  the  power  of  steam,  the  application  ot 
it  to  any  useful  purpc^c  is  not  *o  old  AH  a 
century  and  a  half ,  but  the  existence  of  it 
as  a  source  of  motion  could  never  h  ive  been 
altogether  a  secret  to  any  one  \vho  ev  er  boiled 
a  pot  with  a  cover  to  it  * 

*  It  may,  perhaps,  be  doubted,  whether,  until 
our  knowledge  s*iall  ha\e  attained  a  perfection 
far  beyond  what  it  has  attained,  or  is  ever  likely 
to  attain,  such  an  attribute  as  impossibility  in 
toto*  can%  in  the  sense  in  which  Mr.  Bentham 
uses  the  words,  be  predicated  ot  any  conceivable 
phenomenon  whatever  «• 

AJr.  Bentham  has  given  a  list  (whether  com- 
plete  or  incomplete  is  of  no  consequence  for  the 
present  purpose)  of  the  various  forces  by  which 
gravitation  is  known  to  be,  under  certain  circum- 
stances, counteracted  find  assuming  this  list  to 
he  complete,  he  proceeds  to  infer,  that  "  anv 
faotion  which,  being  in  a  direction  opposite  to 
that  of  the  attraction  of  gravitation,  should  not  be 
referable  to  any  one  or  those  particular  causes 
of  motion,  may  be  pronounced  impossible  "  and 
for  practical  purposes,  no  doubt  it  may ;  but  if 
metaphysical  accuracy  be  sought  for,  I  doubt 
whether  even  in  this  case  the  impossibility  in  ques- 
tion be  anything  more  than  a  very  high  degree  of 
improbability.  For, 

-  l<?f,  Suppose  the  catalogue  of  all  the  known 
forces  which  may  operate  to  the  production  of 
motion  (or,  as  Mr.  Bentham  calls  them,  the  nri- 
mum  mobiles,)  to  be  at  present  complete  does 
it  follow  that  it  will  always  remain  so?  Is  it 
potable  to  set  limits  to  tne  discoveries  which 
mankind  are  capable  of  making  in  the  physi- 
cal sciences v  Are  we  justified  in  affirming  that 
tfe  afte  acquainted  with  all  the  moving  forces 
^hipb  exist  in  nature9  Before  the  discovery  (for 
of  galvanism,  it  will  be  allowed,  we 
not  have  been  justified  in  making  any 
i  assertion.  In  what  respect  are  circumstances 
d  since  that  time,  except  that  we  are  now 
ited  with  one  force  more  than  we  were  be- 
By  what  infallible  mark  are  we  to  deter. 
mine  whra  wo  have  come  to  the  knowledge  of  all 
the  ffftyettie*  of  matter  ? 


II   Facts  disconformable  in  degree 

Of  facts  impossible  in  degree  (meaning  al- 

Mr.  Bentham  himself  acknowledges  that  the 
discovery  of  new  moving  forces  is  not  impossible; 
but  the  ttacovery  of  new  forces,  adequate  to  the 
production  of  such  an  effect  as  that  of  raising  a 
heavy  body  trom  the  floor  to  the  ceiling  of  a  room 
without  any  perceptible  cause,  he  does  consider 
impossible ,  because  (says  he)  had  any  force,  ade- 
quate to  the  production  of  such  an  effect,  been  in 
existence,  it  must  have  been  observed  long  ago.* 
No  doubt,  the  improbability  of  the  existence  of 
any  such  force,  increases  in  proportion  to  the 
magmtucte  of  the  efltct,  but  it  maybe  permitted 
.to  doubt  Whether  it  ever  becomes  an  impossibi- 
lity Had  our  grandtathets  been  told,  that  there 
existed  a  force  in  nature,  which  was  capable  of 
setting  gold,  silver,  and  almost  all  tne  other 
metals  on  hie,  and  causing  them  to  burn  with  a 
bright  blue,  green,  or  purple  flame — of  convert- 
ing  the  e  irths  into  bright  metallic  substances  by 
the  extrication  of  d  particular  kind  of  air,  &c  &c. 
— theysunlvnight  have  s  ud,  with  fully  as  much 
justice  as  \ve  can  at  present,  that  if  any  cause  had 
existed  in  n  iture,  adequate  to  the  production  of 
such  remarkable  effects,  they  could  not  have  failed 
to  hav  e  been  aware1  of  it  before 

2r////,  bupposc  it  certain  that  all  the  great  mo« 
\mg  iorccs,  to  one  or  more  of  which  all  the  phe- 
nomena ot  the  universe  must  be  referable,  were 
knoun  tons,  —  we  should  not,  to  any  practical 
purpose,  be  farther  advanced  than  before.  We 
might  indctd,  in  a  general  way,  be  assured  of 
the  impossibility  of  every  phenomenon  not  re- 
ferable to  some  one  or  moie  of  these  forces  as  its 
cause  but  that  any  qwen  alleged  phenomenon  is 
in  this  predicament,  is  more  tnan  we  could  pos- 
sibly be  assured  of  —  until  we  knew  not  only  all 
the  moving  forfjs  which  exist,  hut  all  the  pos- 
sibles ineties  of  the  operation  of  all  those  forces, 
and  all  the  forms  ana  shapes  under  which  it  is 
possible  for  them  to  manifest  themselves — until, 
in  short,  we  knew  all  which  it  is  possible  to  know 
<of  the  unij  eise  How  can  I  be  sure  that  a  given 
phenomenon  which  h«s  no  perceptible  cause,  is 
not  the  efkct  of  electricity,  unless  I  knew  wlnt 
all  the  effects  of  electricity  are  ?  Aivl  so  of  all 
the  other  laws  oi  nature  As,  however,  it  is  very 
miprol  able  th  it  we  ever  shall  know  all  the  laws 
ot  n  iture  in  all  their  different  combinations  and 
manifestations,  and  as,  moreover,  it  is  difficult  (o 
sec  how,  even  if  we  did  know  them  all,  we  could 
ever  be  certain  that  we  did  so,  it  seems  that  we 
never  can  pronounce,  with  perfect  certainty,  ot 
any  conceivable  event,  that  it  is  impossible/  See 
even  Mr.  Bentham  himself,  ta/ra,  section  9,  ad 
Jinem 

Although,  however,  it  could  not  be  pronounced, 
of  the  storv  told  by  Mr  Bentham,  that  the  event 
which  it  relates  is  impossible,  thus  much  may 
with  safety  be  pronounced,  that,  if  it  did  hap- 
pen, it  was  not  produced  by  witchcraft.  I  can 
conceive  the  existence  ot  sufficient  evidence  to 
convince  me  of  the  occurrence  of  the  event,  irn* 

»  fn  this  instance,  Mr.  Bentham  really  breaks 
down  the  distinction  between  Ins  impossibility  in 
1010,  and  impossibility  in  degree.  Causes  may 
exist  (says  he)  which  are  not  jet  known  to  tw, 
adequate  to  the  production  of  some  effect ;  but 
not  adequate  to  the  production  of  to  great  an 
effect.  If  go,  however,  this  impossible  fact  i&im» 
in  degree  only,  and  not  in  toto. 
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ways  by  impossible,  such  as  would  generally 
be  accounted  so,)  the  exemplifications  that 
might  be  given  are  innumerable.  The*e  con- 
sist in  deviations  from  the  culinary  quanti- 
ties: deviations  extending  to  such  a  degree, 
as  on  that  account  to  be  regarded  as  incre- 
dible. 

Let  us  take  those  \\hich  regard  the  man- 
ner of  being  of  the  human  species  — 

1.  Extent  ot  human  stature 

"2.  Quantity  of  human  force. 

3.  Duration  ot  human  lite 

4.  Duiation  of  lite  wMiout  foo^l 

5.  Time  of  ire-^tion  • 
f>    Number  of  children  at  a  birth. 

Various  are  the  Bounds  on  winch  tacts 
haMiig,  like  the  abo\c,  the  human  s|u»cii>  tor 
their  subject,  present  a  claim  to  pieteienre. 
Benin:  moi e  intere^lmu  than  an\  othei^,  they 
aie  more  open  to  observation,  and  moic  like1!} 
to  attraet  it  and  thcj  aie  wont,«<>n  a  \anety 
of  occa&ions,  some1  ot  them  moic  than  other 


tions  at  both  sides ,  viz.  extent  of  stature, 
and  time  of  gestation.  In  the  other  cases, 
there  is  no  room  for  deviation  but  on  the  Ride 
of  increase  •  the  minimum  being  in  the  ordi- 
narj  course  of  nature. 

In  relation  to  facts  objected  to  a*  incre- 
dible in  coriMderation  of  the  magnitude  of  the 
Jtt/recin  which  they  deviate  from  the  oidi- 
naiy  course  of  nature,  erroneous  judgment 
on  the  part  of  the  judire  *eerus  rather  more 
to  be  apprehended  in  ditaflirmanre  of  the 
supposed  incredible  farts,  than  in  affirmance. 
\\  h\  J  Hcraiiii1,  in  most  instances  of  fact*, 
fcho  cirdibilit  v  of  \\lnch  is  liable  to  come  in 
question  in  nidicature,  the  judtffc  (especially 
4iippn<-iru;  him  a  man  of  a  mind  cultivated 
in  a  clffrii'e  at  all  approaching  to  what  befits 
a  man  in  such  a  situation)  \\ill  naturally  be 
inoie  01  It'^s  appn/cd  \\hat  is  the  ordinary 
course  of  nature  •  but,  of  the  known  devia- 
tion  of  the  detrrees  of  deviation  known  by 

men  po*si"4M'd  ot  appropriate  information  in 


to  come  in  (juiMion  on  judicial  occasions    in  •  the  line  in  ipiestion  —  it  may  well  happen  to 
particular,  time  ot  ire^tatioi1,  and  duration  ot  |  him  to  be  very  impel  tectly,  if  at  all,  apprized. 

then,  \\ithout  having  recourse  to  j?cientific 


hie  \\ithout  food,  bur  most  ot  all  the  fonnei, 
legitimacy  or  illciritim.icy  depending  upon  it 
Ot  the  six  examples    thu-»    t.iken   im    the 
pin  pose  of  illiMiatinn,  t\\o  admit  ol  de\ia- 


i  evidence  (  vi/   to  such  as  applies  in  particular 
'  to  tin1  "pecie-  of  fact  in  question,)  he  takes 
,  upon  him  to  decide  in  disilfiimance  of  the 
tact,  en  or  on  hi-*  pait  mnv  be  but  too  natu- 
lallv  the  coiiM'nuc'ni'c 

Take,  loi  in-Uin<  e,  the  question,  —  Of  what 
length  oi  tune  parsed  \\ithout  food,  the  pa- 
tit  nt  MII  vivinir,  ma)  the  existence  be  regarded 
a-*  ei  edible'" 

X\  at  the  Old  Ruley,  London, 
Canning  \vas  convicted  of  perjury. 
Ot  the  mcndaritv  ot  hei  testimony,  the  whole 
eudeinv  taki-n  to^ethei,  1  have  not  the  small- 
est doj.ibt  Hut  one  part  of  it  consisted  in  an 
animation  on  her  pait4)t  her  having  passed  a 
cei  tain  length  ot  time  almost  without  food.  In 
the  coulee  ot  the  liNtorv  of  that  cause, 


Anno 


probable  though  it  l»e — I  iannnt  coiictr.r  the 
existence  ot  anv  c*McUnce*  which  could  r<»n\im  e 
rne  tlut  witchcrafts  as  the-  cau^c-nt'  it  Tlu  lei^on 
is  this.  Suppose  the  tact  proxcd,  the  question  re- 
mains,— Is  it  referable*  to  witchcraft,  or  to  some 
natural  cause  ?  —  Ot  e\traordAai\  e\ents,  pro- 
duced by  natural  causc^,  nian\  ha\e  ctune  within 
my  experience:  of  e\ents  piodmed  1>\  \utehcratt, 
none  \vhate\er.  That  uMiaoidmarj  e\ents  tronj 
natural  causes  ha\c  tietpieiitlv  «iciurud,  there  is 
abundant  evidence  while  theie  c.kifliot,  in  the 
nature  ot  things,  he  anj  e\idence  that  any  e\ent 
has  ever  been  ociasionud  by  witchcraft.  The-iL 
niay  be  e\idencu  that  a  rartuular  event  has  uni- 

ftmnly  iolloHca  the  » ill  »t  a  Articular  verson  ,  ,t         ,ur     ...^rded  the  extraordma- 

bUT)i)»Hca  to  be  A  witch;  but  that  the  xmnn>st.u     '  c     \  i  i     j.  a~        A 

witch  brought  about  the  Ki\en  eticct,  not  bv  Illlcs"  ot  thl*  "»PP«'S«'  ^c*  a*  sufficient  to 
av  tiling  hersvlfnt'tlu  Liwsot  nature, but  through  |  ri-nilfr  it  iiu-rfdihle.  This  judgment  I  should 
the  agency  of  an  e- il  spirit,  countfractin^  those  I  not  »'\|iect  to  find  confirmed  by  the  opinion 
laws, — this  can  never  he  more  than  an  inference-  ;  of  \\cll-iiiforin<'d  xnt'iititie  \vitnes^e<».  Why? 
it  is  not  in  the  nature  of  thin«s  tliuc  any  peison  j  Bt,t.a,,M.  at  dilfeient  times  I  remember  read- 


hhould  have  personal  knowledge  to  that  effect; 
unless  he  has  that  perfect  au|ii  mmi'ice  with  all 
the  laws  of  nature,  which  alone  can  enable  him 
o  affirm  with  certamtv  that  the  given  effect  did 
not  arise  from  any  ot  those  laws.  What  alleged 
witch,  or  magician,  was  ever  suspected  of  pro- 
ducing more  extraordinary  effects  than  are  daily 
piodueed  by  natural  means,  m  our  own  times,  by 
jugglers?  Omniscience  alone,  if  witchcraft  were 
po&ible*  could  enable  any  one  not  in  the  secret, 
to  distinguish  it  from  jugglery.  It  is  no  wonder, 
then,  that  no  evidence  can  prove  witchcraft*  since 
there  never  can  le  any  evidence  of  it,  good  or 
bad,  trustworthy  or  the  reverse.  All  the  evidence 
that  has  ever  been  adduced  of  witchcraft  is, —  tes- 
timony, in  the  first  place,  to  an  extraordinary 
event;  and,  in  the  next  place,  to  somebody's  opt- 
nfon  that  this  event  was  supernatural;  but  to  no. 
thing  else  whatever.— -JEcft/or. 


ing  ditFcic'iit  account*  of  the  protraction  of 
animal,  and  in  particular  human  life,  without 
food,  tor  much  gi eater  lengths  of  time — ac- 
count* that  did  not  appear  on  the  face  of  them 
to  present  any  suspicious  cucumstances 

In  the  list  of  cases  above  exhibited,  theie 
aie  few  ( if  anv)  in  which  it  might  not  happen, 
in  one  way  or  other,  to  come  into  que§tion 
in  the  course  of  judicature;  and  this  without 
having  recour-e  to  wagers,  by  means  of  which, 
if  legalized,  there  is  no  sort  of  fact  whatever 
that  may  not  be  made  to  call  for  the  decision 
of  a  judge. 

1.  Duration  of  life.  Titiusis  nominee  in  a 
life-annuity,  or  sends  to  put  in  a  claim  of  pro- 
peity  in  a  distant  country.  The  age  of  Titiua 
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is  170,  160,  160.  Parr  is  said  to  have  passed 
his  15lst  year,  Jenkyns  his  169th  But  the 
judge  either  has  never  heaid  of  the  reputed 
age  of  Jenkyns  or  of  Parr,  or  disbelieves  it 
In  some  penodical  print  an  article  appeared 
some  years  a^o,  stating;  as  still  in  existence  d 
mdh  who  had  passed  the  age  of  180 

2.  Duration  of  the  time  of  gestation     This 
is  a  question  of  no  very  unfiequent  occm- 
rence,  ami  (in  respect  of  the  legitimact  of 
children,  and  the  honour  of  parents)  of  the 
Utmost  practical  mipoi  tance    Thei  e  ai  e  well- 
attested  instances  of  women  wlio'-e  pregnancy 
has  continued  ten,   eleven,  01  even  twelve 
months       ki  the  case  of  a  pregnancy  pio- 
tracted  for  the  term  of  ten  months,  a  rash 
judge,  too  decided  to  buffer  the  exhibition  of 
scientific  evidence  on  this  point,  might  do  a 
cruel  injustice 

3.  Numbet  of  children  at  a  biith     Of  thiee 
children  born  at  the  same  time,  of  the  same 
mother,  the  existence  (suppose)  has  been  put 
out  of  doubt  by  other  evidence      Comes  an- 
other pei  son,  claiming  pi  opei  \,y  on  the  gi  ound 
of  succession,  and  sajs,  "  My  mother  had  four 
children  at  a  birth,  and  I  am  one  of  them  ' 
"  Four  at  a  biith!'1  ba>s  the  judge     "  that  I 
never  can  believe ,  three  I  can  believe,  for  I 
have  known  instances  of  it      I  \\ill  not  hear 
youi  evidence  ''    Five  at  a  birth  I  lemcmbei 
leading  of  in  neuspapers,  \\ith  mdiudualiza- 
tion  ot  names,  times,  and  places 

4.  Number  of  children  bom  of  one  woman 
The  like  precipitation  is  capable  of  taking 
place  in  this  case  as  in  the  List  pi  (.ceding  one 
Between  thirty  and  foity,  I  am  clear  tl&t  I 
have  read  of 

5.  Duration  of  fecundity  in  women      De- 
livery some  yeais  aftei   seventy,   I  think  I 
have  read  of     An  esUkte  is  claimed  on*  behalf 
of  a  child,  whose  mother,  it  is  alleged  and 
confessed,  when  she  was  dehveied  of  him, 
was  turned  of  sixty      "  No,"  savb  oui  rash 
judge ,  "  the  fact  is  impossible    it  is  needles 
to  hear  evidence  " 

But  such  rashness — such  irrational  tefusal 
to  hear  evidence  —  is  it  to  be  supposed9  — 
Alas  I  the  rashness  heie  supposed  as  credible 
on  the  part  of  this  or  that  individual  judge, 
is  nothing  in  comparison  to  the  rashness  which 
continues  to  be  exemplified  to  this  day,  in  the 
most  enlightened  countries,  by  the  whole  fra- 
ternity of  judges 

In  regard  to  facts  devious  in  degree,  it  is 
impossible  to  fix  upon  any  point  of  the  scale, 
aa  being  the  point  which  separates  the  incre- 
dible degree  from  the  credible  At  a  large 
distance  above  the  ordinary  or  mean  level, 
to  4  person  determined  to  take  the  distance 
large  enough,  there  will  commonly  be  no  dif- 
ficulty* But  begin  with  the  most  devious 
degree  allowed  to  have  been  exemplified, — 
propose  the  next  degree,  and  then  the  next , 
*caree  fwy  ij«n  that  will  not  find  himself  per*  j 


plexed,  and  even  in  an  inextr  cable  degree,  to 
sav  at  what  degree  credibility  ends,  incredi- 
bility begins  — 1,  Stature  A  man  a  hundred 
feet  high,  incredible  But  nine  ftet?  In 
London,  nominal  nine  feet  has  been  exhi- 
bited to  make  allowance  for  exaggeration/ 
say  eight  feet  But,  eight  feet  being  certain, 
shall  eight  feet  and  an  inch  be  incredible  * 
The  credibility  of  eight  feet  and  an  inch  being 
admitted,  add  an  inch  more,  and  so  on  with- 

out  end 2   Foice      No  man  living  who  is 

capable  of  lifting  upon  his  shoulders  a  fat  and 
full-gro\\n  ox  ot  fche  largest  breed ,  few  men 
who  \v<fuld  not  have  been  able  to  deal  m  that 
same  \va>  by  that  sune  animal  when  just 
bom  Take  any  man,  and  piopose  it  to  him, 
or  to  any  one  else,  to  sav,  at  wh.it  age  of  the 
animal,  01  at  what  precise  weight  in  pounds 
and  ounces,  the  man's  powei  ot  lifting  him 
will  cease  — 3  Fecundity  at  a  birth,  or  total 
AccoidingVo  the  legend,  in  consequence  of 
the  impi  ecation  of  a  beggar  woman,  the  Coun- 
tess ot  Desmond  had  as  many  clnldi  en  as  thei  e 
aie  d.i} s  in  a  }ear  whethei  at  one  or  more 
birth^,  I  cannot  take  upon  me  to  iccollect 
A  delivery  of  live  at  a  biith  has  been  men- 
tioned, \ulh  all  the  circumstances,  within 
these  few  }ears,  in  the  English  journals 
Taking  this  number  for  certain,  will  six  be 
inci edible9  Thus  we  get  on,  one  by  one,  till 
we  come  to  the  Countess  of  Desmond's  mun- 
bei  only,  the  moie  there  are  of  them,  the 
smallci  they  must  be 

A  tieati^e  on  the  deuations  from  the  or- 
(hnaij  coiu^e  £»  natiue  ba^  been  spoken  ot  as 
a  neces^aij  part  ot  an  enc\clopedical  system, 
by  Bacon  In  the  synoptical  table  prefixed 
to  the  first  Fiench  Encyclopedia,  the  men- 
tion of  ife  has  been  levived  by  D'Alembeit. 
Ot  a  tieatisc  on  this  subject,  the  fundamen- 
tal part  would  consist  of  a  statement  of  the 
alleged  facts  In  regaid  to  such  facts  as  aie 
more  paiticulaily  apt  to  come  in  question  in 
a  court  of  judicature  —  such,  above  all,  on 
the  belief  or  disbelief  of  which  (as  in  some 
of  the  above  examples)  the  propeity  and  ho- 
nour ot  families  may  depend,  — might  it  not 
be  of  use  that  aiiangements  should  be  taken 
by  governments  foi  their«authentication  and 
Registration9  At  present,  the  credit  of  facts 
of  this  description  rests,  in  general,  on  no 
firmer  foundation,  than  that  of  a  paragraph 
in  this  or  that  periodical  publication.  And 
who  can  say  but  that  it  may  sometimes  hap- 
pen that  a  false  fact  of  this  descnption  shall 
have  been  inserted,  in  the  view  of  its  being, 
on  an  individual  occasion,  employed  in  evi- 
denqe  ?  In  the  chai  acter  of  the  ben  and  only 
evidence  which  the  nature  of  the  case  admits 
of,  the  paragiaph  may  or  ma*  *wt  ;e  listened 
to  by  the  judge.  But,  — tnouga  it  should 
not  be  admitted  in  a  direct  way,  —  in  an  in* 
direct  and  circuitous  way  it  may,  neverthe- 
less, operate  in  the  character  of  evidence. 
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The  judge  will,  at  any  late,  not  refuse  to 


hear  scientific  evidence;— but  the  opinion  of 
the  witness  is  drawn  (for  from  what  better 
source  can  it  be  Tlniwn  ^  from  this  or  that 
paiagifiphf  \vhich  he  has  read  in  a  newspaper, 
with  or  without  the  faculty  ot  recollecting 
the  soin ce  horn  \\hence  he  took  it 

III    Fact-  di-icontoimable  in  s/i*  rj/ . 

When,  on  a  survey  ot  the  catalogue  of  in- 
credible, 01  supposed  merediblt,  tact-,  we 
come  to  the  class  ot  those  which,  it  mcie- 
dible,  are  so  on  this  giound*,  and  \\hen,  ac- 
cordmirly,  on  tin-*  urouial,  \\c  M-t  about  the 
task  of  drawing  thejine  between  the  ciidihli1 
and  the  in<  i edible, —\\c  find  ouisehe^ori  an 
ocean  without  :i  compass,  and  that  ocean 
without  bounds.  Uy  \\liat  con-idciation  can 
any  bounds  be  ^et  to  the  modification*  of 

niattei  •* to  the  modification*  that  may  have 

IK  en  exemplified  in  this  phu  e,  in  that  place, 
01  in  any  plane?  Take  anv  one*>f  the  -pecie- 
of  men,  spoken  of  a-  i-\Minif,  by  Pliny  01 
Mande\  ille, — \\  ho  shall  *ay  but  tb.it,  in  some 
place  or  other,  at  SOIIH'  time  01  otliei,  that 
-peciesinay  have  t  \isted' — \\hobhall  say  that 
in  no  place  \\hatc\ei,  at  no  time  \\hnte\ei, 
the  existence  of  such  -pecie-  \\ould  be  othei 
than  absolutely  incredible' 

By  unatomisl*,  some  ot  them,  if  examined, 
might  pel  haps  be  found  to  m\olve  physiolo- 
gical incompatibilities  ,   hut   Mich  incompati- 
bilities \\ill  not  be  unapt  to  be  tot)  luv 
binned.    Angels  aie  painted  b\  addinir 
Willis  —  de\iUb\  adding  bat's  \\m*> — to  an 
ordinal ily -shaped  human  Ixflly.   Jud^iygfiom 
birds,  an  anatomist  nny  pronouruv  the  use  of 
*iich  an  appendage  incompatible  with  such  a 
shape.      Yes     suppo^in^  no  irrcatei  quantity 
of  nmsrulai  force  capable  of  bcuiff  e\ei  ted  fcy 
a  (jivcn  quantity  ot  matter  than  what  i*  ox- 
eited  by  men  or  birds     but  \\1  at  \\ill   he  ^ay 
of  fleas*  •* 

At  thi^  moment  1  have  beioic  me  ti  copy 
ot  the  book  known  to  anliqirirics  by  the 
name  of  the  '*  Nmember^  Chronicle  "  This 
woik  contains,  m  a  folio  volume  in  the  Latin 
language,  the  histoiy  and  geography  ut  the 
known  world,  piinted  in  that  city  in  the  yeais 
14!>2  and  14!W,  exhibited  at  the  same  time 
to  the  coiporeal  as  well  ?is  to  the  mental 
eye,  by  a  multitudinous  seiies  ot  giaphical 
representations,  taken  tiom  wooden  plates. 
Amongst  these  aie  cuts  ot  twenty-one  de- 
vious species  of  men,  or  as  we  should  say, 
monstrosities,  from  Pliny  and  other  authors  * 
Home  ot  them  appear  to  involve  incompa- 
tibilities of  the  anatomical  kind,  as  above. 
Others  have  actually  been  exemplified -fr-some 
nearly,  &vme  ever  strictly;  the  cy clops  eye; 
the  horn«,  the  redundant  arms  and  hands.  In 
these  innarces,  however,  the  exemplification 
has  not  been  kno<vn  to  extend  beyond  the 
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individual.     But  species,  are  they  anything 


but  individuals  multiplied?  In  the  case  ot 
the  porcupine  man,  the  deviation  would  na- 
tuially  at  fii&t  be  thought  confined  to  the  in- 
dividual, but  it  was  tound  to  extend  to  the 
race 

Gulliver,  upon  his  return  from  Lilhput, 
consigned,  as  he  tells*  us,  to  Greenwich  Paik 
some  ot  the  neat  bulls  and  cows  of  that  coun- 
try Till  he  read  on  to  the  account  of  this 
M>uice  of  peimanent  reiil  evidence,  which  con- 
verted Jus  doubts  into  belief,  I  forget  what 
bishop,  mentioned  by  Swift  and  others,  was 
induced  to  leirard  tlie  whole  history  as  a  fable 
At  the  LcuMMii  Museum,  full-grown  neat 
cattle,  much  about  that  size,  weie  to  be  seen 
in  isrla-s  ca-es? 

Among  the  Nui embers- Chronicle  men,  are 
to  be  setn  the  ciane-,  with  their  classical 
enemies  the  pignut1-,  tin1  prototypes  ot  the 
Lilliputian**  Is  not  the  incredibility  of  the 
Lilliputians  keened,  more  or  less,,  by  the 
Lcviiian  buffaloes?  1  he  nlatne  inci edibi- 
lity, I  think,  beyond  dispute.  The  relative 
incredibility  ,  that  is,  om  propensity  to  re- 
i.<fiid  tin  existence  of  such  u  iace  in  that 
liirht.  Hut  the  absolute  incredibility,  the 
impossibility,  —  how  can  that  be  affected  by 
the  analogy  in  question,  01  any  other '  —  the 
absolute  incredibility,  suppo-inu;  any  deter- 
minate idea  to  be  capable  of  being  found,  to 
y  !i^-  |  annex  to  the  expie^sion,  a  discovery  which, 
to  my  \ie\v,  docs  not,  1  musst  confess,  pre* 
sent  itself  as  e<isy  to  make 

The  tact  beint(  Klven^ — the  incredibility 
<!f  it  — the  relative  incredibility,  is  lessened 
by  iemotene-s  in  lespect  ot  place.  The  pro- 
pen^ity  to  disbelieve  is  certainly.  By  what 
cau-e  '  The  imagination  would  probably  be 
tound  to  beai  a  conquerable  part  in  the  pro- 
duction ot  the  effect ;  but  neither  is  reason 
without  her  share.  The  moie  i emote  the 
MHintry,  the  less  explored.  Had  races  of 
Cyclop^,  ot  homed  men,  of  many -handed 
men,  ot  pigmies,  existed  in  England,  could. 
they  ha\e  thus  lontj  remained  undiscovered? 
So  tar  as  this  consideration  operates,  the  re- 
lative inci  edibility  of  the>e  and  other  devious 
vaiietics  ot  the  human  species  would  evi- 
dently be  much  les-s  m  the  interior  of  New 
Holland,  than  in  Old  England. 

Antecedently  to  the  importation  of  tbe  kan- 
garoo, and  the  two  species  of  ornithorynrhi, 
suppose  a  paragraph  in  a  newspaper,  speaking 
of  an  animal  of  any  one  of  those  descriptions 
as  tound  in  a  \vood  in  England: — the  first 
propensity  would  have  been,  to  regard  the 
statement  as  fabulous  or  incorrect,  the  next, 
to  take  for  granted  that  the  animal  had  been 
imported  from  some  distant  country,  and  had 
by  accident  got  loose. 

Fiom  remoteness  in  point  of  place,  Analogy 
conducts  us  naturally  to  remoteness  in"  point 
of  time.  On  this  ground,  imagination  and 
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reason  act  in  apposite  directions,  the  imagi- 
nation, to  diminish  the  incredibility  (meaning 
always  the  relative)  — reason,  to  increase  it 
In  time  as  in  place,  as  the  scene  grows 
more  and  more  remote,  to  the  mind's  eye  it 
is  more  and  more  obscure.  Ghosts,  devils, 
vampires,  hobgoblins  of  all  sorts,  may  exist  in 
d&rkness;  in  the  light,  we  see  cleat  ly  there 
are  no  such  things 

Reason  does  not  in  this  case  diminish  the 
incredibility,  as  in  the  former  When  the 
flffct  impulse  given  by  the  imagination  is  re- 
sisted, it  seems  difficult  to  say  why,  in  the 
case  of  an  alleged  fart  devious  in  specie,  the 
incredibility  of  it  should  be  lessened  by  this 
cause  As  far  back  as  history,  supported  by 
sources  of  permanent  real  evidence  (skele- 
tons, statues,  sculptured  portraits,  drawings, 
pictures,  or  human  woiks,)  goes,  can  any 
material  difference  be  found  between  our 
predecessors  and  ourselves  g 

On  the  othei  hand,  so  iai  as  the  incredi- 
bility of  any  devious  fact  depends  upon  the 
causes  of  untrust worthiness,  the  muea^e 
which  it  receives  from  remoteness  in  point 
of  tune  is  abundantly  notoiious  In  the 
track  of  experience  and  civilization,  the  fm- 
ther  back  we  go,  the  gi  I'dter  the  proportion 
of  incorrectness  as  well  as  mendacity,  the 
greater  the  ratio  of  fable  to  history,  till  at 
last  it  is  all  pure  fable  In  distant  times,  his- 
tories melt  at  last  into  fables,  as,  in  distant 
plains,  hills  do  into  clouds  It  is  with  the 
infancy  of  the  species*,  as  with  the  infancy  of 
the  individual  di earns  miv  themselves  with 
realities. 

In  effect,  i  emote  time?  are  vn  tually  present 
to  us  in  remote  places  The  (Werent  gene- 
rations of  mankind,  at  their  diffeient  stages 
of  civilization,  are  at  fcnce  present  to  our 
eyes.  We  may  view  our  ancestois  in  our  an- 
tipodes. In  Japan,  sorcereis  ate  still  seen 
riding  in  the  clouds  In  Negtoldiid,  witch- 
craft is  even  now  the  most  common  of  aU 
crimes.  Half  a  century  is  scat  re  past  since 
Hungary  has  been  cleared  of  vampires 

Yet,  even  in  time  as  in  place,  experience 
forbids  our  regarding  the  present  as  cast  in 
exactly  the  same  mould  with  the  remote  it 
New  Holland  has  presented  us  with  its  kan- 
garoos and  ornithoryncln,  Cuvier  and  others 
have  presented  us  with  then  parallels  in  th' 
extinct  inhabitants  of  an  antediluviar  world, 
*  In  this  line  of  investigation,  as  in  oraei*, 
errors  concerning  past  times  might,  in  a  prac- 
tical1 work  like  the  present,  pass  unnoticed, 
|f  tbe  application  of  them  confined  itself  to 
jtoftft  times.  The  misfortune  is,  that,  when 
Jfa&v,  mischievous  as  well  as  fabulous,  have, 
under  fiivoor  of  the  clouds  of  the  mommy, 
been  pUntfed  in  past  times,  they  are  apt  to 
be  transplanted  into  present,  there  to  take 
root,  and  yield  a  poisonous  increase.  If  Black- 
itone  reftaer*  part  of  his  credence  (for  it  is 


but  a  part)  to  modern  witches,  it  is  because 
they  are  not  old  enough*  A  few  years  moie 
over  their  head,  and  then  his  faith  in  them 
becomes  entire,  A  little  while,  and  the  ima- 
gination of  some  successor  or  pupil  of  the 
departed  sage  may  beget  upon  the  ghost  of 
the  witch  of  Endor  a  succession  of  modern 
witches,  and  then  comes  the  reign  of  teiror 
ag'un,  if  not  of  blood  for  the  conspicuous 
sufferings  that  have  been  produced  by  witch- 
craft at  the  foot  of  the  fatal  tree,  or  in  the 
watei,  01  in  the  fire,  aie  as>  nothing  in  com- 
parison wijh  the  hortoib  which  it  has  planted 
in  the  pillow,  and  in  the  ph<ur  which,  but  for 
them,  would  have  been  an  ea^jr  one  How 
much  better  dnected  has  been  the  zeal  of 
those  enlightened  divines,  who,  to  conquer 
peace  for  flesh  and  blood  Qicflec  tins:  that  the 
ar<  ident  ot  being  bound  up  with  history  does 
not  tjive  tiuth  to  fable*,)  ha\e  made  war  upon 
the  boicciebstuid  devoted  to  annihilation  that 
queen  of  teiiois  Has  not  Fannei,  in  the  same 
generous  view,  con  verted  demoniacs  into  mad- 
men •>  and  did  not  Piie*tle},  to  the  same  end, 
and  in  a  ^ense  peculiai  to  himself,  vviestle 
with  the  pi  inre  of  darknes*  g 

Ncttuie  make-*  her  mock  of  those  systems 
of  tatties,  which  human  industry  presents  as 
Itadiug-^trin^s  to  human  weakness  In  so 
fcii  as  dilfeience  in  ^picie  is  constituted  by 
diileieme  in  piopoition,  which  is  as  much  as 
to  buy  difference  in  dctjree,  this  latter  division 
of  devious  facts  must  be  contested  to  coincide 
with  the  former  The  existence  ot  p  gimes 
and  Liljjputians  ifbini;  inaudible,  i&  it  bo  m 
the  tharatter  of  a  ta<  t  devious  in  specte,  or 
devious  onlv  in  drgiee  ;  D  waits  are  devious 
in  dtgree  onl),  and  without  difficult}  W  h}  J 
D&ause,  the  rate  being  the  same,  the  diffei- 
rence  is,  in  the  botanic  al  s?erise,  only  a  variety. 
But  dwarfs,  it  is>  believed,  may  be  found,  not 
above  four  times  the  height  of  Lilliputians 
and  much  UN*  feupenoi  in  height  to  pigmies 
than  inferior  to  01  dinar}  men 

At  the  worst,  ijnpeiiect  older  is  better 
than  total  chaos  Amidst  so  thick  a  dark- 
ness, the  faintest  bgbt  is  not  altogether  with- 
out its  use 

[Tut thtr  nmarks  by  the  Editor 

After  an  attentive  consideration  of  the  cha- 
racters by  which  Mr  Bentham  endeavouis  to 
distinguish  his  three  classes  from  one  another, 
the  leader  will  probably  join  with  me  in  re- 
ducing these  three  classes  to  two;  —  viz.  L 
Facts  repugnant  to  the  course  of  nature  so  for 
as  known  to  us ,  and  2  Facts  merely  deviating 
from  itr  or  (to  express  the  samejneaning  in 
more  precise  language)  1  Facts  contrary  to 
experience ,  2  Facts  not  conformable  to  ex* 
penence. 

The  discovery  of  a  new  species  of  animal, 
presents  a  specimen  of  a  fact  not  conformable 
to  experience.  The  discovery  'weie  such  * 
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thing  possible)  of  an  animal  belonging  to  any 
of  the  already  known  species,  but  unsuscep- 
tible of  death  or  decay,  would  be  a  fact  con- 
trary to  experience. 

This  distinction  was  pointed  out  by  Hume , * 
but,  having:  pointed  it  out,  he  knew  not  how 
to  apply  it  •  and  the  misapplication  which  it 
beemetf  to  me  that  hu  had  made  ot  it,  led  me 
at  tint  sight  to  imagine  that  theie  was  no 
foundation  tor  the  distinction  itselt.  Having, 
however,  by  further  reflection,  satisfied  mx- 
eelf  of  it*  reahtv,  I  uili  attempt,  if 


universally  followed  by  another  phenomenon 
(the  fall  of  the  stone,)  is  found,  in  the  case 
in  question,  nut  to  be  &o  followed.  Here, 
then,  is  a  fact  contrary  to  experience. 

The  error,  then  (as  it  appears  to  me,)  of 
Hume,  did  not  consist  in  making  the  distinc- 
tion between  tacts  contrary,  and  facts  not 
conformable,  to  experience;  it  consisted  in 
iniiuriiuni:,  that,  although  e\ents  not  conform- 
able to  experience  maj  propeily  be  believed, 
events  eontiaiy  to  expeiienre  cannot.  That 
an  event  is  not  tit  to  be  credited  which  sup- 


make1  my  conception *ot  it  intelligible  to  j  [>OM'>  the  non-umver-alitv  ot  a  sequence  pre- 

?  reader  "  •    j  viou^lx  considered  to  he  universal,  is  so  far 

All  that  our  si  iist»^  tell  u-»  ot  the  universe,  j  fiom  being  true,  th.it  the  most  important  of 
consists  ot  certain  j>ht  run/it  nt/,  with  thnr  s/-.  j  all  di»ri>veiu»s  in  phxsirs  have  been  those 
i/m-wris.  The'-e  M-queiiee*-,  that  is  to  si\,  the  !  whiiehv  what  were  betoie  iniiigined  to  be 
ditTereiit  ordeisin  xvhi<  h  diHVient  phenomena  !  mnxei-al  law^  of  natuie,  have  been  proved 
Micreed  one  another,  have  been  di^eoveied  to  |  to  In*  suhji><  i  to  exception  Take  Mr  Ben- 
he  invaiiable  It  thcx  were  not  -o  —  it,  ior  '  tharn's  oxxn  lM  (  pp  M, K3  )  ot  the  exceptions 
example,  that  food,  the  rer.-ption  of  whicl  j  to  the  law  ot  iriaxitution  suppose  all  these 
into  the  stomach  x\,i-  xe-tenlax  iollo  \M!  b\  |  unknown,  the  laxx  nnurht  have  been  supposed 
health,  cheeihilne— ,  and  ^tiriuth,  wen1,  it 
t  iken  to-day,  succeeded  bv  vvi  akne^,  <Ii-»  a-e, 
find  deatj]^— the  human  i.iee,  it  js  exidcnt, 
would  have  long  airo  become  extmet  These 
M'fjiience^,  then,  which  aic  ob-eixed  to  reeiu 
c  nnstantlv,  compose  xvh.it  H  tnmed  the  P///I  / 
{•fnuturf"  and  anv  one  Mich  ^eqiiener  I**,  bx 
i  at  her  an  inappiopnate  mi  t.iphoi ,  *4x  led  a  liitr 
ot  HAtuie. 

When  a  new  diseoxerv  i^  m.ide  in  the  na- 
tural woild,  it  max  lie  eitht  i  bx  the  di-iup. 
tion  ot  an  old  ^eijuenee,  or  bx  tin1  di^eoveiv 
of  a  new  one.  it  mav  be  di*rc»veied,  Ui.it  the 
phenomenon  A,  whn-h  was  imagined  to  be  in 
all  cases  tollowed  bv  the  phenonu'iion  H,  i-, 
in  (vrtam  rases,  not  tollowed  bx  it ,  01  it  mav 
be  discovered  that  the  phenomenon  (1  is  tol- 
loxved  bv  a  phenomenon  I>,  vvhirh,  till  noxv, 
wji*  not  known  to  tolloxv  it. 

In  the  toimer  ea*e,  thi1  nexvlx-(li-(  oven-d 
fact  is  (i>ntnn?/  to  expeiience,  in  the  hitter 
case,  it  i-  merelj  nnt  «>nlounahlt  to  it  In 
the  tir-t  ra-e,  it  i1*  /t]>u</n<t/it  to  vvh.it  had 
been  imagined  to  be  the  oidei  ot  natme,  in 
the  «econd  ca«e,  it  merely  dtnatc*  fiom  it 

The  tirst  time  that  the  '-ensitixe  plant  was 
disco veied,  its  rh.u.icteiistir  proper  tx  vxas  «i 
fact  n<»f  lovfurHHihlt1  to  experience  A  nexx 
sequence  was  di«rovcied  ;  but  no  sequence 
\va^  bioken  asunder  the  plant  had  not  bet  n 
known  to  possess  this  propert},  but  neither 
had  it  been  known  not  to  possess  it,  not  hav- 
ing been  known  at  all. 

But  if  a  stone  promoted  into  the  air  were, 
without  any  peieeptible  cau^e,  to  remain  sus- 
pended, instead  ot  falling  to  the  grouncK — here 
would  be  not  merely  a  new  sequence,  but  the 
disruption  of  an  old  one  .  a  phenomenon  ( pro-, 
jection  of  a  stone  into  the  air)  which,  from 
past  experience,  had  been  supposed  to  be 

*  See  his  Kssay  on  Mnailes. 


^il,  and  the  exception-*,  when  disro- 
vcicd,  would  have  been  so  many  violations 
ot  Jt  but  do  not  these  exceptions,  with  the 
exc<  priori-*  airam  to  them,  and  so  on,  coin- 
po-e  bv  lai  the  mo-t  valuable  pirt  of  phvs'ical 
sen  nre  -*] 

£  *!  The  iinitrultilithtft  <\f  a  fact,  relatively  to 
u  ]*nrtn  ultn  unltiidudl,  dt'pend^  uptm  the 
d«jr<  *  o/  hi**  ut'.juaintunct,  u  ith  the  course 
<>/  nntiuc 

The  improbability  of  any  alleged  fact  oon- 
si-ts  in  its  deviation  horn  the  established, 
and  (a*.  ^u[)|iosed  )  unvaned  and  invaiiable, 
coui-e  (»t  natuie 

Ot  what  natuie  v  —  Of  irrational  nature, 
or  I4i1ional,  —  ot  the  natuie  ot  thmps,  or  of 
men,  —  arcoidini?  to  flu*  nature  of  the  alleged 
fart  deposed  U>  according  as  it  is  a  meie 
phvsieal  event,  or  a  human  act,  the  result  of 
the  opeiation  of  a  human  mind.  According 
as  the  t<irt  belontr^  to  the  one  or  the  other 
cla— ,  tlu  description  of  the1  improbability  will 
admit  ot  roiiespondent  differences 

Doc-  the  tact  exhibit  any  such  deviation? 
If  \es,  in  vvh.it  decree0  considerable  enough, 
01  not,  to  pieponderare  over  the  force  of  such 
testimonv  as  the  rase  presents .'  What,  in 
respect  ot  the  supposed  tact  in  question,  is 
the  unvaried  and  invaiiahle  course  of  nature  ? 
Immediatelv  or  ultimately,  it  i^  troncfthe  opi- 
nion ot  the  judtfe,  determined  by  the  know- 
ledge of  the  judge,  that  the  answer  to  these 
questions,  and  the  decision  grounded  on  it, 
must  come.  • 

It  must  alwavs  be  borne  in  mind  that  pro- 
bability and  improbability  are  not,  in  strict- 
qualities  of  nature  ;  they  are  — I:A:— 


attributed  to  supposed  natural  facts  in  the 
\vay  ot  fiction,  tor  the  convenience  of  dis- 
course—attributed to  the  facts  themselves, 
in  consideration  of  thue  persuasion  eutertaioeii 
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concerning  them  in  the  mind  of  him  by  whom 
they  are  spoken  of  in  this  point  of  view  The 
alleged  fiujtf — is  it,  in  his  view  of  the  matter, 
completely  unconformable  to  the  ordinal  y 
course  of  nature?  he  sets  it  down  as  impro- 
bable jn  the  highest  degree  or,  in  other 
Words,  as  impossible  Is  ifc  in  a  less  decree 
unconformable  9  he  sets  it  down  as  umply  im- 
probable, and  not  altogether  impossible  nnd 
SO  downwards,  till  thennprobdbilitv  presents 
Itself  as  productive  of  no  other  dc^ru-  of 
negative  persuasion  than  what  is  capable  ot 
being  subdued  and  made  to  give  way  to  posi- 
tive affirmation,  h>  the  force  of  such  dfliruia- 
tive  evidence  a«*  the  case  affords 

The  improbability  being  thus  lecogn^ed 
to  be  purely  relative  —  relativ  e  on  ea<  h  o<  <  a- 
sion  to  the  idiosyncrasy  of  the  individual  b\ 
whom  the  fact  in  question  is  set  cloun  as  im- 
probable,—  it  iseasv  to  see,  that  in  flu*  point 
of  view,  the  probability  01  improbability  ot 
the  fact  will  depend  upon  the  degiee  of  re- 
lative knowledge  possessed  b\  the  individual 
judge ,  and  thence  upon  the  (hgiee  attain- 
able, and  generally  attained,  in  the  ago,  and 
country,  and  rank,  in  aspect  of  mental  cul- 
tivation, in  which  he  is  placed  A  fiu  t  \\luch, 
in  Paphlagoma  or  Palestine,  might,  in  the 
Augustan  age,  not  have  been  too  improbable 
to  be  established  by  testimony,  in  the  esti- 
mation of  the  most  knowing  mind*  of  those 
legpective  countries,  might  have  presented  it- 
Selt  as  impossible  to  the  same  class  of  minds 
at  Rome  or  Athens  at  that  same  tune  A 
fact  which  in  that  same  a#e  might  not  have 
been  incapable  ot  establishing  itself  in  the 
character  of  a  probable  one  at  Home  01  Athens, 
oven  m  that  highest  class  of  minds  might  at 
this  time  be  rej<  cted  as  impiobahle  b>  minds 
of  the  same  class  in  ParL  or  London  A*fai  t 
which  would  be  established  bj  a  unen  force 
of  testimony  without  a  dissentient  \oice  in 
the  minds  of  the  highest  class  at  '1  omhuc  too, 
and  without  many  dissentient  voices  in  minds 
of  the  same  class  in  Constantinople,  might 
find  nothing  but  mneduhtv  in  minds  of  equal 
relative  superiority  in  London  or  Paris  Ev  en 
in  our  own  times,  and  within  the  healing  of 
Bow  bells,  Stockwell  or  Cock-lane  mi^ht, 
on  tbe  strength  ot  hearsa)  evidence,  afford 
a  temporary  credence  to  a  hi(t  to  \\huh  no 
force  of  immediate  testimony  would  be  able 
to  afford  so  much  us  a  momentary  credence 
in  St.  Stephen's  cbapel 

By  the  relative  ci  edibility  or  incredibility  of 
a  fact,  1  understand  the  chance  it  has  of  being 
Veltoved  or  disbelieved  by  a  given  person 

The  relative  incredibility,  as  regards  a  par- 
ticttlar  person,  of  an  anti-physical  fact— a 
faefc  amounting  to  a  violation  ot  a  law  of  na- 
tare*-*- will  be  in  proportion  to  his  acquaint- 
ance with  tfe  laws  of  nature  Suppose  a 
person  altogether  unacquainted  with  the  laws 
of  nature,  yet  not  altogether  unaccustomed 


to  bold  converse  with  mankind  he  would, 
upon  the  credit  of  a  bare  assertion,  uttered 
by  any  person  of  his  acquaintance,  give  credit 
to  one  fact  as  readily  as  to  another  ,  to  the 
most  flagrantly  anti*ph}sical  fact,  as  well  as 
to  the  most  common  fact  ,  to  a  fact  tbe  most 
devious  and  extraordinary  in  degree  or  spe- 
cies, as  well  as  to  the  most  ordinary  fact,  to 
the  existence  of  a  ^host  01  a  devil,  as  well  as 
to  that  of  a  man  ,  to  the  existence  of  a  man 
sixty  feet,  01  no  more  than  s-ix  inches,  high, 
as  viell  a^»  to  that  ot  a  man  of  six  ft  ft  ,  to  the 
existence  of  a  nation  of  culops,  \\ith  but  one 
<g  e  carh,  and  th  it  in  the*  middle  ot  the  fore- 
head, us  uell  as  to  the  existence  of  a  nation 
\\ith  two  eves  m  their  oidmarv  place 

In  tin*  respect,  all  nations  as  \\ell  as  all 
imn  are  thildien  for  a  time  Amon^  savages, 
not  to  spuik  ot  harhaiians,  the  mental  state 
cannot  be  u^ankd  hut  as  a  state  to  which  this 
supposition  is*.in  a  tfieat  device  applicable 


\\liat  is  tbeie  that  would  not  be  believed 
in  a  nation  m  \\huh  it  \vas  peneially  under- 
btood  —  *o  Kcrtoiull}  as  to  he  a  position  acted 
ii[)on  hj  lau,  that  {ruilt  01  innocence,  menda- 
cifvoi  veracit\,  \\as  to  be  determined  by  a 
man's  walking  blindfold  hint  or  unhurt  in  a 
ma/c  of  icd-hot  ploughshares? 

Of  a  ffivcn  apparent!)  anti-ph)sieal  fact, 
the  relative  incredibility  will  be  apt  to  m- 
ciease,  not  onlv  with  a  man's  acquaintance 
with  the  la\\s  ot  natinc,  but  with  his  ac- 
quamtiiiue  xvith  the  history  —  the  correspond- 
ent pait  of  the  histor),  ot  the  human  mind  f 
with  the  obbii\ation^  he  has  had  oocasiori  to 
make  of  the  extreme  frequency  of  mcor- 
icUness  and  men<lacit>  among  mankind,  or 
lather  of  the  cxtieme  ranty  of  the  oppobite 
phenomena  j  of  the  extreme  frequencj  of 
the  instances  in  ninth  either  the  one  01  the 
other  has  been  reduced  to  <ertainty9  borne- 
times  b\  irreconcilable  contradict  lonb,  as  be- 
tween <li\ers  leports  of  the  feamc  transaction 
—  somotimcb  bj  self-contradiction  on  the  part 
of  each 

In  the  case  of  an  apparently  anti-ph}sical 
feet  repoitul  bv  a  n  liter  or  a  number  ot  \\ri- 
tors  in  a  distant  peiiod,  —  to  render  it  more 
credible  that  he  should  either  have  been  a 
deceiver  01  deceived,  than  that  the  fact  nas 
true,  it  is  not  necessary  that  it  should  appear 
that  he  was  acted  upon  by  this  or  that  parti- 
cular cause  of  delusion,  or  that  be  had  this 
or  that  point  to  gam,  this  or  that  specific  ad- 
vantage to  reap,  from  the  lie  All  men  are, 
occasionally,  exposed  to  seduction  in  this 
nay,  to  the  temptation  of  swerving  from  the 
truth,  b>  all  sorts  of  motives.  True  it  isf 
that  in  this  case  there  are  two  suppositions 
to  make,  for  one  that  there  is  in  the  other. 
But,  take  each  of  these  suppositions,  —  what 
can  be  more  probable  7 

Go  back  to  distant  ages,  we  shall  find  men 
of  the  very  first  reputation  for  sagacity,  for 
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insight  into  the  human  heart,  very  imper- 
fectly apprized  (to  appearance  at  lea*t)  of 
the  causes  of  untrustworthiness  to  which  ex- 
tra-judicial testimony  is  exposed  Speaking 
of  the  two  miraculous  ciues  ascribed  to  the 
Empeior  Vvspasi.ni,  "  Utrmnque"  (says  Ta- 
citus) *'  qm  interfuere,  mine  quoquc  memo- 
rant,  pOStqUUIIl  liulluill  HlondaClO  prctllim." 

44  By  persons  \\ho  \\ore  piny  to  the  two 
transactions  both  aie  still  related,  now  that" 
(understand,  bv  the  extinction  ot  that  empe- 
ror's familv )  "  mendacitj  has  no  longei  anv 
reward  to  hnpe  for  "  -»No  levvaul  to  hope 
furl  As  if  punishment  WAS  not  *J -till  m<ve, 
ii resistible  pi  nieipleol  Deduction  than  re w aid  ? 
as  it  foifeituie  of  reputation,  ot  imputation 
for  veracitv,  were  no  punishment ! 

13)  Tacitus,  both  these  muaeles  wore  be- 
lieved The  reinaik  could  have  hud  no  otlui 
object  than  to  cnmmuniiMte  thnt  persuasion 
to  his  rcadcis  Units-,  hi-»  mention  \\a-»  to 
deceive,  he  \\Jis  him^elt  deceived 

In  Entrlcind,  innaelesot  the  same  kind,  but 
prodigiously  Create1!  in  numbei,  and  bevond 
compaiison  better  attiMrd,  weie  believed  — 
Within  tht'M?  bundled  \ears  \ei>  irerieiallv 
believed,  and  now,  peihaps  lanno  1SJ(>)  not 
by  a  single  human  beinu —  not  even  bv  anv 
ot  the  multitude^  that  -till  believe  in  witehr- 
and  iippaiitioni  It  vv.i^  amont:  tlie  atti  ihutt  > 
of  the  Mu. ut  dvn.istv,  to  cmc  then  sublets 
ot  the  spivirs  ot  seintul.i  milled  the  kimr's 
evil  A  piece  ot  coined  irold  bemif  touched 
by  the  inonaidi  toi  the  pmpo  e,  the  patunt 
wuie  it  theiealtei  bv  a^Ui^u:  upon  his  neck, 
tor  vvhi<h  puipo^e  a  hole  vvds  pieHvd  in  if 
IJ)  familj  inlieiit.iiK  e,  I  have  time  ol  llu  ^e 
pieces  -till  bv  me  It  A,I-  iiot  1)\  the  VIM«»H 
of  a  frod  —  the  u'od  Sudpl*>  tli.it  M>  m.iiiv 
beneficent  monan  hs  weie  deteimmed  to  e\- 
01  else,  loi  the  beiieiit  ot  then  subject-.,  this 
powii  ,  it  vv.is  bv  the  e\peiMii<eol 
l-mlei  James  I  the  practuc  beir.in,  01 
at  least  e\i-tid,  with  the  17ih  centinv  ,  un- 
der Anne,  it  eontimud  loi  the  ln-t  tout  teen 
\ears  ot  tluk  iSth  —  omittimr  the  repiobzite 
Charles  and  the  usiiipniLr  William,  all  ot 
them  mowuchs  ot  ixemplaiv  iaith  and  juttv 
Would  soveiei^ns  such  as  the*e  have  lent  a 
hand  to  an  iinpn*turc  .-* 

Thus  it  is,  that,  in  num>  instances,  impio- 
babihty  is  relative  the  same  f  ict  is  at  once 

*  In  the  edition  ot  Hosu ell's  Johnson  pub- 
lished in  1835  (I  3B,)  in  illustration  ot  the  cir- 
cumstance of  Johnson  having  been  touched  by 
Queen  Anne*  the  following  proclamation  is 
copied  from  the  JLondon  Gazette,  No.  2180:  — 
"  Whitehall,  Oct.  8,  lfit:6.—IlisMaje**jn<  gra- 
ciouhly  pleased  to  appoint  to  heal,  weekly,  for  the 
evil,  upon  Fridays;  and  hath  commanded  his 
physicians  and  chirugeons  to  attend  at  the  office 
appointed  for  that  purpohe,  in  the  Meuse,  upon 
Thursdays,  in  the  afternoon,  to  give  out  tickets." 
Dunng  the  rebellion  of  17-*S,  t'harle*  Edward 
restored  the  practice  in  Scotland.  —  Ed. 


probable  and  improbable  — probable  to  some 
persons  improbable  to  others,  and  this  with- 
out any  necessary  imputation,  on  either  side, 
on  the  judgment  of  tho^e  by  whom  such  op- 
posite decisions  aie  pronounced. 

Ignorance,  though  perhaps  more  exposed 
to  en  oneous  judgments  on  the  bide  of  belief, 
is  h\  no  means  unexpobed  to  erroneous  judg- 
ments cm  the  side  of  disbelief,!  inasmuch  as 
the  analnpit-b  by  which  extiaoidmary  inn- 
dents  uie  bi(jui(ht  \\ithin  the  sphere  of  pro- 
luibilityy  are,  in  proportion  to  the  degree  ol 
then  ufiuuanrc,  al)l  to  be  without  the  com- 
[)d-^  ot  their  knuuled^e. 

The  leb**  e\tei)M\e  a  man's  acquaintance  in 
\\ith  tluM»rdinar\  coui^t1  otnatuie,  the^rroatei 
is  the  number  oi  tho^e  tacts,  \\hich  by  him 
die  not  si  en  and  undiT^tood  to  he  \wtlnn  the 
ordinary  COUIM-  ot  lutme — facts  which,  in 
hii  \ie\\  <*t  the  m.ittci,  belong  to  the  predi- 
canient  of  extiaoidinai j  things  The  great- 
er, theietoie,  is  the  nunibt  i  of  those  things 
\\hich,  bein^r  to  linn  extiaoidinai y  things,  are 
b\  otbeis  repoitcd,  and  by  him  (as  occasion 
pirsints  them  to  Ins  ob^ei  \ation;  found  and 
pioved,  to  l»e  tine 

Sii|)[iosid  tarts,  \\hich,  besides  being  to 
him  (  \ti.Loi diiiiLi  \ ,  au  it  .ilk  out  ot  the  rouise 
ot  n. itm  c,  and  n^t  onh  ^<>,  l>ut  <ir(uall\  urjtrue, 
aie  b\  him  neitliei  sn»n  1101  ^u^pi-cteil  to  be 
unt iui'  \Mi\  mil  '  UJM.IUM,  bv  their  being 
e\ti.ifiidin«Li  \  to  him,  little  cuiiM1  is  pi  evented 
tor  sii-pertuiir  them  to  be  untrue  for  many 
l,u  N  \\Inrli  to  linn  aie  i  \( i <iunljiuu y,  are  by 
tin  u<  IK  i<il  consent  nt  tlio-c  with  \\honi  he  18 
^'(•(jii.iintrd  held  to  he,  and  upon  ttial  tound 
to  be,  tine  ISm,  bv  their  beinjf  really  out 
nt  the  oidinaix  eoui-e  ot  natuie,  are  they 
[indented  to  him  as  beiiitf  in  <i  propoition- 
ablt^detrii'e,  it  in  an\  vlejjiee,  impiolwble  for 
\\nli  the  cxliiiordinaiv  coin sc  nt  nature,  as 
(list met  fiom  the  uidinai y,  he  IM*>  little  or  no 
aequ.Lint.inee 

iMippo-**  a  Tuik,  of  the  ordinary  class  of 
Tuika  in  point  ot  education,  to  have  been 
told  of  the  elevation  ot  a  nuinbci  ot  persona 
in  the  an,  and  ot  the  aeiml  \<na#e  performed 
bv  them,  and  thi-»  b)  a  bale  statement  of  the 
t.ii  t  s(»  t/ii  a>  above  dt^ciibcd,  and  \uthout 
HUV  nidic.iiion  K'venot  the  cautse  b>  which  the 
eb'vation  \\a*»  produced  Probably  enough, 
neither  disbelii't,  nor  so  much  a8  an)  con- 
bidi  rable  smpri^e,  \\ould  in  his  mind  have 
been  the  result  To  his  deposition  to  give 
credence  to  thin,  or  any  other  tact  of  the 
extraordmaiy  class,  no  great  addition  could 
probably  remain  to  be  made  by  occular  de- 
moiibtnition.  Whatever  fact  of  this  deftcnp- 
tion  could  be  related  to  him,  would  be 
rendered  sufficiently  credible  by  a  word, 
whatever  it  be,  of  which  in  English  the  words 
magic  or  sorcery  serve  foi  repftscntativea. 

f  e.  g.  The  case  ot  Bruce,  the  A  byssiman  tra- 
vdlcr.—  Ed. 


-   RATIONALE  OP  JUDICIAL  EVIDENCE 


V. 


By  tibtt  Turks,  Christiana  are  considered  either 
as  being  in  general  magicians,  workers  of 
wonders,  «wr,  at  least,  as  abounding  in  magi- 
cian* i  and  by  magic,  one  thing  may  be  done 
*9  well  as  another.  The  contents  of  the  rim- 
ebhie  by  which  this  wonder  was  achieved, 
Wefe  in  fact  composed  of  rarefied  an  — had 
tfcU  account  of  it  been  given  to  him,  \.ould 
be  have  credited  it?  Not  nnhkch  ,  and  so 
WOttld  he,  as  likely,  had  thrv  been  represented 
to  him  as  composed  of  lead  To  a  people 
to  whom  the  face  ot  nature  is  not  visible 
through  any  other  medium  than  that  ot  the 
Koran,  one  fa<t  n  not  moie  un<  onfornuible 
to  the  course  ot  imtme  than  another 

When  an  air-balloon,  on  the  hydrogen  gas 
principle,  performed  for  the  first  tune,  at  si 
Petersburg,  an  aerial  voyage, —  <ert.un  Ja- 
panese, who  having  been  shipwrecked  some- 
where in  Kamschatka,  had  trorn  tin  me  been 
conveyed  to  Petersburg,  were  of  the  number 
of  the  spectators  All  the  rest  were  wi  tipped 
up  in  amazement  the  Japanese  ulont  re- 
mained unaffected  A  Russian  noticing  their 
unconcern,  and  asking  tor  the  <«iuse  of  it,-- 
14  Oh!"  said  a  Japanese,  "  tin-*  is  nothing  lint 
magic,  and  in  Japan  we  have  prat  titioncis  in 
magic  in  abundance  " 

In  the  long-established  empire1  of  Japan, 
it  is  probable,  as  in  the  lonu;-e>tublished  and 
neighbouring  einpuo  ot  China,  the)  have 
jugglers,  whose  ait  consists  in  th  pioduc- 
tion  of  whatsoever  phenomena  seem  moM  mi- 
(•onfoMimble  to  the  knov\u  com  MS  ot  nature 
In  England,  as  well  as  in  othu  uipcnoilv- 
infonned  nations  suth  appiai  nines  au  exhi- 
bited by  jugglers,  as  it  rcquiris  a  luttei 
acquaintance  with  the  couise  ot  natiue  than 
falls  to  the  lot  of  the  bulk  ot  the  [uople,  to 
distinguish  from  impossibilities ,  and  in  C  rnna, 
the  art  of  yi  jl  •..  having  been  longei  in  use 
than  in  anv  European  countiv,  appeals,  by 
the  instances  given  by  tiavellers,  to  have 
been  earned,  in  some  paituulais,  to  a  still 
higher  degree  ot  peiiection  than  anywhere 
in  Europe. 

The  art  of  travelling  in  the  air  being  re- 
ferred to  jugglery,  and  consideied  as  no  more 
than  a  particular  branch  ot  that  commonly- 
practised  art,  all  cause  ot  wonder  was  at  an 
end. 

In  the  character  of  a  faithful  picture  of  real 
life,  the  Arabian  Nights'  Entertainments  to 
an  Arabian  understanding,  are  upon  a  par 
with  other  histories  and  it  in  some  points 
they  differ  from  histories  stuctly  and  properly 
SO  called,  it  is  only  in  the  same  respect  as  Ro- 
btftfton  Crusoe  differs  from  actual  biography 
though  not  actually  true,  they  contain  no* 
tking  but  what  might  have  been  true,  and 
if,  in  any  instance,  they  are  not  to  be  be- 
lieved to  bftrue,  it  is  only  because,  upon  a 
close  inspection,  it  may  be  found  that  they 
are  not  given  for  si'ch. 


The  author  being,  in  the  autumn  of  1785, 
on  hoard  a  Turkish  vessel,  on  a  voyage  from 
Smyina  to  Constantinople,  a  storm  arose  in 
the  sea  of  Marmora,  winch  made  us  glad  to 
take  refuge  in  a  port  on  the  Asiatic  side, 
calhd  Kiemed,  where  the  first  object  we 
saw,  as  soon  as  we  could  see  anything,  was 
the  wreck  of  a  vessel  ju*»t  driven  on  shore 
within  a  stone's  throw  of  us 

There  being  several  Fianks  of  us  on  board, 
the  master  ot  the  vessel,  thiotigh  the  medium 
ot  an  interpreter,  examined  u*  all  for  the  pur- 
pose of  knowing  wly»thci  any  such  article  as 
a  fragment  of  an  E^vptiain  mummy  existed 
in  the  possession  ot  an^  of  us,  and  if  so, 
vv hethei  we  could  favour  him  v\ith  a  bight 
ot  it  The  answer  having  been  universally 
in  the  negative,  —  whtn  the  storm  was  over, 
it  was  O|»MSI  ved  tons  by  the  inteipiotei,  that 
our  (Khuem  v  in  this  <  unous  aitule  w  i*.,  per- 
haps, a  toi  t  uiijite  <  n  (  must  uu  e  toi  us ,  mummy 
being  amonu:  the  implcim  nt>.  know  n  to  be  em- 
plovod  1>\  Clmstians  in  the  praitueot  (liveis 
magkril  ait^,  and,  amongst  othns*,  ot  the  art 
ot  i  tHing  storms  whereupon,  had  an)  such 
article  l>een  found  in  om  possession,  it  would 
have  Ix  in  matte  f  ot  <  on^ideiation,  as  a  means 
ot  abating  the  fm\  ot  the  stonn,  whether  to 
be  satisfied  \\Jlh  tin  owing  oveiboanl  the  ma- 
gic il  impluncnt,  01  to  thiovv  over  the  magi- 
clans  along  with  it 

The  tlit  OH  thai  piuuiplc  being  established 
on  tlu  ^lound  ot  nntoiut),  the  practical  m- 
(t  rences  sccnn  d  to  follow  horn  it  consistently 
enough  H,  bv  it  |>ic(c  of  a  dtadbodj,  lire- 
scividin  aputuulai  inaiuuT,  and  intiodueed 
on  board  a  slnp,  a  stoim  could  be  lai&ed, — 
what  inoie  pafmal  than  that,  b\  tluowing  it 
oir>t  t^t  the  sljip  the  stoim  should  be  appeased? 
The  cause  takui  awav,  tht  ciKct  will  follow. 
Moreover,  it,  upon  the  icmoval  ot  the  sup- 
posed cause,  the  ilFnt  should  not  follow  — 
if,  attei  this  magical  implement  had  been 
tin  ow  n  ov  erboai  d,  the  stoi  m  should  continue 
unappcasod,  —  the  (ontmuaiue  of  it  would 
be  a  pioot  that  the  cau^e  ot  the  storm,  it  re- 
moved in  pail,  was  not  lernoved  completely 
it  would  be  a  sign  that,  along  with  this  known 
implement,  the  rnagiuan  was  in  possession 
of  *omc  other  implement  or  implements,  not 
equally  known,  but  equally  well  adapted  for 
the  purpose  of  uusing  storms  and,  under  the 
ditln  ultv  of  ascertaining  what  were  the  other 
implements  by  the  help  ot  w  Inch  the  magi- 
cian might  be  enabled  to  fulfil  his  wicked  pur- 
pose, the  surest  course  vvas  to  lid  the  ship  of 
the  magician  himself,  which  done,  his  tools, 
were  they  ever  so  numerous,  would  do  no 
mischief 

Be  this  as  it  may,  the  sagacious  Turk  might 
have  placed  bis  argument  on  ground  abso- 
lutely impregnable,  by  calling  in  to  his  aid 
the  principle  of  the  Scotch  philosopher  E 
have  u  propensity,  he  might  have  said,  to  be- 
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any  proofs  of  their  superiority  in  his  view* 
The  fact  was  not  conformable  to  the  course 
of  nature,  in  any  such  state  of  things  ad  bis 
opportunities  of  observation  had  presented  to 
hi*  \ievv.  He  had,  therefore,  the  same  reason 
for  disbelieving  that  fact,  a&  we  have  for  dis- 
believing facts*  which,  by  thousands  and  thou- 
sand* that  could  be  mentioned,  a  European, 
instructed  or  not  instructed  in  the  rudiments 
ot  physical  science,  would,  at  this  time  ot 
dav,  be  disposed  to  reject  as  incredible  at  the 
tirst  \\ord 

In  London  itself,  that  great  metropolis 
,  which  disputes  with  Pan*  the  title  of  metro- 
polis of  the  scientific  woild,  his  Siamese  ma- 
jesty tound,  within  the  compass  of  mj  own 
experience,  a  not  unworthy  lepresentative  in 
the  person  of  an  Engh-h  ph\sicwn.  At  that 
time,  about  twenty  years  or  thereabouts  had 


lieve  whatever  I  bear,  probable  or  improba- 
ble :  and  this  propensity  is  innate;  for  who 
can  tell  me  when  it  first  began  to  show  it- 
self?  But  being;  innate,  it  i*  not  derived  from 
experience;  and  being  older  than  experience, 
it  is  stronger  than  experience  ,  nor,  theietoie 
can  anv  argument  drawn  horn  p'ohability  or 
impt  obubilit  >  btand  against  it  fur  an  argument 
drawn  hour  piobabihtv  or  improbability  uMs 
on  no  other  basN  than  that  of  expencnce  , 
and  when  experience,  or  anything  that  iet>ts 
upon  it,  is  encounteied  by  the  opposing  pres- 
sure  ot  the  pre-established  piopensitv,  which 
it  is  that  must  jield,  is  manifest  timugh  * 

Tlie  b.  tier  acquainted  we  are  \\ith  the 
course,  the  ori'in.uv  oouise,  of  nature,  the 
letter  qualified  we  are,  ot  com*c,  tor  judging 
whethei  a  given  tact  be  contoimuble  01  un- 
confoimable  to  it 


Asbetwi  en  creduhtv  and  mcrcdulitv,  belief  j  elapsed  since  the  publication  of  tlie  lirst  ex* 
of  taUe  tacts  and  disbehet  ot  tiue  ones,  the 
former  will  natmallv  present  itsi  It  as  beinir, 
in  the  guatest  plentv,  tlie  hint  ot  iiriioramc 
It  certamlv  i^  so,  in  so  tai  as  ii:noiance  i->  ac- 
companied with  the  consioiiMu  s^  ot  its  own 
existence.  Jsuch  con-ciou-ne^s  i*.  a  natmal, 
and  peitiap-  pit  dominant!}  tre<|uent,  accom- 
paniment oi  ,1:1101, me, •,  hut  it  is  bv  no  means 
an  inseparable  one  Much  will  <K  pend  upon 
the  o|ipoi  I  umtii  -  a  man  has  ot  hi  ing  \\itne  ^ 
of  the  pM-oN  ot  a  d«  LTI  ee  ot  know  leilir*  supe- 
rior to  his  own  Much  will  aUo  depend  up<  n 
the  partimlai  temper  and  cast  of  muni  ot  in- 
dividuals 1 

Cai  r  ving  \vith  them  the  productions  ot  Eu- 
ropean ait**,  the  vov.igei-*  that  tiom  nine  to 
time  have,  within  the  two  oi  time  List  cui- 

tuiies,   visitid  the  ne  vvlv-diM'ov  t  i  <  d  paits  oi   i  Misccptibh 

i  i 


bv  which  rneicui),  by  the  help  of 
the  ItuaMaii  ue,  had  been  exhibited  m  a  solid 
-late  In  rompaiiy  with  the  learned  doctor, 
I  happened,  on  i  toilet  what  occasion,  to 
make  allusion  to  this  expoiimont  \\ith  an 
.m  ot  authority,  that  a^e  is  not  unapt  to  as- 
sume m  its  intuioursc  with  vouth,  be  pro- 
nouns d  tlie  In-foiv  to  be  a  lie,  and  biich  a 
one  us  11  111,111  outht  to  take  ^harne  to  himself 
1m  pie-uminu  to  bnni;  to  vh-w  in  any  other 
(  hai.icM  i 

Solnhtv,  liquidity,  and  gaseosity,  appear 
now  hii  snine  time  to  have  been  considered, 
in  natmal  plulosophv,  a^  the  thiee  states,  ot 
\\hnh,  b)  <omhination  with  un  uppropnate 
p^ition  ot  (Mlonc,  bodies  in  general,  such  a-* 
I  we  aie  acquainted  with,  in.ij  he  regaided  a* 


niM)inu«li   that,  —  although   m- 

our  i,rlobe,   have  in  ucncial  tound  tlie  i  i-  j  stances,   and  tho^e  pieltv  numerous,  nre  not 
habit, mts  well  enough  disposed  to  i,rive  c, edit   ,  winning  in  which   t)*s  or  that  modihcation 

ot  mattei  has  not  as  vet  been  seen  assuming, 
or  made  to  assume,  this  or  that  one  of  the 
three  ^tates,  —  \et  its  being  presented,  though 
toi  the  lir*st  time,  in  such  hitherto  unknown 
state,  would  no  more  be  regarded  as  repug- 
nant to  anv  law  ot  natuie,  or  as  an  instance 


to  then  visiteis  loi  rcpoited  womKrs,  on  the 
btien^th  of  the  \\OIH!I  i-  pu-entid  to  tluii 
eves  but  this  t,iciht\  ot  cndence  has  not 
been  altogether  without  it-  t  \<  cptions  I  lie 
ca^e  of  the  Knit?  ot  Mam  is  old  enough  to 
have  been  noted  and  commented  upon  bv 


Locke  f      \\hen,    in  reporting   the   state    of    ot  an  m<  rcdible  deviation  trom  the  ordinary 

*bmy*  in  their  own  countiv,  the  Dutchmen 

Aho  visited  bin  dominion*.  (Mine  to  spt<ak   ot 

the  tiozeii  scenes   presented  by  then  wmteis 

—  water  hardened  to  su<  h  a  degree  as  to  bear 

ineii  and  wacgoris  like  div  land,  —  a  lau^h  of 

scorn  was  the  replv.  and  the)  were  ^et  down 

for  nripo^torb. 

At  that  time  of  dav,  the  advances  made  in 
;i4iural  science  were  as  jet  but  inconsider- 
able, and  the  strangers  b}  whom  the  won- 
der waj»  reported,  were,  perhaps-,  not  much 
more  than  upon  a  par  with  his  Smmese 
majesty,  in  respect  of  their  advances  in  the 
career  of  science ,  or,  at  any  rate,  were  not 
provided  with  any  ready  means  of  displaying 

•  V\dc  Reid,  E^say  vi   ch.  v.—EJ. 

*  Essay,  Book  iv.  ch.  xv.  §  5. 


ot  nature,  than  the  existence  of  water 
in  the  state  ot  ice  or  Hteam. 

One  ot  the  mortt  interesting-  remains  of 
(irecian  ;tnti<pntv,  is  the  narrative  which  Lu- 
(Man  (who,  though  not  the  most  ingenious, 
mav  be  set  down  as  by  far  the  wisest  among 
the  Grecian  philosophers)  —  Lucian,  an  eye- 
witness,  has  left  us,  ot  the  pranks  played  by 
the  impostor  Alexander:  a  sort  ot  Sidrophel 
in  a  higher  sphere,  who,  upon  tbe  strength  of 
a  worm  enclosed  in  an  egg-shell,  a  tame  real 
bnakc,  and  the  head  of  an  artificial  one,  set 
up  for  a  prophet  and  prune  minibter  of  the 
god  jEsculapius.  Had  any  man  paid  a  visit 
to  Lucian,  and  said  to  him,  §i  Yesterday  I 
saw  Alexander,  with  bib  serpent-god,  sa»hog 
in  the  air  in  a  boat,  and  mounting  up  to 
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ven,  taking  with  him  a  globe  of  not  leu  than 
thirty  feet  diameter  — saw  him  and  watched 
him,  till  bit  approara  to  *he  seat  of  Jupiter 
had  tendered  him  in  'taihle  \\  uat  would  have 
been  the  reception  given  oy  the  philosopher 
to  his  informant7  Prooablv,  much  the  same 
th*t  the  King  of  Smin  gave  to  the  story  of 
the  solid  water,  and  the  English  ph}siuan  to 
the  lie  about  the  solid  quicksilver  Hut  sup- 
pose, the  next  day,  Lucum  himself  had  been 
witness  to  the  ascent  of -/Esculapius,  with  his 
favourite,  to  his  native  heaven? — he  would 
either  have  been  a  convert  to  the  godhead  of 
the  serpent,  and  the  divine  mission  of  thc9 
prophet  Alexander,  or  have  borrowed  some 
such  term  as  magic  as  a  cover  to  his  obsti- 
nacy ;  to  a  disbelief  for  which  he  would  not 
have  been  able  to  have  given  any  tolerable 
reasons. 

A  fact  which,  when  viewed  through  the 
medium  of  a  man's  actual  btoek  of  physical 
science  (for  even  the  New  Hollanders  aie  not 
without  some,)  presents  itself  as  rendeied  in- 
credible by  its  non-conformity  to  the  known 
course  of  nature,  may  (it  his  mind  be  open  to 
reasoning,  and  passion  do  not  shut  the  dooi) 
be  rendered  credible  to  him,  by  showing  its 
conformity  to  this  or  that  fart,  rendered  for 
the  purpose  present  to  his  observation,  or 
which,  though  not  altogether  fomgn  to  his 
memory,  had  not  happened  to  present  itself 
in  that  point  of  view  Neithei  the  tngorific 
saline  mixtures  we  are  acquainted  with —  nor 
6tber9  which,  by  the  piomptness  ot  its  eva- 
poration, stands  in  lieu  of  all  —  could  at  that 
time  have  been  exhibited  to  the  King  of  M.im 
by  his  Batavwn  visitants  Hut  a  handtul  ot 
nitro,  which,  being  disolved  in  boiling  vvutei, 
had  been  converted  in  appearance  into  its 
aqueous  solvent,  might,  on  its  cooling,  *liave 
been  made  to  exhibit  to  the  eves  of  the  in- 
credulous  monarch  the  tnuisfoimution  ot  the 
liquid  into  that  seim-tiwnspaiuit  stone  which, 
in  the  regions  of  the  north,  alibi  (U  natural 
bridges  capable  of  convening  the  heaviest 
elephants  ovei  extensive  rivers  Oi  —  unless 
jn  the  climate  of  Siam  theie  be  something, 
which  there  does  not  seem  hkel}  to  be,  to 
prevent  the  success  of  au  experiment  which 
in  Bengal  is  so  commochously  subservunt  to 
wholesome  luxury — a  set  of  porous  and  shal- 
low  earthen  pans,  with,  or  perhaps  without, 
an  artificial  current  of  air,  might,  without  any 
extraneous  additament,  have  sufficed  for  con* 
verting,  in  any  moderate  quantity  that  could 
be  required,  the  fable  into  fact 

Not  quite  so  easy  might  have  been  the  task 
Of  him  who  should  have  had  to  reconcile  the 
fecetioua  philosopher  of  Greece  to  the  evi- 
dence of  his  senses  The  favourite  fluid  (he 
might  have  said)  of  Minerva,  rides  triumphant 
and  unsullied  upon  the  element  of  Neptune 
When,  from  the  summit  of  Ida,  a  pine  is 
roiled  down  and  precipitated  into  the  waves, 


it  not  only  rides  upon  the  water,  hut  commu- 
nicates its  buoyancy  to  the  hands  that  severed 
it  from  the  parent  earth  What  the  oil  or  the 
wood  is  to  the  water,  an  air  which  you  are 
not  >et  acquainted  with,  but  which  nature 
prepare*  already  in  great  quantities,  is  to  the 
air  in  which  we  move  and  breathe  Inclose 
this  light  air  in  a  bag  of  sufficient  size,  it  will 
cany  up,  as  >ou  see,  not  the  bag  only,  but 
boats,  and  men,  and  gods,  along  with  it, 
exactly  as  the  pine,  when  bv  the  force  ot  the 
fall  it  has  been  driven  to  the  bottom  of  the 
lake,  rises*  b>  Us  ov^n  levit),  and  would  still 
yse,  though  men  and  other  hcav}  bodies  weie 
attached  to  it  It  is  nof  that  the  new  air  is 
devoid  of  \\eight,  an)  more  than  the  old  air, 
b}  the  impulse  of  which  vessels  are  drawn  by 
design  along  the  surface,  and  by  accident  to 
the  bottom  ot  the  waters,  but  —  the  lighter 
air  not  being  so  obedient  to  the  unknown 
power  b>  vvjjuh  the  effect  we  rail  weight  19 
produced — the  lighter  air,  which,  were  it 
alone,  would  cling  to  the  earth,  is  drawn  off 
fioni  it  by  its  more  poweiful  antagonist,  car- 
ping with  it  its  iireptacle,  and  the  burdens 
}ou  see  attached  to  it 

Would  this  analog)  have  satisfied  the  scoff- 
ing philosopher,  or  would  nothing  less  have 
satisfied  him  than  the  Betting  up  a  manufac- 
ture of  hjdrogen  gas  before  his  ejes^  This 
would  have  depended  upon  his  particulai 
iiame  of  mind,  upon  the  humour  he  happened 
to  be  HI,  and  moie  01  less,  perhaps,  upon  the 
stut  e  ot  his  quail  el  with  the  impostoi  whose 
pianks  he  has  detailed  to  u*  in  so  agreeable 
a  nauativik 

Opinions,  recognised  at  present  among  the 
enlightened  <  hisses  in  enlightened  nations  as 
King  unsuifpoited  bv  fact,  and  in  opposition 
to  those  laws  ot  natuie  which  have  been  built 
on  fact,  have  been  erected  into  what  may 
be  it} led  so  man}  taKe  and  spurious  laws  of 
imtuie  From  these  opinions  laws,  evidence, 
which  on  account  of  the  extraordmanness  of 
il  would  be  deemed  false*  by  reason  of  the 
ciu'uuMairtial  scientific  evidence  opposed  to 
it  b}  the  M  ien<  e  ot  the  age  and  country,  may 
deuvo,  and  in  nmnv  instances  has  derived, 
but  too  effectual  a  support  At  no  time  have 
even  the  most  enlightened  classes  been  al- 
together exempt  from  the  delusion  spread  by 
such  spurious  lavvs  of  nature  The  station  of 
a  judge,  how  high  soever  it  may  rank  in  the 
t>rale  ot  mental  illumination,  has  at  no  time 
been  everyvvheie  sufficient  to  exempt  a  roan 
from  false  persuasions,  grounded  on  the  false 
laws  of  nature  above  spoken  of 

Ancjong  these  so  unhappily  prolific  opinions, 
the  most  conspicuous  and  persuasive  (not  to 
say  the  only  ones)  are  those  which  have  had 
the  religious  sanction  for  their  support.  The 
persuasion  generated  has  been  produced,  not 
by  any  facts  by  which  the  opinion  has  been 
seen  to  be  supported,  but  b)  a  per*ua*»on  of 
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A  very  different  sort ;  viz.  that  he  in  whose 
breast  the  principal  persuasion  in  question 
should  fail  of  being  produced,  would,  by  rea- 
son of  such  failure,  be  consigned  to  incon- 
ceivable and  endless  tortures. 

If  a  clear  line  could  be  drawn,  and  were 
actually  drawn,  between  time  and  time,  in- 
somuch that  the  dominion  ot  these  spurious 
laws  of  nature  were  undei^tood  to  be  ton- 
fined  to  time  long  s>mce  past,  the  real  law  of 
nature  reigning  with  undisputed  dominion  in 
timfe  present  and  to  come,  —  the  error  might 
not,  in  this  point  of  view?  bo  attended  with 
any  pernicious  consequences  in  practice.  Hut 
by  no  man  has  any  satisfactoij  or  so  much  as 
plausible  reason  been  ever  given,  why  any 
such  line  should  be  thought  capable  of  be- 
ing diawn  anywhere,  much  le^s  has  it  been 
shown  that,  foi  any  precise  and  natisfac'oiv 
reason,  it  should  be  understood  to  have  b  en 
drawn  at  this>  or  th.it  precise  poi/,t  ot  tune 

Things  being  thus  circumstanced,  —  opi- 
nions enunciativc  of  false  laws  of  n«ituie,  opi- 
nions that  have  received  then  buth  <»t  some 
widely-distant  point  ot  tune,  have,  in  tunes 
little  anterior  to  the  present,  been  pioduc- 
tive  of  judicial  decisions,  bv  which  much  mis. 
chief  has  been  done,  and  a  device  of  alarm 
propagated  through  the  eomimmitv,  Mich  .^ 
could  not  have  been  spiead  bv  the  most  atro- 
cious crimes  It  has  been  the  i  fleet  of  such 
opinions,  not  onlv  to  give  support  to  the  taNc 
evidence  which  would  otherwise  tind  itself 
resisted,  and  with  u fleet,  by  the  circumstan- 
tial scientific  evidence  ot  the  a£e  and  country , 
but  even  to  give  birth  in  the  iiist  instance  to 
such  false  evidence 

In  the  seventeenth  century,  Uib.uri  ft  ran- 
dier, foi  having  employed  devil*  to- take  pos- 
session of  (Ci  tain  nuns  at  Loudun,  and  enable 
him  to  take  possession  ot  them  tor  cani.il  pur- 
poses, was  roasted  alive  bv  a  slow  hie,  aft.  r 
having  undergone  other  tortures  Of  tin** 
Catastrophe,  the  immediate  authors  were  cer- 
tain corrupted  magistrates  «in<l  comiptt  d  wit- 
nesses ot  that  tune  but  the  original  .uithnis 
wore  the  devils  who,  in  *i  distant  age  and 
country,  were  cast  into  the  held  of  swine, 
together  with  so  many  others  who,  in  that 
age  and  nation,  found,  in  *n<*h  abundance, 
Buch  easy  entrance  into  the  human  breast 

In  England,  not  manj  jears  afterward'3. 
Sir  Mathew  Hale,  a  judge  of  even  proverbial 
probity — a  judge  superior  to  all  corruption, 
but  not  superior  to  delusion,  if  the  belief  in 
witchcraft  be  delusion,  —  hanged  an  indivi- 
dual for  witchcraft,  by  the  assistance  of  a 
jury,  whose  delusion  had  probably  not  waited 
for  his,  but,  at  any  rate,  was  confirmed  by  it. 
Of  this  catastrophe,  the  immediate  authors 
were  the  judge  and  jury,  and  the  either  cor- 
rupted or  deluded  witnesses  of  that  place  and 
time ;  but  the  original  author  was  the  witch 
VOL.  VII 


of  Endor,  and  those  predecessors  of  hers  in 
the  same  profession,  for  whose  punishment  a 
law  had  been  inserted  into  the  Mosaic  code. 

The  general  evidence  applied  by  scientific 
information  to  the  direct  evidence  of  parti- 
culm  extraordinary  facts,  is  not  always  ne* 
ce^sanlv   and  without  exception  (though  it 
is  most  apt  to  be)  on  the  negative  side,  in 
opposition  to  such  direct  evidence.     Direct 
evidence,  the  truth  of  which  is  rendered  sus- 
picion* by  tins  circumstance  —  \iz.  that  the 
tact  repoited  by  it  would,  if  true,  be  a  viola- 
tion of  some  acknowledged  law  of  nature  _ 
uiaj  be  exempted  from  suspicion,  by  showing 
that  it  i&  in  conformity  to  some  other  less 
extensive  law  of  n.iture,   which  operates,  a* 
it  were,  as  an  eicrptwn  to  that  which  is  more 
extensive.     li\  magnetism,  b\  electricity,  by 
chemic.il  at  ti  action,  by  galvanism,  by  expan- 
sion and  rout  i  art  ion,  pmduml  by  the  action 
of  caloric  on  bodies,  in  their  several  states  of 
sohditv,  iHjmditv,  and  guseositv,  motions  are 
produced  in  a  direction  opposite   to  that  in 
winch  the  bodv  in  ijuestion  is  drawn  by  the 
moje  extensive  l.iu  of  guvitatinn.      Of  the 
Htti  action  of  pi  HI  it  \,  M)me  <-ort  of  conception 
must  have   been   cutci  tamed   in   cverv,   the 
i  udest  age,   but  in  the  ancient  \voild,  oven 
in  its   mo^t  enlightened   period,   the  concep- 
tion entertained  of  thi*  imi\ci*al  propeity  of 
all   matter    \vas  but  nnpeifect,  and  was  not 
expressed   bv    any  sullicitntly  comprehensive 
name        Of  the  other  laws,   \\hich,   as  just 
mentioned,  stand  as  it  weie  as  so  many  ex- 
ceptions to  that  more  general  law,  scarce  am 
conception  was  \\\  tho^e  d.i\&  entertained,  of 
the  laws  of  magnetic,  in  particular,  and  elec- 
trical and  galvanic  motion,   none  whatever 
In  the  museum  at  Oxfoid  may  be  seen   (or 
at  least  might  once  be  seen)  a  natural  mag- 
net, bv  which  a  mass  of  iron,  weighing  1/JOO 
Ibs  f  is  or  was  kept  suspended.     At  the  lec- 
tures theie  delivered  on  natural  philosophy, 
miirht  at  the  same  time  be  seen  an  exhibition 
which,    I  suppose,  is  commonly  enough  re- 
peated in  other  such  lectures  —  a  plat**  of 
gold  kept  suspended  for  some  moments  in  a 
state  ot  absolute  rest,   by  the  antagonising 
forces  ot  gravitation  and  electneity.    Of  late. 
in  pie^ence  of  numerous  companies!  different 
parts  of  a  dead  body  have  received,  from  the 
-o  recently  discovered  power  of  galvanism, 
motions  opposing  and  overpowering  the  ac- 
tien  ot  gravity 

In  our  own  times  and  country,  scarce  a 
journeyman  or  a  milliner's  apprentice  in  a 
country  town,  to  whom  these  particular  and 
recently-discovered  laws  of  nature  are  alto- 
gether unknown.  Even  to  these  inferior 
ranks,  a  fact  of  any  of  the  classes  above  ex- 
eroplttied  would  therefore,  at  present,  be  as 
far  from  appearing  improbable,  as  the  fact  of 
a  stone's  foiling  to  the  ground  after  being 
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from  the  band.  By  a  per- 


in  the  station  of  a  judge,  even 
tlhftgfc  be  ^ert  elected  from  no  higher  rank 
m  ifc  scale  of  illumination,  these  facts  would, 
•fty  of  them,  be  received  upon  any,  the  slight- 
Htt,  trktence.  la  the  age  of  Lucian,  had  Lu- 
eiftft  tat  as  judge,  and  any  of  these  tacts  been 
•Xjiftfited  to  bun  in  evidence,  without  any 
rwtyious  explanation,  —  Luctan,  not  withstand- 
ing ail  bis  knowledge  and  sagacity,  or  rather 
to  reason  of  that  very  knowledge  and  saga- 
city* could  never  have  failed  to  reject  it  as 
incredible. 

Pacts,  then,  which  were  true,  have  been  • 
rejected,  and  with  reason  rejected,  as  impro- 
bable* When  a  fact  presents  it*elt  as  impro- 
bable, does  this  experience  afford  any  reason 
for  crediting  it  a«  if  it  were  true  ?  Nothing 
like  it.  Disbelieving  improbable  things,  we 
•ball  deceive  ourselves  once,  believing  them, 
we  shall  deceive  ourselves  nine  hundred  and 
ninety-nine  tunes  Deceived  we  shall  be,  not  | 
unfrequently,  do  what  we  CMD  all  that  is 
left  for  us  to  aim  at,  is,  so  to  order  our  judg- 
ment that  the  number  ot  instances  in  winch 
we  are  deceived  shall  be  a*  small  as  possible 

Of  eleven  witnesses  exhibited  bctorearourt  ! 
of  justice,  arid  possessing,  as  tar  as  appears, 
equal  title  to  credit,  ten  may  perjure  them- 
selves, and  the  remaining  one  may  speak 
truth.  In  this  case,  it  the  judge  gives  credit 
to  the  ten  witnesses,  misderision  will  be  the 
consequence,  Hut  does  it  therefore  follow 
that,  catena  panbu*,  ten  witnesses  arc  not 
to  be  believed  in  preference  to  one  ?  c 

In  practice,  no  difficulty  is  found  in  be- 
lieving one  fart,  and  disbelieving,  at  the  same 
time,  another,  though  both  ot  them  standing 
on  the  ground  of  the  same  evidence;  Pro- 
pensity leads  to  su&  distinctions,  judgment 
report*  the  reasonableness  ot  them 

In  the  Nuremberg  Chronicle,  two  facts  are 
reported  in  the  same  breath  *  one  (that  ot  the 
armies  fighting  in  the  atmospheiej  to  which, 
at  present,  no  well-informed  mind  Mill  afibid 
—  the  other  (that  of  the  stones  falling  from 
the  same  region,)  to  which  none  will  refuse 
.  —its  belief.  Why  this  difference?  The  rea- 
ton  is  obvious  and  convincing  The  tact  dis- 
believed is  a  fact  unconformable  to  the  known 
Course  of  nature  and  to  such  a  degree  uncon- 
formftbte,  that,  the  better  a  man  is  acquainted 
Witb  the  ordinary  course  of  nature,  and  the 
ttor*  close  the  attention  which  in  this  view 
Jtyft  pttys  to  itt  the  more  strongly  he  will  be 
d  that  the  reporter  or  reporters  (be 
o  they  toay)  were  either  deceived  or 
,  rather  than  that  such  a  fact  should 
n  true.  The  fact  believed,  is  a  fact 
to  the  course  of  nature  :  in  for- 


§  7.  Improbability  10  a  particular  c«*e  of 


mtf  fiflMM  not  known  to  be  so,  but  of  late 
yew&M^tMlfted  to  be  so  by  *  multitude  of 
ftftftmptaft*  CMMjr  of  which  have  undergone  the 
i»ost  attentive  and  moat  scientific  scrutiny, 


The  case  of  improbability  or  impossibility, 
on  the  part  of  the  fact,  the  existence  ot  which 
is  asserted  by  the  testimony  delivered  in  the 
first  instance,  will,  when  closely  looked  into, 
be  seen  to  coincide  with  the  case  of  counter- 
evidence 

Improbability  is  constituted  by  a  mass  of 
evidence  of  a  mixed,  and  in  a  considerable 
degree  subtle  and  recondite,  nature-  —  an  ar- 
ticle of  circumstantial  evidence  deduced  in  the 
way  of  inference,  out  ot  an  immense  mass  of 
direct  evidence 

Improbability  or  impossibility  consist*  (it 
has  been  seen)  in  the  inference  deduced  from 
a  supposed  dis<  onformity,  more  or  less  wide, 
on  the  part  ot  the  affirmed  fact  in  question, 
as  compared  with  the  ordinary  and  known 
course  of  nature 

The  direct  evidence,  fiom  which  this  in- 
ference of  the  non-existence  of  the  affirmed 
lact  H  deduced,  is  composed  of  the  several 
supposed  reports  or  iclations  (added  to  the 
several  supposed  perceptions  of  the  deposing 
witness  Inmbelf)  wbercbv  the  existence  ot  the 
seveial  supposed  analogous  facts  of  \\hich  the 
course  of  nature  in  this  belmlt  is  composed, 
lias  been  supposed  to  be  afhimed 

Operating  thus  in  the  WAV  ot  counter-evi- 
dence with  relation  to  the  fact  affirmed,  this 
immense  and  in  a  manner  infinite  mass  of  di- 
rect evidence  mav,  for  distinction'*  sake,  be 
termed  yentiAl  counter-evidence  the  other 
evidence  antecedently  designated  by  the  ap- 
pellation of  counter-evidence,  beinjj  at  the 
same  time  named  sjteaal  counter  evidence  * 
Certain  facts  are  considered  as  disaffirmed, 
certain  negative  facts  in  infinite  multitude  are 
considered  as  affirmed,  by  the  perceptions  and 
reports  (extra  judicial  reports  indeed)  of  man- 
kind in  general,  without  any  known  excep- 
tion and  from  all  these  facts  put  together,  H 
the  character  of  evidentiary  facts,  the  non- 
existenee  of  the  individual  tact  in  question  in 
the  character  of  principal  fact  is  inferred 

Thus,  supposing,  down  to  the  time  in  ques- 
tion (say  the  year  1763,  )jhc  greatest  length 

•  Impmbabihhj  on  the  part  of  the  fact  of 
which  the  existence  ts  deposed  to  and  asserted 
by  an  aiticle  of  evidence,  of  testimony  delivered 
in  the  first  instance,  may  even  be  constituted  by 
an  article  of  special  counter-evidence,  in  any 
cave  in  which  the  probative  force  of  the  counter- 
evidence  i>,  with  reference  to  that  of  the  evi- 
dence delivered  in  the  first  instance,  Infirmative 
only,  and  not  destructive  Indeed,  whether  the 
efhrt  of  the  conflict  on  the  first-dehvered  evi- 
dence be  infirmatwe  only,  or  altogether  destruc- 
tive, —supposing  always  that  any  degree  of  pro- 
bative force  belongs  to  either  of  the  opposite 
articles  separately  taken.—  a  degree  of  improba- 
bility ,  more  or  less  considerable,  wffl  by  each  be 
impressed  on  the  existence  of  the  fat  affirmed 
by  the  other. 
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of  way  known,  within  the  bounds  of  the 
country  called  England,  to  have  been  travel- 
led by  any  one  man  in  the  compass  of  twenty- 
four  hours,  to  have  been  150  miles the 

existence  of  a  man  in  a  spot  200  miles  distant 
from  the  spot  in  which  the  act  in  question  i* 
known  to  have  been  committed,  and  that 
within  twenty-four  hours  of  the  tune  at  which 
it  is  known  to  have  been  committed,  \\ill  he 
sufficient  to  render  the  fact  of  Ins  liming 
been  the  person  who  commuted  it,  to  u  cer- 
tain degree  improbable  * 

Of  all  the  instance*  of  dfcpatrh  oiLjourneys 
that  ever  came  within  mv  observation  rhere* 
we  have  perception,}  and  of  all  that  1  ever 
heard  of  (here  \ve  have  an  indefinite  muss  of 
evidence,  extra -judicially  indeed,  not  judt- 
cwlly  delivered  evidence, )  none  ever  exceed- 
ed 150  miles  within  the  tuentv  tour  houis 
Here,  if  the  witne^e*  ctre  to  be  belie\ed,  we 
have  ft  rate  of  dispatch  equal  to  «£(>()  miles  in 
twent\-four  hums  rl  lie  -upposed  tart  thu* 
affirmed,  is,  thereloie,  out  ot  the  oidinai  v  and 
known  course  ot  nature  and  M»  \\uleh  dis- 
tant from  it.  as  to  be  ^mprnbable  and  M) 
great  m  the  improbability  that,  notwithstand- 
ing the  aihrmative  tc^timonv  ot  the  \\itnesNejj 
for  the  prosecution,  the  taet  ot  their  beinij 
either  inen<larious  or  under  a  mistake  seems 
the  les*  improbable  l.irt  ot  the  t\\o  My 
deeihion,  theietoie,  is,  that  the  nimmalmt 
charged  upon  thi^  man  wax  not  eommitted  bv 
him.  —  Such,  in  the  ea^e  in  question,  it  deve- 
loped at  length,  would  be  the  laminate  ot  the 
judge  (under  Lnglish  law  the^mv  )  bv  \vhom, 
in  the  ca^e  in  question,  tin-  tart  athrmtd  by 
the  first-delivered  evidence  \v  as,  gn  the  ground 
of  its  improbability,  disbelieved 

To  illustrate  the  natme  and  c  fleet  of  im- 
probabilit'i  in  the  eharaetei  of  an  article  of 
circumstantial  evidenee,  opposed  to,  and  ad- 
duced in  dibaffirm.mee  ot,  the  existence  of  the 


state.  The  position  of  the  country  U  in  th* 
torrid  zone,  and  there  U  no  elevation  in  It 
anywher^,  of  sufficient  height  to  produce 
the  degree  of  cold  necessary  to  surmount  in 
that  lespect  the  effect  of  exposure  to  the 
bun's  heat.  Admitted  to  the  presence  of  the 
monarch  of  that  country,  an  ambassador  from 
Holland,  in  describing  the  state  of  things  in 
his  own,  incidentally  found  occasion  to  speak 
of  ice  —  of  water  reduced  to  that  state,  in 
masses  of  such  thickness  as  to  boar  men  and 
cmriHgcb  At  this  point  of  the  narrative  he 
was  stopped  "  What  you  have  been  saving 
fill  now,"  said  his  Majesty,  "  may  be  true: 
but  by  tins  I  am  satisfied  vou  are  false.  Water 
turned  into  stone!  \vas  ever  any  such  thing, 
or  anything  like  it,  seen  or  heard  ot?" 

The  monaich  was  perfect h  in  the  right. 
\Vatei  turned  into  stone,  he  had  never  either 
seen  oi  luard  of  Liaib  he  hud  seen,  as  man) 
as  he  had  seen  men  To  him  the  supposed 
taet  vva*  altngc'ihei  iinruiifnrmuble  to  the 
couise  ot  natme,  much  more  so  than  any 
instance  of  mendacity  to  us  it  m  altogether 
conformable.  In  his  e\e>,  it  opposed  an  in- 
superable bar  to  the  piobatire  force  of  the 
testimony  in  ours  it  would  have  opposed 
none 

\\  as  he,  then,  in  his  situation,  condemned 
to  give  evei lasting  discredit  to  facts  thus  in- 
dubitablv  true''  \\\  no  mean**  Supposing  his 
imdri Banding  po\\eitul  enough  to  compre- 
hend tin*  loicc  ot  analog),  the  conversion  of 
\\atei  irom  a  liquid  to  a  Milid  «tate  by  the 
ah<y i action  ot  heat  might  have  been  bhown  to 
be  contoimable  to  tact*  in  abundance,  that 
either  H!  reach  had  been,  oi  OHM!)  might  have 
been,  biou^ht  within  the  leach  ot  hi*  own 
cxpei  wire-  -ot  Ins  own  peiceptions 

When  an  a-^eitcd  tact  is  disbelieved  as  im- 
probable,—  the  ground  of  its  rejection,  the 
tlicient  cause  ot  the  persuasion  bv  which  the 


fact,  which,  howtoevci  .illumed  by  teMimonv,  i  existence  ot  it  is  disaffirmed,  is  the  notion  of 


is  thus  charged  with  being  improbable, —  1 
will  bung  to  view  three  examples  the  ea*e 
of  water  brought  bv  cold  into  the  blate  ot 
ice;  the  case  ot  air-balloons,  and  the  ease  ot 
stones  falling  upon  the  earth  from  immea- 
surable heights  in  the  atmosphere 

A  circumstance  b>  whuh  thc*»e  examples 
are  rendered  nil  of  them  the  more  in^tiuctive, 
is,  that,  in  every  one  ot  these  instances,  the 
fact  that  was  or  might  have  been  rationally 
and  pioperly  objected  to  as  improbable,  wag 
nevertheless,  and  is  now,  universally  acknow- 
ledged to  be  true 

The  case  of  the  water  and  the  ice,  as  re- 
ported by  Locke,  has  already  been  brought 
to  viewf.  In  Siam,  water  is  never  in  that 

•  Instead  oi  200,  say  12,000  miles,  the  distance 
of  the  opposite  part  of  the  earth's  surface,— and 
oiui  would  be  apt  to  say  that  instead  of  impro- 
bability there  was  impossibility* 

+  Tnis  being  one  of  the  chapters  which  was 


its  being  iincontorinaMe  to  the  ordinary  coume 
of  natuie  Show  that  there  is  no  such  dis» 
conformity,  the  improbability  is  removed  al- 
together. Show  that  the  dinconformity  is 
not  so  wide  as  it  had  appeared  to  be,  the  im- 
probability  H  diminiuhcd:  the  diminution  is 
more  or  less  considerable,  according  as  the 

written  twice  over  by  Mr.  Benthain,  the  last 
time  without  relerence  to  the  first, — the  btory  of 
the  King  ot  Siam  is  told  twice  over  at  full  length. 
As.  however,  it  ia  brought  to  view  for  two  very 
different  purposes  —  viz.  the  firot  time,  to  illus- 
trate the  principle  that  the  credibility  of  a  fact 
relatively  to  a  particular  individual,  depends 
upon  his  acquaintance  with  the  course  ot  nature ; 
and  the  second  time,  to  exemplify  the  effect  of 
improbability  as  an  article  of  circumstantial  evi- 
dence; and  aft,  moreover,  the  illustrations  which 
accompany  the  story,  in  the  two  places  in  which 
it  is  introduced,  are  different,— it  has  not  been 
thought  advisable  to  strike  it  out  in  cither  ptafe 
-Editor. 
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analogous  facts  brought  to  view  to  show  the 
conformity  are  more  or  lea*  numerous,  and, 
in  th*  instance  of  each,  the  analogy  more  or 
lewclort.  * 

>  -  III  the  eye*  of  the  King  of  Siam,  the  nn- 
ptobabHity  of  the  conversion  of  water  from 
$  liquid  into  a  solid  might  have  been  di- 
Vkfiu*hed,  by  indicating  to  him  the  case  of 
metallic  substances  In  the  furnace  of  the 
founder*  the  gold  with  which  your  palace  is 
decorated  IB  in  a  state  of  liquidity,  like  that 
Of  the  water  in  which  jour  barges  float  \\  hen, 
being  removed  from  the  fire,  it  becomes  com- 
paratively  cold,  it  resumes  then  a  state  ot 
solidity,  like  that  which,  duimff  one  pnrt  of 
the  year,  water  resumes  BO  regulail)  in  our 
canala. 

By  this  one  example,  the  improbability 
might,  in  the  monarch's  eyes,  at  an)  rate, 
have  been  lessened  As  to  the  degree  in  which 
it  would  have  been  lessened,  that  would  have 
depended  on  the  cast  of  his  mind,  and  his 
opportunities  of  information  * 

The  improbability  might  have  been  still 
further  diminished,  had  the  medical  chest  of 
the  ambassador's  ph)bici<m  happened  to  be 
furnished  with  a  corresponding  pair  of  those 
saline  substances  which,  being  separately  dis- 
solved in  water,  present  e  irh  of  them  the  ap- 
pearance of  water,  but  immediately  on  being 
mixed  together  constitute  a  feolid  and  to  all 
appearance  a  stony  mabs,  the  redundant  \\<u 
ter  of  the  one  being  absorbed  in  cr\stalhz<i- 
tion  by  the  other  —  supposing  alwa)*,  that, 
while  the  chest  ot  the  mediral  man  supplied 
the  substances  themselves,  his  mind  furnished 
him,  at  that  emlv  penod,  with  the  knowledge 
of  the  properties,  which,  on  this  occasion, 
required  to  be  displayed 

In  the  case  of  the  air  balloon-*,  no  particu- 
lar instance,  in  which,  foi  anv  length  <>l  time, 
the  fact  of  their  ascension  found  anv  person 
to  disbelieve  it,  ever  happened  to  fall  \\ithm 
my  knowledge  The  unbelievers,  it  an\,  v\eie 
horn  the  first  mote  likely  to  be  toimd  among 
the  uninitiated,  than  umon^  the  initiated  in 
the  physical  branch  of  science  The  rarefac- 
tion and  levity  which  is  the  long-known  ic- 
'  wit  of  increase  of  temperatuie,—  this  added 
to  the  known  possibility  oi  abstracting  from 
an  inclosed  space  the  uhole  weight  of  the  air 
that  would  have  been  contained  in  it,  were 
fctifftcicnt  to  reduce  very  much,  if  not  to  re- 
move altogether,  the  impiobabiht)  of  the  fact 
1  *n  the  first  instance.  The  discovery  of  a 
gft»  which,  under  an  elasticity  and  po\\er  of 

•f  That  it  might  very  well  have  happened  to 
it  not  ID  be  removed,  is  made  evident,  by  the 
already  mentioned  of  the  medical  man 


lpt  yfOQpunceu  the  story  of  the  freezing  of  mer- 
cwjr  to  be*  lie*  Water  is  not  a  metal—  mer- 
cury ift  i  tad  the  experience  of  the  doctor  could 
•out*  have  £uled  to  present  to  his  notice  metals 
tttor*  fa  twtttat  tban  were  likely  to  have  pre- 
MHrted  theft**}?  e*  to  the  monarch1*  notice. 


resistance  equ<*l  to  that  of  common  air,  pos- 
sessed no  more  than  from  a  tenth  to  a  fifteenth 
part  of  its  weight,  brought  it  not  long  after 
within  that  class  of  facts,  which  oppose  not 
in  any  degree  the  objection  of  improbability 
to  the  testimony  of  him  by  whom  they  aie 
related  as  having  fallen  within  the  compass 
of  his  perceptions 

The  case  of  the  stones  that,  of  late  years, 
have,  in  so  many  well-attested  instances,  been 
stated  to  have  fallen  in  different  parts  of  the 
woild  from  the  »kv  upon  the  earth,  at  too 
great  a  distance  Ir^m  the  nearest  volcano  to 
•have  hail  any  such  earthly  beat  of  explosions 
for  their  source,  bimgs'to  my  own  lecollec- 
tion  the  feelings  vthuh,  at  diJeient  times, 
reports  to  that  effect  presented  to  my  mind 
The  NurcmbergChionu'le  \\asthefirst  souite 
of  information  by  uhieh  a  fact,  01  supposed 
fact,  of  this  kind,  \\a-»  pi  evented  to  my  notice 
Among  the  wonder*  exhibited  by  graphical 
representation  in  this  \\ork,  is  a  bhower  cf 
stones  which,  on  a  daj  therein  leiorded,  H 
mentioned  i^  hiving  fallen  upon  the  earth's 
aiirfacv  f  On  a  glamo  bestowed,  which  was 
all  that  seemed  \\otth  best o\\  ing,  on  the  point 
in  question,  \\ith  the  feu  uoicU  that  b^ived 
for  tiie  explanation  ot  it,  the  stones  \\cre  set 
down  in  m\  own  mind  as  having  being  the  mi&- 
biles  emploved  by  the  combatanN  in  one  ot 
those  pans  of  armies  whose  combats  in  the  air 
used  at  that  tune  of  day  to  be  so  fiequent  J 

+  Folio  17«,  19» 

J  In  the  Nuremberg  Chronicle,  the  following 
are  the  two  passages  — 

One,  without  mentioning  the  year,  is  referred 
to  the  timt  oi  the  Km  per  or  Lotharius,  It  stands 
.n  p  1,  ot  fol  1/0 

fct  Oran(imem  mire  (mute)  magmtudinis  hn 
temponbus  in  (rallu  clccuhsse  trulunt,  que 
(qticrj  puora  multa  et  nunnullos  homines  in- 
tt remit.  lri\a  t\t  tune  in  I/MIA  yrandimbus 
gramnn  dun\Mmnm  nn)e(tnira)lon<jitudinib  ° 

Supymsmg  this  true,  splinters  from  an  atmos- 
pherical stone  must,  after  its  explosion,  have 
cooled  to  sueh  a  degree  as  to  have  become  en- 
crusted  with  fro/en  water,  and  thus  become  the 
nndn  oi  so  mmv  hail-stones 

'I  he  other  p  1,  of  ioL  19H,  is,  by  the  two  la&t 
preceding  articles  referred  to  tlie  year  1128. 

"Acies  i>jnee  (\qnetf)  app-iruerunt  in  celo 
(cirfa*)  quit1  per  totuni  celuni  sperse  (sparste) 
plurima  partt  noctis  vise  (nw  )  et  stelle 
(stellar)  perplurcs  de  eelo  in  terrain  cecidisse  vise 
sum-  superuisa  aqua  ( wperjutA  aqwi)  fumus 
cum  sono  exibat." 

Supposing  this  true,  the  stars  were  stones, 
for  they  were  luminous  bodies  and  these  same 
luminous  bodies  were  seen  to  fall  upon  the  earth; 
and,  after  their  fall,  water  being  thrown  upon 
thenri^  noise  and  vapour  were  the  result*  They 
therefore  fell,  and  it  was  upon  the  earth  they  fell ; 
and  were  therefore  not  or  the  nature  of  those 
meteors  which,  under  the  name  of  shooting  stars 
are  so  frequently  observed  in  the  atmosphere 
shooting  in  ill  directions  but  not  observed  to 
leave  behind  them,  in  any  known  port  of  the 
earth**  surface,  any  traces  of  their  etotence. 
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A  general  recollection  remains  with  me  of 
having  read,  many  years  ago,  in  one  of  the 
London  newspapers,  a  paragraph,  stating  a 
stone,  or  a  number  of  stones,  to  have  fallen 
from  the  clouds  in  England,  at  some  place 
remote  from  the  metropolis*.  I  think  it  \vas 
in  Yorkshire.  This  wa*  the  iirst  instance  that 
had  met  my  observation,  of  an  occurrence  of 
this  kind,  related  as  hufng  taken  place  at  a 
point  of  time  near  to  that  of  it*  publication. 
A  statement  published  in  a  London  iiuw^pa- 
per,  with  mention  ot  tune  und  place,  exposed 
thereby  to  immediate  &ciiftmt  and 


tion,  presented  a  ver)  different  chum  to.it-- 
tention  from  an)  that  could  be  presented  by 
the  production  of  a  barKuous  ape,  in  \\hich 
facts  possibly  tiue,  and  iactb  unquc^tionablv 
false,  were  intermixed  in  eveiv  page. 

Is  it  true,  thi^  storv  — or  \*>  it  not  f  is  the 
question  I  remember  putting  to  mv*rlf  That 
it  is  altogether  tal*e  i  \\iii  the  .msw<T,)is  inciie 
than  I  could  take  upon  mw'If  to  pronuuncv 
with  full  asbiimiMV.  M\  acquaintance  \\ith 
the  several  branches  of  science  conccined,  is 
not  such  as  to  alFoid  ?ulli<  n*nt  \\ananttor 
an)  such  pcicmptor\  conclusion.  Hur,  nithin 
the  tune  ot  ^cientitic  MMutiny,  this  H  the 
first  report  ot  the  k'nd  that  e\ei  nut  my 
observation  uhrrea1-,  in  the  pc~iodic,il  pub- 
lication^ of  the  d.i\f  statement^  moie  <n  li  *-» 
enoneous  occiu  everv  da\,  and  cnoneous  le- 
portb,  relative  to  tacts  lung  \\ithui  the  divi- 
sion ot  ph> bic.il  science,  uu*  not  unhequeiit. 
Iff  therefore,  1  weie  cibliged  to  lav  a  vva^er, 
with  libertv  to  choose  mv  *i<V,  it  would  be 
onthe  negative  Mile  ,  and  on  that  nde  1  should 
be  content  to  la)  considerable  odds 

Bv  the  comparative1  decree  ot  intelligence^ 
pre  tailing  in  modem  tnne^,  the  ru»go  ot  the 
species  of  evidence  heic  in  question  has  been 
considerablv  reduced  the  question  now  is,  _ 
not  whether,  upon  the  credit  ot  thn  or  that 
article  of  human  te«timont,  the  existence  ot 
a  fact  confessed!)  out  ot  the  nrdinarv  course 
of  nature  ohall  be  believed, — but  rather,  whe- 
ther, of  the  fact  s>aul  to  exist,  the  existence 
would  be  out  ot,  or  ( what  comes  to  the  same 
thing)  repugnant  to,  the  ordinary  coui*e  of 
nature. 

When  credit  was  gnon  to  the  exigence  of 
witchcraft,*  sorcerers,  and  ghosts,  and  ju- 
dicial decision*  were  grounded  on  evidence 
attesting  or  supposing  the  existence  ot  such 


*  The  early  English  and  Scottish  statutes  for 
the  punishment  of  witchcraft,  continued  in  force 
till  die  passing  of  9  Oeo.  II.  c.  5.  In  Ireland, 
the  statute  of  Elizabeth,  to  the  same  effect^ was 
only  repealed  by  1  SL  2  Geo.  IV.  c.  18.  In  the 
Institute  of  the  Law  of  Scotland,  published  by 
Professor  Forbes,  in  1730,  the  existence  and  en. 
minaltjr  of  witchcraft  is  supported  With  great 
energy.  The  punishment  of  death  on  this  charge 
was  indeed  inflicted  in  Scotland  so  Lite  as  1733, 
by  one  of  the  remote  local  judges  — E<L 


fects,  the  question  concerning  the  intrinsic 
probability  of  such  facts  was  a  question  of 
great  frequency,  and  of  the  highest  practical 
importance.  In  those  times  of  terror,  women 
were  punished,  and  always  with  death,  for 
acts  ot  witchcraft ;  men  for  acts  of  sorcery  ; 
human  creatures  of  both  sexes  for  being  pos- 
scssed,  or  causing  others  to  be  possessed  by 
devils:  all  were  punibhed,  or  might  have  been 
punibhed,  for  all  «orts  of  crimes,  on  the  sup* 
posed  evidence  of  ghosts. f 

•fin  Home  publication,  I  believe  in  more  than 
t>ne,  uf  the  taiher  part  of  the  Ittth  century,  or 
the  latter  part  of  the  17th,  I  remember,  in  tor- 
mer  days,  to  have  seen  a  punt  of  a  scene,  in 
winch,  on  the  occasion  of  a  public  trial,  the  ghost 
of  a  murdered  person  appealed  in  court  to  ffive 
evidence  against  the  murderer.  From  such  an 
appcararu  e,  no  danger  could  ever  be  to  be  ap- 
prehended lor  truth  and  justice.  Hut  the  mis* 
thief  would  be,  it  the  reported  testimony  of  the 
ghost  ot  a  murdered  man  should  be  received  in 
evidence,  and  gain  credit;  as  Ins  reported  testi- 
mony, said  to  l>c  givtMi  <ium  tn  rifci,  does  in  ac- 
tual pracfce  — [Thcreliu\ciu»cnsevcral  mstancts 
in  which  witnesses  hate  detailed  evidence  in 
courts  of  justice,  which  the)  liave  alleged  to  be 
ni'-re  rt  petitions  of  the  narratives  of  apparitions- 
Sir  Walter  Stott  printed  lor  the  BanmitjueClub, 
A  remarkable  record  of  such  a  trial,  under  the 
title,  "  Trial  nt  llunitn  Terig  <Z/MJ  Clerk,  and 
Alexander  lime  Macdonald, Tor  the  murder  ot* 
Arthur  DIMS,  sergeant  in  Genital  (Juice's  regi- 
ment or  tuiit,  June  A  i).  at  me  LIV  "  bergeant 
I)a\is,  \\lio  had  charge  of  a  v^rtv  tor  cutorcing 
the  disarming  act  in  one  of  the  wildest  district* 
ot  the  Highlands,  had  been  murdered  in  a  «o- 
Iit.it)  -pot,  u  litre  his  body  was  concealed.  At 
the  truK  a  Highlander  gave  a  distinct  narra- 
tive ot  the  appearance  of  the  sergeant's  ghost, 
whii.li  gave  a  very  lucid  account  ot  the  murder, 
and  described  the  spot  where  the  body  w,n  con- 
iealed.  A  woman,  to  \fhom  this  witness  was* 
servant,  confirmed  his  testimony.  All  efforts  to 
discover  the  re  il  soime  or  motive  of  this  extra- 
ordinary representation,  bv  c^o^s-exa^llnatlon  or 
otheruise,  seem  to  have  been  baffled  with  much 
acutenesd;  but  it  was  impossible  to  avoid  one  cir- 
cumstame,  which  was  dwelt  unon  as  an  mton* 
^ruitv  vi/  that  the  ^host  of  the  Knghsh  sergeant, 
who  had  known  no  (/aehc  in  his  lifetime,  wa* 
(»blii^ed  to  use  that  language  to  be  intelligible 
to  the  witness.  Though  the  other  parts  ol  the 
evidence  were  distinctly  against  the  accused,  the 
suspicion  of  the  juiy  seems  to  have  been  roused 
b)  this  trans  iction,  and  an  acquittal  was  found — 
In  a  ca.se  which  happened  in  the  Highlands,  so 
lately  M  September  lii.'f'J,  evidence  of  a  similar 
description  was  given,  with  this  difference,  that 
it  passed  through  the  medium  of  a  dream,  A 
pedlar  had  been  murdered,  and  his  pack  concealed. 
An  individual  took  the  officers  of  justice  to  a 
spot  where  he  said  a  voice  had  told  him  in  a  dream 
in  Gaelic,  that  the  pack  would  be  found;  and  it 
was  there  discovered  accordingly.  Suspicion  w«* 
naturally  roused  against  the  witness,  out  all  at* 
tempts  to  discover  the  real  ground  of  his  know- 
ledge  were  baffled.  The  accused  was  found 
guilty,  and  executed. —  In  a  weekly  periodical, 
called  "  The  Opera  Glass,11  for  3d  February 
1827,  there  is  an  unauthenricated  account  of  * 
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If  etw  it  should  happen  that;  a  man  should 
be  to  d*t)ger  of  suffering  punishment,  or  in- 
justice  in  any  other  shape,  on  the  credit  of 
any  such  supposition,  it  would  then  be  neces- 
tt&y  to  enter  into  a  serious  comparison  of  the 
twocobnter-forces:  the  improbability  of  the 
alleged  supernatural  fact,  on  the  one  hand, 
On  the  other  hand,  the  probative  force  of  the 
testimony  on  which  the  probability  ot  the 
existence  of  these  supernatural  facts  reakd 
Happily,  in  the  present  state  of  the  public 
mind,  this  danger  does  not  present  itself  as 
being  seriously  formidable  On  the  last  oo<  a- 
skm  on  which  the  notion  of  a  gho«t  presented 
itself  upon  the  judicial  stage,  his  existence 
Was  not  brought  to  view  in  the  iluractei  of 
a  subject-matter  of  proof  or  argument,  but 
Ilia  non-existence  ( I  should  have  said,  her  non- 
existence — for  it  was  a  female  ghost)  was  a*- 
aumed,  and  the  asscrtors  of  it  considered  us 
having,  by  the  assumption  of  that  chatartei, 
subjected  themselves  to  legal  punishment 

At  present,  the  prevailing  impietfsion  seems 
to  be,  that  no  fact,  of  a  nature  confessedly 
supernatural,  is  to  be  believed  on  the  credit 
ot  human  testimony ,  or,  at  any  rate,  of  any 
such  mass  of  human  testimony  as  hath  e\ei 
found  itself  outweighed  by  a  preponderant 
mass  ot  counter-testimony  (composed,  to  wit, 
of  an  assemblage  of  witness  btipmor  in 
number  and  value  taken  together)  in  any 
court  of  justice 

While  thib  mode  ot  thinking  (if  I  am  cor- 
rect in  considering  it  as  prevalent)  continue* 
in  force*  —  as  often  as  the  topic  ot  unpqssi- 
biiity,  or  improbability  approaching  to  im- 
possibility, is  introduced,  the  question  will 
b69  — »  Supposing  (for  argument'*  sake)  the 
existence  of  the  alleged  tact,  would  't  be  a 
supernatural  one?  or,  in  other  vvouK  a  vio- 
lation of  any  known  law  ot  nature'  It  it 
would,  it  is  admitted  on  all  hands  that  the 
fact  (that  Is,  the  allegation  whereby  the  ex- 
istence of  it  is  asserted)  is  not  true  but  my 
proposition  is,  that,  hovvevei  extiaordmaiy 
it  may  appear,  it  does  not  import  the  viola- 
tion of  any  law  of  nature  There  is  nothing, 
therefore,  to  prevent  it  horn  being  believed 
«i  the  ciedit  ot  special  human  testimony 
*md,  in  particular,  of  such  testimony  as  on 
my  side  has  been  adduced  Such,  at  this 
tittle  of  day,  js  the  language  of  the  part)  on 
whose  side  an  article  of  testimony  has  been 

trial  in  the  8ttte~of~Maryland,  of  th^year  17U8 
otf  1799,  in  whuh  it  would  anpcar  that  a  witness 
in  a  civil  case  was  exiimneu  as  to  commumca* 
tfem*  which  he  said  he  had  received  from  a  ghost. 
.  2?h$  Question  regarded  a  testament,  and  die 
Jfhflrt  ui  question,  was  that  of  the  testator  It 
ItJMl  MM  peculiarity,  that  it  wore  a  sky-blue  cont 
Thi  JfthMt  had  much  communication  with  the 
Witnts*  on  other  matters,  but  the  court  over, 
ruled  the  proposal  of  the  counsel  to  put  ques- 
tion* beyomUhe  wibjecUmatter  of  the  cause.— 
JEd+j 


adduced,  the  probative  force  of  which  is  on 
the  other  side  encountered  by  the  objection 
grounded  on  the  intrinsic  improbability  of  the 
alleged  fact 

The  same  progress  of  intelligence,  by  which 
the  mind  of  the  judge  is  rendered  better  able 
to  defend  itself  against  any  deceptions  that 
might  be  attempted  to  be  put  upon  it  by  false 
evidence  bi  ought  forward  in  support  of  im- 
possible or  improbable  facts,  operates  as  a 
bar  to  prevent  the  bringing  forward  of  such 
facts,  and  preserves  his  judicial  faculties  from 
being  exposed  to  t4ie  attempt  Numerous  as 
•ere  the  instances  in  \vhich  the  discernment 
of  the  judge  is  put  to  {he  trial  by  false  evi- 
dence, by  evidenc  e  of  false  farts  —  facts  which 
to  the  stain  of  falsehood  add  the  characters 
of  physical  improbability,  are  seldom  found 
of  the  number  It  is  not  at  present  as  in 
the  davs  of  magic  and  \\itchcraft,  when  the 
extraordmarine&s  ot  the  fait  (so  it  did  but 
derive  its  characteis  horn  that  source)  would, 
instead  of  diminishing,  berve  but  to  increase, 
its  chiiiu  i"  of  being  belie  vtd  False  witnesses 
in  the  planning  of  then  tales  of  falsehood, 
take  (vue  to  render  them  not  un  conformable 
in  any  respect,  but,  on  the  contrary,  in  all 
inspects  as  tontoiinablc  as  possible,  to  what 
is  undeibtood  to  be  the  ordinary  course  of 
nature  When  all  is  done  that  can  be  done 
to  \iirnish  the  faKe  tale,  is  the  taint  of  im- 
probability still  visible  in  it9  —  the  counter- 
evidence  opposed  to  it,  is  little  in  danger  of 
opeiatmg  with  less  than  its  due  weight  The 
leign  of  ri'Iigittas  impostures,  I  mean  impos- 
tuies  grounding  their  prospects  of  success  on 
notions  dnivedfiom  religion,  seems,  t  h  rough  - 
(  out  the  field  of  scientific  civilization,  or  (which 
li'ippens  l>  be  the  same  thing)  of  Christen- 
dom, prettv  well  at  an  end  Judges  arc  no- 
where piepared  to  give  credence  to  them, 
and,  this  being  understood,  suitors  are  as 
little  prepaied  to  hazaid  them  When,  in  the 
last  tcntui),  the  Cock-lane  ghost  afforded 
entertainment  to  an  English  court  of  justice, 
it  did  not  present  itselt  spontaneously  —  it 
was  draggtd  into  the  light  of  day  by  persons 
\vlio  called  down  the  hand  ot  avenging  jus- 
tice upon  the  l}*ng  ape  that  gave  it  buth 


§  8.   An  objection 

On  a  loose  and  hasty  survey,  the  case  of 
impossibility  or  improbability  —  of  intrinsic 
impossibility  or  improbability  on  the  part  of 
the  supposed  fact  in  question  —  might  be  apt 
to  prevent  itself  in  a  different  point  of  view 
from  that  in  which  it  has  been  above  exhi- 
bited ,  in  a  point  of  view  in  which  the  objec- 
tion to  the  tact  might  be  apt  to  appear  not 
to  belong  to  the  head  of  circumstantial  evi* 
dencc,  but  to  he  constituted  by  a  body  of 
distinct  evidence  brought  forward  on  the 
other  side.  This  conception  is  accordingly 
in  a  manner  implied  in  the  import  of  the  term 
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intrinsic,  applied  as  above :  it  may  seem  im- 
plied in  the  words  impossibility  and  s'mpro- 
fta&i/ity,  even  when  taken  by  themselves. 
Impossibility,  it  may  be  said,  is  a  property 
that  may  with  propriety  be  ascribed  to  the 
fact  itself.  Look  at  it  by  itself — every  one 
sees  it  at  first  glance  to  be  impossible.  Look 
at  it  in  this  point  of  view,  you  see  it  by  it- 
self: what  jou  do  see  is  the  single  fact  in 
question:  but,  seeing  this,  wh<it  other  facts 
do)ou  see?  what  othei  farts  do  jou  look  tor? 
what  othei  facts  have  }ou  need  to  look  tor  •> 
Absolutely  none  , 

This  view  of  the  matter  i*  vv^wt  seems 
likely  enough  to  b*'  entertained  ,  it  beinif  pre- 
sented to  the  mind,  and  in  a  manner  war- 


degree  sufficient  to  overcome  the  impediment 
opposed  by  the  attraction  of  gravity. 

Such  are  the  two  laws  in  question :  but, 
in  alleging  (as  I  do  for  shortness)  the  exist- 
ence ot  these  two  ideal,  and  as  they  might  be 
termed  verbal,  laws,  what  is  it  that  I  allege  in 
substance  ?  In  truth  nothing  more,  in  either 
ca*e,  than  an  assemblage  (though  that  an  im- 
mensely multitudinous  one)  of  facts  agreeing 
with  each  other  in  a  certain  point  of  view  — 
with  which  facts  the  extraordinary  phenome- 
non in  question  is  seen  to  be  mi  conformable. 
All  bodies  that  1  know  anything  of,  tend 
towAids  the  centre  of  the  earth.  My  what 
consideration  is  it,  that  I  am  led  to  form  a 
proposition  so  geneiul  and  exclusive?  By 


ranted,  by  the  tuin  of  the  language  whirh,  '  these  which  follow  Every  motion  I  make 
on  the  occasion  in  question,  is  commonly  em-  j  or  expenence,  even  minute  of  time  I  *it  or 
ployed  Upon  closer  examination,  hovvcvei,  |  stand  without  an v  considerable  motion,  every 

motion  I  feel  <>i  *,ee  on  the  part  of  other 
bodies,  coneuis  in  giving  me  a  confirmation 
ot  the  truth  ot  it,  so  far  lu  depends  upon  the 
evidence  of  mv  o\\n  senses  Do  I  apply  for 
tinther  inloi maiion  to  the  presumed  expe- 


the  propriety  of  it  \\ill  vanish  it  will  be  seen 
that  the  natuie  ot  the  ca^e  indi*piMi<..ihl\  le- 
quires  that  other  fart*>  should  be  taken  into 
the  aceount  in  which  (M«*et  such  other  fact*, 
not  being  brought  foivv.ud  hv  an)  direct  tes- 

timon\,  or  other  eudcnee,  cannot  hut  come  i  nence  and  observation  —  to  the  actual  rela- 
under  the  head  of  circumstantial  evidence  i  tion  and  declaration,  of  other  individuals,  my 
Take  one  of  the  \  ultf.u  rases  ot  \\neln  latt,  '  fellm\  -eieatures  ' — the  information  runs  con- 
—  at  piebdit  in  eivih/cd  enuntnes  ,i  liidieiniii  j  stantly,  and  without  anv  the  least  exception, 
one  —  in  limit  ChiiMian  uumtiie**  not  verv  !  in  the  same  strain  Oial  evidence  and  written 
lon^  Hiro,  in  some  puts  ot  Mniie  sueh  conn-  |  evidence  --men  and  hooks — books  touching 
tries  pei haps  even  now,  but  too  MMIOIIS  ti  one  |  on  tin-*  pm  tieular  subject  duectly  and  profes- 

—  books  touching  on  it  incidentally  and 


An  old  mm,  01  (to  tike  the  more  <  oinmon 
case)  an  old  woman,  tiavilliiitf,  at  pleasure, 
with  prodigious  \elncitv,  and  in  eveiv  duec- 
tion,  through  the  an,  without  any  a^istanee 
at  all  tor  the  jouinev,  or  none  In-tier  than 
what  may  be  supposed  to  be  JiiToMUd  b>  a 
broomstick  —  Do  jou  believe  it  '  No  \Vh\  * 
Because  it  is  impossible  it  is  a  Jact  in  itself 
impossible.  Arevou  in  vmir  senses?  \ou  will 
baj  ^o  too  Would  jou  have  Us  go  out  of  the 
hiihjeit,  call  in  other  farN,  and  attempt  to 
reabon  about  it  '  'I  he  verj  attempt  to  reason 
would  he  an  irrational  one 

The  fnmness  ot  mj  pei  suasion  on  the  sub- 
ject can  hardlv  he  exceeded  by  unj  that  could 
be  entertained  hj  a  per-on,  vvho,  speaking  of 
it,  should  emploj  such  language  as  is  above 
But  as  to  the  source  ot  that  persuasion,  upon 
examining  it,  I  do  not  find  it  ijinte  so  simple 
Were  a  fact  of  the  description  in  question  to 
be  reported  to  me,  I  should  regard  it  as  not 
true.  For  what  reasons v  Because  (\\ot  to 
look  out  for  any  mere  repugnancies)  it  stands 
in  contradiction,  for  example,  to  two  physical 
lavva.  One  is,  that  no  body  ever  changes  its 
place  without  some  specific  cause  of  motion  :* 
another  is,  that,  even  when  exposed  to  the 
action  of  any  such  specific  cause  cf  fnotion, 
no  body  suffers  any  such  change  of  place,  un- 
less the  force  of  such  specific  cause  be  in  a 

•  Of  the  causes  of  motion,  an  enumeration 
has  been  given,  snprd,  pp.  84,  85. 


cnllatenilly, — nil  roncur  in  giving  evidence  on 
the  s(ime  side  All  this  body  of  information, 
all  this  immense  and  continually  accumula- 
ting hod y  ot  mtoi  mutton,  may  at  any  time,  so  tar 
as  it  were  vvoith  \\lnle  to  pursue  the  thread 
ot  anal  v  sis,  be  resolved  into  so  many  distinct 
ai  tides  of  evidence,  ranged  under  the  heads  of 
distinction  already  exhibited  in  this  work. 

Alter  all,  what  does  it  amount  to?  Not 
an>  direct  evidence  disaffirming  the  existence 
ot  the  supposed  maipc  journey  What  then? 
So  main  artielt  s  of  cncurnstantial  evidence) 
neither  moie  nor  lo*.  But  this  circumstan- 
tial evidence,  this  supposed  disaffirming  evi- 
dence (it  mav  again  be  asked,) — how  does  it 
disprove  the  truth  of  the  supposed  affirmative 
evidence  •*  In  no  other  individual  instance  was 
motion  ever  produced  without  a  distinct  ft** 
si^mible  cause,  referable  to  some  one  or  other 
ot  the  enumerated  head*  —  in  no  other  indi- 
vidual instance  was  the  force  of  gravity  ever 
oveicome  b>  a  force  lews  considerable  than 
its  own  •  to  come  to  the  point  at  once,  in  no 
otbei  individual  instance  was  an  old  woman 
ever  earned  through  the  air,  either  without 
any  assisting  instrument,  or  with  an  instru- 
ment of  no  greater  degree  of  appropriate  effi- 
cacy than  a  broomstick,  by  the  exertions  either 
oi  her  own  volition,  or  by  the  exertions  of  the 
volition  of  any  other  being  (such,  for  example* 
as  a  devil,)  applying  itself  to  her  bodily  fa- 
culties for  that  purpose. 


tot 
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But,  from  tbe  non-existence  of  any  such 
extraordinarily  produced  motions  in  those  m- 


numerous  as  they  are,  how  does  it 
follow  that  no  such  motion*  have  been  pro- 
(freed  in  this  instance?  In  none  of  those 
has  there  been  any  direct  evidence 
e  existence  of  such  extraordinarily 
produced  motions.  But  in  this  instance  sue  h 
affirmative  evidence  does  exist  Continue 
tb&n  to  disbelieve  the  existence  of  such  ex- 
traordinarily produced  motions  in  those  se- 
veral instance*;  but  think  not,  from  their 
non-existence  in  those  instant  i*,  to  piove 
their  non-existence,  much  U-m  tlieir  impos- 
sibility, in  this.  Think  not  that,  because 
their  existence  is  not  to  be  believed  without 
evidence*  therefore  their  existence  ran  he 
reasonably  di->belie\«l  against  evidi  IKC 

I  should  not  expect  to  find  in  the  pe^on 
of  any  reader  of  these  pages,  an  indi\idu<ii  in 
whose  mind  a  persuasion  of  the  existence  ot 
any  such  aerial  journey  would,  by  the  above 
train  of  reasoning,  be  produced  On  the  othei 
hand,  neither  do  I  see  how  it  is  pos^ibli  to 
contest  the  truth  ot  it,  *»o  t<ir  as  rnmi'ini  the. 
position  it  rests  upon,  —  to  \utf  that  all  the 
argument  that  is  adduced,  or  can  be  add  need, 
in  disproof  ot  such  supposed  tact,  amounts  to 
no  more  than  this  observation,  \i/  the  want 
of  consistency,  conformity,  agreement,  ana- 
logy (take  what  word  we  \\ill,  it  makes  no 
difference,)  between  this  extraordinary  sup- 
posed fact,  and  tue  other  ordinary  id<  t:»  above 
brought  to  view,  of  the  tiuth  of  \\huh  \\e 
have  been  butficii'iitlv  persuaded  b>  dutct  t  \  N 
dence  Yet  upon  no  *ti  anger  norX)thei  grounl! 
than  this  discontornnty,  we  scruple  not  to  dis- 
believe such  ex  tiaordmaty  facts,  and  that  with 
so  firm  a  degree  of  persuasion,  as  without 
difficulty,  and  almost  grvithout  thought;  to 
pronounce  them  to  be  imjn^^ble 

So  far,  so  good  but  this  propensity  in  our 
minds,  does  it  alter,  doe*  it  influence  in  any 
respect,  the  nature  ot  the  facU  themselves^ 
By  disbelief  i  g  the  existence,  past,  present, 
or  futute,  ot  any  fact  \\hat*oever,  is  it  in  our 
power  to  destroy,  to  annihilate,  its  existence  ? 
to  cause  a  fact  never  to  have  exMeJ,  tot  ex- 
ample, that  in  truth  has  existed  7  Unquestion- 
ably not.  Most  certainly,  not  any  influence 
on  the  existence  of  the  facts  themselves  can 
be  exercised  by  the  opinion  such  beings  as  we 
entertain  of  their  existence  Yet,  after  all, 
when  We  come  to  inqunc  what  is  the  nature 
of  the  effects  which  any  such  disconlormity 
(Of  rather  our  observation  of  the  existence 
Of  ftttch  disconformity*  which  is  all  we  have 
of  it*}  is  capable  of  produe  MLP,  —  the  answer 
U,  *  disposition  on  our  part  to  disbelieve  the 
exiittttAs  of  the  supposed  extraordinar)  fact 
a  temhfucjinourown  minds,  not  any  tendency 
in  the  &eta  themselves. 

'!  has  much  indeed  may  be  added,  vis.  that 
KO  often  119  a  man  in  his  proceedings  assumes 


the  falsity  of  such  facts,  so  often  will  he,  in 
that  respect,  art  rationally,  and  tind  hi*  con- 
clusion* warranted  b>  experience*  so  often 
as  he  assumes  the  truth  of  them,  and  acts 
upon  that  foundation,  so  often  mil  he  find 
himself  deceived — completely  and  deplorably 
deceived  This  argument,  after  .ill,  will,  upon 
a  strict  scrutiny,  appear  to  amount  to  no- 
thing to  be  in  appeal  anct?  perbaps  a  distinct 
and  additional  ai^rument,  but,  in  truth,  t»o 
roach  of  it  as  is  tnu*,  no  moie  than  the  same 
rcpntbcritid  over  a^/un  in  another  point  ot 
view  As  to  everything  that  is  to  come — 
as  to  all  supposed  hituie  result* —  itib  mere 
surmise,  met e  opinion,  without  facts,  without 
e\idcnte,  a  mere  assumption  of  the  matter 
in  depute  As  to  all  past  results,  it  amounts 
to  no  more  than  the  already  alleged  and  ad- 
mitted dhtt'onformitv,  reived  up  only  in  an- 
other hhupe 

What,  they,  is  the  true  reply  to  the  ar- 
gument in  question,  buppoMiip  it  adduced  by 
a  believer  in  \\itcturatt  —  adduced  for  the 
purpose  of  \\eakenmtf  our  confidence  in  the 
proof  afforded,  by  the  dibconioiimty  in  que^- 
tion,  of  the  non-existence  ot  tint  practice9 
It  i*  this,  —viz  that  whitever  argument  is 
capable  of  bung1  hi  ought  forward  toi  the  pur- 
pO^e  of  \\iakemntf  our  confidence  in  the  ar- 
gument indtiativeot  the  non-existence  ot  that 
piactice,  applies  in  like  manner,  but  with 
much  prcattM  foice,  to  tveiy  argument  that 
can  he  biou^ht  fin  \\uid  in  fuvoiu  of  its  exist- 
i  me  '1  he  travelling  ot  old  \\omen,  \Mth  or 
without  broomsdiks,  through  the  air,  is  that 
ut  event  \\huh  even  vou  who  affirm  the 
of  it  in  tins  or  that  particular  in- 
stfintt\  admit  i»ot  to  be  a  common  one  But 
tht  e\ibten<\y  ot  peison*  who,  by  any  one  of 
a  great  vaiiety  of  motives,  are  iinpelltd,  and 
evci  tually  cciiiipfllod,  to  exhibit  relation?  of 
facts,  ordinary  as  \\ellasextriordinary,  \vhirb, 
on  examination,  prove  not  to  be  true,  ib  a 
fa^t  unhappily  but  too  often  venhed  rlhe 
action  ot  old  women  in  the  chaiaiter  of 
witches  is  a  fact  whuh,  a< cording  to  your 
own  statement,  has  happened  but  now  and 
then,  at  this  or  that  particular  time  and  place, 
but  the  action  ot  men  and  women,  old  and 
young,  \\ith  brooms  and  without,  in  the  elm- 
lacter  of  liars,  ib  that  sort  of  event  which  has 
been  happening  at  all  tunes  and  in  all  places 
of  which  we  have  any  arcourit  This  is  so 
trucf,  that  a  wager  (tor  though  a  wager  is  no 
direct  pi  oof  ot  any  tact  which  is  the  subject 
of  it,  it  n,  however,  a  proof  of  the  real  con- 
fidence of  him  who  joins  in  it,  and  a  punish- 
ment f<{r  rash  confidence  on  the  part  of  him 
who  lo<-es  it, )  in  the  character  ot  an  argument 
ad  houunem  ut  leant,  a  wager  on  this  subject 
might  be  brought  forward,  not  altogether 
without  congruity.  Show  witches  on  your 
part,  while  I  on  my  part  show  hart,  for  the 
*pace  of  a  term  in  Westminister  HalL  at  w> 
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considered  as  the  best  evidence,  extracted  in 
the  best  manner;  and  which,  though  termed 
the  best  soi  t,  i*  not  to  be  considered  as  an 
extraordinary  sort,  but  the  sort  which  is  ordi- 
narily required  and  obtained  in  ordinary  cases. 

II  Accordingly,  anti-ph>sical  facts  aie 
seldom  represented  anywhere  —  never  in  the 
face  ot  justice  —  as  having  manifested  them- 
selves in  the  prebence  of  divers  persons  at 
the  same  time. 

In  the  instance1  of  ghosts  and  apparition*, 
this  has  already  heen  matter  of  general  ob- 
sei  vation  Why  M>  ' 

•  1  A  persuasion  of  this  sort  has  in  many 
instances  been  sincere  —  the  consequence  of 
delusion  In  the  instrmce  of  a  celebrated  an* 
thoi  of  Hei  1m,*  to  whom  we  aie  indebted  for 
a  most  curious  and  instinctive  account  of  hii 
own  ca^e,  the  appearance  was  the  result  of 
bodilv  indisposition  ,  and  the  unieahtj  of  the 
evistence  of  a  coi respondent  external  object 
known  bv  the  patient  at  the  time.  The  ap- 
pantion  appears  not  to  two  peiMWs  at  once, 
\\  hv  r  iieiaii"!1  two  per  sons  aie  not  subject 
to  tl.e  same  indisposition,  l><  dily  or  mental, 
inamfiMmg  itstlr  in  the  same  manner ,  at  the 
s.une  time 

•J    \\lure  the  reported  perception  lias  not 
had  deluMon,   but   M'U-eoiiM'ious  mendacity* 
loi  it-  can  c\  it  ha-  m  \  er  happened  that  two 
pi  i  MU  is  have  eoncui  ledinthe  utter  a  iCcot  such 
upnit,  on  an)  judu  i«il,f  01  M>lemn —  though 
extia-judicial,   occasion      \\  h)  *    Because  of 
the  extreme  and  manliest  difficult}  of  canjing 
through  anv  such  plan  of  imposition  withsuc- 
„ .  ces»s       Subjected  to  examination,  tluv  could 
'"  '"''  iintr*c  °J  j  not  hope  to  escape  eontiadictmg  themselves, 
nature  have  ban  atttMjit*  d  to  he  piowd          Us  ^u  j|  ^  0|U.  anu(|un.     AcroidiriKl),  when  a 

The  accreditation  of  anti-ph)M«al  or  su-*    man  erybaik^in  a  |  Ian  ul  this  kind,  he  chooses 
pcrnatural  facts  is  bv  no  mean-  a  matter  of     the  comp.ui)  and  tl»e  oefM-ion,  and  takes  care 
indilferenc  c  toju-tiee,    -  rvin  ot  LieN  w  Inch,  '  not   to  expose  his  tale   to  contradiction,   de- 
\vith  relanmi    to   the   fa<  t    upon   tht    c,n pet,  i  signed  or  mide-ii^ned,   fiom  a  ctmfeder.ite 
have  no  otlni  eireumManee  in  common  than  III    The  anti-phvMeal  tacts  thus  repotted 

their  beirif  (<>n  the  su[)[io-.i(ion  oi  tlieir  truth  )  are  never  of  the  |»enriancnt,  but  alvvajs  of 
super  natuial  facts  Lvc  r  v  siu  h  tact,  if  admit- 
ted tor  true,  opens  the  door  for  the  admission 
of  ever)  other  it  establishes  the  precedent 
it  establishes  this  ^eneiallv  applicable  pro- 
position, viz.  that  repugnancy  to  the  obvious 
lavvaof  nature  i*  no  bar  to  credibihtv  (Jive 
<  redittoany  one  instance  ot  witchcraft, — with 
vvhdt  consistency  or  reason  can  vou,  on  the 
mere  ground  of  natural  incredibility,  refuse 
to  give  credit  to  any  other? 

Such  being  the  tendencv  of  credit  given  to 
supernatural  facts —  such  the  mischievous  in- 
fluence of  supernatural  facts,  in  themselves 
indifferent  and  innoxious,  —  it  may  b%  not 
unuseftil  to  bring  to  view  such  considerations 
as  tend  to  diminish  the  credibility  of  anti- 
physical  facts  in  the  lump. 

I.  No  fact  of  this  cl.'iss  waa  ever  established 
by  that  sort  of  evidence  which,  under  the  best 
system  of  procedure  in  respect  to  evidence,  i$ 


many  guineas  a- head,  and  see  whose  purse 
will  be  fullest  at  the  end  of  it. 

When  I  have  to  choose  between  believing 
a  common,  and  believing  an  uncommon,  event, 
I  believe  the  former,  in  preference  to  the  lat- 
ter. Why?  Because,  in  the  very  words  which 
I  make  use  of,  it  is  implied,  that  the  e\ent 
called  common  has  hitherto  hern  of  more 
frequent  occurrence  than  the  event  called 
uncommon  and  to  suppose  that,  IMV  mvr  been 
hitherto  more  frequent,  it  \\ill  Mmtinue  to  be 
so,  isonlv  to  believe,  what  .ill  experience  tes- 
tifies, that  the  course  ot  ufitme  i>  uniform 

The  cortcluMon  seems  to  be,  that,  in  sup- 
port  of  a  per>uaMon*of  the  impo-xihilitv  of 
any  tact,  the  best  and  utmost  pi  oof  which  the 
nature  of  the  c.i^e  admits  of,  u  the  indication 
of  its  discontorimtv  with  some  ( lasb  of  tacts 
indicated  bv  those  piopn«ition*  which,  tor  the 
convenience  oi  di^coyise,  have  been  received 
uiidet  the  appellation  of  laws  of  Mature  and 
that  such  pi  oof,  so  £ivi  n,  ot  Mieh  di-contoi- 
nutv,  may,  with  propnetv,  he  referred  to  the 
hi  ad  of  <  ircunistantial  evidence 

Certamtv,  absolute  cert.iintv,  is  a  satisfac- 
tion which  on  every  ground  of  IIKJUII  v  we  aie 
continually  gra^pim?  at,  but  whieh  tin1  inex- 
orable natuie  of  tiling  has  plrt<  td  foi  i  v  er  out 
of  out  reach  1'iactical  cei  taint  v ,  a  decree  ot 
sissur  AIKV  Miftieient  loi  piactice,  i«.  a  1>U  -Mnjr, 
tht*  attainment  of  which,  ,i-  uliin  <\*  it  lie^ 
in  our  vvav  to  attain  it,  nn.  ho  ^ilhnent  to 
console  us  undci  the  waiil  of  an\  Mich  Miper- 
ftiiiMis  and  unattainable  acquisitions 


9     I  'Htru^ftrarthines* 
which 


of  the   ernUnec    />?/ 


the  evaneseent,  kind 

\\h\  '  U«  cau-e,  were  they  of  the  per- 
manent kind,  the  production  of  the  object 
constituting  the  nrifiiial  '•ource  of  the  rial 
evidence  would  ot  louihe  be  called  for:  nor 
could  credence  he  expected,  unless  it  were 
produced  This  case,  when  looked  nearly 
into,  is  found  resolvable  into  the  preceding 
one  Why  ;  Hecauae,  supposing  the  source 
of  evidence  produced,  and  the  evidence  ex- 
tiaeted  from  it,  under  the  eje  of  the  judge, 
the  anti-physical  fact  manifests  itself  in  the 
presence  ot  divers  persons  at  once. 

If,  in  any  instance,  (he  exhibition  of  the 
anti-physical  fact  in  the  presence  of  divers 
persons  ha*  been  undertaken  or  attempted,  it 
h,»h  been  in  the  way  of  legerdemain  and  irn* 

*  Nicolai:  in  Tilloch's  Philosophical  Maga- 
zine, and  Hibbert's  Philosophy  of  Apparition*, 
t  See  above,  p.  101,  Note  f — 


RATIONALE  OP  JUDICIAL  EVIDENCE. 


[BooK  V. 


What,  then,  is  legerdemain  ?  It  10 
the  apparent  violation  of  some  law  or  laws  of 
itiMwtf*}  ite  circumstance*  which,  if  known, 
Mj$n}ll  thow  that  no  such  violation  existed, 
feifttt  concealed. 

vpon  thi«  view  of  the  matter,  it  should 
4CMI  that  those  who  maintain,  in  the  charac- 
ter of  a  universal  proposition,  the  non-t'Xist- 
froceof  wtch  physical  facts  as  abo\  e  described, 
itt*y  safely  and  even  consistently  admit  their 
e9Mt*l»ce,  in  the  event  of  their  being  deposed 
to  by  a  considerable  number  of  unexception- 
able witnesses,  some  or  all  of  them  of  tfood 
character,  their  testimony  hemp  extru<  ted  I>y 
a  judicial  examination,  conducted  with  com- 
petent ability,  in  the  best  mode 

That  the  evidence  should  be  exti acted  in 
the  best  mode,  it*  a  condition  altogether  es- 
sential For.  if  you  will  accept  of  a  b.id  mode 
— of  a  mode  which  English  judges,  knowing 
the  best,  and  the  value  of  the  hc<n,  accept  ol, 
not  only  in  preference,  but  to  the  ex<  IIIMOII  ot 
the  best,  —  >ou  may  prove  \vitch<raft,  in  the 
manner  in  which  witchcraft  has  been  proved, 
frnd  conclusively,  to  the  dcstnu  tion  of  the  de- 
fendant* in  any  quantity  you  please  In  the 
closet  of  a  j  iidge  or  other  person  hav  i  rig  uii'i  t  y 
or  destruction  in  his  power,  \oii  may  tians- 
form  old  women  into  witches  bj  confession,  in 
any  number  that  >ou  please,  and,  b>  taking 
upon  yourself  the  wording  of  the  confession, 
leaving  nothing  to  do  to  the  \\itch  besides  the 
Signing  with  her  maik,  you  save  her  so  much 
trouble.  Of  course,  you  will  not  in  this  ui<*c 
fall  into  any  such  inconsistency  as  that  ot 
culling  for  the  personal  evidem  e  to  be  cor- 
roborated (as  in  other  cases)  by  real  evidence , 
that  is,  of  the  permanent  kind,  as  above 

§  10.  Motives  tendiny  to  produce  nfhrmn'i  m 
of,  and  beluf  t»,  facts  dwLonJnrmuble  to 
the  course  of  nature 

In  the  case  of  a  fact  in  regard  to  uhicli  its 
apparent  anti-physicahty,  its  apparent  incom- 
patibility with  the  laws  of  nature,  operates 
as  a  d  is  probative  circumstance,  —  the  proba- 
tive force  of  the  evidence  on  the  other  hide  — 
the  probative  force  of  the  testimony  deposing 
in  affirmance  of  the  fact — m,  on  various  occa- 
sions, apt  to  be  subjected  to  diminution  fiom 
the  same  cause  In  determining  whether  any 
degree  ot  credence  ought  to  be  given  to  an 
apparently  anti-physical  fact,  regard  must  be 
had  not  only  to  the  circumstantial  evidence 
i  afforded  by  its  apparent  anti-phy«icahty,  but 
*ho  to  the  probability  of  seductive  motives 
Acting  upon  the  witnesses  by  whom  the  fact 
fe  affirmed. 

y*Hous  are  the  occasions  on  which,  by  the 
fiuwiuiftte  and  seductive  influence  of  this  or 
that  Species  of  motive,  men  are  led  to  repre- 
sent *ft  -true*  facts  which  if  they  were  true 
\vould  be  anti-physical,  hut  which  are  not 
tru*.  Vfriott*  are  the  classes  of  anti-physical 


facts,  to  the  truth  of  which  men  are,  on  those 
occasions,  led  to  depose.  Coupling  together 
the  nature  of  the  fact  and  the  nature  of  the 
occasion,  I  proceed  to  byng  to  view  some  of 
the  principal  instances  in  which  this  cause  of 
deception  has  been  observed  to  operate. 

In  all  these  several  ca^es,  it  may  be  of  use 
here  to  premise  that  the  seductive  power  of 
the  species  of  motive  in  question,  applying  as 
it  were  to  tuo  diiferent  quarters  oi  the  mind 
at  once,  the  understanding  and  the  will,  ope- 
rates upon  it  with  a  double  influence  What 
is  not  tyie,  it  prompts  a  man  to  regard  as 
true ,  and  what  is  neither  true,  nor  so  much 
as  by  him  regarded  as*  being  so,  it  prompts 
him  to  report  as  it  it  were  true. 

I  Facts  promising  wealth     Transmutation 
of  less  valuable  metals  into  gold     Seductive 
motive,  in  the  character  of  a  cause  of  delusion 
uppl}ing  to  the  undei standing  of  the  person 
addressed -*-the  person  to  whom  the  report 
is  made,  —  the  love  of  the  matter  of  wealth 
Seductive  motive  applying  to  the  understand- 
ing of   the  ouginal   reporter  (the  supposed 
operator)  in  case  ot  delusion  (bimple  incoi- 
rectnes^,    without  mendacity,)  —  the  same, 
aKo,  the  pleasure  of  cuiiobity,  the  pleasure 
of  reputation,  and  of  the  power  attending  it 
Seductive  motive  apphmg,  in  case  of  men- 
dacity, to  the  will,  —  love  of  the  matter  of 
wealth  ,  viz  the  wealth  to  be  gained  by  the 
sale  of  the  fal&e  secret 

Tiniismutation  of  a  le&s  valuable  metal 
into  gold,  is  in  itself  neither  mote  nor  less 
credible  —  a  fdlrt  neither  moie  nor  less  aritu 
physical,  nor  devious  in  specie* — than  trans- 
mutation of  gold  into  a  less  valuable  metal 
Yet,  the  probative  force  ot  a  testimony  as* 
setting  the  transmutation  of  another  metal 
into  gold,  would  be  less  than  that  of  a  tes- 
timony asserting  the  le verse  Why?  Because 
the  agg legate  forte  of  the  seductive  motives 
above  mentioned  is  so  much  greater  in  the 
latter  case  than  in  the  former  In  the  latter 
case,  the  most  powerful  of  all,  the  desire  of 
wealth  dot's  not  apply 

II  Cute  ot  diseases  by  supposed  inade- 
quate means     Seductive  motives  applying  in 
the  (huiacter  of  a  cause  of  delusion  to  the 
understanding  ot   the  person   addressed, — 

*  By  transmutation,  according  to  the  sen^e  in 
which  it  u  understood,  may  be  signified,  either 
a  pair  of  anti  physical  facts,  or  a  fact  simply  de- 
vious m  specie  Understood  in  a  literal  sense, 
it  involves  two  anti-physical  facts,  annihilation 
of  the  other  metal — creation  of  the  gold*  On 
either  of  the  two  following  suppositions,  it  is 
butc  fact  simply  devious:*-!.  Gold  la  a  com* 
pound  of  two  other  bodies:  they  are  transmuted 
into  gold,  by  being  mixed  together,  in  the  re* 
miisite  manner  and  in  the  requisite  proportion*. 
&  Gold  i&  one  of  diven  ingredients  m  the  com* 
position  of  another  known  body :  by  the  separa» 
U<m  of  the  other  ingredients,  the  remaining  in- 
gredient u  transmuted  into  gold. 
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further  and  prodigigubly  greater 


aversion  to  the  pains  of  sickness:  love  of 
life.  Seductive  motive  applying,  in  the  case 
of  delusion  to  the  understanding  of  the  ori- 
ginal reporter  (the  supposed  opeiator,)  —  the 
same  as  in  the  case  ot  the  transmutation  of 
metals.  Seductive  motive  applying,  in  the 
ca*e  of  mendacity,  to  his>  will,  —  the  same  as 
in  the  case  of  delusion. 

In  thin  case,  the  fact  of  the  ruie  of  the 
disease  in  question  b)  the  opeiatiori  ot  the 
supposed  remedy  in  question,  is  one  ot  ^cven 
contending  facts  of  all  which  the  compaia- 
tive  probability  requiies  t*>  be  weighed 

1.  No  real,  or  at  Least  such,  di^ea^e  the 
symptoms  reallv  existing,  but  the  lesultot 
the  imagination 

t2  No  ical  disease  the  \vmptom*  menda- 
cious! v  reported 

3    The  di^a^e   cured,   but    bv    the   mere 
influence  of  the  imagiu  ition,  not  bv  the 
lation  of  the  supposed  lemedv,  — or  bv 
other  remedy 

4.  The  di-ease  gone  off  ot  itself  cuied,  with- 
out the  assistance  ot  the  imagination,  bv  the 
unknown  healing  power  ot  natuie,  or  In  the 
<  ess-atmn  of  the  aetion  <>t  the  moibilie  r  ui^e 

J  The  disease  not  complete!)  rum],  i.  e 
nut  uUimatel)  cm  id,  but  the  symptoms  mol- 
lifted  or  removed  tut  a  time  ,  viz  bv  eithei 
of  the  two  pieccdintr  cause-*,  Nos  ,'J  and  4 

(J    The  disease  not   cured  in  unv    deince 
the  cessation  ot  the  s\mplom«-i  being  faNelv 
reported,   wln-thei   tluuugh  delusion  or  men- 
dacit),  and  whtlhcr  on  the  p.u-t  ot  the  patient 
or  of  the  mediuil  practitioner 

7.  Oi,  la*<tlv,  the  diM'ciM-  cuicd,  and  bv  the 
operation  of  the  Mippo-cd  luined) 

Of  the  dihiMvc  inllueiire  of  the  unturinffc- 
tion,  exemplifications  inav  be  toftnd  in  the 
choice  made  tormcrlv  ot  miMiu  me*  (iold,  it 
was  thought,  must  lie  a  sovereign  rem«  <ly 
and  all  the  efFoits  of  indtistrv  were  emplovid 
to  make  it  potable  A  reined)  fni  diseases'' 
Wh)  ?  Because  it  was  MI  valuable  —  because 
it  was  so  rare  Diamonds  aie  still  more  va- 
luable happily  thev  wcte  never  emploved  tor 
the  cure  of  diseases  partlv,  perhaps,  because 
they  were  s»o  much  mure  difficult  to  rome  at 
than  gold,  paitly,  because  there  was  nu  hope 
of  rendeiing  them  potable 

III  Facts  promising  happiness,  threaten- 
ing unhappiness,  both  in  the  extreme  The 
fact  in  question,  spoken  of  as  evidential)  ot 
a  commission  given  b)  asupernattnal  being  to 
a  man,  to  i^ue  commands  to  anv  or  all  other 
men;  those  commands  converted  into  law**, 
by  threats  as  well  as  promises;  by  prediction 
of  pains  to  be  endured  in  this  or  a  futufe  life, 
in  case  of  disobedience — of  pleasures,  in  case 
of  obedience.  Take  even  the  promises  alone, 
without  the  threats,  — the  seductive  force  is 
already  beyond  comparison  greater  than  in 
the  case  of  the  making  of  gold,  or  the  super- 
natural cure  of  diseases :  add  the  threats,  it 


receives  a 
increase. 

Prudence  suggests  and  requires  the  yield* 

ing  to  the  probative  force  of  this  fact, tie 

giving  credence  to  it,  without  btaying  to 
inquire  into  the  intrinsic  credibility  of  it  — 
into  it*  coincidence  or  deviouHiiess,  in  degree 
or*  specie,  with  reference  to  the  usual  course 
of  nature  —  into  it*  conformity  or  repugnancy 
to  the  obvious  laws  ot  nature. 

In  this  way, —  b)  the  help  of  an  instrument 
of  Deduction  which  seems  to  be  ready  made, 
eomtirig  the  hand  ot  whocvei  has  confidence 
'enough  to  take  it  up  and  iu»e  itf — any  man 
(it  might  seem)  would  have  it  in  his  power 
to  im POM.'  law«,  and  those*  mesistible  oneat 
upon  anv  <md  eveiv  other.  Surli,  accordingly, 
might  have  been  the  result,  it  the  operation 
had  been  coniuie'l  to  one  person,  or  if  the 
operator,  in  v\ h.ifevci  munhci,  had  agreed 
among  themselves  Happily  for  human  li- 
berty at  least  (  not  to  ^peuk  of  happi^sa  and 
virtue,;  no  surh  eoncord  has  existed.  In 
diiFcieiit  nations,  Mimotiiiie*  even  in  the  ?nme 
nation,  K-^isIatoi^  -reking  to  Mile  men  by  this 
instrument  have  come  forward,  opposing  and 
combating  one  another  with  this  instrument, 
no  le^s  dendedlv  and  strenuously  than  othen* 
with  the  s\vonl  Karli  IKIS  [>roelaimcd  to  the 
vvoild, — The^e  ot  mine  art1  the  tine  wondem; 
i  all  others  —  all  those  otheis  that  )ou  hear  of, 
aio  taUc  these  that  I  piomulgixte  to  you  are 
the  ircniunc  eommands  ,  all  others,  all  those 
othcii  that  v ou  heat  ot,  are  spurious.  Divided 
tlyi^,  and  opposed  to  itself,  the  seductive 
foice,  how  *-eldom  soever  etTeetually  tesisted, 
ceased  to  be  absolutely  irresistible. 

SIM  h  aie  the  motives  by  which  a  man  may 
be  urged  to  give  credit  to  untrue  facts.  But 
how  <  omes  it  to  he  in  nis  power  *  Such  is  the 
toice  l>y  which  the  will  of  man  is  subdued; 
but  b)  what  means  H  the  undei standing  itself 
brought  into  Rubjeetion  by  the  will? 

I  answer, —  Judgment,  opinion,  persuasion, 
is  in  a  very  considerable  degree  under  the 
dominion  ot  the  will,  discourse,  declared 
opinion,  altogether.  But  it  is  the  nature  of 
opinion  dvclaied,  truly  or  falsely  declared,  by 
one  man,  to  produce  real  opinion  on  the  part 
of  another 

Judgment  in  the  power  of  the  will?  By 
what  means?  By  the*e  means:  —  To  bestow 
attention  on  one  consideration,  to  refute  it 
to  another,  is  altogether  in  the  power  of  the 
will.  It  IH  in  the  power  of  a  judge  to  hear 
one  man  speak  in  the  character  of  a  witness, 
to  refuse  to  hear  another ;  to  hear  one  paper 
read  in  the  character  of  an  evidentiary  docu- 
ment, to  refuse  to  hear  anotffer.  The  power 
which,  in  the  station  of  a  judge,  a  man  thus 
exercises  in  relation  to  persons  and  paper*, 
the  mind  of  every  man,  sitting  in  the  tribunal 
established  in  his  own  bosom,  exercises  at 
pleasure  over  arguments  and  ideas:  over  the 
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contents  of  evidentiary  discourses,  in  the  state 
ia  wbkh,  through  the  medium  of  the  percep- 
tfV«  faculty,  they  have  been  introduced  into 
the  memory,  An  idea  to  which  a  man'*  at- 
tefttlOfi  refuses  itself,  isy  to  every  practical 
purpose,  during  the  continuance  of  such  re- 
idMUj  as  completely  excluded,  and  thence 
rendered  as  completely  inoperative,  as  tfie 
testimony  of  a  witness,  whom,  befoie  he  has 
begun  to  speak,  the  judge  has  sent  out  ot 
court;  or  a  paper  winch  he  has  disposed  of  j 
in  the  same  way,  befoie  an>  part  of  it  has 
been  read  * 

That  discourse  of  all  kinds,  more  espec  mlly* 
discourse  declarative  of  opinion,  is  completely 
in  the  power  of  the  will,  is  manifest  enough 
But  be  who  u  complete!)  master  ot  men's 
discourses,  is  little  less  than  completely  mas- 
ter of  men's  opinions     It  is  by  the  dis«mi*e 
of  A,  that  the  opinion  of  H  is  £o\  ei  ned,  much  I 
more  than  by  any   reflections  ot  his  own    j 
To  tak*  upon  trust    from  others   (that  i»,  ! 

11  If  hope  or  fear  art*  employed  in  influencing 
the  discourse  employed  m  relation  to  persuasion, 
•—the  discourse  employed  in  giving  expression 
to  persuasion  or  the  pretence  of  it,— they  are 
thereby  employed  in  the  promotion  or  the  subor- 
nation ot  mendacity  For  if  truth,  if  veracity,  he 
all  that  is  desired,  reward  and  punishment,  hope 
and  fear,  are  alike  useless  it  is  only  by  giving 
birth  to  falsehood— to  wiltul  falsehood,  to  men- 
dacity—that  they  are  capable  ot  producing  any 
effect.  If  the  persuasion  which  a  nun  is  about 
to  declare  will  be  on  the  side  cleared,  whether 
reward  be  given  to  him  in  that  event  or  no  - 
whether  punishment  will  he  given  to  him  m  the 


le  or 
>e  ot 

use.  The  only  supposition  on  winch  they 
can  be  of  any  use,  is,  that,  it  kft  rru>  to  dtdaie 
his  persuasion,  he  would  declare  it  on  th"  Hide 
opposite  to  that  which  is  desired 

Thus  it  is,  that,  whether  hope  or  fear,  expec- 
tation of  reward  or  punishment,  are  employed  in 
influcnc.iirf  persuasion  itself  or  discourse  pur- 
porting to  be  the  expression  of  it,  they  are  em- 
ployed in  depraving  tne  constitution  ot  the  human 
mind.  IT  in  influencing  persuasion  itself,  then 
it  u  to  the  intellectual  part  of  the  mental  frame 
that  the  poison  is  applied — it  in  influencing  dis- 
course pur|M>rting  to  be  the  expression  ot  persua- 
aiont  then  to  the  moral  part 
'  But  in  general  the  poison  operate*  upon  both 
parta  together.  To  be  habitually  occupied  in 
the  utterance  of  wilful  falsehood,  is  a  painful 
thought:  to  be  thus  occupied  for  lucre,  is  a  re- 
flection that  renders  the  thought  still  more  pain- 
fUU  To  rid  himself  of  it  as  far  as  possible,  a 
man  strives  with  might  and  mam  to  believe 
what  he  fttands  engaged  to  say  that  he  believes  • 
he  keeps  his  attention  nailed  to  the  considerations 
"  A1  operate  Infavour  of  that  side  ;  he  turns  it 
i  with  horror  from  all  considerations  that 
It* t  In  {kvotft  of  the  opposite  side 

it  i*  that  the  principle  bv  which  merit 
are  attached  to  belief,  Mame  and 
to  unbelief,  is  irreconcilably  hostile 
not  only  t*  wisdom,  bat  to  virtue,  FoUy,  vice, 
and  raiser?*  am  the  frulte*  of  which,  in  proper* 
tkra  to  its  prevalence,  it  is  productive. 


from  the  discourses  of  others)  his  own  opi- 
nions, is,  on  by  far  the  greater  p.irt  of  the 
subjects  that  come  under  hu  cognizance  and 
call  upon  him  in  one  May  or  other  for  bis 
decision,  the  lot,  the  inevitable  lot,  of  the 
wisest  and  most  cautious  among  mankind 
how  much  more  frequently  so,  that  of  the 
ignorant,  the  rash,  the  headstrong,  the  un- 
thinking multitude! 

How  \\ irked  (it  ii>  frequently  said)  — how 
u'jMird  <*nd  hopeless  the  enterprise,  to  make 
war  upon  opinions  I  Aids!  \\oulditwcre  as 
abtuid  an^  hopclesf,  as  it  is  wicked  and  per- 
me  ions1  Upon  opinions,  jn  an  immediate  way, 
}e*  To  ciush  the  idea  in  the  mind,  to  act 
upon  it  by  mechanical  pressure  or  impulse,  is 
not  in  the  power  of  the  swoid  or  of  the  rod 
In  an  ummmediatet  though,  for  efficacy,  not 
too  remote  way,  through  the  medium  of  dis- 
COUISOH,  no  for  what,  in  the  case  ot  opinions 
(unhappily  for  mankind)  is  but  too  much  in  the 
power  ot  the  sword  and  of  the  rod,  is,  to  crush 
the  cumulating  and  offending  pen  or  tongue, 
to  cut  asunder  the  muscles  by  which  they  are 
moved 

Unhappily,  the  power  of  the  will  over  opi- 
nion, through  the  medium  ot  discourse,  is  hut 
too  well  understood  by  men  in  power  Mean- 
time, thus  much  is  plain  enough  the  more 
credible  the  facts  in  themselves  are,  the  less 
need  has  a  man  to  seik  to  tram  credence  tor 
them  by  Mich  means  ]Jy  buch  means,  credit 
may  be  given  to  tacts  the  most  absuid,  cui- 
roncj  to  opinions  the  most  pernicious  Facts 
which  ate  tine/ opinions  \\hich  in  their  in- 


of  such  support  It  this  be  to  be  admitted, 
tjie  consequent e  *cuns  undeniable  To  em- 
ploy such  "means  tor  the  s<  curing  credence 
to  any  tat  t,  is  to  conte-s  its  falsehood  and 
liquidity  ,  to  employ  such  means  for  the  sup- 
poit  of  any  opinion,  is  to  tonte^  its  errone- 
oiibiiess  and  misrhievoiisness  To  pursue  such 
ends  by  siuh  means,  is  to  betiuy,  and  vir- 
tually  to  confess,  the  practice  of  imposture, 
the  consciousness  ot  ^uilt  _, 

The  piopciibity  to  give  ciedence  to  false 
tacts,  to  give  adoption  and  currency  and  prac- 
tical influence  to  opinions  howsoever  absurd 
and  pernicious,  \vhcresoever  reward  or  pu- 
nishment is  conceived  as  annexed,  by  super- 
natural and  irrebibtihlc  power,  to  the  opera- 
tion of  giving  credence  or  chscredence  to  any 
alleged  tact,  is  ot  itself  too  strong  to  need 
strengthening  by  any  factitious  means, — by 
the  application  of  political  rewards  or  punish- 
ments to  that  same  purpose  Ascribe  merit 
to  beVef, —  belief  will  naturally  be  upon  the 
look-out  for  the  most  difficultly  credible  facts 
to  attach  upon  In  the  belief  of  facts  which 
present  themselves  as  true,  there  can  be  no 
merit,  since  there  is  no  exertion,  no  oppor- 
tunity given  to  any  one  man  to  distinguish 
himsplf  from  any  other — no  opportunity  totbe 
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most  obsequious  to  distinguish  himself  from 
the  most  refractory.  The  difficulty  (as  far  as 
there  is  any)  consists  in  the  giving  credence 
to  tacts  which,  of  themselves,  present  them- 
selves as  incredible:  and  the  more  incredible, 
the  more  merit;  becau-e  without  exertion 
there  can  be  no  meiit,  and  the  Creator  the 
exertion  (whatever  be  the  line)  the  greater 
the  merit,  as  everj  mini  is  ready  to  acknow- 
ledge. «The  moie  otmoiis  and  obtrnsixe  the 
considerations  In  uhich,  it  attended  to,  the 
fact  would  be  shown  to  he  mnt  diblrf  the 
greater  the  exertion  in>tv9*fiai\  to  Jverp  them 
out. 

Not  that  the  difficulty,  such  a>  it  i^,  IN  a 
difficulty  \\hich  any  one  need  despair  m  doubt 
of  being  able  to  Mirmount.  It  N  a  contention 
in  \\hich,  in  propoition  to  a  man's  \\caknes* 
of  mind,  he  yyill  have  the  advantage  over  the 
strong,  in  proportion  to  his  igiioi.incv,  mei 
the  knowing;  in  propoition  to  his  folly,  over 
the  \\ise,  in  propoition  to  his  impiobity, 
over  the  upright.* 

*  In  the  hi  M  of  theology  (all  hMorv  mms  in 
proving  it,)  the  attachment  manifest' *1  b\  men 
to  an  opinion,  ami  in  particular  by  nun  in  pouer, 
is  strenuoifs  and  inflexible,  in  the  din  it  pmpor- 
tion  of  its  absnnlitv.  The  effect  is  thi  n  suit  of 
the  conjoint  inilueiuo  ot  a  \arutv  of  causes 

1.  With  the  /ejlous  and  snuen.  ;  t'ie  mori 
palpably  and  flagrantly  absurd  the  proposition — 
the  greater  the  reluct  .nee  on  the  part  ot  a  man's 
understanding  to  the  «uloption  of  it — the  greater 
and  more  pointful  the  effort  necessary  to  over- 
come that  reluctance, —  the  greater  is  the  tilth- 
culty,  and  thence  the  appa&nt  merit,  ot  the 
sacrihce.  If  the  sa<  nhce  ot  the  body  is  an  o'ula- 
tion  acceptable  to  the  more  than  canine  appetite 
of  a  malevolent  and  jealous  deitv, — the  sacrifice 
of  the  nobler  part,  the  mnn1,  the  uiulerstaiuln^ 
ii*«*lf,  must  he  a  still  more  g?  itc.tul  Cacrilue. 

2  Insincere,  or  t§v»n  sincere;  the  great*  r  the 
absurdity  of  the  proposition,  the  grtattr  the  im-  j 
po*Mhility  of  obraining  in  favour  of  if  th  it  com- 
plete and"  imp*  rturbablc  surenitv  <>f  mind  winch 
accompanies  the  lomution  impressed  upon  the 
mind  ny  real  and  familiar  truths .  the  peater, 
consequently,  the  irritation  prodmed  by  that  pre- 
sumptive evidence  of  the  falsity  ot  the  proposi-  j 
tion,  the  amount  of  v\huh  is  swelled  by  t\m 
instance  of  disbelief  ontliepirtot  other  minds 
Kvery  such  instance  of  dissent  constitute*  a  sort 
of  urcunifctantial  presumptive  evidence  ot  the 
erroneousness  of  the  proposition  thus  adhertd 
to.  Every  such  piece  of  evidence  forms  an  ob- 
stacle to  the  formation,  entertainment,  or  con- 
tinuance of  the  persuasion  whuh  a  man  has  it 
so  much  at  heart  to  entertain  (it  sincere,)  or  (if 
insincere)  to  appear  to  entertain,  without  preju- 
dice to  his  reputation  for  sincerity  in  the  circle 
in  which  he  moves. 

S.  Sincere,  or  insincere ;  the  more  palpable 
the  absurdity,  the  greater  is  the  tnumilh,  the 
more  entire  the  mastery,  obtained  over  those 
minds  from  whom  an  assent,  real  or  apparent, 
can  be  procured  for  it.  Swallow  thi$  twiton.  is 
among  the  commands  which  impostors  have  been 
found  impudent  enough  to  issue,  and  fanatics 
mad  enough  to  obey.  Such  (has  the  triumphant 
impostor  said  to  the  astonished  strangers  whom 


It  w  not  wonderful  that  motives  and  in- 
terests  should  have  the  power  of  producing 
belief  in  anti-physical  tacts;  since  they  are 
found  by  experience  to  have  the  power  of 
producing  btliet  even  in  belt-contradictory 
propositions. 

Upnn  the  face  of  the  matter,  eyes  being 
closed  dfjaiiist  c'XperuMU'i:,  it  would  leem  that 
holirt  in  self -contradictory  proportions  is 
impossible  On  the  eontraiy,  it  is  altogether 
natural  and  so  natural  us  to  be  veiy  gene- 
rally exemplify  d 

It  has  already  been  sho\\n  in  what  manner 
the  exportation  ot  rouaid  or  punishment,  as 
eonnet  ted  uith  particular  opinions,  opeintes 
upon  the  iild^uient,  thiough  the  medium  of 
the  attention 

When  the  nle.i  of  merit  romcb  to  bo  at- 
tached to  the  art  ot  beliet,  the  degree  ot  meiit 
will  naturdlly  be  ^upposod  to  be  in  proportion 
to  the  dillirult}  ot  lu*lie\uur,  and  the  ronse- 
(jueut  exeition  re<}uued  tor  the  pioduction  (;t 
behet 

liut,  to  the  e\es  of  an  ob«*oi\erf  the  exiht- 
eiuv  ot  r\i  rimn  bestowed  on  the  endeavour 
to  piod^v  hi-lirt  lias  no  suier  te«t  —  the  in- 
triiHitv  ot  it  in  the  character  of  an  operative 
CciUM'  has  no  more  correct  measure — thnn 
the  ni.i^nitml'j  of  the  opposing  forces  which 
mu-t  lui\e  bern  o\eicome  etc  the  effect  hns 
been  accomplished  And  the  more  repugnant 
to  ic.ison  iinj  piopo^ition  i*s  the  more  power- 
ful air  tin1  nlKt.ii  1«  ->  \\hich  it  opposes  to  any 
rxertKuis  th.it  die  in.ule  to  caiibe  it  to  be  be- 
lie\ed  coiisrquentlv,  it  the  obstacle  has  been 
ovrieomr,  thr  morr  powerful  must  have  been 
the  rxritions  b\  \\hich  it  has  been  o\ercome 
—  b\  \\hii  h  the  elFrct  th**s  aimed  at  has  been 
prodtjrrd  and  thr  greater,  it  is  therefou* 
^uppuM'd,  \\ill  be  the  Pe\\ aid  attached  to  auch 
meiitonou^  exertions.  Thus  it  is,  that,  the 
more  absurd  anv  proposition  is,  the  gi eater 
effort*  are  natuially  made  to  believe  it. 

He  the  subject  what  it  may,  if  the  propo- 
sition |>ri>|n>M'(l  lor  billet  be  a  proportion  ot 
the  .illnmative  cast,  belief  \\ill  depend  partly 
upon  the  prohitivc  force  ot  the  affirmative 
ctulrnrc,  paitlv  upon  the  weakness  of  the 
(li^dlhnimtive  rvidrnce,  or  the  non-exiKtence 
ot  any  Mich  e\  idrncr  moaning  ahvci}*  by  ex- 
istt.'ine,  relatue  existence  —  existence  in  the 
place  in  question  —  the  juratory  m  which 
the  cause  is  heard,  and  is  to  be  determined. 

Aft  to  aflirm.iti  ve  evidence  .  in  the  ease  here 
in  question,  an  authority  (that  U,  the  opi- 

he  meant  to  impress  with  the  irresistible  pleni* 
tudc  ot  his  power) — such  are  the  fruits  of  faith, 
when  it  is  sincere.  Stcall&tv  thi*  nonttntf,  is 
the  criterion  ol  obedience  imposed  by  each  do- 
mineering dogmatist  upon  the  proselytes,  whose 
opinions,  or  whose  language,  the  force  of  hope 
or  fear  has  placed  under  nis  command.  The 
more  gross  the  nonsense,  the  more  prostrate  to 
the  obedience  on  one  pan,  the  rcore  absolute  the 
pow.r  on  the  other. 
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iriptt,  **fti«*  ftetended*  of  some  other  person 
0rffemeBftv  whose  situation  affords  a  ground 
imnw  or  let*  fttrong  for  supposing  them  con- 
YtfMtat  With  the  subject-matter  in  question) 
will  always  operate  with  more  or  less  pro- 
baUv*  force  in  the  character  of  affirmative 
*?}dence.  But,  —  for  the  exclusion  of  all  dis- 
ftftfraative  evidence,  and  thence  of  all  dis- 
force,  —  the  power  of  the  will, 
that  direction  with  the  degree  of 
required  hy  the  nature  of  the  case, 
will  of  course  suffice  Finding,  therefore,  no 
diftprobabve  foice  to  oppose  it,  the  preva- 
lence of  the  probative  force  of  the  affirmative1 
4Mrid*fice,  and  the  production  of  the  corres- 
pondent affirmative  persuasion,  become  alike 
a  matter  of  course 

The  probative  force  of  authority^  in  the 
character  of  evidence,  will  be,  on  the  one 
hand,  as  the  plenitude  of  ascribed  knowledge 
—  On  the  other,  as  the  completeness  of  selt- 
conscious  ignorance 

If,  by  hope  of  leward  alone,  the  effect  in 
question  (viz  belief)  is  thus  capable  of  beinij 
produced  ;*how  much  more  suielyby  punish- 
ment I  an  instrument,  which,  uppar^fit  prox- 
imity and  certainty  being  the  same  in  both 
cases,  acts  \vith  so  much  supenoi  force  If 
by  either  of  itself,  how  much  more  surely  by 
both  together!  And  if  by  either  at  an  ordi- 
nary degree  ot  apparent  magnitude,  how  much 
more  by  both  togethei,  each  at  an  infinite 
apparent  magnitude'* 

*  This  very  connexion  between  reward  <jnd 
punishment  on  the  one  hand,  Between  opinion 
and  declaration  of  opinion,  on  the  other  ;  be- 
tween reward,  and  the  belief,  or  expression  of 
belief,  of  a  wonderful  fact,  —  between  punish- 
ment  and  the  disbelief,  or  expression  of  disbe- 
lief,~has,  in  the  case  of  supernatural  facts, 
been  urged  by  some  as  a  circumstance  operating 
in  proof  of  the  fact,  and  which  ought  to  have  its 
intiuthee  in  producing  on  our  parts  a  persuasion 
<rf  the  truth  of  the  fact,  on  our  observing  it  to 
be  reported  as  true  by  others  In  other  words  ; 
the  wonderfulne&s  of  a  fact  being  given,  its  cre- 
dibility will  be  increased  bv  the  circumstance 
of  its  naving  been  announced  as  contributing  to 
constitute  the  foundation  of  a  religious  system  ; 
i*«  of  a  system  of  commands,  sanctioned  by 
threats  and  promises,  represented  as  emanating 
from  «n  invisible  supernatural  being,  as  above. 
Xtocretsed  ?  Why  increased  ?  For  this  reason  , 
ae  it  is  thrnature  of  this  circumstance  to 
C  scrutiny;  and  to  operate  as  an  advertise. 
to  sceptics  and  disbelievers  to  come  for- 
ward and  inquire  into  the  fact,  and  contest  the 
«f<tthofit 

If  'adequate  means  and  motives  for  the  per- 
feumnceof  such  scrutiny  were  at  hand,  —  yes. 
>Btfft  if  OOt,  what  becomes  of  the  security—  the 
fat  trustworthiness,  thus  supposed  to  be 


_  _  «M  Of  a  future  feet,  yes.  Let  it  pre- 
Mttt  tCMfflf  M  being  of  the  wonderful  cast,  and 
Itt  JtbC^mpIoxed  a*  an  engine  of  power  in  the 
number  Above  mentioned,  as  an  instrument  for 
the  support  of  this  or  that  system  of  religion, 


Thus  stands  the  matter  in  regard  to  matters 
of  fact  in  general,  and  in  particular  in  regard 
to  such  as  are  improbable ,  these  being  the 
only  ones  (and  that  in  proportion  to  their 
improbability)  in  respect  of  which  there  can 
be  any  need  for  applying,  m  this  partial  way, 

new  or  old, — no  doubt  but  the  use  thus  made  of 
it  will  have  the  effect  of  causing  it  to  be  more 
closely  examined  into,  than  if  no  such  use  had 
been  made  ot  it  * 

But  in  the  case  of  a  past  fact, — what  becomes 
of  its  tendency  to  promote  scrutiny  ?  Is  it  part 
of  the  supposition  th~t  it  was  actually  subjected 
to  such  scrutiny  ?  Applied  to  past  facts,  all  sup- 
position about  tendencies  is  superseded.  If  it 
was  subjected  to  scrutiny — in  a  word,  to  judicial 
examination,  produce  tne  minutes  of  the  exa- 
mination .  this  clone,  the  question  whether  it  be 
likely  any  such  examination  should  have  taken 
place,  would  obviously  be  frivolous  If,  on  the 
contrary,  it  does  not  appear  that  any  such  scru- 
tiny was  performed,  an}  such  examination  taken, 
then  again  the  Argument  irom  tendencies  assumes 
what  is  contrary  to  fact 

To  judge  of  the  torce  of  this  argument,  take 
note  of  the  securities  for  trustworthiness  in  evi- 
dence, as  herein  brought  to  view  all  of  them 
exemplified  in  the  practice  ot  English  judicature. 
Take,  on  the  other  hand,  the  book,  whatever  it 
be,  in  which  the  system  of  alleged  supernatural 
precepts,  threats,  and  promises  is  exhibited,  toge- 
ther with  the  wonderful  facts  referred  to  as  proofs 
ot  its  authenticity  Obscrvewhich,  if  any,  of  those 
securities  have  been  applied  or  are  represented 
as  ha\ ing  been  applied,  to  the  establishment  of 
these  several  facts  Take  the  Koran,  for  ex- 
ample, with  the  several  wonderful  facts  therein 
reported  Whose  testimony  have  you  in  proof  of 
them  ?  That  ot  'the  writer,  whosoever  he  were : 
Mahomet,  his  composer,  or  his  scribe;  but  say 
Mahomet,  On  the  occasion  of  this  or  that  fact, 
he  speaks  of  it  as  taking  place  in  the  presence 
cf  hundreds  and  hundreds  of  eye- witnesses  — 
persons  noffe  of  them  likely  either  to  have  been 
themselves  deceived,  or  to  have  harboured  a  wish 
to  deceive  others  Instead  of  hundreds  put  thou- 
sands* what  do  you  get  by  the  multiplication P 
\\  hat  testimony  have  you  even  now  but  Maho- 
met's ?  and  who,  at  this  time  of  day,  shall  cross- 
examine  Mahomet?  Instead  of  Mahomet  both 
hero  and  historian,  suppose  Mahomet  only  the 
hero,  and  the  historian  somebody  else,  who,  hav- 
ing been  a  hero  to  nobody,  is  himself  unknown. 
Instead  of  one  such  historian,  suppose  half  a 
dozen,  sometimes  agreeing,  sometimes  disagree* 
ing*  a  wonderful  fact,  reported  by  one,  omitted, 
as  not  being  true — or,  not  being  worth  reporting, 
omitted  or  reported  differently,  by  another:  not 
one  of  these  histories  in  print,  till  ages  after  the 
deaths  of  all  supposed  eye-witnesses:  not  one  of 
thfem  known  so  much  as  to  have  been  communi- 
cated in  manuscript,  or  so  much  as  written,  till 
-aftei  the  deaths  of  all  possible  counter-witnesses: 
not  one  of  them  known  to  have  passed  for  ages 
into  the  hands  of  any  other  readers  than  what 
were  (predetermined  not  to  institute  a  scrutiny 
into  the  truth  of  any  of  the  wonders.  And  sup. 
pose  the  desire  of  subjecting  the  facts  to  the  test 
of  a  judicial  examination  ever  so  strong  and  ge- 
neral among  these  readers :  what  means  of  carry*, 
ing  any  such  desire  into  effect?  Do  th$  mmutej 
of  any  such  examination  remain,  or^ny  trace  or 
track  of  their  having  eter  been  in  existence  9 
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the  force  of  the  will  to  the  operations  of  the 
understanding. 

What  remains  to  be  shown  is,  why  self- 
contradictory  propositions,  —  which,  when 
examined  as  above,  are  tound  to  be,  not  im- 
probable propositions  concerning  matters  ot 
fact,  but  propositions  still  less  fitted  to  be 
credited  upon  rational  grounds,  —  should  find 
so  much  more  easy  and  extensive  evidence 
than  propositions  a-strtive  of  improbable 
matters  of  fart,  even  such  as  are  so  in  the 
highest  degree 

The  reason  seems  to  U»,  that,  if  dulv  ex- 
amined, ever\  selt-contridictory  proposition 
would  be  found  to  be  an  assemblage  ot  v\ord» 
voidof  htMiae — a  mu«sot  dovvnnnht  nonsense 
But,  in  proportion  to  the  apparent  icspi-ctd- 
bility  and  trustworthiness  ot  the  authont)  ot 
the  instructor,  \\ill  be  the  a^mance  of  the 
pupil,  that,  tiom  *uch  a  source,  nothing  that 
is  capable  ot  beating  so  degiadyig  an  appel- 
lation can  emanate  What,  in  thi-  rase,  he 
Will  therefore  ticitlv  a^ume  and  take  tor 
granted,  is,  that  under  tin*.  vnl  of  app.uent 
nonsense  there  lies  enveloped  MHIK*  ixcjiiiMte 
sense,  too  valuable  to  IK-  made  mamte-t  to 
eves  so  impuii*  and  dull  as  his  an* 

lining,  01  appealing  to  i^u*1,  tiom  such  a 
source,  a  pioposition  ot^Jiis  complexion  \\ill 
thus  be  upon  a  tooting  with  a  {imposition 
taken  from  a  toieign  language,  a  language 
with  \vluch  he  has  no  acquaintance  Kioni 
an  eldeilv  man  ot  good  i  imputation,  in  the  ea- 
pacitv  ot  an  m^tiuctor,  *uppo<*c  a  \ounu:  pupil 
to  hear  delivutd,  in  the  chfti after  ot  an  un- 
controvertible  tiuth.  La  illtih  ////<///,  Muham- 
med  resold  alluh.  To  him  it  would  in  iNrlt 
be  «*o  much  nonsense,  to  a  person  acquainted 
with  the  Arabic  language,  if  a  pjou^  Chn'- 
tian,  it  would  piescnt  itself  ds  a  bla-pliemous 
falsehood —  if  a  pious  Mahometan,  as  a  saci  ed 
and  fundamental  truth 

Thus  eas\  is  it  tor  a  mass  of  non-ense,  bv 
which  no  matter  ot  tact  is  in  tiuth  averted, 
to  become  the  subiect-nmtter  ot  a  ^eveie  and 
unshakcable  beliet.  and  this  for  the  \ci\  iea- 
son  that  it  H  nonsense 


effecu,  there  needs  but  the  existence  of  some 
power  in  nature  with  which  we  are  not  m 
yet  acquainted.* 

True  it  is,  that,  in  my  view  of  the  mat* 
ter  at  least,  the  existence  of  any  stich  power 
would  be  a  nutter  completely  disconform- 
able  to  everything  that  at  piesent  we  are  ac- 
quainted with  respecting  the  established  course 
ot  nature.  Ot  this  so  full  is  my  persuasion, 
that,  in  the  way  of  wagering,  I  would,  tor  the 
value  ot  a  shilling,  stake  upon  it,  without 
M-I  uple,  evei  ytlnng  I  possess  but,  for  the  rea- 
son above  intimated,  in  the  consciousness  I 
•ted  of  my  not  being  in  possession  of  universal 
science,  1  find  a  leason  altogether  sufficient 
to  prevent  me  from  regai  ding  it  as  being,  in 
the  ^tuct  sense  ot  the  woid  impossibility,  im- 
possible. 

§  11    I)i\f>nctit>n  bcticetn  fact*  impossible  per 
se,  <iud*Jact^  itnpv^i'tle  si  aha.    Of  alibi 

There  aie  t\\o  occasions  on  which  the  evi- 
dence, 01  argument,  indicated  by  the  words 
/////'fss//j//////  and  incredibility,  aie  capable  of 
pi  eventing  themselves. 

1  On  the  one  side  (say  that  ot  the  de- 
mandant J  a  lact  1-*  deposed  to  bj  a  witness- 
on  the  other  side  (viz  that  of  the  defendant, > 
no  testimony  is  adduced,  but  it  IB  averred 
that  the  supposed  tact,  as  thus  deposed  to 
is  in  its  o\vn  nature  incredible;  or,  what 
romr-  to  ihr  samr  thing,  unpiobable  to  such 
a  drpicc  as  to  be  incredible.  Say,  for  ex- 
ample, a  tart  pietcnded  to  have  taken  place 
in*  the  \\a\  ot  \\itcbcraft  a  man  lifted  up 
sloulv,  \\ithout  an\  exertion  of  will  on  his 
pait,  01  connexion  \\ith  any  other,  from  the 
ground  into  the  air  ;  or  an  old  woman,  by 
an  exertion  ot  volition'on  her  part,  riding  in 
the  an  sit  plcasuie  on  a  broomstick 

On  the  one  side  (say  again  that  of  the  de- 
mandant, )  a  tact  is  deposed  to  by  a  witness, 
as  betoie  on  the  other  hand,  it  is  averred 
to  he  impossible  —  impossible  not  in  its  own 
natme,  as  before y  but  tor  this  reason,  viz. 
that  the  existence  ot  it  is  incompatible  with 


Compare,  in  this  point  of  view,   this  non-  I  the  existence  ot  another  fact,  which  in  this 
sense,  with  am  ot  those  propositions  \\luch  i  view  is  deposed  to  by  other  evidence:  say, 
aie  enunciative  ot  an  intelligible  matter  ot  ' 
supposed  fact,  which  \\e  have  the  stionge^t 
reason  that  man  can  have  tor  believing  not  to 
be  anywhere  realized .  such  as  that  ot  an  old 
woman's  moving  in  the  air  at  pleasure  on  a 
broomstick,  or  a  man's  introducing  his  body 
into  a  quart  bottle. 

Though,  in  regard  to  either  of  these  pro- 
positions, we  have  as  full  proof  of  its  fglbity, 
for  the  governance  of  human  conduct,  a 


man  needs  to  have, —  it  is  only  by  a  mixture 
of  ignorance  and  ra&h  confidence,  that  either 
of  them  could  be  pronounced,  in  the  strict 
sense  of  the  word  impossibility,  impossible : 
since  to  the  production  of  either  of  these 


the  testimony  of  a  «iippnor  number  of  wit- 
nt'sses.  The  defendant  cannot,  at  the  time 
alleged,  have  been  committing  the  offence  in 
London ,  for  at  that  same  tune  he  was  at 
Yotk,  a  plare  above  two  hundred  miles  dis- 
tant. The  instance  here  given  is  that  which 
is  commonly  known  by  the  name  ofuhbi. 
It  supposes  the  incompatibility  of  aTnan's 
existing  in  one  place  at  any  given  point  of 
time,  with  the  existence  of  the  same  man  in 
any  other  place  at  the  same  point  of  time: 
or,"  in  other  word*,  of  a  man's  existing  in  two 
places  at  once.  _^^ 

*  Compare  this  with  p.  }J«,  ami  the  Note  at 
the  bottom  of  that  page.—- Editor. 
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[For  tire  purpose  of  the  present  inquiry, 
tfetftt  two  kinds  of  impossibility  are  exactly 
alike*  The  nature  of  the  impossibility  is  in 
both  cases  the  same .  in  both  cases  it  con- 
«H&*  in  diftconformity  to  the  established  course 
of  nature,  The  difference  is,  that,  in  the  fiist 
of  the  two  cases,  there  is  but  one  e\  ent  men- 
tioned, and  that  event  is  one  v\hi<_h,  taken 
by  itself,  cannot  be  tiue, —  in  the  second 
case  there  are  tuo  events  mentioned,  either 
of  which,  taken  by  itself,  ma)  be  true,  but 
both  together  cannot 

In  the  first  case,  therefore,  the  impossibi- 
lity being  supposed,  \ve  immediately  set  it 
down  that  the  testimony  of  the  affirming  wit- 
nesses is  false  in  the  second  place,  v\e  have 
to  choose  which  of  the*  two  testimonies  we 
tfhall  disbelieve  —  that  of  the  witnesses  who 
iiffirm  the  one  fact,  or  that  of  the  witnesses 
who  affirm  the  othei  fact 

If  I  am  told  that,  on  surh  a  (fay,  at  such 
an  hour,  John  Brown  leaped  o\ei  the  moon, 
I  at  once  reject  the  a^eition  as  being  incre- 
dible '  this  is  impossibility  of  the  first  kind 
If  A  tell*  me,  that,  on  such  a  day,  at  such  an 
hour,  John  Blown  uas  in  London,  and  I) 
tells  me,  that,  on  the  same  day,  and  at  the 
same  hour,  the  same  individual  was  at  Yoik  , 
I  pronounce  with  equal  readiness  that  both 
stories  cannot  be  true  but  it  remains  a  ques- 
tion for  subsequent  consideration,  \\hich  oi 
them  it  is  that  is  false  and  this  is  impossi- 
bility of  the  second  kind  ]* 

The  plea  of  alibi,  although  the  fact  should 
be  regarded  as  established  by  sati&faetpiy 
evidence,  will  not  always  be  regarded  as 
conclusively  disprobative  \utn  legaid  to  the 
fact  to  which  it  is  opposed  Why  t  13y  leason 
of  the  uncertainty  that  may  attach  upon  the 
point  of  tame.  The  identity  of  the  point  of 
time  in  the  two  cases  being  assumed, — let  it 
bfe  proved,  that  at  that  time  Tituis  was  in  the 
first  floor  of  the  house  in  question,  it  is  theie- 
by  proved  to  be  perfectly  inn  edible  that,  at 
that  same  point  of  time,  he  should  have  been 
in  the  second  floor.  But,  from  the  size  of  a 
second  or  third  of  time,  enlarge  the  temporal 
seat  of* the  fact  to  twenty-four  hours  — on 
that  supposition,  and  in  that  sense  of  the  word 
time^  proof  of  a  man's  having  been  at  London 
will  not  disprove  the  fact  of  his  having  been 
at^York  at  the  same  time ,  as  in  the  ca»e  ot 
the  celebrated  flying  highwayman 

Hence  it  is,  that,  in  the  case  of  the  plea  of 
*/*&, — though,  admitting  the  truth  of  the 
evidence  in  support  of  it,  the  incredibility  of 
thtfTWfit  in  the  character  of  a  fact  inci edible 
i*  iQto  never  comes  into  dispute,  —  thib  is  not 


*+ JftJ^*— The  paragraphs  within  the  brackets 
d  by  the  Editor.  They  appeared  nc 
complete  the  section,  which  is  com. 
,  of  'ipgre  fragments,  written  at  different 
time*  hjr  the  Author,  and  which  the  Editor  was* 
Obliged  to  connect  together  as  he  best  could. 


the  ca*e  with  it  in  the  character  of  a  fact 
incredible  in  degree  If  it  be  satisfactorily 
proved,  that  on  the  Ut  of  January  1826,  at 
noon,  Titius  was  in  the  choir  of  Westminster 
Abbey,  —  it  is  out  of  dispute,  that,  on  the  1st 
of  January  1826,  at  noon,  he  could  not  have 
been  in  the  choir  of  York  Minstei  But  if 
all  that  has  been  proved  is,  that,  on  the  2d 
of  Januaiy  1826,  at  noon,  Titius  was  HI  the 
choir  of  Westminster  Abbey,  —  whether,  on 
the  1st  of  January  in  tlie  same  year,  at  the 
same  time  of  the  day,  he  was  at  York  Min- 
ster,  is  r\ot  put  on?  of  dispute  the  fact  of  his 
being  at  Yoik  Minster  on  the  said  2d  of  Ja- 
nuary, if  spoken  of  in  the  character  of  an  m- 
ci edible  fact,  will  not  be  spoken  of  as  being 
such  in  toto,  but  only  in  degree  Titius  is 
not  said  to  have  been  in  both  places  at  once . 
what  is  said  of  him  now  is,  that  at  the  one 
time  he  was  in  the  one  place,  at  the  other 
tune  in  the^other  and  the  question  is,  whe- 
ther the  degree  of  quickness  \\ith  which  he 
is  said  to  have  passed  from  the  one  place  to 
the  other,  be  credible,  under  all  the  circum- 
stances of  the  case0 

Of  tin1  plea  of  alibi,  the  possible  use  is  evi- 
denth  \\ithout  limit  It  may  alike  be  em- 
[)lo\  i'd  in  penal  ranges  and  in  non-penal  causes 
In  both,  the  subject-matter  of  it  may  be  the 
person  of  the  defendant,  the  peison  of  the 
demandant,  or  any  other  person  —  or  instead 
of  a  person,  it  may  be  a  thing 

But  the  Hoits  of  causes  in  which  in  practice 
it  is  most  in  use  to  be  employed,  are  penal 
ciu^es  and  the  subject-matter  of  which  the 
ahbi  is  most  in  use  to  be  piedicated,  is  the 
peison  of  the  defendant  It  cannot  be  true, 
that,  at  the  tune  chaiged,  I  committed  the 
offenc  e  ch  irged,  for  at  that  time  I  was  in  an- 
other place  ,  and  it  is  not  so  much  as  charged, 
that,  at  the  place  wheie  I  then  was,  any  such 
offence  was  committed  b)  me  or  by  any  one 
else 

The  s\stem  of  proceduie  in  \\hich  this  plea 
occurs  with  a  degiee  of  frequency  far  be>ond 
what  is  exemplified  in  any  other,  is  the  Eng- 
Imh , —  nioie  particularly  in  the  case  of  the 
causes  belonging  to  the  higher  penal  classes, 
in  which  trial  by  jury  is  employed  In  these 
cases  foi  one  instance  in  which  it  is  tine, 
these  are  peihaps  some  hundreds  in  which  it 
is  false  The  cases  in  which  it  is  believed, 
I  should  not  expect  to  find  so  numerous  as 
those  in  which  it  is  disbelieved ,  but  (setting 
aside  the  one  extraordinary  case,)  as  often 
as  it  is  advanced,  perjury  is  employed  in  the 
suppoi  t  of  it ;  and,  as  often  as  it  is  believed, 
so  ofcen  is  that  perjury  successful,  and  guilt 
triumphant,  and  the  criminal  taught  by  ex- 
perience how  he  may  proceed  with  impunity 
to  the  commission  of  other  crimes.  Should 
the  prevention  of  crimes  ever  become  a  pri- 
mary object  with  the  powers  that  be,  this 
source  of  turpitude,  together  with  so  many 
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others,  might  without  much  difficulty  be  dried 
up:  hut  as  y  et,  fiat  just  itia,  mat  coe/um,  has 
been  the  maxim :  meaning  byjustitta,  not  the 
essence  but  the  forms  of  justice. 

1.  One  remedy  that  presents  itself  is,  the 
not  receiving  any  witnesses  to  a  point  of  that 
sort,  without  their  coming  accompanied  with  a 
certain  number  of  persons  (of  whom  a  part  to 
be  householders,)  in  the  nature  of  the  com- 
purgators  of  the  old  law,  to  give  an  account 
of  their  character.     There  is  no  one,  in  such 
a  country  as  this,  be  he  who  01  what  he  may, 
who  is  not  known  to  sevcwil. 

An  objection  to  this  is,  that  there  Jre  many 
persons  who  have  no  g&od  character,  but  \\ho, 
for  all  that,  maj  chance  in  good  truth  to  have 
seen  a  man  in  one  place,  at  the  time  when  he 
is  charged  to  ha\e  committed  u  crime  tit  an- 
other. This  is  true ;  but,  it  the  ca^e  with 
respect  to  their  character  be  so,  it  i*>  still  fit- 
ting it  should  appear.  ^ 

But  he  may  be  a  strangei  .  eitlar  tin  ab- 
solute stranger,  a  foreigner  ,  or  a  nati\e  just 
arrived  from  a  distant  country  But  if  tin- 
be  the  case,  it  is  fitting  it  should  appeal  .  and 
the  making  it  appear  may  be  accepted  in  ex- 
cuse for  the  \\ant  of  compurgator^.  But  huw 
is  this  to  appear  '  Not  by  the  single  oath  ot 
the  witness  himself,  foi  he  \\lio  \\ill  perjure 
himself  in  the  immediate  mattci  of  the  cause, 
where  he  is  liable  to  confrontation,  \\ili  still 
more  readily  do  so  in  the  pieliminary  matter, 
where  he  is  not.  The  testimony,  conceimng 
him,  of  that  person  or  those  persons  \\ith 
whom  he  has  lodged  \vitlnn  a  ryitain  interval, 
should  be  requited,  in  coiroboration  of  hi-% 
own.  or,  lastly,  it  he  is  an  absolute  vaga- 
bond, who  has  lodged  nowhere1,  and  is  known 
to  nobody,  this  also,  it  is  \er^  fitting,  should 
appear. 

2.  Another  reined}  mitrht  be,  the  requiring 
notice  to  be  given  to  the  pro^erutoi,  a  ceitain 
number  ot  da\s  befme  the  tnal,  of  the  names 
and  places  of  abode  <>f  such  intended   \\it- 
nesses — a  practice  ah  cad)  established  as  to  all 
evidence  on  the  side  ot  the  pi  execution,  in 
cases  of  treason  —  a  piaetice  much  less  liable 
to  abuse  in  this  instance  than  in  that       In 
treason,  there  is  ahva}s  a  common  cause,  and 
a  common  purse  .  a  cause  \\hich  sanctiiies  all 
means,  and  which,  moreover,  sets  to  woik  all 
means  of  obtaining  acquittal,  \\ith  at  least  as 
much  alacrity  in  behalf  of  guilt  as  of  inno- 
cence.    In  ninety-nine  cases  out  of  a  bundled 
of  ordinary  prosecutions,  the  pio^ecutoi  has 
no  wish  to  impress  the  judge  with  a  per&ua- 
aion  of  the  guilt  of  the  accused,  any  fuithei 
than  he  is  penetrated  himself  with  that  ner- 
suasion. 

3.  But  the  only  adequate  remedy,  and  one, 
perhaps,  which  may  supersede  the  other  two, 
is  a  power  in  the  judge,  after  hearing  all  the 
testimony  f  but  whether  after  or  before  the 
verdict  given,  may  be  jnade  a  question,)  to 
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adjourn  the  trial  to  a  further  day,  or,  what 
comes  to  the  same  thing,  to  appoint  a  nevt 
one ;  taking  such  securities  as  the  nature  of 
the  case  may  require,  for  the  forthcomingness 
of  the  defendant,  by  holding  to  bail,  or  by 
recommittal.  In  the  mean  time,  all  such  par- 
ticulars as  may  give  a  clue  to  the  discovery 
of  the  situations  and  characters  of  such  wit* 
nesses  will  have  been  drawn  out  of  them  by 
intei  rogation,  and  the  prosecutor  will  be  fur* 
nibbed  with  such  lights  as  may  guide  him  to 
the  discovery  of  more  numerous  and  unex- 
ceptionable witnesses,  who  may  prove  that  the 
fipist  set  were  themselves,  at  the  time,  in  a 
place  other  than  that  wherein  they  pretended 
to  have  seen  the  accused ;  or  may  in  some 
other  \\ay  prove  the  falsity  ot  their  story. 

Such  a  regulation  being  established,  —  men 
\\lio  now,  foi  the  sake  of  hue,  or  an  unright- 
eous tiicndship,  venture  upon  a  perjury  which 
larely  admits  of  detection,  as  knowing  that 
it  is  but  boaiing  on,  and  all  is  over,  will 
shrink  horn  the  thought  ot  encountering  such 
a  ^ci  utni)  as,  alter  such  light*,  if  well  elicited, 
it  H  seai eel v  possible  that  an v  thing  but  ve- 
racitv  should  bear  I  do  conceive  that  the 
Hppiehcnsion  ot  such  a  scrutiny  would,  in  by 
lar  the  gieatest  number  of  those  instances  in 
\\lnch  such  machinations  Mould  otheiwisebc 
put  in  piactice,  prevent  the  attempt  from 
being  made  at  all,  and,  should  it  be  made, 
fiom  being  unhappily  successtul. 

Nor  will  these  precautions,  if  rightly  con- 
sideifd,  be  found  to  be  less  favourable,  upon 
the  \\hole,  even  to  those  at  whose  expense 
thef  aie  taken  The  escaping  by  evidence 
ot  this  suspicious  kind,  when  unsifted  and 
unexammed,  ne\ei  fails  to  leave  a  stain  on  a 
man's  chaiactei,  which  a  thorough  discussion, 
with  sifeh  assistance,  wiAild  effectually  wash 
out. 

§  12.  Of  imp)  viability,  as  rcyards  psycho* 
Ivyical  facts. 

On  passing  from  physical  facts  to  pyseho- 
lojncal  facts,  a  change  of  language  become* 
necL'ssitrj.  Where  phjsical  facts  are  con- 
cerned, tin*  repugnant1)  between  the  alleged 
tact  and  the  facts  coi  responding  to  the  law 
ot  nature  fiom  which  it  is  considered  as  de- 
Mating,  01  ot  which  it  is  considered  as  a  vio- 
lation, is  sometimes  considered  as  existing  in 
a  degiee  which  attaches  to  the  alleged  fact 
in  question  the  character  of  improbability  in 
this  01  that  degree,  sometimes  in  that  super* 
lative  degree  which  stamps  the  alleged  fact 
as  impossible.  In  the  case  of  the  pyscholo* 
gical  class  of  facts,  this  highest  degree  is  not 
considered  as  having  any  place  in  the  scale. 
In  such  and  such  circumstances  it  is  impro- 
bable that  a  man  should  have  acted  ur  thought 
so  and  so,  —  thus  much  is  said  continually : 
but,  that  in  any  such  case  the  improbability 
should  have  iisen  to  the  height  of 
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_  if  a  degree  of  intensity  to  which  the 
assertion  has  seldom  been  raised  by  the  ut- 
most heat  of  altercation.    For  expressing 
the,  coafiifrnpiity,  the  uniformity,  observable 
ftHUmgst  physical  facts,  laws  of  nature  have 
been  long  ago  laid  down,  as  above  obsei  ved 
,  Ttf  the  purpose  of  denoting  conformi  ty  among 
psychological  facts,  the  application  of  that 
fictitious  mode  of  speech  appears  not  to  ha\c 
been  ever  yet  extended     The  cause  of  this 
difference  19  obvious  and  simple     Amongst 
psychological  facts,  no  such  close  conformity 
IS  commonly  obser\ed  ab  amongst  physical 
facts.    They  are  not  alike  open  to  our  obseq- 
Yfttion;  nor,  in  so  fat  as  they  have  happened 
actually  to  be  obsei  ved,  has  the  lesult  ot  the 
observation  been  such  as  to  wan  ant  the  sup- 
position of  a  degree  of  conformity  equally 
dose. 

The  sort  of  internal  perception  01  con- 
sciousness we  all  feel  of  what  is  railed  the 
freedom  of  our  will,  is  ot  itselt  sufficient  to 
put  a  negative  upon  the  application  of  any 
such  term  as  impossibility  to  any  of  the  fa<  ts 
which  present  themselves  as  flowing  fiom 
that  source  To  assert  the  impossibility  of 
any  given  act,  is  to  asseit  the  necessity  of  the 
Opposite  act .  and,  in  a  proposition  averting 
the  necessity  of  this  01  that  act  on  the  pai  t 
of  any  human  agent,  a  denial  of  the  fieedom 
of  his  will  is  generally  undei  stood  to  be  in- 
volved. 

Examined  to  the  bottom,  this  conscious- 
ness of  the  freedom  of  our  will  would,  it  is 
true,  be  found  to  amount  to  neither  more  nor 
less  than  our  blindness  as  to  a  pait,  inon*  01 
less  considerable,  of  the  whole  number  of 
joint  causes  or  concunent  circumstances,  on 
which  the  act  of  the  will,  and  with  it  the 
consequent  physical  ^cts,  depend  no?  is  this 
the  only  instance  of  a  false  conception  of 
power,  growing  out  of  impotence  But  the 
question  is,  not  as  to  what  sort  of  expression 
might  be  best  adapted  to  the  case,  but  what 
the  expression  is,  that  is  m  actual  use  And 
here  too  we  see  a  f urthci  confirmation  of  the 
observation  already  made,  viz  that  it  is  only 
by  a  sort  of  misconception  and  verbal  illusion, 
that  such  attributes  as  necessity,  impo^sibi- 
lity,  probability, improbability,  are  considered 
and  spoken  of  as  if  they  were  attributes  arid 
properties  of  the  events  themselves.  The 
onlv  sort  of  fact  of  which  they  are  ically  and 
truly  indicative,  is  the  disposition  of  our  mind, 
of  our  own  judgment,  to  be  persuaded,  with 
a  greater  or  less  degree  of  assuiance,  con- 
cerning their  existence  or  non-existence  to 
entertain  an  assurance,  more  or  less  intense, 
ityAt  at  the  place  in  question,  at  the  time  in 
question,  the  fact  m  question  was  or  was  not 
ill  existence. 

Physical  improbabilities  —  facts  rendered 
incredible  JfO  enlightened  minds  by  their  de- 
viation from,  the  coarse  of  irrational  nature,  ; 


have  seldom  of  late  years  come  upon  the  car- 
pet in  any  court  of  judicature.  The  alleged 
improbabilities,  which,  on  that  theatre,  are 
so  much  more  frequently  bi  ought  foi  ward  and 
opposed  to  direct  evidence,  are  of  the  psy- 
chological or  mental  kind  Alleged  or  sup- 
posed acts  or  states  of  the  mind  — conscious- 
ness or  non-consciousness  of  this  or  that  fact ; 
recollection  or  non-reeolloetion,  intention  or 
non-intention,  operation  or  noii-opeidtion  of 
the  idea  ot  this  or  that  pam  or  pleasure,  in 
the  chaiactei  of  a  motive,  conduct  of  such 
or  such  a  description,  uridei  the  influence  of 
such  or  well  an  intention  — any  of  these  acts 
or  modes  of  being  are  alleged  as  having 
exhibited  themsel\e<*  in  the  mind  of  some 
individual,  in  cncumstances  in  which,  to  an 
unbiassed  mind,  judging  fiom  the  known 
constitution  of  human  nature,  the  existence 
of  such  alleged  phenomena  would  present  it- 
self as  inei edible  Inconsistencies  —  incon- 
sistencies ifk  thought  or  at  lion — is  the  deno- 
mination in  common  use,  under  which  these 
ps\  ( liologK  al  impiob  ibihties  maj  perhaps 
with  suflicitnt  piopuetv  be  computed  IJv 
the  improbabilities  of  this  disruption  with 
which  a  naiiatne  appeals  piognant,  it  will 
fiequentlj  lose  its  ciedit — if  not  as  to  the 
entne  subst  ime  ot  it,  at  least  as  to  the  par- 
tuulai  points  to  which  the  improbability 
appeals  to  extend  the  credibility  of  it  will 
in  this  case  be  said  to  be  overthio\Mi  by  its 
own  intei nal  evidence,  \\ithout  its  being  ca- 
pable ot  being  suppoited,  01  itquning  to  be 
opposed,  by  anv  external  evidence 

In  cases  ot'this  desciiption,  the  apparent 
unpiohdbilit},  as  in  the  above-mentioned 
phvsical  cases,  will  be  susceptible  of  an  in- 
definable multitude  of  giadations  Insanity 
may  be  fonsideied  as  marking  the  highest 
point  in  this  scale  Accoiding  to  the  degree 
in  each  case,  will  be  the  foiee  \uth  which  it 
acts  against  the  direct  evidence  —  the  persua- 
sive foiec  with  which  it  operates  upon  the 
mind  of  the  judge  Such  as  its  relative  force 
is  in  each  inst  nice,  such,  in  that  instance, 
will  be  its  eftect  In  one  instance,  it  will 
pievail  ovei  the  direct  evidence,  and  the  di- 
icct  c\idenee  will  be  effectually  discredited 
by  it  m  another  instance,  the  decision  will 
be  goveincd  by  the  direct  evidence,  though, 
in  pioportion  to  the  apparent  improbability, 
it  is  but  natural  that  the  persuasion  on  which 
the  decision  is  giouuded  should  be  lowered 
and  weakened  by  it 

To  class  these  cases  of  psychological  im- 
probability undei  heads  each  head  being  illus- 
trated by  apposite  examples  taken  from  the 
most  remaikable  causes  that  have  been  de- 
tei  mined,  on  questions  of  fact,  among  the 
most  enbghtened  nations,  would  be  a  work  of 
considerable  curiosity »  and,  notwithstanding 
the  impossibility  of  marking  out  and  distin- 
guishing the  different  degrees  and  shades  of 
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improbability,  would  be  of  no  inconsiderable 
use.  But  the  ta&k  would  be  a  work  of  ittwlf, 
too  laborious,  as  well  as  voluminous,  to  be 
comprised  within  the  limits  of  the  present 
woik. 

The  advances  that,  within  the  few  last 
centuries  have  been  made  in  the  ^-tud}  ot 
the&e  p^vcholo^ical  la\\s  ot  natuie,  —  these 
advances,  though  not  so  de?cnbable,  noi 
perhaps  so  considerable,  as  tho-e  made  in 
relation  to  the  ph\-ic.il  law  sot  nutme,  have, 
however,  been  bv  no  means  undiMvinihk1  in 
their  effects.  To  weitfh  evidence  aurjin*4  evi- 


CHAPTER  XVII 

ATROCITY  OF  AN  ALLEGED  OFFEVC  E,  HOW 
FAR  A  GROHND  OF  INCREDIBILITY.^ 

A  runn:  i*  the  more  improbable  (it  has  been 
*aid, )  the  more  atrocious;  and  the  practical 
inference  i*  — 

The  more  atrocious  the  offence,  the  greater 
the  toice  ot  evidence  requisite  to  prove  it. 

Thus  nakedly  gi\  en,  as  we  see  it  frequent- 
ly, \uthout  the  lequisite  explanations,  the 
vation  is  litter  for  a  play  or  a  novel  than 


derice  —  to  weiirli  piiiticnlar  evidence  against  i  for  a  treatise  on  jmispriidence.      It  proceeds 
general  pi obabihtv  —  u  41111  es-  a  piopoition-  \  fiom  an  indistinct  view  ot  the  subject ;  and. 


able  skill  in  the  ^cience  ot  p^\rholotr\       It 


inspect  ot  the  piactical  conclusions  pointed 


to  a  deficient-}  ot  skill  in  tins  usi'lul  M-ience,  j  at,  it  icqmres  explanation,  and  distinctions  to 

accompanied   with   a    c  nnsrinusiu.'^   ot    tliN  j  be  nmde,  j.o  pi  event  it  fiom  being  productive 

deficiency,  that  the  s\stem  ot  pioceduie  may  ]  ot  pernicious  nuns  m  practice. 

ascribe  so  man}  altogcthci  inapposite   01  im-  i       Tin1  imputation  is  an  inci  edible  one:  Why? 

perfect  and  no\\  exploded  rontuvtyi<vs  tor  the     Hecausc  the  man  on  whom  it  i>  cast  bears  so 

investigation  ot  let;al  tiuth     tual  by  ordeal, 

trial  by  battle/  wagci  ot  law,  oaths  e\pm- 

gatoiv  and  supplctoi} 

To  the  same  cuu*e  mav  moieovei  bea-cnbed 

tho^c  detects  which  m.iv  still  be  ob-uived  in 

such  abundance  in   the  ^v^tem  pui^ued  v.ith 

respect  to  evideme  amonir  the  nm-l  inliirht- 

cned  natK»ns      rfo  invc-tu.r.ite  tbe^i*  delect**, 

btep  by  tte|>,  i^  the  dire«*l  (ib]e«'t  ot  the  pie- 
sent  v\oiL     but,  in  tbc  meantime,  a  pu^ump- 

tive   onl\,    but   n<»t    iiniinpie-*^ i\e,   pi(»ot    ot 

then  eM^tenct1,  i^  thedivei  -il  v  ot  tliccnm-e^ 

pursued  on  this  mound,  as  between  nation 

and  nation,  in  tbe  pur-nit  <>t   ^be  ^,ime  end, 

and  not  onlv  a^  bctv\een  n.itmn  and  nation.  ...       _. _ 

but  between  pi  ov  nice  and  pi  ounce,   n.iv,  be-  j  vatmn,  the  In  -t  question  to  he  a*ked  i^f  what 

tween  couit   and  comt,   in    the  ^.ime  nation  j  he  me, ins  bj  ntn  cid/  *   Hut   tins  is  that  sort 

1  ot  que^ion  which  the  sort  ot  vvnter  in  ques- 
tion takes  raie  not  to  put  to  hliiibelf,  his 
icfideis  would  not  thank  him  lor  it.  Nothing 
is  moie  tinubksome  to  a  man,  than  to  be 
obliged  to  know  what  he  means:  no  error  so 
peimcious,  that  he  would  not  lather  adopt 
nndtiive  cunency  to,  than  load  hmnelf  with 
^o  much  tiouble  To  explain  or  to  inquire 


1  excellent  a  chui.tctiT  — biichi-,  the  argument, 
!  in  tbe  ca-e  mcntintud  in  u  preceding  chapter. 
I  'I'lie  imputation  i^  an  m<»i edible  one:  Why9 
!  Hcc.iu^e  he  is  a  man  — sueh  is  the  argument 
,  in  the  pieM'iit  ca-e.  This  is  what  is  called 
|  MMitiment  ,  and  bein^  so,  is  addrebbed,  it  is 
I  slid,  to  the  heai t 

I  rJ'lu»  dtpiaut}  cit  human  natuie,  and  the 
i  dik'intx  nt  human  natuie,  aie  among  the  topics 
l  on  which  tin1  piactitioners  in  the  arts  of  rhe- 
(  tnnc  i  tbat  i-,  »t  deception)  have  been  fond 
,  ot  -kiinn-liing  some  on  the  one,  others  on 
j  tbe  otbei,  Milne  on  eilhci  01  both,  according 

|    to    till1    pUlpOM1 

Ot  u  man  who  luiiiL's-  forward  this  obser- 


and  the  sninc  prounee  \ 


*  In  the  \Liii  liil!?,  in  an  ,']i]>uil  ofdeitlu  m 
the  King's  ftcmh,  tin  a}>in.llcL  ua^td  IIIN  b  ittle. 
After  \ cry  kn^thciud,  .md  \ciy  karntd  argu- 
ments, the  Court  decided  im.iiumoiislj  m  ta\nur 
of  the  trial.  Subsequently*  howtvoi,  the  .ipptl- 
lant,  by  his  counsel,  stated  that  be  pia\ul  lor  no 
further  judgment,  and  tbe  t'ourt  ordurtil  jud^- 
ment  to  be  stayed  on  the  appial  Ashtord  ?«. 
Thornton,  1  B.  \  A.  10.1.  In  the  follow m^  ^Lllr 
all  such  apptnls  were  abolished,  as  well  as  wa^cr 
of  battle,  and  tuals  l>y  hattlc*  in  writs  of  right, 
by  the  59  (ieo.  Ill  c.  4l>.  -  /:// 

+  As  it  was  betore  rcmarkt-d  that  there  aru 
two  kinds  of  physical  improbability  so  there  are 
two  corresponding  kinds  of  i>sycholoi;iral  im- 
probability. An  iJlegtd  ])sycnologuMl  tact  may 
be  improbable  in  itself,  —  tlut  is,  impiobable, 
because  incompatible  with  the  ordinary  course  of 
nature;  or  it  may  be  improbable,  because  in- 
compatible, in  a  greater  or  less  dcjjree,  with  some 
other  fact  which  nas  been  established  by  iflde- 
pendent  evidence;  for  instance  (in  the  case  of 
delinquency,)  with  the  character  of  the  sup- 
posed  delinquent 

What  is  said  in  this  section  on  psychological 
improbability  is  equally  applicable  to  both  tneset 
apecies  of  it.  Several  of  the  modifications  of  the 


what  it  i^  u  man  means,  is  metaphysics . — 
liirht  is  an  object  of  hatrrd  to  all  owls  and 
to  all  thieve^,  dehmtions,  under  the  name 
of  iiii'(u|>h}s]<M,  to  all  ihetoncians.  "  I  hate 
inetuph\Mcs,"  exclaims  Edmund  Burke,  some- 
\\heie-  it  \\as  not  \\ithout  cause. 

What  then  is,  on  this  occasion,  meant  by 
atroLityi  —  the  atiocity  of  the  offence — no> 

latter  species  have  been  treated  of  at  considerable 
length  m  the  former  part  of  the  present  book — 
Editor. 

%  This  has  appeared  to  the  Editor  to  be  the 
most  proper  place  for  the  present  dissertation ; 
which  clearly  belongs  to  the  head  of  pyscholo- 
gical  improbability,  though  apparentlV  not  in- 
ended  by  the  Author  to  serve  as  an  illustration 
of  the  probative  force  of  the  species  of  evidence 
indicated  by  that  term. 
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tihe  qffence;  that  would  not  be  senti- 
mental enoiigh:  —  of  the  crime.  The  word 
en***,  being  incurably  indistinct  and  ambi- 
guoqii  tt  the  word  to  be  employed  upon  all 
rhetorical  occasions. 

Does  it  mean  the  mtschievouwess  of  the 
offence  ?  If  it  does,  the  proposition  is  in  a 
great  degree  erroneous  Of  all  offences,  by 
fer  the  most  mischievous  are  those  which  owe 
tfrfeir  birth,  or  tend  to  give  birth,  to  civil  war 
treason,  rebellion,  sedition,  and  the  like  — 
Suppose  a  civil  war.  —  subject  of  dispute, 
title  to  the  throne  question  on  which  the 
title  turns,  legitimacy  The  nation  is  equally 
divided:  to-day,  one  half  are  traitors,  to- 
morrow, the  other  half  Whichever  half  is, 
for  the  time  being,  on  the  unsuccessful  side, 
and  composed  thereby  of  seditiomsts,  icbels, 
traitors,  it  is  on  that  side  that  yofl  find  the 
most  disinterested,  the  most  generous,  the 
most  heroical  of  mankind  If,  then,  by  atro- 
city we  mean  mischievousness,  the  proposi- 
tion, that  an  offence  is  the  more  improbable 
the  morQ  atrocious  it  is,  is  not  true 

By  atrocity  is  not  unfrcqueiitly,  perhaps 
most  frequently,  meant,  neithei  more  nor  less 
than  odtousness ,  meaning  of  com  se  by  odious, 
that  which  is  so  (no  matter  for  what  reason, 
no  matter  whether  with  or  without  reason) 
to  the  individual  by  whom  the  appellation  is 
employed  .  in  a  word,  that  which  is  the  ob- 
ject of  his  antipathy  To  one  set  of  men,  the 
man  who  differs  from  them  in  some  peculiarly 
tender  point  bearing  relation  to  religion,  is 
the  most  atrocious  character,  to  anothei,  01 
to  the  same,  the  man  who  has  been  dra'vvn 
into  some  devious  path  by  the  impulse  of  the 
sexual  appetite  The  existence  of  the  Chris- 
tian, the  Theist,  the  Atheist,  I  have  thus 
heard  successively  domed  by  their  Respec- 
tive abommators  In  printed  books  I  ha\e 
observed  doubts,  next  in  force  to  denial, 
expressed  with  relation  to  the  existence  of 
those  non-conformists  who,  in  company  with 
the  wearers  of  linsey-woolsey,  are  consigned 
to  destruction  m  the  second  edition  of  the 
Mosaic  law  All  passions  aie  cunning,  anti- 
pathy not  less  so  than  any  other  On  the 
part  of  the  antipatiiist,  the  profession  of  in- 
credulity is  but  a  pretence  and  a  disguise,  to 
enable  him  with  more  decency  to  give  vent  to 
his  rage,  and  with  more  effect  to  point  the 
rqge  of  others  against  the  odious  object.  If 
dte  existence  of  these  monsters  is  so  incredi- 
ble, the  practical  consequence  should  be,  not 
to  be  so  ready  to  devote  to  perdition  this  or 
tbfkt  individual,  under  the  notion  of  his  being 
QQ6  of  them.  But  the  antipathist  knows -bet- 
ter thta  to  be  thus  cheated  of  his  prey.  The 
q*ifttenee  of  the  monster  is  to  be  incredible, 
or  &0kt  to  incredible,  for  the  purpose  of 
rendering  blra  proportionately  odious.  The 
odiouraes^  being  the  medium  of  proof  for 
the  demonstration  of  the  improbability,  is  as- 


sumed of  course;  and,  forasmuch  as  an  at* 
tempt  to  prove  supposes  the  necessity  of  proof, 
and  assumption  the  non-necessity  of  proof, 
assumption  of  a  fact  is  still  more  persuasive 
than  the  strongest  proof  of  it  To  screw  up 
the  odium  against  a  man  to  the  highest  pitch, 
you  begin  with  declaring  his  existence  —  the 
existence  of  so  odious  a  character — next  to 
impossible  having  thus  pointed  against  him 
the  rage  of  the  judge,  you  make  use  of  that 
rage  for  disposing  the  judge  to  believe  him 
guilty  While  Louis  XIV  was  persecuting 
the  Huguenots,  it  "vas  an  established  maxim, 
a  fiction  of  French  law,  that  there  were  no 
such  persons  in  existence 

By  atrocity  may,  again,  be  meant  cruelty— 
ci  uelty  displayed  m  the  commission  of  the 
offence  This  sense  is,  of  all,  the  most  literal 
and  proper  sense  But,  if  the  import  given 
to  the  word  atrocity  is  thus  confined,  the 
application  yf  the  maxim,  the  description  of 
offences  to  winch  it  is  applicable,  is  propor- 
tionally confined  It  is  almost  confined  to 
personal  injuries,  homicide  included  If  wil- 
ful destruction  by  fire  or  water  be  included, 
it  will  be  either  because  homicide,  or  the 
imminent  danger  of  that  mischief,  and  upon 
a  large  scale,  aie  involved  —  or  because,  in 
its  application  to  property,  the  amount  of 
the  mischief  or  danger  is  so  indefinitely  ex- 
tensive 

Consider,  then,  the  maxim  in  this  sense  In 
the  case  of  an  offence  characterized  by  cruelty, 
the  seducing  motives  have  to  contend  with 
the  motive  of  humanity,  sympathy,  general 
benevolence  (take  which  name  >ou  will,) — to 
contend  with  it  in  its  character  of  a  restrain- 
ing, a  tutelary  motive  *  The  disposition  of 
rihe  individual  in  question  being  given  (that 
is,  the  effective  foice  with  which  it  habitually 
acts  upon  his  mind,)  —  the  greater  the  degree 
of  cruelty  said  to  be  displayed  in  the  offence 
said  to  be  committed,  the  greater  the  force 
with  which,  on  that  particular  occasion,  the 
motive  in  question  must  have  opposed  the 
perpetiation  of  it 

But  the  principle  of  humanity  is  but  one 
of  several  principles,  which,  on  every  such 
occasion,  are  acting  upon  the  human  mind,  m 
the  chaiactei  of  tutelary  and  restraining  prin- 
ciples There  are,  besides  this,  the  three  re- 
spective forces  of  the  political,  the  moral  or 
popular,  and  the  religious  sanctions  Neither 
is  this  by  any  means  the  most  intense  and 
uniform  in  its  operation,  of  the  four  tutelary 
forces.  It  may  or  may  not  be  stronger  than 
the  force  of  the  religious  sanction — it  may  or 
may^not  be  stronger  than  that  of  the  moral, 
—  but  it  never  can  be  accounted  comparable 
in  strength  to  that  of  the  political  sanction. 
Many  men  fear  the  wrath  of  Heaven ,  many 


*  "  Introduction  to  Morals  and  Legislation  J 
Chap.  X.  Motives,  (VoL  I.  p.  46.) 
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men  fear  loss  of  character :  but  all  men  are 
acted  upon,  more  or  less,  by  the  fear  of  the 
jail,  the  scourge,  the  gallows,  the  pillory,  and 
so  forth.  In  this  point  of  view,  whatever  im- 
probability is  given  to  the  supposed  offence  in 
question  by  those  other  restraining  motives, 
the  additional  improbability  given  to  it  by  the 
circumstance  in  question  seems  scarce  worth 
taking  into  the  account. 

On  the  other  hand  stands  a  circumstance 
which  must  not  be  ovei  looked  The  force  of 
the  political  arid  moral  sanctions  act*  upon  a 
man  in  the  character  of  Restraining  motives, 
only  upon  the  supposition  ot  discovery.  The 
force  of  humanitj  ha*  tins  in  common  with 
that  of  the  religious  sanction,  that  the  sup- 
position ot  discover}  is  not  necessary  to  the 
application  of  it  ;  and,  hordes  the  compara- 
tive!} gi  eater  extent  ot  its  opeiation  when 
contrasted  with  the  leligious  sanction,  the 
principle  of  liiunanit)  ( \\liate\en,  ma}  be  the 
force  with  \\lnch  it  acts,)  is  surer  to  be  pre- 
sent to  the  mind.  The  suiFenng,  of  \\hich 
the  injury  meditated  threatens  to  be  produc- 
tive, can  *caiceU  f.ul  to  be  pit-sent  to  the 
mind  of  the  offender,  e^-penall}  vvheie  tin* 
pleasure  of  eninit}  — the  pleiisme  expected 
from  the  sutfeiing  of  the  intended  \ictini, 
constitutes  the  motive  to  the  offence  This 
is  what  cannot  tail  to  be  in  a  man's  thoughts, 
whereas  the  teai  of  God  muv  be  altogether 
out  of  his  thoughts 

But  whatever  nia}  be  the  decree  of  ci  ueltj 
displayed  in  the  commission  ot  the  olFence, 
or  even  on  whatever  other  '•.Jure  it  muv  ap- 
pear ps\chologictilly  improbable,  a  most  ma- 
terial consideration  is  this.  Supposing  the 
imputation  unfounded,  —  does  the  innocence 
of  the  defendant  import,  as  of  jioeessit},* 
consciousness?  of  such  innocence  (and  conse- 
quently menriacit},  criminative  perjuiy)  on 
the  part  ot  an\  person  in  the  character  of  an 
accusing  witness'  It  ve*,  the  presumption 
operating  in  fa\our  of  the  defendant  from 
this  source  «eems  complete!}  drstioved  b\ 
the  counter -presumption  in  f<i\our  of  the 
witness.  For  (as  theie  mil  be  moie  occa- 
sions than  one  tor  ob-ei  vintr)  with  the  ex- 
ception of  the  inmifiiwrv  offence*  invented 
by  superstition,  theie  is  no  offence  so  impro- 
bable ^because  in  piactice  so  unfiequentj  but 


that  the  offence  of  him  who  by  criminative 
perjury  seeks  to  fasten  upon  another  the 
imputation  of  that  offence,  is  still  more  so. 
Thus,  if  (for  example)  it  be  always  impro- 
bable that  murder  should  be  compassed  in 
any  of  the  ordinary  wajs  in  which  that  crime 
is  perpetrated, — it  seems  at  least  as  much 
so,  that  it  shoald  (which  it  would  be  by  a 
false  accusation  of  that  crime)  be  so  by  thig 
hazardous  expedient  of  calm  and  deliberate 
malignity.*  Within  the  compass  of  the  last 
and  present  century,  the  number  of  persons 
who  have  committed  robberies  has  been  many 
"thousands ;  but  there  will  scarce  be  found  ten 
who  have  given  false  evidence  of  that  or  any 
other  capital  crime. 

There  lemains,  therefore,  for  the  only  case 
in  winch  this  maxim  (\\hatever  may  be  the 
force  and  value  of  in  can  have  any  applica- 
tion, that  in  \\hich  the  evidence  operating 
in  crimination  ot  the  defendant  is  purely  o1 
the  cncunistiintial  kind  :  unkss  it  be  worth 
while  to  add  those  soits  of  offences  (witch- 
ciatt,  and  w  foithi  \\hich  are  not  capable  ol 
hciiitf  rendeied  piohable  by  any  quantity  oi 
testimonial  evidence. 

What  degree  of  exculpative  force  may  be 
proper  to  be  given  to  the  circumstance  thus 
denominated,  \\ill  iest  for  a  judge  to  deter- 
mine, upon  a  review  of  all  the  other  circum- 
stances belonging  to  the  case. 

The  essential  piactical  consideration — the 
essential  \\aimng,  is  this:  not  to  think  ol 
employing  it  as  the  foundation  for  any  inflexi- 
bly mle,  requiting  as  necessary  to  conviction, 
this  or  that  particulai  dose  of  evidence,  such 
as  the  testimony  ot  t\vo  witnesses,  the  con- 
fes^ioii  ot  the  defendant,  or,  in  a  woid,  any 
othei  Determinate  masj  of  criminative  evi- 
dence. 


*  An  exception  is  to  be  made  respecting  those 
times  when  the  contagion  of  some  extraordinary 
fanaticism  has  given  to  certain  accusations,  well 
or  ill  founded,  the  colour  of  virtue  —  at  least, 
has  indisposed  the  people  against  the  ordinary 
expedient*  tor  sifting  out  their  truth  ;  and  when 
the  end  to  be  compassed  bv  their  taking  effect 
is  looked  upon  to  be  of  such  importance,  a*  to 
sanctity  almost  any  means.  Such  were  the  times 
of  epidemical  perjury  and  Titus  Gates. 


lie 


BOOK   V 
OF  MAKESHIFT  EVIDENCE. 


UHAPTER  I 

Or  MAKESHIFT  EVIDENCE  IN  GENERAL 

§  1  Makeshift  Evidence,  what 
THUS  much  concerning  that  description  of 
inferior  evidence,  the  inferiority  of  which 
eOflaists  in  this  —  viz  that  the  fact,  the  ex- 
istence of  which  is  immediate!)  indicated  by 
it>  ig  not  the  very  fact  in  question  —  the 
feet,  of  the  existence  of  which,  a  persuasion 
is  endeavoured  to  be  produced  in  the  mi  ml 
of  the  judge,  —  but  some  other  fact,  \\hich, 
though  distinct  from  that  principal  fact,  is 
so  connected  with  it,  as  that  (with  a  greater 
or  less  degree  of  assurance)  the  existence  of 
such  principal  fact  is  inferred,  and  considei  ed 
as  being  rendered  moi  e  or  less  pi  obable  by 
the  existence  of  the  evidentiary  fact 

We  come  now  to  that  description  of  in- 
ferior evidences,  the  inferiority  of  which  con- 
sists in  this — viz  that,  be  the  fact  what  it 
may  (principal  or  evidentiary,)  the  mfoima- 
tion  which  it  convejs  has  some  circumstance 
boloii^iiikT  to  it,  \\hich  —  by  rendering  inap- 
plicable to  it  some  one  or  more  of  the  secu- 
rities that  are  applicable  to  ordinal y  evidence 
— renders  its  piobative  force  in  a  pi  eater  01 
less  degree  unferioi  to  that  possessed  by  01- 
dinary  evidence  when  tlio^e  securities  (MN  h 
of  them  as  are  applicable  to  it)  aie  actually 
appbed  to  it 

Of  the  different  powers,  qualities,  and 
operations,  serving  as  securities  forioricct- 
ness  and  completeness — secmities  aguuist  de- 
ceptmous  incoirectness  and  incompleteness 
—a  view  has  been  abend)  given  *  By  the 
inapplicability  01  non-application  of  the^e  se- 
veral securities,  and  the  gioups  which,  bj 
ringing  the  changes,  might  bo  formed  out  ot 
them,  may  be  constituted  so  many  species  of 
evidence  of  inferior  shape,  —  of  evidence, 
the  probative  foi  ce  of  which  is  lessened  by 
the  imperfection  thus  produced  in  the  shape 
ir.  which  it  presents  itself  to  the  mind  to 
which  it  belongs  to  judge 

When  the  non-application  of  them  has  for 
its  cause  the  mental  weakness  or  corruption 
of  the  man  in  power— of  the  legislator  or  the 
judge, — the  principal  of  the  shapes  in  which 
this  imperfection  has  displayed  itself,  have, 
under, the  head  of  Extraction,  been  already 
brought  to  view.f 

><  Utrt  cases  exist, — and  cases  the  exempli- 
fixation  of  which  is  abundantly  frequent,— 

*  Bopk  II.  Vol.  VI.  p.  278,  et  seg. 
f  Bwk  JIL  VoL  VI.  p.  883,  *t  seq 


m  which  this  impetfection  has  for  its  cauge, 
not  any  failure  on  the  part  of  the  man  in 
power,  but  the  unchangeable  nature  of  things. 
In  the  imperfect  shape  in  question,  the  arti- 
cle of  evidence  is*  to  be  had  ,  in  any  other 
shape  it  is  not  to  be  had  —  at  least  as  matters 
stand  at  present 

Agieeing  in  this  one  common  character  — 
viz  that  ot  imperfection,  and  of  imperfection 
the  origin  of  which  is  tiaceable  to  the  source 
just  indicated  —  being  em  ploved  only  because, 
fiom  the  same  source,  better  evidence,  evi- 
dence of  a  more  trustworthy  complexion,  of 
gi  eater  probative  force,  is  not  be  had,  —  these 
several  <=peeies  of  evidence,  how  dissimilar 
^oever  in  othei  respects,  may  be  brought  to- 
gethei  and  designated  by  one  common  appel- 
lation, —  vi/  that  of  makeshift  evidence 

On  this  subject  tin  ee  distinguishable  tasks 
present  themselves  to  the  eye  and  conscience 
ot  an  honest  and  intelligent  legislatoi  —  1 
To  take  an  inventory  of  those  species  of  m- 
ienoi  ,  >et  not  the  less  indispensable,  evidence; 
2  For  the  infounation  of  the  judge,  to  hold 
up  to  view  their  several  features  of  infiimity  ; 
and  3  B>  apposite  poweis  and  instructions, 
to  do  wliatsoetii  the  nature  of  things  admits 
of,  towaids  the  icmoval  of  their  several  in- 
firmities by  <  ompleting  in  each  instance  the 
requisite  assoitment  ot  sccuuties  ,  or  by  so 
ordenng  matteis  that  testimony  in  a  more 
tnistuoithy  shape  may  in  future  take  place 
of  tebtmioii)  in  these  less  tiustwoithy  shapes. 

§  2    Of  the  dtftueut  s/)/'cn  s  oj  makeshift 


Umlei  the  denomination  of  makeshift  evi- 
dence are  compiehended  two  divisions  or  sub- 
classes, the  contents  of  \vhuh,  as  compared 
\\ith  one  anothei,  have  nothing  in  common, 
except  the  infinmtv  in  consideration  of  which 
the  teim  makeshift  is  alike  applicable  to  both 

These  aie,  unoiigmal  evidence,  and  extia- 
judicially  wiitten  evidence 

I  Eitia-judu  tally  written  evidence  Sus- 
ceptible alike  of  this  common  denomination 
will  be  found  three  sorts  01  genera,  viz  1. 
Casually  written  ,  2  7?o:-;?arfepre-appoiiited, 
3  Adscititious  01  imported. 

TI  Unoriginal,  or  (as  supposed)  transmit- 
ted evidence  Susceptible  of  this  common 
denomination  will  be  found  five  distinguish- 
able sorts  or  genera  1.  Supposed  oral,  deli- 
vered through  oral  ,  2  Supposed  written  (or 
say  scnptitious)  delivered  through  written 
(or  say  scnptitious,)  thence  termed  transcrip* 
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titious  or  transciiptural ;  3.  Supposed  oral, 
delivered  through  written  ;  4.  Supposed  writ- 
ten, delivered  through  oral ;  5.  Reported  real 
evidence. 

The  different  modifications,  for  the  expres- 
sion of  which  these  denominations  have  been 
devised,  will  all  of  them  receive  further  ex- 
planation, each  of  them  in  it^  place. 

In  every  instance,  that  infeiiurity  in  re- 
spect of  probative  torce,  in  coiMdeiation  of 
\vhich  the  term  mak^hift  v\iia  found  appli- 
cable with  equal  propnetv  to  them  all,  will 
be  seen  to  have  foi  its  cafUc  the  absence  of 
one  of  the  principal  Comities  toi  coiiectness 
and  completeness  —  viz  interrogation  tj  ad- 
verso  at  the  hands  of  a  paity ,  vvho^e  interest, 
in  the  event  ot  its  being  inconect  or  incom- 
plete, may,  in  propoition  to  that  incniicctnes* 
or  incompleteness,  be  made  to  ^ulfer  by  it. 

In  the  ca^e  ot  unoriginal  evidence,  the 
woid  supposed  tin  m-,  in  the  insttJIicc  of  esirh 
of  the  gcneia  contained  under  it  fas  above,) 
an  indispensable  adjunct  It  not  expiessid, 
it  must  at  any  late  be  bmne  in  mind,  or  con- 
tusion and  misconception  will  be  the  re-nit 

In  the  rapt1  ot  eveiy  Midi  aiticle  ot  evi- 
dence, theie  aie  at  least  two  diifeient  state- 
ments 111  question  OIIL,  the  cxi-tince  ot 
which  is  cei tain  ,  the  oth<  i  MH!I  that,  ihoiiyh 
the  exiateiue  ot  it  is  a— cited  i  vi/  in  and  bv 
the  statenn  nt  which,  a-  above,  i-  leitaiiily 
known  to  exist,'  it  m  iv  hip|icn,  notwith- 
standing, in  the  whole  oi  in  anv  pait,  not  to 
have  had  existence 

That  which   i-  <vi1am,   i- tint   which,  to 
a  ceitainty  \  viz    by  th»»  veiy  siip|  o-ition,  •  is 
pitbcnrcd  to  the  mind  ot  linn  to  whom  it  be- 
longs to  jiidi!e      to  In-  hi  ai in1/,  il  it  be  oial  ,4 
to  his  sight,  it  it  be  -<  npiuio'i^        » 

Tunis,  siand'iij  hili.ii  tlie  jud'je,  -ay  — 
kk  I  hcaid  Sempmnm-  ^,iy  *<>  and  MI  '  '1  In- 
is  Mipposcd  oial  rhiou  'h  <  ial  »  v  idt  nee,  'i  lie 
oial  evidence  i-  tfi.it  whnh 
the  supposed  oi, il  evidence 
Tituis  ]^  said  to  have  l-i-in 
nius  \\\  the  ju<Le  it  will  natm  illy  IK-  sup- 
posed to  haw  hi'  n  -aid  by  Semproniu- , 
because,  ^enuallv  ^|»i  .il'ipu*1,  it  will  be  more 
likely  that  what  was  -aid  b,  '1  itiu^  vva:»  tiue, 
than  that  it  was  taUe  l>uf,  in  s[>»  akinij  ot 
this  supposed  statement,  to  employ  the  *ame 
unqualified  explosion  as  that  which  (a* 
above)  is  employed  in  speaking  of  the  state- 
ment made  be  tore  the  ludgi1,  would  be  to 
assume  a^  indisputable  that  which,  in  gene- 
ral, will,  in  case  of  litigation,  be  among  the 
matters  in  dispute.  That,  in  the  piesence  ot 
the  judge,  Titius  said  to  the  judge,  6*  *m- 
pronius  said  in  my  hearing  so  and  so,"  ib  out 
of  dispute.  Jiut  what  may  happen  is,  that, 
in  saying  thus  what  Titms  saftl  was  alto- 
gether false ;  Sempronias  not  having,  in  his 
hearing,  ever  said  anything  at  all,  or  at  " 
not  having  said  anything  to  any  ^ueii  e 


-aid  1>\  '1 
tint   \\lncli 
ud  b\   ? 


bv 


Omitting  the  adjunct  supposed^  had  the 
denomination  been,  in  thi-*  case,  oral  evU 
dence  through  oral,  —  in  this  cate,  the  truth 
of  what  was  biipposed  to  have  been  said  by 
Sempronius  would  not,  indeed,  h&ve  been 
represented  as  out  of  dispute  ;  but  the  truth 
ot  that  which  was  said  by  Titius,  in  saying, 
"  Sempromu^  in  my  hearing  said  so  and  &o,M 
would  have  been  represented  as  being  out  of 
dispute,  vvheieas,  in  the  nature  ot  this  spe- 
cies ot  evidence,  this  point  ib  no  less  open  to 
dispute  than  the  other. 

Of  the  thiee  sort*  ot  evidence  here  com- 
prehended under  the  general  denomination  of 
extrajudioially  wiitten  evidence,  the  points 
of  coincidence  and  difFeience  may  be  thus 
stated  — 

Whatever  a  man  writes  that  i«  capable  of 
being  employed  in  evidence,  but  without  any 
expectation  i  unle-b  with  a  haudulent  inten- 
tion; of  it^  bemu  *•<>  employed,  —  if,  being 
addres-ed  to  any  other  pel  son,  it  is  designed 
to  be  communicated  to  bun,  —  comes,  m 
common  lan^Utiirc,  undei  the  denomination 
ot  ,1  /<//.-/,  it  it  be  not  so  addressed,  it  may 
be,  and  i-,  included  undei  that  of  a  memo- 
;  tunlutn 

In  both  <M>es,  it  it  happen*  to  the  docu- 
nii  nt  t«>  be  employed  in  the  character  of 
ludieial  evidenci1,  it  niiiy  be  designated  by 
the  common  appellation  ot  casually  written 
evi  lence 

l!ut  iheie  me  ca^es  in  which,  —  not  wear- 
ing the  loim  ot  evidence,  noi,  as  tuch,  ari- 
ticijdenrly  to  their  cieution,  called  for  by 
aiiiTioiiiy  ot  a  couit  of  justice  —  letters,  as 
v.cll  a^  iremorai  dunis,  aie  written  tor  a  pur- 
POM  annloLToiu  (o  that  toi  which  evidence  is 
-o  c.ilhid  tin  ,  ihat  is,  loathe  giving  eiFect  to 
iidiN  and  obli^.itioiis ,  and  net  alto^rethei 
vviihniit  .1  view  towauU  then  beinw:  rnud^  (in 
M)  I.ii  ,i-  i]ie  c-iaMi-bed  i  ule^  respecting  evi- 
dence w  ill  -idmit )  -ub«iii  vient  to  the  purposes 
ot  evidence1. 

Ot  this  uemis  the  Ino^t  sinking,  and,  in 
ie-pect  ot  then  extent  and  a[»pli<Mtion,  the 
mn-t  impoit.'int  «pifie^f  aie,  —  in  the  shape 
ot  mcmoi.mdums  all  those  entries  vvhieh 
toi  m  the  mattei  ot  a  meicuntile  book  of  ac- 
count,—  in  the  ^hape  ot  letteis,  those  which 
are  wntten  or  received  by  mercantile  men, 
in  the  course  or  tor  the  purpose  of  their 
commerce. 

1  he?e,  therefore,  being  written  not  with- 
out a  view  to  their  being  eventually  made 
subservient  to  the  purposes  of  evidence,  may 
appear  in  that  consideration  to  rank  themselves 
under  the  head  of  prcappointed  evidence:  — 
but,  not  being  endowed  with  either  of  those 
qualities  by  one  or  other  of  which  wbat«o- 
ever  has  been  ranked  under  that  head  stands 
distinguished  so  much  to  its  advantage  (viz. 
the  being  produced  by  the  concurrence  of 
cveiy  party  whow?  rights  v^ould  be  injured 
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either  by  flpariotmttta  or  by  any  deceptitious 
or  incompleteness  in  its  tenor  ; 


fegr  some  party  whose  situation,  bating 
CVUal  mud,  places  him  out  of  all  danger  or 
of  any  sinister  interest  capable  of 
him  in  the  design  of  giving  to  it  any 
deceptitious  character,)  —  it  becomes 
swy  that  this  inferior  sort  should,  by  a 
t*fm  expressive  of  the  distinguishing  circum- 
stance, be  distinguished  from  that  superior 
sort  of  evidence.  It  has  therefore  been  called 
evidence  preappomted  ex  parte 
J  By  the  term  adscititious  or  imported  evi- 
dence, is  meant  to  be  expressed  any  state- 
Vent  in  writing,  which,  on  the  occasion  of 
Its  being  written,  was  not  designed  to  be 
employed  in  the  character  of  evidence  in  the 
cause  in  question,  but  was  designed  to  be  em- 
ployed (whether  actually  employed  or  not) 
in  the  character  of  evidence,  viz.  in  some 
other  cause:  and  it  is  with  reference  to  such 
other  cause  that  it  is  termed  adscititious  or 
imported,  as  having,  for  the  purpose  of  the 
cause  in  question,  been  borrowed  (as  it  were) 
from  that  other  cause. 

In  the  case  of  evidence  bonowed  from  an- 
other cause,  it  may  happen  that  some  01  all 
of  the  appropriate  securities  for  the  trust- 
worthiness of  evidence  were  applied  to  it  in 
that  cause.  But  it  will  scarcely  happen  that 
R  9et  of  securities  was  applied  to  it,  the  same 
in  all  respects  as  that  which,  m  the  cause  in 
question,  might  be  applied  to  it,  Interroga- 
tion, for  exajxipto,  yes.  but  not  at  the  in- 
stance of  all  th»  same  parties  ,  or,  even  if 
at  the  instance  of  every  one  of  those  same 
parties,  yet  one  or  more  of  them,  perhaps, 
were  not  at  that  time  possessed  of  all  the 
material  sources  of  information,  anc\  conse- 
quent grounds  for  interrogation,  which  they 
possess  at  present. 

Tbi*  ia  the  most  favourable  case.  But. 
In  respect  of  probative  force,  this  species  of 
evidence  (which  at  the  worst  seems  to  have 
all  the  advantages  of  both  the  e  \tra-judici  ally 
written  species  of  evidence  just  mentioned) 
may  be  rendered  by  any  number  of  degiees 
weaker  and  weaker,  by  the  several  defects 
which,  if  the  judicatory  be  diffeient,  are  li- 
able to  have  place  m  the  course  of  procedure 
pursued  in  such  other  judicatory,  m  relation 
to  evidence. 

'With  imperturbable  composure  we  shall 
see  judges  after  judges  employing  rand  in 
the  English  system,  which  judges  shall  we 
got  see  employing  ?)  and  taking  for  the  sole 
grounds  of  decision,  modes  of  collection,  of 
the  u&guitableness  of  which  to  the  purposes 
pf^Ufttice,  they  are  themselves,  and  ever  have 
er&ctly  and  confessedly  convinced  — 
,  Altogether  uninterrogated,  in  the 
it  evidence*  evidence  inter- 
qpt  by  any  of  the  parties,  nor  yet 
trjr  a  jugge*  but  by*  clerk,  who,  being  alone 


with  the  witness  in  a  private  room,  makes 
him  sign  what  he  pleases.  Under  these  cir- 
cumstances, supposing4  the  procedure  of  the 
judicatory  directed  to  any  such  ends  as  the 
ends  of  justice,  it  may  be  imagined  with  what 
varied  degrees  of  distrust  it  cannot  but  re- 
gard whatever  masses  of  evidence  may  have 
been  imported  into  it  from  any  of  those  ju- 
dicatones  in  which  the  convenience  of  the 
judge  is  substituted  to  the  ends  of  justice. 

Alid  in  causd  —  inter  olios — aho  in  for o— 
aheno  in  for o  by  these  adjuncts,  an  idea  may 
be  givei\  of  so  rruiny  obvious  specific  modifi- 
cations of  the  genus  adscititious  evidence 

Casually  written  evidence  ,  evidence  pre- 
appointed  ex  parte,  and  adscititious  evidence; 
these  form,  as  it  were,  a  class  apart  from  that 
for  the  designation  of  which  the  term  unori- 
ginal is  employed  Not  but  that  evidences, 
partaking  of  the  qualities  m  consideration  of 
which  they  have  been  designated  respectively 
by  those  several  denominations,  are  capable 
likewise  of  partaking  of  that  quality  for  the 
designation  of  which  the  word  unoriginal  is 
employed  Not  that  casually  written  evi- 
dence, evidence  preappomted  ex  parte,  and 
the  evidence  termed  adscititious  evidence, 
are  less  capable  than  any  other  sorts,  of  add- 
ing to  the  qualities  designated  by  those  se* 
veral  appellations  the  quality  of  un originality \ 
in  which  case  they  will  add,  each  of  them,  to 
its  own  characteristic  infirmity,  the  infirmity 
that  forms  the  character  of  that  fourth  spe- 
cies But,  of  all  evidence  here  comprised 
under  the  appellation  of  unoriginal  evidence, 
this  of  non-originality  constitutes  an  essential 
-ancl  inseparable  quality  whereas,  m  those 
seveial  other  cases,  if  it  be  present,  it  is  but 

'as  an  ace;' dental  one 

» 

§  3  Properties  common  to  all  the  kinds  of 
makeshift  etidence — Topics  to  be  touched 
upon  in  relation  to  each  species. 

Of  every  one  of  the  several  objects  com* 
prehended  (as  above)  under  the  common 
denomination  of  makeshift  evidence,  the  fol- 
lowing propositions  seem  capable  of  .being 
predicated  with  equal  truth  — 

1  Of  the  information  respectively  conveyed 
by  them,  the  truth  has  not  been  provided 
for  by  any,  or  at  least  not  by  all,  of  the  se- 
curities, which  (as  above)  are  capable  of  be- 
ing, and  ought  to  be,  applied  to  evidence—. 
ordinary  evidence,  when  presented  in  ite  best 
shape 

2  The  shape  in  which  the  information 
contained  in  them  is  presented,  renders  them 
respectively  inferior,  in  point  of  trustworthi- 
ness, to  ordinary  evidence. 

3.  By  the  circumstance  by  which  they  are 
respective!/  distinguished  from  ordinary  evi- 
dence, each  of  them  is  liable  to  have  been 
employed  as  an  instrument  of  a  particular 
species  of  fraud :  a  particular  modification  of 
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what,  in  speaking  of  all  or  any  of  them,  may 
l>e  termed  the  characteristic  fraud — the  cha- 
racteristic fraud  incident  to  makeshift  evi- 
dence. * 

4.  This  fraud  consists  in  the  fabrication 
and  utterance  of  the  evidence,  the  pretended 
information,  in  question,  —  in  contemplation, 
and  under  the  assurance,  of  the  inapplicabi- 
lity or  non-application  of  the  securities  for 
trustworthiness;  viz  &anctionment,  or  inter- 
rogation, one  or  both  ot  them. 

5.  Though  the  more  formidable  part  of  the 
mischief  is  composed  of  Jhe  deception  and 
consequent  niibdecision  or  which  rile  charac- 
teristic fraud  may  be*  the  instrument,  it  is  not 
the  whole:  since,  for  \\ant  of  the  *ecunt> 
afforded  by  the  safeguard  in  question  against 
incorrectness  and  incompleteness,  the  same 
evil  consequences  mtiytiike  place  through  te- 
merity, or  even  without  blame 

6.  They  aie  all  of  them  iiidic.itivc  of  the 
existence  fpiesent,  or  at  least  i?ist }  ot  ordi- 
nary regular  evidence,  Mirh  a^  i*s  or  at  least 
at  one  time  vva^,  or  ought  to  have  been,  ob- 
tainable in  the  best   shape   train   the    same 
source;  i   e.  either  from  the  same  thini?  (as 
in  case  of  re<d  evidence,)  01  iiom  the1  bame 
person  (as  in  case  ot  pei^onal  evidence  ) 

7.  They  are,  thnefoie,   uulo*  for  special 
causes,  not  tit  to  be  admitted,  anv  of  them,  by 
itself,  in  its  essential  Mh.ipo  •  the  information 
conveyed  by  them  i*  not  iit  to  be  admitted, 
unless,  being  drawn  tioin  the  same  source,  it 
be  presented  (pro\ided  it  be  capable  ot  being 
so  presented;  in  the  oidimuy,  —  i.e.  111  the 
superior  and  more  trust\\orui\,  shape. 

8.  The  information  respectively  contained 
in  them  may,  in  such  its  infeiior  shape,  he 
presented,  and  b>  itself,  if  in  it*  regular  aiul 
ordinary  bhape  the  piesentation  oMt  is  eitho: 
altogether  impracticable   01    not  prarticahle 
without  preponderant  nironvenience,   viz.  in 
the  thape  ot  delay,  vexation,  or  expense 

9.  By  and  uttei   the  indication  and  nam- 
ing thus  given  ot  the  rhauu-teiistie  tiawl  of 
which  they  are  lespeotiveh  liable  to  become 
the  instruments,  —  it  it  be  in  the  will  as  well 
as  in  the  p*wcr  ot  the  judge  to  possets  him- 
self of  it,    the  danger  ot  deception  by  means 
of  such  fiaud  is  levelled :  the  pinbabilit}  of 
succeeding  i»  an\   attempt,   and  thence  the 
probability   ot   the  attempt   it&elf,    is   dimi- 
nished. 

Shall  it,  in  any  and  \\Lat  cases,  be  ad- 
mitted9 The  danger  of  deception  attached 
to  the  admission  of  it,  can  it,  by  any  and  what 
means,  be  diminished?  Such  are  the  sub- 
jects of  inquiry  which  present  themselves 
as  proper  to  be  considered  in  relation  to  each 
of  the  several  species  of  makeshift  evidence 
hereinabove  brought  to  view. 

Previous  explanation  of  their  respective 
natures  and  aub-modltications,  will,  in  so  far 
as  deemed  necessary,  come  in  of  course. 


CHAPTER  II. 

OF  EXTRA  JUDICIALLY  WRITTEN  EVIDENCE, 

§  1.  Of  casually  written  evidence. 

To  a  private  letter  or  memorandum  this 
appellative  is  applied,  for  the  purpose  of  dis- 
tinguishing this  from  other  species  of  written 
evidence,  widely  different  in  point  of  trust- 
worthiness, viz  preappointed  written  evidence 
at  large,  and  judicially  written  evidence;  — 
to  which  last  belong,  ready  written  evidence 
delivered  spontaneously;  ditto  delivered  ex 
antcrroyato  (delivered  in  the  epistolary  form, 
on  being  called  for  by  interrogation  in  the 
same  form  , )  and  evidence  judicially  delivered 
in  the  oral  form,  whether  spontaneously  or 
er  interrvyatOt  and  thereupon  forthwith  con- 
signed to  wilting  on  the  spot. 

Evidence  preappointed  ex  partey  though 
extra]  udirially,  can  scairely  with  propriety  be 
said  to  be  cawntty  written;  it  being  written 
for  particular  purposes,  and  those  always  uni- 
form in  their  nature1. 

Of  the  chaiartenstic  fiaud,  as  above  con- 
sidered under  a  general  aspect,  the  particu- 
lar modification  of  which  extra) udicially  and 
casually  written  evidences  liable  to  become 
the  iiistiiiment,  may  be  thus  described:  — 

Under  the  assurance  of  not  being  exposed 
b>  it  to  punishment  (no  punishment  being, 
in  case  ot  mendacity,  attached  to  it,  through 
the  medium  of  an  oath,  or  otherwise,)  nor 
\et  to  ill  lepuic,  or  at  any  rate  not  of  the 
degree  of  public1  shame,  the  author  not  being 
aVnit  to  be  subjected  to  interrogation  in  re- 
spect ot  it,  —  a  man  utters  in  this  form  a  fal- 
lacious btatement,  adapted  to  a  deceptitious 
purpose  It  is  eithei  incorrect,  or  incomplete, 
or  boUi ,  incomplete  mthe  way  of  partiality, 
and  thereby  calculated  to  produce  deception, 
and  mistdiM'i&ion  in  consequence.* 

FjHiici  i*  not  the  only  source  in  which  the 
uifenoiitj  ot  extra]  udicially  written  evidence, 
a*,  compared  with  ordinary  evidence  judici- 
al!) extracted  from  the  same  source,  ifi  to  be 
looked  fui.  Neither  ot  the  main  securities 
n^ainst  incoirectnesb  and  incompleteness  — 
neithei  the  fearot  eventual  punishment  incase 
ot  falsehood,  nor  the  scrutiny  of  interrogation 


*  Objection:  If  such  be  the  design  of  it  (it 
may  be  said,)  the  epithet  fam&lly  written  can- 
not with  propriety  be  applied  to  it— Answer: 
The  denomination  here  given  to  this  sj>ecies  of 
evidence,  considered  in  the  aggregate,  is  taken 
from  the  consideration  •> — not  of  what,  by  fraud, 
it  may,  on  this  or  that  particular  and  rare  occa- 
sion, 'happen  to  it  to  be, — but  of  what  in  its 
ordinary  condition  it  is,  and  what  even  in  the 
extraordinary  case  of  fraud  it  purporte  to  be  ; 
for,  in  case  of  fraud,  if  known  to  be  directed  to 
the  object  to  which  in  that  case  it  really  is  di- 
rected (viz.  that  of  operating  in  the  character  or 
evidence,)  the  object  of  it  would  be  by 
knowledge  frustrated. 
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of  deception,  incorrectness  and 
incompleteness,  more  particularly  incomplete- 
rftak,  ttmy  therefore  have  crept  into  it 

Whose  fo  the  discourse  which  it  conveys, 
'  or  purports  to  convey? — that  of  an  extraneous 
wittfess,  or  that  of  a  party  m  the  cause  ? 
»    If  that  of  a  party,  at  whose  instance  is  it 
'  tendered  or  called  toi°—  that  of  the  paity 
Whose  discourse  it  is?  or  that  of  anothei 
party  on  the  same  bide?  or  that  of  a  pai  tj  on 
the  adverse  side fj 

According  as  it  happens  to  it  to  stand  in 
One  or  another  of  these  different  prcdua- 
z&ertt*,  the  propriety  of  giving  admission  to 
it  will  (it  is  evident)  stand  upon  a  different 
footing,  as  well  as,  in  case  of  admission,  the 
expedients  to  be  employed  for  reducing  the 
danger  of  deception,  and  consequent  misde- 
cifticm,  to  its  lowest  terms 

In  what  case,  if  in  any,  shall  evidence  of 
this  description  be  admitted  •> 

When  admitted,  by  what  expedient  ^  ma}  the 
danger  of  deception,  consideied  as  producible1 
by  the  admission  of  a  bpor  les  of  e\  idence  thus 
liable  to  be  vitiated  by  inconectnebb  and  in- 
completeness, be  diminished-' 

To  provide  an  answer  to  tbu  above  ques- 
tions, is  the  object  of  the  following  inks  — 
L  Case  the  fiist.  He  whose  disunite  the 
$cnpt  appears  to  be,*  not  a  pai  t>  in  the  odubc 
the  evidence,  theiefore,  which  it  contains, 
extraneous 

Rule  1.  Except  in  the  cases  excepted,Mi 
the  next  rule,  admit  it  not 

Question  Why  not  admit  it9 
Answer  Because,  by  excluding  it  (de- 
duction made  of  the  ^1*0*  in  which  it  J.H  pio- 
pOSed  to  #ive  admission  to  it, )  no  mfoi  niation 
stands  excluded  The  pei^on  uhose  (!IM  oui^e 
it  purports  to  be,  being  ioithtomini;  and  in- 
terrogate in  a  mode  les^  exposed  to  uicoi- 
rectness  and  incompleteness,  it  rest*  \\  ith  vou 
to  obtmn  whatever  information  it  contains, 
and  more  Read  by  itself,  he  not  forthcom- 
ing or  riot  interrogated  in  respect  of  it,  the 
substitution  will  naturally  be  a  cause  of  in- 
correctness and  incompleteness,  and  misde- 
cision  the  more  01  les*>  ptobable  consequence 
Ike  interrogated,  and  this  supposed  written 
cGfccourse  of  his  read  notwithstanding,  the 

A  more  natural  as  well  as  concise  mode  oi 
ation  would  have  been  to  say,  the  writer, 
author   But  what  may  have  happened  is, 
he  whose  discourse  it  is,  was  not  tne  writer 
,  as  in  the  case  of  dictation  or  transcription 
by  the  word  author^  the  conception  is  apt 
ively  directed  to  a  long  and  studied 
whereas  the  toughest  and  minutest 
produced  in  this  cha- 

*  m-*  .  _ 


and^ counter-interrogation — bave  been  applied  I  addition  is  superfluous;  inconvenience*  in  the 
to  ii.^  Without  other  blame  than  that  of  I  shape  of  delay,  vexation,  and  expense,  all 
A-~*^±X«  ar  even  without  any  blame  at  all,  useless, — the  certain  consequence 

Itul&2  The  evidence  extraneous  as  before, 
in  the  following  cases  admit  it 

1  On  bun  whose  discourse  it  purports  to 
be,  the  process  of  interrogation  (viz    oral 
interrogation)  rendeied  either  physically  or 
pi  udeiitially  impracticable     physically,  as  by 
death  or  incurable  mental  infirmity,  physi- 
cally or  prudentiallv,  as  by  expatnation  or 
exprovmciation    the  interrogation  effechble 
either  not  in  any  teims,  oi  not  without  pre- 
ponderant* inconvenience  in  the  shape  of  de- 
lay, vexation,  and  expense 

2  On  him  whose  discouise  it  purports  to 
be,  the  pioce^s  of  intei  rogation  performable 
and  peifouned,  the  reading  of  it  called  for 
on  either  side,  viz   either  for  an  affirmative 
oi  a  confirmative  pin  pose,  for  the  puipose 
ot  showing  that,  at  the  time  ot  flaming  the 
written  di  c&uise  in  question,  the  statements 
contained  in  it  weie  in  any  point  discordant, 
or  on  the  whole  concoidaut,  with  the  test** 
moii}  now,  by  inten oration  arid  eounter-fn- 
tenogation,  extracted  horn  the  same  source  f 

Question  Win  give  admission  to  evidence 
in  a  shape  thus  liable  to  be  wtiated  by  incor- 
rectness and  incompleteness 

Ansuer    Because,  weie  it  excluded,  what- 
soevei  mtoimation  wcie  not  attainable  trom 
anj   othci    source  would  thereby  stand  ex- 
cluded     Ileie,  then,  supposing  that  the  in- 
formation is  necessaiy  to  a  decision  in  favour 
ot  that  side,  heic  would  be  deception,  and 
sequent  mi>cfijcision,  to  a  certainty,  vvhere- 
b\  admission  given  to  it,  certainty  of  be- 
cieditcd  would  not  be  given  to  it,  even 
y  it  ti  ue ,  still  less,  supposing  it  false/ 
btini»^unl«  ss  in  case  ot  hand,  which  is 
comparatively  an  improbable  case)  framed  tor 
the  puipose, — the  piobability is,  that,  taken 
singly,  hou  conert  MOOVCI,  it  will  be  (in  re- 
lation to  the  whole  of  the  farts  in  the  cause 
taken   togethfij  moie  01    less   incomplete, 
that,  jici  ouhngly,  it  will  be  composed,  in  great 
p.ut,  it  not  in  the  whole,  ot  ciicumstautial 
evidence,   and  since,  without  danger  01  sus- 
picion ot  daiigei,  ciicumstaiitial  evidence  is 
ie<  eived,  how  slight  soevei,  how  weak  ^oevei, 
its  probative  force,  so,  therefore,  may  evi- 
dence of  the  description  here  in  question,  not 
to  speak  of  any  other 

Note,  —  that,  if  the  species  of  makeshift 
evidence  here  in  question  be  inconect  or  in- 
complete, to  the  degree  of  utter  or  material 


r/jjjtofl  In  practice  are  actually  so  produced . 
lor  twit  tom>  the  real  author  i*;  is  a  point  not 
ttlwmys  ascertained,  or  oven  asceminable. 


•*•  In  a  preceding  Book  (^uprn^  VoL  VI.  p. 
3(M>,)  fhemion  was  made  of  memory-assisting 
memorandums.  Employed  for  that  purpose,  they 
would  require  to  be  under  the  eye  of  the  deponent, 
dunng  and  antecedently  to  the  time  of  the  deli- 
very of  his  evidence:  applied  to  the  purpose  here 
in  question,  they  would  require  to  be  kept  out  of 
his  bight  till  after  the  delivery  of  his  "evidence. 
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timony  (if  received,  as  it  ought  to  be)  of  tfi* 
party  against  whom  the  fraud  in  question  ope* 
rates.  And  not  only  the  particular  account* 
book  in  question,  but  all  the  others  kept  by 
the  same  dealer,  will  be,  or  at  least  ought  to 
be,  producible  at  the  instance  of  the  party  so 
charged,  f 

II.  Case  the  «econd.  He  whose  discourse 
the  script  appeal  b  to  be,  a  party  in  the  cause; 
the  pcrbon  at  whose  instance  it  i«s  called  for, 
a  pmty  rut  the  opposite  side,  the  tendency 
ot  the  Vuduire  roiisujuently  confe*svriul9  or 
othi'i  \\ise  velt-di^ervmg. 
*  Itulf  A.  In  tin*  ca*e,  let  the  script  be  ad- 
mitted, but  upon  condition  that  the  party, 
on  recognibinic  the  di-^coiirsse  as  his  shall  be 
at  hbem  to  delner  ln»  o\vn  testimony  (sub- 
ject to  intei  location)  in  explanation  ot  it.f 

(Jut  s/*"//   1     \Vliv   uwe  admission  to  evi- 
demv  ot  tin-  dLM'iipnon,  thus  liable  to  be 


falsity,  it  will  of  course  be  counter-evidenced 
by  the  direct  and  strenuous  evidence  of  the 
party  against  whom  it  operates. 

Instruction  to  the  judge  for  avoidance  of 
deception,  conbidered  tn  producible  by  the 
observance  of  rule  second  in  the  first  of  the 
two  cases  therein  contained  — 

It  will  on  this  orcdbion  be  mutter  for  in- 
quiry, whether,  at  the  time  of  the  utterance 
of  the  wntten  disfouixe  in  quotum,  he  whose 
discourse  it  is,  was  not  exposed  to  the  ac- 
tion of  some  interest,  of  n  pecuniar}  or  in 
any  other  waj  ot  a  helt-ie^irdintf  rug  me,  and 
whether  his  interest  did  not  ut  th.it  time 
stand  connected  bj  Mmie  ^peeial  tic  of  de- 
pendence or  affection,  \\ith  tin1  mtfie*t  ot  the 
part}  b\  whom,  in  tlua  fhmaetei  of  evideiife, 
the  paper  m  question  ^  produee d ,  and  this  m 
sufh  soit  and  <leu;iee  « the  quantum  ot  profit 
beiritf  moreoser  taken  into  eon^ideiation  >  HS 

to  render  the   piufticf  ol    the  fjiaiaftoristic     reiideied,   in  lopc-rt  ot  inooireetne*s  or  m- 
fraud  more  01  le^->  piobahlo  in  tin-*  ca^e.  '  * 

A  book-keepei,*  fin  example,  f  liaises  \\lth 
goods   a  fuitomer  or  Mippo^d  customer  </t 
IIH  mit-stei^,   knowing  th.it   l»v  the  pel 
chained  tin1  uomK  \\eie  neithei  n-fened  1101   j 
OidtMfd.     Tin4  bnok-keepei   (  not  to  -peak  of  , 
dcntli,   'in  event   not  hkelj  to  hive  been  in-  j 
tended)  fuiai's  i  \ i/   b\  rxpatiiation  01  fxpio-  | 
vnifuition  «  to  bf  tnithrommLT  i«>i  the  pmpoM1  j 
ot  jn>tlfiabilit\      JoiiP'il  to  ll.e  talnicition  ot  , 
the  \\ritt<'n  document, --tho  rxp.itiiatum  oi 
the  i-xpioMnriatinii,  ma\  it  nut  ha\e  ha.l  i«»i 
ii*   rau-e  UK    de-rjn   ot    puttniL-    the  undu*' 
protit   into  the  j.oikft  "t  t*1  mallei  '   'Hit 
tebtnnonj  d»-h\i  n  <\  \>\  the  p.ipei  i^  i 
to  tlie  desire  ot  tola!  t.il-it*  ,  .iiid  tlie  t,i 
hotnl  i?  eiidca\  oiued  t«>  l»i   ^t'lit'ii^d  tiom 
teotion,   l>v  the  noii-int4ini'iMtinn§ol   the 
thoi  ,    \\iiih-  the  Jiutlini  lnm--  h  1^  cilVelu 
Deemed  tiom   piini-hincnt,   t»v  In*-  non-to 
oomiii^iii1^,  and  that  m»ii-jn-f ui  ilnlitj  \\hn-h 
i&  tin1  le-nlt  <»i  it 

In  a  iM-i1  ot  this  M*itt  jiir.iMist  the  pio- 
bal)il]1\  ot  the  rh.iiarteiistic  tiaud,  note  tin- 
dilemina.  It  the  rlaim  'the  uniu-t  elaim  toi 
the  ^uppoit  ot  \\hn-li  it  uas  doitrntd)  hi1 
made  scum  attt  i  the  fabiuMtion  ot  the  evi- 
dence, the  expat  nation  01  rxpiox  inflation 
mu^t  ha\i»  taken  phuv  111  the  mean  time, 
and,  benitf  '-o  timed,  the  non-ioithfomintfne^ 
of  the  fdbiifatoi  \\illopeiatoin  thec'linittftei 
of  cncum^tantiale\idenff,  K^nin  probability 
to  the  bUppo<od  artual  tiaud- — it  the  claim 
be  not  made  till  lonij  after,  the  non-demand 
for  such  a  length  ot  time  i*  anothei  article  of 
circumstantial  evidence,  pointing  the  bfune 
way.  And  here,  as  above,  note,  tli^t  this 
disprobabihzmg  cirrum^tantial  evidtnce  will 
be  seen  to  have  for  its  support  the  direct  tea- 

*  This  is  an  instance  taken  from  ex  parte 
preappointed  evidence;  but  it  is  equally  good  as 
an  illustration  of  the  application  of  the  charac- 
teristic fraud  to  casually  written  evidence  ako. 


an  iiMiunicnt  ot  deception? 
JJPiMiiM*,  in  M)  far  as  its  tendency 
i^  to  opei ate  JiLMinst   him  \\hosci  discourse  it 
«>n  -o  ,  i^  ( /.  r   in  M>  lai  a^  it*n  tendeney  is  confesso- 
n.il,)  it  i-^  theino^t  tni^t\\orth)  and  satisfac- 
toi\  -pefies  ote\  iclonce  that  can  be  produced; 
j  no  pc'i MIII  beiiitf  M)  little  ITI  danger  of  preju- 
I  diemir  a  man  in  thi^  \va\  (either  purposely, 
j  tlnouirh    mendacitj,    or   heedlessly    through 
tt'ini  ntj  )  a>.  the  man  hun-elt ,   and  that  the 
I  tiMidi  iif\  ot   it  itiue  oi   taUe,   justly  or  un- 
1  ]ii-tl\  i  i^  not  i  in  the  opinion  ot  the  person 
'  1)1-^1  <jnahii»  d   to  judtre;  to  oi»eiate  to   the 
|  pir]iidi<e  ot  him  b\  v\ln»m  it  i^  «'iilled  for,  is 
eiSlirientlj  pir\tdb>  the  oiifiiuvstaiice. 

Qn<  *tn**n  2  \\  hj  amif\  a-^  a  condition,  that 
at  IIH  O\MI  m-tance  In-  ma\ ,  suhjoct  of  course 
to  inteiioLMtion,  be  admitted  to  tebtity  in  ex- 
planation ot  11 '  ^ 

Ati^tt^i  liefuuse  evidenre  of  this  descrip- 
ti«»n  i-  in  a  paitifulai  manner  liable  to  be,  if 
not  HH-iMicft,  at  tin)  late  incomplete.  To 
admit  U  to  refine  explanation,  is  to  allow 
\\har  mi-^tatomiMits  it  iua\  contain  to  be  cor- 
i^rted  —  \\lat  di'hfieiifies  it  may  contain  to 
l)e  -npplieil.  To  letu-e  to  it  the  fafulty  of 
iifuiMiiu:  *«ufh  expl, ination,  is  to  keep  it,  by 
ioiee  ol  1  i\v,  in  si  ^tate,  the  tendency  of  which 


AinMrdinvr  to  English  practice,  the  books 
be  ]in)diard,  if  notice  ib  given.  If  the 
shopman  who  made  the  particular  entry  be  alive, 
he  miM  be  called  as  a  witness,  when  he  may 
retre-h  his  memory  by  looking  at  the  entiy,  and 
may  explain  the  circumstance^  attending  it.  If 
the"  person  who  made  the  entry  is  since  dead, 
ujxm  proof  of  his  handwriting,  the  entry  will, 
under  certain  restriction,  be  received  as  evidence* 
DiL'by  ti.  Stcdman,  I  Esp.  N.P.C.  327;  Price 
r.  liord  Tomngton,  1  Salk.  285  ;  Cooper  i'. 
Marsdcn,  1  Esp.  N.P.C.  2;  Evans  r.  I*ke, 
Bull  N.  P.  282.  -J 


ull  N.     .        .  -. 

±  Interrogation,  viz.  in  the  oral  mode,  or  in 
the  epistolary  mode  (where  the  epistolary  moa< 
is  allowed,)  or  in  both,  ^^f 
stances  of  the  case.   See  IJook  III. 
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i*  to  produce  deception,  misdecision,  and  in- 
justice.*  J 

jRldtf  4,  Although,  by  death  or  other  cause 
aft  incurable  infirmity  of  mind,  or  ex* 
ation,)  he  whose  discourse  this  self-dis- 
&fttring  testimony  is,  be  incapable  of  testifying 
id  explanation  of  the  script, — admit  it  not- 
tirttfcstanding 

*  QMttton.  Why  admit  it,  under  the  danger 
otfncorngiblc  incorrectness  and  unsupplyable 
taGCfcttpleteness,  as  above  7 

lAnswer.  First,  because  the  danger  of  mis- 
decision  for  want  of  information,  in  case  of 
exclusion  put  upon  the  evidence  thus  circum- 
stanced, appears  in  this  case  to  be  preponde- 
rant over  the  danger  of  misdecision  by  reason 
of  information  rendered  deceptitious  for  want 
of  such  explanation  as,  had  the  party  been 
forthcoming,  it  might  have  received  Sup- 
pose the  information  necessary  to  warrant  a 
decision  in  favour  of  that  side,  —  from  the 
exclusion  of  it,  misdecision  takes  place  as  a 
certain  consequence  ,  whereas*  on  the  other 
hand,  it  is  not  certain  that  the  infoimation 
Contained  in  it  will  be  either  incorrect  or 
incomplete;  and,  if  either  inconect  or  in- 
complete, it  is  not  so  likely  to  be  bo  to  the 
prejudice  of  the  author's  side  as  to  the  pre- 
jl)dice  of  the  other ,  nor,  though  it  should  be 
both  incorrect  and  incomplete,  is  it  certain 
but  that  the  effect  of  the  incorrectness  may 
be  corrected,  and  the  deficiency  supplied,  by 
inferences,  drawn  partly  from  the  script  itself, 
partly  from  whatsoever  other  evidence  there 
may  be  in  the  same  cause. 

The  safety  with  which  admission  may(1be 
given  to  evidence  of  this  description,  seems 
to  be  indicated  by  experience.  Even  with- 
out any  such  security  against  deception  a* 
is  here  proposed,  selC-disserving  evidence  is 
admitted  in  this  shape  —  admitted  without 
reserve  — in  English  practice  Even  thus, 
the  mischief  (though,  doubtless,  it  cannot  be 
imfrequent)  seems  never  yet  to  have  become 
prominent  enough  to  have  been  presented  as 
an  object  of  notice  to  the  public  mind  much 
less  considerable  would  it  be,  were  the  means 
of  amendment  suffered  to  be  applied  to  it  as 
above, 

III.  Case  the  third  He  whose  discourse 
the  script  appears  to  be,  a  party  in  the  cause, 
as  before  ,  but  he  himself  the  party  at  whose 
instance  it  is  proposed  to  be  produced  the 
tendency  of  it,  consequently,  self-serving 

Jfofe  &  In  this  case,  likewise,  let  the  script 
bft  admitted ;  the  party  being  of  course  subject 
t6  Interrogation  on  the  subject  of  it,  and  in 


__,,__  of  such  faculty  of  explanation  is 
the  rules  of  English  practice.    [When 
1  it  from  dither  of  the  parties  to  the  suit, 
jwtion  can  be  given  by  the  writer,  inas* 
;  neither  party  can  be  produced  as  a  wit- 
Jut  it  ifr  competent  to  the  counsel  to  give 
ftar,«*pla&fttfon  In  bis  address  to  the  jury., 


explanation  of  it;  viz.  by  interrogatories  pro* 
pounded  on  the  other  side,  and  having,  conse- 
quently, the  effect  of  counter-interrogation* 

Question.  Why  give  admission  to  evidence 
so  obviously  liable,  in  so  high  and  manifest 
a  degree,  to  be  mendacious,  or  (through  bias 
or  temerity)  incorrect  or  partially  incomplete, 
and  thence  to  become  an  instrument  of  de- 
ception ? 

Answer.  In  the  case  of  an  extraneous  wit* 
ness,  interest  can  nevei  be,  in  any  case,  a  suf- 
ficient ground  for  exclusion  f  Moreover,  in 
the  sarne^ase,  intdi  ests,  as  strong  as  any  that 
are  most  apparent,  may  exist  without  being 
known,  without  a  possiGihty  of  being  brought 
to  light ,  while,  of  the  interest  which  a  party 
has  in  the  cause,  the  existence  is  known  of 
course  In  the  case  of  a  party,  the  smistei 
mendacity-promoting  interest  may  in  itself  be 
no  greater  than  in  the  case  of  an  extraneous 
witness ,  aiyl  in  particular  in  one  of  those  in- 
stances in  which,  being  uridiscoverable,  it  can- 
not be  taken  for  a  ground  of  rejection  But 
in  the  case  of  a  party,  the  interest,  whatso- 
ever be  its  effect  in  lespect  of  the  produc- 
tion of  mendacity,  is  much  less  liable  to  be 
productive  of  deception,  than  in  the  rase  of 
an  extianeous  witness  because,  being  more 
manifest,  presenting  itself  the  more  readily  to 
the  observation  of  every,  even  the  most  un- 
discerning,  observei,  the  suspicion  it  excites 
will  be  stronger, — its  probative  force,  con- 
sequently, weaker 

Whatsoever  may  be  the  danger,  the  proba- 
bility, of  mend  city,  self-serving  mendacity, 
and  consequent  deception,  attached  to  the 
admission  of  the  testimony  of  the  party  in  his 
(o\vn  behalf,  deposing  m  the  ordinary  mode  of 
/r'.al  responsion  to  oral  interrogations,  —  that 
Clanger  cannot,  from  the  admission  of  a  writ- 
ten discouise  of  the  same  tendency,  though 
of  a  prior  date,  receive  any  increase  he  is 
subject  to  counter-interrogation  in  the  one 
case,  and,  by  the  supposition,  so  he  is  in  the 
other.  His  extrajudicially  composed  written 
statement  will,  in  his  conception  at  least,  ope- 
rate in  confirmation  of  the  testimony  he  has 
to  deliver  in  answer  to  interrogatories  But 
so,  and  without  prejudice  to  his  veracity  or 
title  to  ciedence,  it  very  well  may ,  especially 
when  so  it  happened  that,  at  the  time  of  his 
framing  it,  he  had  not,  either  m  fact  or  in 
prospect,  any  such  interest  as  that  in  virtue 
of  which  he  became,  at  a  subsequent  point  of 
time,  a  party  m  the  cause 

Rule  6.  Although,  by  death  or  other  cause 
(as  above,)  he  whose  discourse  this  self- 
serving  testimony  is,  be  incapable  of  testify* 
ing  in  explanation  of  the  script ;  admit  it  here 
also,  notwithstanding. 

Question.  Why  give  admission  to  evidence 


f  SeeBooklX.^^tmon;  Part  III.  Decep* 
lion,  Chap.  III.  Interest* 


Ca.  IL] 


MAKESHIFT- 


liable,  in  a  degree  still  so  much  higher,  to  be 
mendacious,  or  (through  bias  or  temerity)  in- 
correct or  partially  incomplete,  and  thence  to 
become  an  instrument  of  deception  ? 

Answer.  For  the  same  leasons  as  those 
brought  to  view  in  support  of  rules  2,  4,  and 
5,  though  not  operating  with  so  great  a  force. 
In  some  cases,  as  above,  it  may  De  as  we]]  en- 
titled to  credence  as  evidence  from  any  other 
source,  and  at  the  *ame  tune  of  material  and 
indispensable  use  towards  bunging  to  light 
and  explaining  the  facts  that  have  application 
to  the  cattse.  And  in  this  f ase,  as  in  the  cast* 
mentioned  undei  the  last  preceding  rule,  so 
palpable  are  the  considerations  that  operate 
in  diminution  of  the  probative  foice  of  the 
evidence,  that  the  danger  of  its  beiiii*  esti- 
mated at  a  value  over  and  above  that  which 
propel ly  belongs  to  it,  does  not  pie-ent  it- 
self as  naturallv  piepondeiant. 

No  doubt  but  that,  in  general,  a  man  \\ill 
be  moie  strongly  disposed  to  mu£e  t.iKe  evi- 
dence to  serve  himself,  than  to  &ei  ve  another. 
But,  under  the  iinprc-^ion  ot  his  leinainin^ 
under  the  eventual  obligation  of  being  coun- 
ter-mtei rotated  on  the  ground  ot  tin-.  e\tia- 
judiciall)  \\ntten  selt-seivinir  evidence,  no 
le^s  sharply  than  on  the  giound  ot  oral  evi- 
dence of  the  same  tendency  deliveied  on  the 
spot,  —  counter-intei  rotated,  and  with  time 
in  abundance  to  frame  the  plan  of  intcnoga- 
tion  ;  or  (in  the  ca*e  here  supposed")  under 
the  assuiance  that  such  counter-interrogation 
cannot  be  escaped  from  definitive]}  but  bv 
death,  nor  for  a  time  but  by  expatriation  or 
exprovmciation — both  of  them  facts  operating 
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mity  of  so  much  of  the  evidence  as 
under  this  description,  and  (in  the  case  of  bjif 
having  given  credence  to  it  notwithstanding) 
the  consideration  by  which  such  his  credence 
has  been  determined:  and  this,  if  judging 
without  a  jury,  for  the  satisfaction  of  the 
parties,  the  audience,  and  the  public  at  large; 
if  sitting  with  a  jury,  for  the  instruction  of 
the  jury. 

2.  Whensoever,  in  consequence  of  the  non- 
fnitlicnnnngnos  and  non-interrogability  of 
him  whoM.1  discourse  the  script  appears  to  be, 
it  is  admitted  notwithstanding, —  the  judge 
having  thought  fit  rather  to  give  admission  to 
it  at,  that  time,  than  to  put  off  the  decision 
in  expectation  of  the  forthcomingness  and 
intenogation  ot  the  supposed  author  of  such 
testimonial  dibcouihc  ,  let  it  be  a  rule  of  law, 
that,  ^o  soon  (it  ever)  a&  the  means  shall 
exist  ot  peitoimmg  the  interrogation,  with- 
out piepondeiant  inconvenience  in  the  shape 
of  vexation  and  expense,  such  interrogation 
shall,  at  the  instance  of  any  party  in  the 
cau-e,  be  perfoimable. 

3  It,  upon  admission  and  consideration 
given  to  ant  such  aiticleot  makeshift  evi- 
dence, it  shall  seem  good  to  the  judge  to 
deteimme  in  favour  of  the  paityat  whose 
instance  such  evidence  was  received, —  power 
should  be  gi\en  to  the  judge,  on  the  declared 
giound  of  the  infirmity  ot  this  part  of  the 
mas>  of  evidence,  to  requite,  at  the  hands  of 
the  part)  in  whose  favour  such  judgment  is 
pronounced,  such  security  for  eventual  resti- 
tution ad  tntt'yruut,  and  to  take  such  other 
mi  «^ui  Ob  of  piecaution,  bv  bequestration  or 
otheiwi*e,  as  ma)  in  his  judgment  be  neccs- 


in  the  character  of  circumstantial  evidence,  to 

the  disci  edit  of  such  his-  \\ntten  testimonj  ,  Jsary  and  sufficient  to  pi  event  the  happening 


nj  ,  Js 
sent/ o 


the  bOrt  of  fiaud  in  question  does  not  present /  of  niepaiable  damage  :  such  damage  as  might 
itself  as  likelv,  either  to  succeed  i£ attempt-  j  after\vnds  be  iound  to  ^cive  taken  place,  if, 
ed,  or  so  much  a^  hkclv  to  be  attempted       f\  in  consequence  of  the  facts  bi ought  to  light 
Where  exclusion  of  evidence  \\ou1d  be  im-     bj  ^uch  subsequent  interrogation  or  any  other 

means,  it  shall  have  tuined  out  that  the  pro- 
MMonal  decibion  bo  pi  enounced  (as  above) 
uas,  in  point  of  fact,  ill-grounded. 

In  ancient  French  law,  casually  written 
evidence  appeals  not  to  hate  been  considered 
in  the  light  ot  makeshift  evidence  •  it  was  con- 
sidcicd,  on  inanv  occasions  at  least,  as  more 
tiust\\oith\  than  oidinary  teatmionial  (viz. 
judicially  exhibited  testimonial)  evidence  It 
appeal  ->  to  hav  e  been  designated  by,  or  at  least 
compiehended  under,  the  term  commencement 
de  IHCUVC  pai  t'cnt,  mentioned  in  one  of  the 
fundamental  codes  ,  the  business  of  which  is, 
in  certain  cases,  to  exclude  testimonial  evi- 
dence, a*  insufficient  in  itself  —  insufficient, 
unless  fortified  by  the  support  of  an  article 
of  this  species  of  written  evidence. 

The  impropriety  of  this  preference  was  not 
quite  so  great,  under  that  actually  established 
technical  s)stem,  as  it  would  be  under  a  na- 
tural and  rational  system.  In  testimonial 
evidence,  under  that  system,  an  infirmity 


proper,  precautionarj  le&rulation^,  to  diminish 
the  chance  ot  deception  tiom  such  evidence, 
are  very  often  piopei,  and  in  a  high  degree 

Let  the  danger  of  mUdeeision,  the  icMilt 
of  deception  produced  by  ca-uallv  \\ntten 
evidence,  be,  in  companion  with  the  danirei 
of  misdeciMon  from  exclusion,  e\er  ^.o  mcon- 
biderable,  \\hcther  in  point  ot  magnitude  or 
probability,  —  still  no  expedient  ought  to  be 
neglected  by  which,  without  its  being  pro- 
ductive of  preponderant  inconvenience  in  an\ 
other  shape,  the  dangci  from  admission  pio- 
inises  to  be  diminished 

To  an  effect  thus  desirable,  the  following 
regulations  present  themselves  as  promising 
to  be  conducive  •  — 

1.  In  every  instance  in  which  evidence  of 
the  description  here  in  question  is,  in  any  of 
its  possible  modifications  (as  herein  above 
enumerated,)  produced, — let  it  be  an  instruc- 
tion from  the  legislator  to  the  judge,  to  state, 
at  the  time  of  his  giving  judgment,  the  infir- 
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d  by  the  insufficiency  of  the  mode  of 
ftna  extraction  there  employed,  has 
btt&ilreaity  brought  to  vie  w(vol  vi  p.  399) 
It  ttlght  be  supeiior  m  trust  worthiness  to 
testimonial  evidence  BO  ex  ti  acted,  and  yet 
deserve  no  better  appellation  than  that  of  a 
fipecies  of  makeshift  evidence  The  species  of 
Written  evidence  in  question  is  what  it  is?  —  i* 
the  same  thing,  under  all  s>  steins,  but,  under 
the  original  lloinan,  the  Romano-  Gallic  sy&- 
tfcifl,  teatunoiiiiil  eudence  \\as  bereft  of  part 
of  its  natural  trustworthiness 

'Another  circumstance  that  helpss  to  give 
<&lour  to  the  preference,  and  opeiaics  ever* 
in  diminution  of  the  impiopiitty  <>i  it,  is, 
tfetat,  in  a  certain  point  of  \ie\\  (i  c  \\ith  le- 
fcrence  to  a  matter  ot  fact  of  a  paituulai  de- 
scription,; casually  wiitten  evidence  is  roall\ 
better  than  testimonial  cudcntc  \\h.it  it 
does  /lot  prove  so  \vell  ib,  the  truth  of  auv  of 
the  'matters  of  tact,  assoited  in  and  by  llu* 
assertion  made  by  the  sciipt  \\liat  it  does 
prove,  however,  and  still  bettei  than  anv  U-s- 
timonial  evidence  (prove1,  vi/  upon  the  sup- 
position of  the  authenticity  of  the  M  npt,)  i* 
the  fact  that  assertions*  to  that  effect  vveie, 
by  the  per&on  in  question,  actuallv  made  — 
viz  made  in  and  by  tl»c  seiipt  .it  that  time 
In  itself  (supposing  always  the  authenticity 
of  it)  it  has,  as  to  this  point,  all  the  tmst- 
worthiness  that  belongs  to  the  best  *oit  of 
preappomtedevidenee  the  difference1  liesoulv 
in  the  pioperty  ot  authentmty,  the1  pioot  ot 
which  is,  in  the  case  of  picappomted  evidence, 
made  the  object  of  special  caie,  instead  ot  be- 
ing left  to  chance,  as  in  this  other  case  ^ 

In  respect  of  the  souue,  and  tberetoie  of 
thegrourids  of  comparative  untiubtwoitliiness  \ 
or  trustworthiness  derivable  tiom  that  quai- 
ter,  casually  wntten  evidence  is  (it  h<*  boon 
seen)  susceptible  ot  whatever  modifications 
testimonial  evidence  ib  susceptible  of  ft  may 
be  extraneous,  it  ma)  be  *elf-i  egarding  feeU- 
regarding,  it  may  be  ^elf-disserving,  or  self- 
wrmigi  extianeous  u->  well  as  self-regarding, 
it  may  be  lowered  by  paitnular  e\pt»buie  to 
sinister  mteiest,  or  by  habitual  irnpiobitj 
To  all  these  diffkiences,  impcitant  as  they 
are,  French  practice,  grounding  itself  on  the 
Ordonnance,  was  HI  a  manner  insensible  A 
commencement  de  preuve  pur  cent  ,  a  something 
upon  paper,  there  must  be  but  what  that 
something  should  be,  &eems  scaicely  to  hive 
frMtt  consideied  as  worth  thinking  about 

'Even  a  lot  of  judicial  testimonial  evidence* 
appears  to  have  been  considered  as  consti- 
tuting a  commencement  de  preuve  pat  cct  it 
icial  evidence,  and  casually  written  evi- 
,  were  thus  completely  confounded    So 


loose,  ia  French  law,  was  men'*  conception 
of  the  different  species  of  evidence  If 

§  2    Of  ex  parte  preappomted  written 
evidence.] 


The  order  adopted  requires  that  something 
should  now  be  said  on  tbc  subject  of  ex  parte 
preappomted  written  evidence  But  it  is  only 
in  respect  of  its  not  being  with  propriety  com- 
pnsdble  uridei  the  same  denomination  as  ex- 
trajudicially  and  casually  written  evidence, 
that  it  demands  a  separate  head  For,  in  re- 
spect of  tiiibtuorjlmicsb  (i  e  of  probative 
force,)  it  partakes  of  the  same  nature,  and  the 
same  natural  infirmities,  as  have  been  seen 
opciatmgin  diminution  of  the  probative  force 
ot  casually  written  evidence. 

Pieappomtcd  it  is,  picappointed  it  cannot 
thcicfnu1  but  hi»  denominated  but,  in  respect 
ot  piobativo  force  (not  to  speak  of  other  pro- 
pcitieO  ^t  paitakib  not,  in  any  degree,  of 
the  tiustvvAthv  chciiactei  of  the  great  mass 
of  picdppomted  evidence,  viz  that  which  is 
the  woik,  eithei  of  all  patties  conccinedin 
interest,  acting  in  Conjunction,  01  of  some 
single,  but  natiuall\  impditial,  and  commonly 
hitfhly-stationcd,  hand 


-  r  -  _  ^  _  _  ___ 

*  Ajot  of  self-regarding,  sclt-servmg  unddis- 

evidence:  the  testimony  of  the  party, 
extotetei'at  the  instance  of  the  adverse  party, 
bf  interrogation  sur  fails  et  articles.  — 


-f-Plaulovus  <le  I^n^uet,  \n   40!)    D. 

sc  u  QucPt^  preu\t*»  untts  invoque-UeUe 
pour les  dcmt ntir  ^  I rn  pi  L  teiulu  ctrtilic  it  arratho 
a  un  dom  stique  tmiule,  qui  n'tn  .1  pisprcvu  Jes 
(.onsLcjiiLiHcs,  tt  ilnHUiti  jur  clle-meme  dans  sa 
])]4Linti  S1  A  cunous  itritiliLitt  indeed1  The 
witless,  lor  an> thing  ti.cit  appears,  still  alive; 
Ins  it  stimuli}  not  allowed  to  be  ludicially  ex* 
tr.uted,  but,  in  the  form  ot  this  cxtrajudicial 
,  and  undei  the  notion  of  a  (ounnencf  ment 
<  un  jtftt  t  o  it,  exhibited  and  argued  upon  ! 
the  stmn  ink  that  the  testimonv  of  this  ser- 
KAIU  was  thus  extracted  in  the  form  ot  what  is 
galled  a  tcili  finite  i  s<)  on  aiiy  occasion  might 
Ji.it  of  any  other  \vitncss,  and  the  security  at- 
fouled  by  juduul  examination  discarded  alto- 
pettier 

(jrou)S  case,  MI  8,19  "  I^a  instic^,  instruite 
du  danger  de  la  pieuvc  testimomale,  surtout  dans 
ecs  sorter  dc  nutieres"  (disputes  between  hus- 
band and  uih,)  u  redoute  de  livrer  a  Pincerti- 
tude  et  au  lusud  IV tat  dts  eonjomts  '* 

lUrthtlemf  b  case,  vn  b2  u  Quand  cet  acte, 
mum  de  leur&  signatures,  a  subsiste  pendant  huit 
ins  enticrs,  sans  la  moindre  apparence  de  suspi- 
don,  il  est  mutiU,  il  est  dangtreuv  de  pntonclre 
mvoqutr  dts  temoignages  dtrangers,  et  d'ecarter 
une  deposition  muette  mais  irrecusable,  pour  en 
admettrede  verbales,  toujoun  plu*  quesuspectes 
en  maticrt  civile  " 

Ib  h3  u  De  deux  preuves  qui  se  combattent, 
la  plus  forte  biib&iste  sans  con  Credit,  or,  sans 
contredit  aussi,  la  preuve  par  (Sent  e*t  plus  forte 
que  la  preuve  par  temoin  ' 

^  This  and  the  following  section  were  left  by 
the  Author  in  the  state  of  mere  fragments.  Se- 
veral memoranda,  far  too  incoherent  to  be  m* 
serted,  prove  it  to  nave  been  his  intention  to  enter 
more  fully  both  into  the  subject  of  ex  parte  pre* 
appointed  evidence,  and  into  that  of  adscititious 
evidence.  It  does  not  appear,  however,  that  he 
carried  this  intention  into  effect, —Editor* 
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In  comparing  ex  varte  preappointed  with 
casually  written  evidence,  the  reader  cannot 
but  observe,  that  unintentional  incorrectness 
is  more  probable  in  the  case  of  casually  writ- 
ten than  of  *jr  parte  preappointed  evidence, 
for  exactly  the  siine  icason  which  lenders 
such  incoirectness  still  moie  probable  in  the 
case  of  common  conveisjition  than  in  either, 
viz,  the  greater  probabilitv  of  a  deficiency  of 
attention 

On  the  other  hand,  intentional  ineonect- 
ness,  for  the  pmpose  of  the  chanu  teiMic 
fraud,  is,  for  this  ^uneie.ijon,  moie  piobahle 
in  the  cn^e  ot  «•*  parte  pieappmnteS,  than  a 
is  in  the  case  of  iviMullv  wntten  evidence 
of  the  stune  iiiipuit  bicau-e,  it  a  man  sets 
himself  to  toitcc  evidence,  the  gie.itei  appa- 
rent tiu'atwoithincss  ot  Li  jmitf  pieappoint- 
ed  evidence,  ausinif  liom  the  <au^e  above 
brought  to  \u  v\,  \\ould  natmalh  induce  him 
to  give  that  toim,  lathei  than  the  loim  ot 
casually  written  evidence,  to  tin*  loitr«d  do- 
cument. 

The  practical  nih1  in  nv.vd  to  <  /  ^nrte 
preappointed  cviJt  ncr  i-  the  same  with  that 
which  has  IHM-II  ulieidv  l.nd  down  a*  appli- 
cable to  r.Mi.illv  uiitlen  i  \idemv 

Is  the  pu  Mm  b\   whom   it  wa-  ciimmtted 
to  vvntinj  in  r\i-lrn<  c%  .ird  acct  —  ibl«»  toi  the 
purposes  of  IIMHV  '    Let    him   IM»    i  \.imim  d 
vivd  vni  e  in  open  com  I,    -nb)i  ct  1<>  lonntei- 
interrogauon  ,  and   let  not   the  vviittcn  t\i- 
dence    be   admitted,   otlui  \\i-e   than   in   the 
chdractei  ot   note*-,  to  a^iM    the  memoi\  of 
tht  deponent     Is  the  wntei  dfiCfi«id,  01  the 
subjecting  him  to  intciioLMlion  phvMiMllv  01 
prudenti.ilU  impiarticable  -    Admit  the   do- 
cument, making  allowance  toi  all  the  <  iicnm-    i'vu-al 
stance*  which  can  opeiate  in  diminution  ot  it-  /  \i/    a 
credibility  ,   he.u  cvei\bod\  who  r«Jh  tell  \ou 
anvthmi*  conceinnm1  the  dm  ument  that    <  an/ 
affoidvouam  help  in  judjjini:  ot  tlu1  device  of 
confidence  which  it  de-ei\es,   and  make  the 
same  piovi^ion  as  in  the   c.i-i-   ot    r.t-iullv- 
wnttcn  evidcnct4,   for  the  nltimate  inteno- 
gation  of  the  water,  shnuld  it  at  anv  lutuir 
period  become  piacticable. 

The  grounds  of  all  the-e  anantrements  be- 
ing prtciselv  the  '•iiine  in  the  ca^e  ot  eipnite 
preappointed,  as*  in  that  ot  casiiallj  written, 
evidence,  it  would  be  supeitluous  to  present 
them  a  second  time  to  the  leader. 

§  3.  Of  adbcifitwus  evidence;  i.  e.  evidence 
borrowed  ft  om  anutfur  cau^e. 

What  is  meant  by  adscititiou«  evidence,  a^ 
also  in  what  its  characteristic  infirmity  con- 
sists, has  been  seen  in  the  preceding  chapter. 
It  remains  to  *how,  \\hdt  is  the  part  vrtnch 
ought  to  be  taken  in  relation  to  it,  by  the 
legislator  and  by  the  judge. 

Adscititious  evidence  divides  itself  into  two 
kinds;  which  are  not  indeed  mutually  exclu- 
sive of  one  another,  but  which,  for  reasons 


that  will  appear  as  we  advance,  require  to  to 
distinguished. 

1.  Evidence  inter  aim* ;  evidence  already 
exhibited  coram  judice,  in  the  character  of 
judicial  evidence,    but  in  u  OAUMS  between 
other  parties,   i   e  in  which  the  list  of  the 
parties  on  both  -ides  was  (either  in  the  whole, 
or  as  to  some  one   01   more  of  the  persons 
contained  in  it )  different  fion>  the  hbt  ot  the 
caus«»  in  question,  the  postenor  muse. 

2.  Evidence  aim  in  font-  evidence  already 
exhibited    in    the   charactei   of  judicial  exi- 
dence,  but  in  a  cjin-r  winch  (  whether  carried 
rf>n  bv  the  same  li-t  ot  parties,  or  by  a  list  in 
any  i  expect  diiFcient )  was  carried  on  befoie  a 
different  tnbunal.  undei^tund,  bv  a  tnhunul 
in  which  the  nilc^  ot  evidence  are  known  or 
suspected  to  diffei  moie  01  less,  tioin  those 
obxjivcd  in  the  tiihunul  in  ijiu 

Hut  the  othu  tubunal,  before 
e\idenre  in  ((illation  had  thus  on  a  pieccdmg 
occasion  been  exhibited,  mav  either  luivc  been 
,itnbun;il  acunu  nndei  the  ^o\ ernment  of  a 
tnieiuii  ^t.ite,  01  ;i  Tiibunal  iicnntr  under  the 
same  L'ovcimin  nt  and,  in  the  lattei  case,  a 
tnbunal  ot  a  dillrient  province,  01  a  tnbunal 
of  the  -Mm-  pimnici1  «md  jn  either  rune,  a 
iiilMin.iI  uovciiiiiiL'  it^ell  1»\  the  same  lulea 
olevidcnie,  01  atnbun.il  t;ovi  imn^  it^elt  by 
inl«-  ot  fVidtiiM  in  ,mv  ie^pe»'t  dilFerent. 

l^i'tween  tlu-^t'  tw<»  l.M-nu  ntioned  modi- 
iiiMtion*.  ot  uiiiLe-hitt    esidence — vu.    evi- 
<lence  inti  t  f//ips,  and  e\idi  nee  uliu  injnro — . 
rhrie  exists  «i  vi-iv  wide  and  mateiial  dilFer- 
enc'i-     <  )f  e\  idem  e  m/t  r  H/HIS,  tin1  inlerionty, 
us  fompait  d  v\ith  the  op[io-itt*  ca^e,  that  of 
iv  intu  i-*is//f  i//%  i-  produced  bv  an  uni- 
\  op.-iatinu1  and  inemoNeable  cause  — 
<I  ticiencv,   moie  01  le^  considerable, 
in  M'-I  tcr  ot  that  inlenyt,  on  which  the  efli- 
nenc\  ol  the  instituted  si-cuiitu1**  lor  triist- 
woithim^i  1-1  a[>t  to  be  in  bo  considerable  a 
decree  di pendent 

On  the  orhei  hand,  in  the  case  of  evidence 
dint  in  /"/",  the  mfciioiuv,  leal  01  supposed, 
di  pemU  altogether  upon  the  accidental  dit- 
leience  bet  ween  the  nilos  ot  evidence  actually 
oldened  in  one  couit,  and  tho^e  actually  ob- 
^eived  HI  anothei  coint.  Its'  root  lies  in  the 
divri-itics  ot  piactn'e  that  pievnil  as  between 
<*omt  and  romt,  in  matters  in  which,  if  it 
weie  lational  in  all,  the  practice  would,  with 
verv  slight  diiFerences,  l)e  the  wune  in  all.  It 
heb  in  the  wietchedly  imperfect  state  of  this 
branch  of  procedure  (not  to  speak  of  any 
other,)  in  everj  nation  hitherto  existing  upon 
earth. 

The  course  proper  to  be  taken,  in  respect 
to  adacititioub  evidence,  will  be  found  to  vary 

*  Here  ends  all  that  Mr.  Bentham  had  written 
on  the  subject  of  adscititious  evidence,  with  the 
exception  of  &ome  loose  memoranda,  What  fol- 
lows was  chiefly  made  up  from  these  memoranda 
by  the  Editor, 
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aeeording  u  tike  document  hi  question  is  a 
previous  dfttfrftw,  or  the  whole  or  some  part 
Of  the  tyimttc*  qf  the  evidence  delivered  in  a 
previous  cause. 

I»  respect  of  the  propriety  of  admission, 
these  species  of  adscititious  evidence 
nearly  on  the  same  ground  Neither  of 
ought  to  be  admitted,  when  better  evi- 
from  tha  same  source  is,  without  pre- 
ponderant inconvenience,  to  be  had  ,  neither 
Of  them  ought  to  be  rejected,  when  it  is  not 

There  is  not,  probably,  that  system  of 
judicial  procedure  in  existence  (how  bad 
Soever  the  mode  of  taking  evidence  that  it; 
employs,)  which  does  not  afford  a  groat ci 
probability  of  right  decision  than  of  uiong, 
Mid  in  general  the  presumption  of  right  deci- 
sion is  a  very  strong  one  True  it  is,  that  no 
decision  of  a  court  of  justice,  certifying  the 
existence  of  a  fact,  affords  ground  for  be- 
lieving  it,  any  further  than  as  such  decision 
renders  probable  the  existence,  at  the  time 
When  it  was  pronounced,  tf  evidence  sufficient 
to  support  it  •  and  if  the  original  evidence, 
on  which  the  decision  in  thefonnei  cause  \\as 
grounded,  were  forthcoming  in  the  present, 
that  evidence  would  be  pieferable,  as  a  foun- 
dation for  decision,  to  the  rncrc  opinion  for 
merly  pronounced  on  the  giound  of  that  same 
evidence  by  a  judge  But  it  scarcely  ever 
happens  that  evidence  which  has  once  been 
presented,  admits  of  being  again  presented 
in  as  perfect  a  form  as  before  All  that  im- 
portant species  of  evidence  which  is  con- 
stituted by  the  deportment  of  the  witness  in 
the  presence  of  the  judge,  is,  in  most  ca^, 
irrecoverably  lost  such  evidence  as  can  be 
obtained  now,  might  not  be  sufficient  to  war- 
rant  the  former  decision,  and  yet  the  decision, 
when  pronounced,  njay  have  been  perfectly 
borne  out  by  the  evidence  on  that  occasion 
adduced.  On  the  other  hand,  it  is  true  that, 
in  very  flnany  cases,  by  recurring  to  the  011- 
ginal  sources,  sufficient  evidence  of  the  fact 
might  even  now  be  obtained,  not,  however, 
Without  more  or  less  of  delay,  vexation,  and 
expense  for  the  avoidance  of  which,  it  is  of- 
ten proper  that  the  previous  decision,  though 
an  inferior  kind  of  evidence,  should  be  ic- 
ceived  as  a  substitute,  in  the  place  of  a  su- 
perior kind. 

As  to  the  minutes  of  the  evidence  deli- 
vered in  the  former  cause,  it  is  sufficiently 
manifest  that  they  ought  not  to  be  admitted, 
if  recurrence  to  the  original  souices  of  evi- 
dence be^  practicable,  without  preponderant 
inconvenience, — if  the  witnesses  in  the  former 
4au«e  be  capable  of  being  examined,  or  such 
or  real  evidence  as  it  may  have  af- 
e  capable  of  being  exhibited,  in  the 
unless  when  there  may  he  a  use  in 
two  testimonies  delivered  by  the 
same  wltrfetfa  on  two  different  occasions.  But 
if  (too  utetter  fropi  what  cause)  recurrence 


to  the  original  sources  be  either  physically 
or  prudentially  impracticable,  the  minutes  of 
the  former  evidence  should  be  admitted,  and 
taken  for  what  they  are  worth.  If  the  evi- 
dence in  question  be  oral  testimony,  being 
generally  upon  oath,  subject  to  punishment 
in  case  of  intentional  falsehood,  and  to  coun- 
ter-interrogation, it  is  at  any  i  ate  better  than 
hearsay  evidence,  which,  at  its  origin,  had 
none  of  these  securities  if  it  be  real  evidence, 
the  official  minutes  of  it  are  the  very  best 
kind  of  reported  real  evidence  — of  which 
hereafter 

A  queftion  of  greater  nicety  is,  whether 
in  an>,  and,  if  in  any,  ip  what  cases,  adsciti- 
tious  evidence  shall  be  taken  for  conclusive9 

In  the  case  of  minutes  of  evidence,  the 
shoit  answci  is,  never  The  testimony  of  a 
witness,  or  of  any  number  of  witnesses,  even 
if  delivered  in  the  cause  in  hand,  and  under 
all  the  secunties  which  can  be  taken  in  the 
cause  in  h<rnd  for  its  correctness  and  com- 
pleteness, ought  not  to  be,  nor,  under  any 
existing  system  of  law  that  I  know  of,  would 
be,  taken  for  conclusive  much  less  a  mere 
note  of  the  testimony  which  they  delivered 
on  a  former  occasion,  subject  perhaps,  indeed, 
to  the  same  set  of  securities,  but  perhaps  to 
a  set  in  any  degree  inferior  to  those  which 
thez  e  may,  in  the  cause  in  hand,  be  the  meang 
of  bubiecting  them  to 

The  case  of  a  decision  is  more  complicated. 
Fot  the  pui  po&e  of  a  prior  cause,  a  decision 
has  been  given  which  supposes  proof  made 
of  a  ceitain  fact,  and  the  question  is,  whe- 
ther, on  the  grthind  of  such  decision,  such 
fact  shall  be  taken  for  true  —  shall  be  con- 
ftideied  as  being  sufficiently  and  conclusively 
proved  —  for  the  purpose  of  the  decision  to 
pe  given  M  a  po»teuor  cause  7 
\  It  must  of  course  be  assumed,  that  the 
piior  decision  necessarily  supposes  evidence 
of  the  fact  in  question  to  have  been  present- 
ed to  the  judge,  sufficient  to  cieate  in  his 
mind  a  persuasion  of  its  existence  for  there 
would  be  manifest  impiopnety  in  making 
the  decision  conclusive  evidence  of  any  fact 
not  absolutely  necessary  to  its  legality ,  with 
whatever  degree  of  probability  the  existence 
of  such  fact  might  be  inferred  from  it 

1  Let  the  parties  be  the  same  ,  and  the 
tribunal  either  the  same  tribunal,  01  one  in 
which  the  same  01  equally  efficient  securities 
are  taken  for  rectitude  of  decision  In  this 
case,  unless  where  a  new  trial  of  the  former 
cause  would  be  proper,  the  decision  in  the 
former  cause  ought  to  be  taken  as  conclusive 
evidence  (for  the  purpose  of  the  posterior 
cause)  of  every  fact,  pi  oof  of  which  it  neces* 
sanly  implies  A  lawyer  would  say,  Quia 
interest  reipubhca  ut  sit  finis  htium.  Not 
choosing  to  content  myself  with  vague  and 
oracular  generalities,  which  are  aft  susceptible 
of  being  employed  in  defence  of  bad  arrange* 
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ments  of  procedure  as  of  good  ones,  I  place 
the  propriety  of  the  rule  upon  the  following 
more  definite  ground :  that,  as  every  person 
who  would  have  an  opportunity  of  apphmg 
the  security  of  counter-interrogation  in  the 
second  cause,  has  had  buch  an  oppoitunitj  in 
the  first,  —  and  as  the  rules  of  evidence  which 
were  observed  in  the  former  tnal,  \\ere,  by 
supposition,  as  well  calculated  f<»i  the  extrac- 
tion of  the  tiuth,  a*  those  which  would  be 
to  be  acted  upon  in  the  present, — the  judge 
on  the  second  occasion  \\ould  ha\e  no  ad- 
vantage, in  seeking  after  fhe  tiuth^over  the 
judge  on  the  fiist,  to  counter  balance  the  di*- 
advantage  necessariK  consequent  upon  lapse 
of  time:  and  the  decision  of  the  fu^t  judge 
(though  btnctly  ^peaking  it  be  onlj  evidence 
of  evidence )  is  more  likely  to  be  correct,  than 
that  which  the  second  judge  might  pronounce 
on  the  occasion  of  the  po*teiior  cau^o. 

The  case  is  different  if  fte&h  eydence  hap- 
pen to  have  been  brought  to  light  subse- 
quently to  the  first  tnal,  or  if  thcie  be  any 
reason  for  suspecting  en  or  or  jnala  fides  on 
the  part  of  the  lust  judge  But,  in  either  of 
these  ca&es,  a  new  trial  of  the  former  cause 
would  be  proper.  If  the  fact  be  bufficientlv 
established  for  the  purpose  of  the  first  cause, 
it  is  sufficiently  established  for  the  puipo^e 
of  any  subsequent  cause  between  the  same 
parties.  It  is  only  when  there  appears  rea- 
son to  think  that  it  was  nnpiopeilj  consideied 
as  established  in  the  lir^t  cause,  that  theie 
can  be  any  use  in  going  through  the  trouble 
of  establishing  it  again  in  thfl^hccond. 

The  above  lemarks  apply  also  to  the  ca*e 
in  which  the  parties  to  the  second  cau-e  me 
not  the  actual  paities  to  the  first,  but  pei«on<y 
who  claim  in  their  right  —  then  ^xcrutni^! 
for  example,  or  heirs-at-law  ,  or  even  pei son- 
claiming  undtr  the  same  deed,  or,  in  any 
other  wa\,  upon  the  **mne  title,  all  tho-e, 
in  short,  \\lio  in  English  law  language  air 
quaintly  called  pin  zrs  in  blood,  in  estate,  and 
in  law  tor  though  the-e  have  not  hail  an 
Opportunity  of  ero^s-exaniinmg  the  witnesses 
in  the  foimer  cause,  other  pel  sons  icpi  event- 
ing the  same  interest  hau1. 

2.  Suppose  the  paitie-.  dilFcient,  th.it  is, 
with  different  mteie^ts,  and  the  *ame  lea^ons 
do  not  apply.  The  deficiency  in  respect  of 
securities  tor  trust  woitlnncss,  \\hich  consti- 
tutes the  inferiority  of  ad<rititious  evidence, 
may  now  have  place  to  ail  indefinite  extent, 
and  is  alwajs  likelv  to  have  place  to  some 
extent.  It  will  veiy  often  happen  that  there 
was  some  part  of  the  farts,  known  to  the 
witnesses  in  the  former  cause,  which  ^ould 
have  made  in  favour  of  one  or  other  party  to 
the  present  cause  ,  but  which  did  not  come 
to  light,  because,  there  being  no  one  among 
the  parties  to  the  foimer  cause  in  whose  fa- 
vour it  would  have  made,  it  found  no  one  to 
draw  it  out  J>y  inten  ogation.  The  former  de- 
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cision,  therefore,  although  conclusive 
the  parties  to  the  former  cause,  and  all  who 
claim  under  them,  ought  not  to  be  conclusive 
against  a  third  party.  If  it  were,  an  oppor- 
tunity would  be  given  for  a  particular  modi* 
fication  of  the  characteristic  fraud :  a  feigned 
suit  instituted  by  one  conspirator  against  an- 
other, and  judgment  suffered  by  the  latter  to 
go  ngamst  him,  with  the  view  of  establishing 
a  false  fart,  to  be  afterwards  made  use  of  in 
a  suit  against  some  other  person. 

The  above  observation*  constitute  what 
foundation  there  is  for  the  rule  of  English 
law,  that  res  mt<  r  ahos  acta  is  not  evidence : 
—  of  which  hereafter.  Note,  en  patsant,  the 
character  of  juribprudontial  logic:  a  decision 
inter  ahos  is  not  conclusive  evidence,  there- 
fore not  admissible. 

3.  Lastly,  suppose  the  tribunals  different, 
and  governed  b)  different  rules  :  and  let  the 
rules  of  the  tribunal  which  tried  the  first 
cau^e  be  less  calculated  to  insure  rectitude 
of  decision  than  those  of  the  tribunal  \vhich 
tries  the  second.  In  this  case,  with  or  with- 
out the  deficiency  in  point  of  security  arising 
horn  the  difference  of  the  parties  there  is  at 
any  rate  the  deficiency  which  arises  from  the 
impel  lection  of  the  rules:  the  impropriety, 
theretoie,  of  making  the  decision  conclusive, 
is  manifest.  Its  piobatixe  force  \\ill  evidently 
\ai\,  in  piopoition  to  the  imperfection  of  the 
rules  \\hich  govern  the  piactice  of  the  court 
b>  \\lnch  it  \\as  pronounced,  alwavs  consi- 
dued  \Mlh  lefeience  to  the  mum  end  —  rec- 
titude of  decision. 

frhe  probatn e  force  will  be  greater,  ccetens 
/mnhu^i  \\hen  the  court  fiom  which  the  evi- 
dence is  boiro\\ed  ib  in  the  &ame,  than  when 
it  is  in  Ji  diffeient,  countiv  ;  on  account  of 
tin1  gil'atei  dilhnilty,  Ri  the  latter  case,  ,of 
obtaining  proof  of  the  existence  of  the  cha- 
idctrrMic  fraud.  Hut  this  presumption  is 
much  less  stiong  than  that  which  aiises  from 
a  diffcience  in  the  mode  of  extraction. 

We  fchall  *ee  heieatter  to  how  great  an 
extent  ncailj  all  the  above  rules  are  violated 
in  English  law. 


CHAPTER  III. 

01    I'NOltK.INAL    EMDLNCE  IN  GENERAL. 

TUT  quality  of  unoriginality  seems  appli- 
cable to  an  aiticle  of  evidence  in  either  of 
two  ca^es  .  1.  Where  it  is  so  with  relation  to 
persons,  —  to  peisons  considered  as  sources 
of  the  evidence  ;  2.  When  it  U  so  in  respect 

Of  MC/72S. 

It  is  so  as  to  persons,  wherever  the  per- 
ceptions stated  by  the  person  whose  evidence 
is  rendered  present  to  the  senses  of  the  judge, 
are  stated  by  him  as  being  not  his  own  per- 
ceptions or  opinions,  but  perceptions  or  opi- 
nions communicated  to  him  by  some  other 
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person,  *s  ttui  for  the  perceptions  of  that 
Other,  Had  the  perceptions  or  opinions  been 
stated  &y  him  as  his  own,  they  might  have 
be#a  termed  original:  not  being  stated  by 
him  «  hit  own,  they  cannot  with  propriety 
WE  termed  original — Iney  are  termed  not  01 i- 
gtitoli  but  unoriginal.  In  himself,  if  he  sa>s 
,tjhily,  they  did  not  originate ,  but  in  the  other 
person  so  spoken  of. 

*f he  evidence  is  unoriginal  in  respect  of 
signs,  when  the  signs  (t.  e.  the  collection  of 
visible  and  permanent  signs,  viz.  wiitten  cha- 
racters)  presented  to  the  senses  of  the  judge, 
are  not  the  same  collection  of  signs  by  which' 
the  discourse  in  question  stood  expressed, 
when  consigned  to  writing  for  the  first  time 
not  these,  but  some  others .  which,  —  having 
been  transcribed  from  those,  in  the  design  of 
rendering  (so  far  as  both  go)  the  signification 
of  the  copy  thus  made  exactly  the  same  as 
that  of  the  original,  —  may  accordingly  be 
termed  transcnptitwus. 

The  evidence  orally  delivered,  and  of  the 
nature  of  what  is  called  hearsay  evidence;  — 
the  evidence  delivered  in  writing,  and  ot  the 
nature  of  a  transcript .  —  in  both  these  cases, 
it  may  alike  be  termed  unoriginal. 

In  both  instances  it  is  understood  at  once, 
that,  in  point  of  probative  force,  the  unori- 
ginal evidence  will  be  in  a  greater  or  less  de- 
gree inferior  to  the  original.  But,  in  the  two 
cases,  the  defalcation  made  by  the  circum- 
stance of  non-originality  fiom  the  probative 
force  of  the  evidence,  will  immediately  be 
seen  to  be,  generally  speaking,  widely  dif- 
ferent. ( 

Such  as  our  conceptions  are,  such  ever 
mwt  language  be.  In  vain,  on  any  subject, 
will  that  man  seek  to  add  anything  material 
either  to  the  correctness  or  to  the  amplitude 
of  the  current  stock  of  conceptions,  who  fears 
the  reproach  of  the  endeavour  to  make  ad- 
ditions to  the  language.  A  subject  must  have 
a  name,  before  anything  can  be  predicated  of 
it:  and  of  the  subject,  be  it  what  it  may,  till 
something  is  predicated,  nothing  will  be  un- 
derstood. 

Among  non- lawyers,  as  well  as  among 
lawyers,  the  word  hearsay  is  already  in  use 
Among  lawyer*,  the  word  original,  and  the 
word  copy,  are  in  use.  With  so  slender  a 
stock  of  the  instruments  of  discourse,  has 
the  business  of  argumentation  and  thence  the 
business  of  judicial  decision,  been  hitherto 
cftmed  on  in  this  part  of  the  field  of  law. 

JBven  of  so  slender  a  stock — a  stock  com- 
priaed  of  three  words,  and  no  more — there 
exists  one  which  is  not  fit  for  use.  By  reason 
ofjite  apribiguity,  the  word  copy  is  not  fit  for 
Poes  it  mean  transenpt,  in  con  trad  is- 
to  the  original  script?  or  does  it 
i9pt&rf  as  in  the  case  when,  in  a 
tter-pf  e»s,  all  may  be  equally  ori- 
ginai*>  or  all  oqually  transcripts. 


Such  as  yet  is  the  supply  :  here  follows  a 
part  at  least  of  the  demand. 

In  the  case  of  want  of  originality  (it  has 
already  been  observed)  the  seat  of  the  defect 
may  be  in  the  person  by  whom  the  evidence 
is  delivered,  or  (in  the  case  when  at  the  time 
of  delivery  it  wears  the  form  of  writing)  in 
the  collection  of  signs  of  which  the  writing 
is  composed. 

When  the  seat  of  the  defect  is  in  the  per- 
son— when,  upon  his  own  showing,  the  de- 
posing witness  is  a  different  person  from  him 
by  whom^he  matUis  of  fact  in  question  were 
observed, — in  this  case  there  are,  at  least, 
two  persons,  upon  whose  trustworthiness  the 
probative  force  of  the  testimony  depends — » 
two  pei  sons  so  connected,  that,  by  the  re- 
duplication, the  probative  force,  far  from  be- 
ing increased,  is  lessened 

Of  the  deposing  witness  the  existence  is, 
by  the  supposition,  certain  .  of  the  alleged 
percipient  witness — ot  any  percipient  wit- 
ness, the  existence  is  necessanly  and  con- 
stantly a  matter  of  doubt  On  this  account 
it  H,  that,  without  some  such  prefix  as  the 
word  supposed,  he  ought  never  to  be  men- 
tioned. 

Instead  of  supposed  percipient  witness,  the 
occasion  may  sometimes  requne  us  to  say, 
the  supposed  extrajudieially  stating  or  nar- 
rating  witness  for  neither  are  the  terms 
synonymous,  nor  the  persons  in  every  case 
the  same 

In  the  character  of  a  percipient  witness,  a 
man  will  not,  generally  speaking,  have  made 
himself  known  to  the  deposing  witness,  un- 
,  less  by  having  made  himselt  an  extrajudieially 
iariating,  reporting,  or  stating  witne&s.  But, 
t(*\  the  character  of  an  extrajudieially  narra- 
ting, reporting,  or  stating  witness,  a  man  may 
Easily  have  ceitified  himself  to  the  deposing 
witness,  without  having  been  a  percipient  or 
obsei  vant  witness. 

Notions  othei  than  such  as  can,  strictly 
speaking,  be  termed  peiceptions,  may  more- 
over be  not  altogether  without  their  use  in 
evidence  and,  useful  or  useless,  they  may 
serve  to  constitute  the  matter  of  which  evi- 
dence is  composed. 

Of  the  persons  through  whose  mouths  the 
supposed  statement  of  the  supposed  perci- 
pient or  originally  extrajudieially  narrating 
witness  may,  from  one  to  the  other,  have 
passed,  or  be  supposed  to  have  passed,  the 
munbei  may,  to  any  amount,  be  great.  Un- 
der French  judicature,  in  the  famous  case  of 
Galas,  between  the  supposed  precipient  and 
the  deposing  witness  there  were  no  fewer 
than  five. 

So  many  of  these  supposed  successive  nar- 
rators (including  the  deposing  witness,}  90 
many  media  through  which  the  supposed 
perception  has  been  transmitted,  in  its  way 
to  the  ear  or  the  eye  of  the  judge;  so  many 
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media;  of  which  one  alone  is  judicial,  the 
others  extrajudicial. 

By  every  extrajudicial  medium,  the  evi- 
dence ife  removed  —  removed  by  one  remove  — 
from  that  degree  of  proximity  which  it  were 
desirable  it  should  possess,  and  which  in  the 
case  of  ordmar v  evidence  it  does  possess,  with 
reference  to  the  eje  or  the  ear  ot  the  jmfce. 

Equal  to  the  number  ot  media,  as  above, 
may  be  said  to  be  the  number  of 
equal  to  the  number  ot  media  and 
minus  one,  may  be  said  to  be  the  number  ot 
removes.  •  ^ 

Media,  degrees,  lemoves  \\ith  equal  pro- 
priety,  and  in  the  srfnie  sense,  though  \\ith 
very  ditfeient  effect,  and  with  much  less,  force, 
does  this-  nomenclature  applj  to  the  ca^e  ut 
tranbcriptttions  evidence* 

And  thus  it  is,  that,  in  either  ra^e,  con- 
stitutive of  so  many  modifications  or  *pe<ieb 
of  unoriginal  evidence,  we  have^ummt'dial, 
bimedial,  trnnediil  and  so  torth.  in  a  word, 
multimrdial  evidence. 

The  two  soiuri'i  01  causes  ot  mfciiority, 
the  two  modes  ot  unonginahtv,  mav  be  com- 
bined  in  the  sam^  lot  or  aitich'  ot  evidence. 

Thus  for  species  or  modifications  ot  mul- 
timedial  evidence,  we  have  ^imj>lt  (rompostd 
eithei  ot  multi-pt'isonal  alone,  counting  of 
person  supposed  to  have  ^poken  after  pel  son, 
or  of  tiaiisciiptuial  alone )  and  i  om^lt  *,  com- 
posed ot  both  those  modes  ot  unoiiginahty 
put  together. 

Not  ot  pei-onal  evidence  alone,  but  ot  rial 
also,  may  ouginahtv  and  unon^iahtv  be  both 
piedicated 

Real  evidence  is  oiiirinal  —  isoiigmulH  de- 
liveied — when  the  tiling  which  is  the  MHIICL 
ot  it  ib  itself  pU'-enti'd  to  the  sen-i^  ut  the 
judge:  unoriginal,  when  all  the  conception 
he  can  enttMtam  concrimn^  it  is  th.it  which 
is  coavejed  to  hi^  mind  thioiuh  the  medium 
of  the  testimo/iv  oi  a  \\itias*  —  coiinnonlv  a 
deposing  witness 

The  bhape  in  which  the  tiMiuioii}  ot  the 
deposing  witness  i*  convcved  to  the  ^n^es 
of  the  judge,  mav  be  eithei  the  oiul  oi  the 
written  bhape  Hence  it  is  that,  when  theie 
has  been  no  trun&cnption,  scnptitiou^  mav 
stand  exactl)  upon  a  footing  with  heaia.iv,  as 
well  as  with  oiigmal  evidence 

When  the  tebtnnony,  being  unoriginal,  is 
compobed  of  that  ot  two  person*,  one  a*  it 
were  behind  the  other, — theyi^w  in  which 
the  respective  testimonies  have  been  deli- 
vered, viz.  oral  or  bcnptitiou*,  is  a  circum- 
stance by  which  differences,  which  require  to 
be  noted,  may  be  pi  educed  in  the  probative 
force  of  the  compound  testimony. 

In  the  case  where  the  supposed  original 
evidence  is  of  the  real  kind;  in  that  case,  the 
spe«ie»  of  inferiority  which,  in  the  case  of 
personal  evidence,  requites  two  persons,  two 
witnesses,  to  the  production  of  it,  is  produced 


by  the  testimony  of  a  single  witness,  inter* 
posed  between  the  thing  which  is  the  source 
of  the  evidence  and  the  ben&es  of  the  judge. 

After  these  explanations,  the  following 
modifications  of  unoriginal  evidence  may,  it 
is  suppobed,  be  rendered  bufficiently  intelli- 
gible by  the  denominations  here  employed  for 
giving  expression  to  them. 

1  Supposed  oral  through  oral:  supposed 
orally  delivered  evidence  of  a  supposed  ex- 
tiajudicially  narrating  witness,  judicially  de- 
livered vied  wee  by  the  judicially  deposing 


*  Thib  is  the  only  specie^  ot  unoiiginal  evi- 
dence which  the  term  htnrwy  evidence  is, 
stuctly  speaking,  competent  to  the  expres- 
sion of 

*2.  Supposed  01  al  thiough  scriptitious. 

3    Supposed  smptitiou*  through  oral. 

4.  Supposed  sciiptitious  through  script!- 
tious.  in  other  \\onU,  trwibLnptitioua  evi- 
dence. 

In  all  foui  ca^es,  the  supposed  original  tes- 
timony must,  in  whichever  shape  delivered, 
be  supposed  to  have  been  extiajudicially  de- 
li vcied 

In  all  these  foui  cases,  an  interval  of  con- 
Biddable  lentrth  mu^t,  moi  cover,  be  supposed 
to  have  intervened  between  the  supposed 
exlnyudicial  statement  and  the  judicial  one. 
Suppose  no  ^uch  interval,  and  the  evidence 
"•tand-,  to  every  practical  effect,  undibtm- 
guishable  iioin  original  evidence. 

1.  Thu*,  in  the  caa>e  of  supposed  oral 
through  oral  A  peicipient  witness,  being  in 
orii&u  the  judicatoiv,  delivers  his  testimony 
MI  u  low  tone  and  this  evidence,  not  being 
uihcicntlv  audible,  is,  b)  some  other  person 
(^iippost  an  ollnvrot  tln»  court  J  lepeated  in 
a  moie  audible  tom1,  toi  ^he  convenience  of 
the-  itidirr 

•J  So  fiiram  in  the  ca^r  of  supposed  orai 
thiough  scnplitious.  Tln^  would  be  the  com- 
mon ca^e  ot  note-  taking  Deposition  of  a 
poiripicnt  witness,  exti  acted  uvt  voce  before 
a  judiiMtorv  ,  notrs  or  minutes  theieof  taken 
bv  ti  cleik,  and  the  minutes  delivered  in  to  an- 
other. In  this  ca«e,  the  woid  supposed  would 
lit  H  ovidc»nt)  bt»  regaided  as  superfluous  or 
ill-placed  The  note-taker,  unless  specially 
mU'iiogated,  would  not  be  considered  in  the 
chaiactei  ot  a  distinct  deposing  witness. 

3  So  atrain  in  the  case  of  supposed  scrip- 
titious thiough  oi  al.  This  would  be  no  more 
than  the  common  case  of  written  evidence 
i  cad  in  couit  .  tor  example,  an  affidavit.  Here, 
too,  the  u^e  for  the  adjunct  supposed  va- 
nishes. 

4.  Lastly,  in  the  case  of  supposed  scrip- 
titious through  scriptitious.  The  witness 
having  read  to  himself  on  one  day  a  document 
capable  of  being  adduced  in  evidence,  parta 
with  it  immediately  out  of  his  hands.  On 
the  next  day,  from  memory,  he,  in  a  judicial 
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4bfant  interrogated  or  not,  writes  an  account 
of  What,  according  to  him,  are  the  contents* 
Thtel*  supposed  scriptitious  through  script!- 
ttotJs }  and  he,  the  writer,  is  a  witness.  But 
white  he  is  thus  writing  his  account  of  the 
contents,  suppose  the  paper  to  be  lying  before 
liirn.  This  is  no  longer  the  case  of  a  report- 
ing witness,  simply  reporting  (if  extrajudici- 
allyj  or  deposing  (if  judicially,)  to  the  con- 
tents  of  a  statement  made  by  another  person, 
Who  is  considered  in  the  character  of  a  per- 
dpient  and  extrajudicially  narrating  witness. 
it  is  the  case  of  a  scribe ,  and  according  as  in 
his  script  words  the  same  as  those  em  ploy  ell 
in  the  original,  or  words  more  or  less  differ- 
ent, are  employed,  his  scupt  is  a  transcript, 
an  extract,  or  an  abridgment. 

Thus  various  and  thus  faint  are  the  shades 
of  difference  by  which  one  modification  of 
unoriginal  evidence  is  distinguished  fiom  an- 
other. 

All  modifications  of  unoriginal  evidence 
that  are  of  the  nature  of,  or  bear  similitude 
to,  hearsay  evidence,  as  above,  have  this  in 
common,  —  that  for  every  remove  (mendacity 
and  fraud  out  of  the  question)  they  afford  an 
additional  chance  of  incoriectness  and  incom- 
pleteness. 

But  besides  this, — supposing  admission  to 
be  secured  to  them,  and  known  to  be  so, — 
they  afford,  all  of  them,  invitation  to  one  and 
the  same  plan  of  fraud ;  which  fraud  is  more- 
over equally  applicable  to  casually-written 
and  ex  parte  preappomted  evidence.  Secure, 
not  only  against  punishment,  but  against  ad- 
verse interrogation,  the  extraiudicial  narra- 
tor and  supposed  percipient  witness  delivetr 
his  statement  vivd  vote,  or  in  writing,  as  thc^ 
case  may  be  ;  that  statement  being  tinctured 
with  mendacity,  in  the  shape  that  seems  best 
adapted  to  the  sinister  pui  pose,  whatever  that 
maybe.  Theextrajudicmlly  ruinating  witness 
has  Contrived,  for  the  pui  pose,  to  place  him- 
self (if  he  be  not  so  already)  out  of  the  reach 
of  punishment  The  judicially  deposing  wit- 
ness, so  long  as  he  reports  nothing  but  what 
has,  to  his  knowledge,  been  expi  eased  by 
the  extrajudicially  narrating  witness,  is  not 
punishable ;  since,  by  the  supposition,  he  sajs 
nothing  that  is  not  true. 


CHAPTER  IV. 

p*  SUPPOSED  ORAL  EVIDENCE   TRANSMITTED 
THROUGH  ORAL,  Oil  HEARSAY  EVIDENCE 

So  many  features  belong  in  common  to  extra- 
judicially  written  and  to  hearsay  evidence, 
that  what  would  have  been  necessary  to  have 
b$e0  said  on  the  subject  of  this  last-men- 
liotied  species  of  evidence,  had  it  been  con- 
dderjB<l  before  the  other,  is,  by  what  has  been 
rire^dy  &M(l  on  the  subject  of  the  other,  ren- 
dered unnecessary  to  he  said  here. 


It  is  of  the  essence  of  hearsay  evidence  to 
present  to  the  notice  of  the  judge  two  dw* 
tinct  persons  in  the  character  of  witnesses  : 
a  supposed  percipient  and  extrajudicially  nar- 
rating witness,  stating,  at  some  antecedent 
point  of  time,  in  the  hearing  of  any  person 
not  on  that  occasion  invested  with  the  autho- 
rity of  a  judge,  some  matter  of  fact  as  having 
had  place  ,  and  a  deposing,  or  say  judicially 
narrating  witness,  who  bears  testimony,  not 
to  the  ti  uth  of  that  matter  of  fact,  but  to  its 
having  actually  been  asserted,  on  the  extra* 
judicial  pccasion  ra  question,  by  the  extraju- 
dicially stating  or  narrating  witness. 

So  distinct  are  the  two  characters,  and,  to 
the  purposes  of  truth  and  justice,  so  material 
to  be  distinguished,  that,  while  the  one  (viz* 
that  of  the  deposing  witness)  is  in  every  in- 
dividual instance  filled  by  a  really  existent 
person,  —  the  other  (viz.  that  of  the  perci- 
pient or  extrajudicially  stating  or  narrating 
witness)  may  happen  to  be  a  character  alto- 
gether fictitious  The  person,  it  may  happen, 
is  fictitious ;  or,  though  the  person  be  at  the 
time  in  question  a  person  really  existing,  the 
statement  or  narration,  and  alleged  percep- 
tions, attributed  to  that  really  existing  per- 
son, may  on  the  whole,  or  as  to  any  part,  be 
fictitious.* 

To  the  statement  or  narration  judicially 
delivered  by  the  deposing  witness,  and  to 
that  alone,  belongs  therefore,  in  propriety  of 
speech,  the  denomination  of  hearsay  evidence. 

*  The  testimony  given  by  the  deposing  wit- 
ness may,  if  talse,  be  false  in  toto,  or  false  pro 
parte. 

It  is  false  in  toto,  if  so  it  were  that,  to  any 
such  effect  as  that  deposed  to,  no  such  extraju- 
dicial  strtement  was  made  by  any  person:  the 
whole  being  purely  the  invention  of  such  de- 
posing witness. 

If,  as  to  any  part,  a  statement  to  any  such  ef- 
fect as  that  deposed  to,  was,  at  the  time  and  place 
deposed  to,  made  by  any  person  in  the  character 
of  a  percipient  witness,  though  not  the  very  per- 
son deposed  to  in  that  character, — even  in  this 
case  it  may  be  too  much  to  consider  the  testi- 
mony as  false  in  toto.  In  point  of  effect,  the 
difference  between  one  person  and  another,  in 
the  character  of  an  extrajudicially  narrating  wit- 
ness, may  be  altogether  immaterial,  or,  accord- 
ing to  the  character  and  situation  of  the  two 
persons,  may  be  material  to  any  the  highest  de- 
gree. 

Person  of  the  supposed  percipient  or  other 
supposed  extrajudicially  narrating  witness,— 
time  of  the  supposed  extraiudicial  narration  or 
statement, — place  in  which  it  was  made; — in 
respect  of  any  or  all  these  several  circumstances, 
the  deposition  may  be  determinate,  or  in  any  de- 
gr^e  indeterminate;  more  or  less  indeterminate, 
not  only  in  respect  of  time  and  place>  but  even 
as  between  person  and  person :  ex.  gr.  whether 
it  was  one  out  of  two  determinate  persons,  some 
one  out  of  three  or  more;  and  so  on  in  regard  to 
degrees  of  persuasion  as  to  the  question  which  of 
them  it  was ;  or  the  person  may  have  been  alto* 
gether  unknown  and  indeterminate. 
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Supposed  extraj udicially  stating  or  nar- 
rating witnesses  may  have  stood  in  a  series 
of  any  length,  one  behind  another.  The  causes 
of  untrustwoithineHs  applying  to  every  human 
being,  and,  to  every  being  of  which  nothing 
more  is  known  than  that  he  or  she  is  human, 
with  equal  force,  —  it  is  evident  that,  the 
longer  the  line  of  these  supposed  witnesses, 
the  less  is  the  probative  force  of  then  sup- 
posed testimony. 

Of  the  rase  which  exhibits  more  such  sup. 
posed  extraj udicial  witnesses  than  one,  what 
little  requires  to  be  said,  \fill  be  sa^d  in  an- 
other plare.*  throughout  the  course  ot  the 
present  chapter,  no  nioie  than  one  \\ill  be 
supposed.  Of  whatever  is  bitid  under  this 
head,  it  will  be  ea^y  to  make  application  to 
the  whole  possible  Aeries  ot  those  other  cases 

Supposing  (^is  above)  one,  and  no  more 
than  one,  supposed  extrajudicially  btating  01 
narrating  witness,  —  the  character^of  the  tes- 
timony will  be  found  to  admit  of  nine  vana- 
tions:  the  supposed  testnnonvot  the  supposed 
extrajudicial  witness,  under  each  ot  three 
characters,  being  capable  of  being  deposed  to 
by  the  deposing  witness  under  each  ut  the 
same  three  characters.  Thus, 

I.  By  an  extraneous  deposing  witness  may 
be  related  the  supposed  extrajudinalh  deli- 
vered testimony  ot  the  thiee  soits  of  extia- 
judicial  witnesses,  MZ 

1.  Another  extianeous  witness        * 

2.  A  paitj   on  that  nde  ot   the  cau-c  on 
which  the  heaisay  evidence  is  not  railed  foi. 

3.  A  party  on  that  bide  cvirthe  cau-e  on 
which  the  hearsaj  evidence  is  called  toi. 

II.  By  a  p'irty  on  that  side  on  \\hich  the 
hearbaj  evidence  is   not  called  toi,  may,  in 
like  manner,  be  related  the  Mippn*yd  extia- 
judically  delivered    tebtimony  of    the   same 
thiee  descriptions  of  peisons,  vi/. 

1.  An  extraneous  \\itness. 

2.  Another  paitj  on  thut  side  of  the  cause 
on  winch  the  testimony  ot  the  hear^i)  \\itncbS 
is  not  called  for 

3  A  paity  on  thut  bide  of  the  cause  on 
which  the  heaisay  evidence  is  called  tor. 

III.  LabtU,  bj'a  paity  on  the  bide  of  the 
cause  on  winch  the  hc*aisu\  evidence  is  called 
for,  may,  in  like  manner,  be  related  the  ^up- 
posed  extrajudicially  delivered  te^tnnonj  ut 
the  same  thiee  descriptions?  of  persons,  viz. 

1.  An  extianeous  witness. 

2.  A  party  on  that  bide  of  the  cause  on 
which  the  hearsay  evidence  is>  not  called  for. 

3.  Another  party  on  that  bide  ot  the  cause 
on  which  the  hearsay  evidence  is  called  tor. 

In  the  cabe  of  hearsay  evidence,  the  p^iti- 
cular  description  ot  the  characteiistic  fraud 
above  mentioned  (the  fiaud  applying  in  com- 
mon to  every  species  of  makeshift  evidence) 
is  as  follows.  Under  the  assuiance  of  his 

*  Chap.  X.  of  this  Book. 


not  being  subjectable  to  eventual  punishment 
or  to  counter-intenogation,  a  man  utters  vivA 
voce,ou  borne  extrajudicial  occasion  and  place, 
a  statement  or  narration,  of  the  incoriectnesg 
or  partial  incompleteness  of  which  he  himself 
is  conscious  f 

In  regard  to  admission,  and  the  terms  on 
which  it  shall  take  place,  the  rules  which 
have  been  been  applying  to  extrajudicially 
written  evidence,  will  be  found  to  apply  to 
hearsay  evidence,  without  an\  difference  con- 
^ideiable  enough  to  render  it  worth  while  to 
exhibit  those  inles  in  the  case  of  hearsay  evi- 
dence, at  the  ^anie  length  aa  thobe  regarding 
extraj udiciallv  \\ntten  evidence. 

The  con^ideiations  from  which,  in  the  cha- 
nicter  of  reasons,  the*»e  mles  were  deduced, 
bi-mg  the  same,  bo  of  course  will  be  the  rules. 

The  only  dilFeience  which  there  is,  turns, 
so  fai  as  concerns  admission,  upon  the  mag- 
nitude ot  the  danger  (the  danger  fiom  ad- 
mibMon)  under  the  two  species  of  makeshift 
evidence  of  which  difference  the  delinea- 
tion will  constitute  the  matter  of  u  following 
chaptci. 

In  rule  the  sixth  and  last  mav  be  seen  that 


+  A  supposable  case  of  mendacity,  and  even 
ot  traud,  is  this- — I\lenda\,  in  support  of  a  claim 
ot1  his  own,  comes  forward  in  the  character  of  a 
deposing  witness  svipportmg  it  by  hearsay  evi- 
dence, ^hiih  hearsay  evidence  consists  in  de- 
p.ising  that  in  his  hearing  (on  an  extrajudicial 
01  ( uMon)  ITinhra  spoke  olnerself  as  having,  at  a 
time  mentioned  bj  her,  &een,  in  the  character  of 
a  percipient  witness,  a  certain  fact  which,  had  it 
ualfy  happened,  it  would  ha\e  fallen  in  her  way 
and  in  her  v\a>  alone  to  have  so  witnessed:  as- 
;sistcd,  tor  instance,  in  the  character  of  a  midwife, 
J  at  the  birth  ot  Titnis.  Here  we  have  an  article 
of  hearsay  evidence,  *hic]j,  though  by  the  sup- 
position false,  is  of  essential  use  to  its  fabrica- 
tor; rendering  to  the  plan  of  falsehood  a  service 
which  perhaps  could  not  have  been  rendered  by 
any  evidence  of  the  nature  of  ordinary  original 
un transmitted  evidence.  Hut  this  is  not  among 
the  cases  that  come  uithm  the  description  of  the 
characteristic  fraud  as  abo\e  described.  Wher- 
ever the  characteristic  fraud,  employed  in  the 
shape  of  hearsay  evidence,  has  place,  the  extra* 
judicial  statement  (though  false)  is  really  uttered 
and  delivered.  The  ease  here  supposed,  is  a  case 
not  of  hearsay  evidence,  operating  by  means  of 
the  fraud  in  question,  there  not  having  been  in 
fact  any  e\trajudical  statement  or  narration,  any 
extra] udu-ial  witness.  It  is  a  case  of  false  ori- 
ginal untransmitted  evidence,  pretending  to  be, 
but  not  really  being,  hearsay  evidence. 

An  article  of  sell-serving  evidence  to  any  such 
effect  as  the  above,  is,  obviously,  of  itself  a  sus- 
picious and  weak  article  of  evulence.  But  there 
is  nothing  to  hinder  it  from  being  true,  and,  at 
the  same  time,  supported  by  a  body  of  truly  re- 
ported circumstantial  evidence. 

It  would  be  possible  to  exclude  evidence  thus 
constituted,  and  at  the  same  time  without  com- 
prehending in  the  exclusion  either  self-serving 
evidence  as  such,  or  hearsay  evidence  as  such. 
It  would  be  possible :  but  there  seems  not  to  be 
any  adequate  reason  for  the  doing  it* 
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which  )pr#timf»  itself  as  the  only  instance  in 
which  ^he  reasons  in  favour  of  the  admission 
reeomffiehded  by  it  seem  to  require,  in  the 
CAfle  Of  hearsay  evidence,  ulterior  delineation, 
<*ver  and  above  such  as  correspond  with  those 
tfcifc  hate  been  already  brought  to  view  under 
the  head  of  cxtrajudicially  and  casually  writ- 
4fcn  evidence. 

Insulated,  the  alleged  extrajudicial  state* 
ment  or  narration  of  an  alleged  percipient 
vrlttieas  will  be  little  in  danger  of  obtaining 
credence  to  such  a  degree  as,  if  false,  to  be 
productive  of  deception  In  connexion  witja 
other-  evidence,  it  may  be  necessary  for  the 
explanation  and  completion  of  an  aggregate 
body  of  connected  evidence :  as  in  the  case 
of  a  chain  of  facts  following  each  other  in  a 
series,  and  composing  togethei  a  body  of  cir- 
cumstantial evidence. 

Such  may,  in  some  degree,  be  the  use  of 
the  makeshift  document,  even  in  the  case  of 
extrajudicially  and  casually  written  evidence 
But  more  particularly  it  may  be  observed,  in 
favour  of  the  proposed  admission  ot  heat<*ay 
evidence,  that  if,  on  the  occasion  of  what 
passed  in  a  conversation  between  two  inter- 
locutors, the  discourse  of  one  be  excluded, 
that  of  the  other  will  fiequently  be  unintel- 
ligible :  an  incident,  the  probable  frequency 
of  which  is  the  same,  whether  (relation  had 
to  thafr  one  of  the  mteilocutors  whose  dis- 
course it  might  be  proposed  to  exclude)  the 
tendency  of  the  discourse  were  self-disserving, 
or  self-serving. 


CHAPTER  V.  , 

IHSTftUCTIONS  CONCERNING  THE  PROBATIVF 
FORCE  OF  EXTRAJ«JDICIALLY  WRITTEN  AND 
HEARSAY  EVIDENCE.* 

THAT  Which  ought  in  scarce  any  case  to  be 
done,  and  is  most  abundantly  done  (it  has  al- 
ready been  observed,)  is,  to  put  an  exclusion 

*  As  a  general  principle  of  English  law,  hear- 
say evidence  and  statements  in  writing  are  in- 
admissible in  evidence.  There  are  various  ex- 
ceptions to  this  exclusionary  rule  :  for  example, 
the  testimony  given  on  oath  by  a  deceased  wit- 
ness  on  a  former  trial  may  be  proved  by  a  person 
who  heard  him  give  his  evidence.  It  has  been, 
however,  laid  down,  that  the  witness  must  not  be 
allowed  to  swear  to  the  effect  of  what  was  said, 
but  must  recollect  the  very  words.  R,  tn  Car- 
pettier,  2  Show.  47;  Ennis  v.  Donisthorne, 
Comw.  Sum*  Ass*  1789,  MS.—  Statements  made 
H0  medical  men  in  answer  to  questions,  are  re- 
tfived  in  evidence  Aveson  v.  Lord  Kmnaird, 
f  3ga$t*  195,  198.  —Letters  written  by  the  payee 
pri>missory-note,  to  the  maker,  at  the  time 
j#  making  of  the  note,  are  admissible  in  evi- 
Rent*.  Lowen,  1  Campb.  177,  180  __ 
of  the  deceased,  in  cases  of  homi 


after  the  mortal  blow  has  been  given,  are 
rfed  iti  evidence.    1  East,  P.  C.  c.  5.  *.  124; 


Woodcock'a  case,  1  Leach,  502,—JStf. 


upon  evidence,  on  the  ground  of  danger  of 
deception.  That  which  ought  throughout  to 
be  done,  and  nowhere  has  been  done,  is— if 
legislation  be  the  work  of  reflection,  and  re- 
flection pointed  to  right  ends  —  to  give  the 
benefit  of  it,  in  the  form  of  instructions,  to 
the  judge. 

To  biing  to  view  such  considerations  as, 
on  the  occasion  in  question,  present  them- 
selves as  capable  of  being,  in  that  character, 
assistant  to  the  judge,  if  not  in  the  way  of 
information,  in  the  way  of  reminiscence,  — is 
the  object  of  the*present  section. 

L  Supposing  admission  given  to  both,  and 
on  the  same  conditions,  —  hearsay  evidence 
is  less  likely  than  extra) udicially  written  evi- 
dence to  have  originated  in  the  characteristic 
fraud*  and  (in  so  far  as  its  incoirectness  or 
incompleteness  is  regarded  as  not  to  be  ap- 
prehended otherwise  than  as  the  result  of 
such  plan  of  fraud)  is  less  untrustworthy  — 
may  with  propriety  be  considered  as  acting 
with  a  greater  degree  of  probative  force. 

The  only  case  in  which,  from  either  species 
of  makeshift  and  thence  umnterrogable  evi- 
dence, any  advantage  would  be  to  be  hoped 
foi,  is  that  of  a  posthumous  advantage  —  an 
advantage  not  looked  to  as  capable  of  ac- 
cimng  during  the  lifetime  of  the  contriver,  to 
be  reaped  by  the  contriver  himself,  but,  after 
his  de^th,  to  his  family,  or  some  other  person 
whose  interests  are  dear  to  him  For  as  to 
the  man  himself,  if  he  be  in  ease,  a  reasonable 
condition  to  rpquire  of  him  (wheresoever  he 
be,  at  home  or  abroad)  is,  that  he  submit  to 
counter -interrogation;  which  if  he  do,  his 
doing  so  makes,  in  both  cases,  an  end  of  the 
makeshift  evidence. 

In  thi9*case,  to  make  a  species  of  evidence 
which  shall  be  exempt  from  counter-interro- 
gation as  well  as  eventual  punishment,  he 
has  his  choice  between  casually  written  evi- 
dence and  hearsay  evidence. 

Suppose  him  to  choose  casually  written 
evidence  This  (it  being  by  the  supposition 
admissible)  is  that  one  of  the  two  that  will 
affoid  him  the  best  chance. 

If  he  writes  it  himself,  in  the  name  of  an- 
other pei  son  not  privy,  this  will  be  an  act  of 
forgery ;  a  punishable  offence,  committed,  in 
the  first  instance,  in  prospect  of  a  benefit 
expected  to  accrue  to  others,  and  at  a  time 
when  he  will  not  be  able  to  enjoy  it. 

If  for  the  writing  it  he  engages  an  assist- 
ant, who  is  privy  to  the  fraud,  and  who  writes 
it  in  his  own  character, — here,  indeed,  is  no 
forgery,  but  here  is  a  fraud  with  an  accom- 
plice, in  whose  power  the  contriver  puts  him* 
self. 

If  he  writes  it  himself  in  his  own  person, 
— here  is  no  forgery,  nor  is  there  any  person 
in  whose  power  he  puts  himself.  This,  sup- 
posing both  species  of  makeshift  evidence  re* 
ceivable  (viz.  casually  written  and  hearsay,) 


Ca.V.]        MAKESHIFT —HEARS AY  AND  CASUALLY  WRITTEN. 


130 


is,  in  both  points  of  view  (probability  of  suc- 
cess, and  security  against  punishment,)  the 
most  eligible. 

Thus  stands  the  plan  of  fabrication  by 
means  of  makeshift  evidence,  on  the  suppo- 
sition that  casually  \\ntten  evidence  is  to  be 
the  instrument  employed  in  it. 

In  this  uay,  a  man  ma}  u«e  hm  endeavour 
to  render  an  undue  service  to  persons  dear  to 
him,  even  without  subjecting1  the  evidence  to 
the  discreditive  otaei  vatum  of  its  beinu;  ^pit- 
serving  evidence  It  it  be  a  case  in  which  their 
title  cannot  be  denved  bifl  throng  hniiM-lt, 
they  taking  in  qualitv  of  his  lepiesentalives 
no:  but  the  right  \\lnch  he  thus  fraudulent!) 
conveys  ma\  be  dr.iun  by  him  from  anothci 
source.  A  father,  toi  example,  may,  by  a 
fraud  thus  shaped,  convev  to  Ins  son  an  es- 
tate dcnvod,  not  Iroin  the  lather's  side,  but 
from  the  mother1*. 

Suppose  ie\cnp',  or  giatifictitivn  of  cau*e- 
less  enmity,  the  posthumous  benefit —  the 
sole  benefit  —  in  Mew.  Ileie  the  testimony 
stands  not  exposed  to  anj  'such  discredits  e 
observation  a*  the  above 

In  this  may  be  seen  by  far  the  most  pio- 
misinu:,  in  othei  \\urds  the  most  drei  ptitiou-, 
shape,  \\hich  the  ch;uacteii-tie  iiaud  can  a*- 
sume.  It  in  this  it  be  not  too  dceeptitioiib  to 
be  admitti  d,  in  no  othei  can  it  be. 

IIear«a\  evidence  rendei  *>  an  a-M-l.int  ne- 
ce-ar\.  The  contnvei  of  the  fiaud  utters  the 
btatement  or  nanutjon  in  the  hearing  of  the 
assistant,  so  long  a>  the  contimr  lues,  the 
a<*ti4tant  is  Client,  foi  suclidfllcixv  is  \\li.it 
(as  abo\e)  the  nature  ot  the  hand  regimes 
the  contnver  (lead,  then,  toi  the  pmpo*coi 
giving  effect  to  the  beneiit  \\hieh  (tliourli  to 
him  a  posthumous  one)  the  contmjM  hail  in 
\ie\v,  comes  the  assistant  ioiwaid  \\ith  his 
heaisay  e\ulenee. 

The  infeiionty  of  this  specie*,  of  makeshift 
evidence,  in  companion  \\ilh  the  otliei,  ma\ 
be  seen  in  more  points  ot  view  than  one.  It 
the  assistant  dies  before  the  eontmci,  01 
(though  not  till  allerv\aids)  beioie  his  he.u- 
say  evidence  has  been  judicial!}  Ucmed, — 
the  plan  is  defeated  «u  it  lie  expatriates,  01 
forgets  his  lesion,  or  quart  els  with  the  eon- 
tnver.  So  much  as  to  comparutue  pioha- 
bility  of  success.  Meantime  the  contnver 
exposes  himself  to  loss  ot  character,  and  (if 
the  law  has  done  its  duty)  to  punishment, 
through  the  infidelity  ot  his  assistant. 

The  assistant,  it  is  true  (so  it  may  easily 
be  managed,)  need  not  be  pnvj  to  the  tiaud  . 
to  the  intended  assistant  the  false  story  is 
narrated  as  if  it  were  true  In  this  vayt 
danger  of  punishment  through  infidelity  is 
avoided ;  but  danger  of  ill  success,  by  reason 
of  death  and  expatriation,  remain  the  same  ; 
danger  of  ill  success  through  quarrel,  not  much 
less.  But  the  danger  from  forgetfulness  is 
much  greater,  the  cause  of  remembrance  being 


wanting.  Taking  a  memorandum  might,  It  is 
true,  be  recommended  by  the  contriver  to  the 
intended  innocent  assistant,  or  a  memoiaudum 
put  into  his  hand.  But  this  circumstance 
would  be  still  more  likely  to  be  remembered 
than  any  other  ;  and  in  the  mind  of  the  judge, 
if  not  in  that  of  the  innocent  assistant,  in  his 
chantcter  of  depo-mg  witness,  it  would  cast 
a  shade  of  suspicion  upon  the  scheme, 

The  number  ot  innocent  persons  thus  taken 
for  intended  assistants,  might  he  multiplied 
to  an}  amount  ,  but  by  no  such  multiplica- 
tion could  luMi*av  evidence,  in  the  character 
of  an  uibtiumcnt  ot  this  tiaud,  be  raised  toaii 
equality  with  a  letter  or  memorandum  in  wri- 
ting, framed  \\ith  a  \iew  to  its  officiating  in 
the  rlhiractei  ot  an  article  of  cxtiajudicially 
\\riftcn  evidence 

Ot  the  antlientieitj  of  a  script,  flamed  for 
any  such  oxpies*  pmpu^e,  pi  oof  cannot,  in 
the  nat  me  ot  the  c.i^e.  be  \\anting.  Where 
adequate  cau^e  ot  rcmembiance  is  wanting,  a 
story  told  i^  liable  to  be  lo^t,  \\hataoevei  be 
tin-  number  ot  the  heareis.  In  point  ot 
piohahihtv  ot  remembiance,  the  dilfeience 
between  the  si»uii£  ot  a  tact,  and  heanng  a 
H'luiion  ot  it,  is  pi,  mil}  Jfiiiiute. 

II  Set  tin&r  aside,  in  both  instances,  the  cha- 
iact»'iistic  liaud,  and  purposed  mrnducity,  to 
\\hjite\erpurposednected,  heaisa\  evidence 
^eenis  m  gfnei.il  more  likely  to  be  tainted, 
and  11101  eo\ei  in  a  higher  decree,  \\ith  inute- 
,  ii.il  incoiK-etnebs  and  incompletenesss,  than 

e\tia)ndiciall\  \\iitten  e\ulence  it. 
1  Kxtrajudici.ilU  wiuten  e\ulence  presents 
,  but  one  \\Jtii(jsx  in  \\hose  person  the  causes 
vi  unlMistuortliHicss,  intellectual  and  moral 
;  (  suiistc1!  action  ot  mteicst  included,  )  aielmble 
,  to  h,i\t»  place  It  ie<[unes,  indeed,  to  be 
j  authenticated  ,  a  di-tmct  pin  pose,  for  which 
i  exidencei-  neeessarj  •  but,  in  geneial,  authen- 
|  tie.ition  is  a  matter  little  exposed  to  doubt; 
|  and,  moieo\er,  proveable  by  witnesses  in 
,  almndanee,  none  of  whom  aie  exposed  to  the 
1  action  ot  an)  ot  the  causes  of  untrustwor- 


Ilear-a\  evidence  presents  always  two  wit- 

nesses, vi/  the  deposing  witness,  and  (unless 

j  uhen  the  deposition  is  a  mere  fiction)  the 

i  supposed  extiajudicially  stating  or  narrating 

\\itness     two  witnesses,  and  the  causes  of 

untrust  worthiness  repeatable  upon  each. 

In  ca-e  of  mendacity  on  the  part  of  the  de- 
poking  \\itness,  the  evidence  is  exposed  to  a 
cause  of  falsehood,  against  which  the  extra- 
judicially  written  evidence  is  comparatively 
secure.  The  fact,  that,  by  buch  or  such  a 
person,  such  or  such  word*,  or  woids  to  tuch 
or  such  an  effect,  were  spoken,  is  a  fact  of 
the  evanescent  kind,  —  not  of  a  nature  to 
leave  behind  it,  in  any  case,  any  physical 
traces,  capable  of  operating  (if  it  be  true)  in 
confirmation  ot  it,  in  the  character  of  circuni* 
stantial  evidence 
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in  C(*se  of  veracity  on  the  part  of  the 
deposing  witness,  the  evidence  is  exposed  to 
£«#uw£f  error  to  which  extrajudicially  writ- 
ten ^Vidence  is  not  exposed.  In  the  case  of 
Extraudicially  written  evidence,  tlie  discourse 
in  written  or  other  permanent  charac- 
the  tenor  of  it  is  fixed ;  whereas,  m  the 
of  hearsay  evidence  (especially  it  the 
discourse  run  into  length,)  it  is  frequently 
impossible  for  the  deposing  witness  to  speak 
to  the  very  words ;  and  then  comes  the  un- 
certainty whether,  of  the  words  really  spoken, 
the  purport  attributed  to  them  by  the  de- 
posing witness  be  a  faithful  representation  — 
whether,  and  how  far,  the  interpretation  put 
upon  them  by  the  deposing  witness  is  cor- 
rect.* 

To  multiply  in  this  way  the  number  of 
bearers,  not  under  any  engagement  of  seciecy, 
will  be  to  multiply  the  number  of  persons  by 
whose  conversation  the  story  may  be  con- 
veyed to  some  who  will  know  it  to  be  a  he, 
viewing  at  the  same  time  in  the  peison  ot 
the  contriver  the  author  of  that  he.  Thus, 
of  a  story  which  can  be  of  no  use  to  his  pui- 
pose  till  after  his  death,  the  credit  will  have 
been  destroyed  in  his  lifetime. 

Upon  the  whole,  it  appears  that,  so  long 
as  the  supposed  extrajudicial  witness  is  riot 
exempted  from  cross-examination,  mischief  in 
the  way  of  misdecision  would  often  ensue  from 
the  exclusion  either  of  casually  written  or  of 
hearsay  evidence,  and  no  adequate  danger  is 
to  be  apprehended  from  the  admission  of  it. 

If,  indeed,  the  extrajudicial  witness  were 
exempted  from  cross-examination,  and  his 
unsanctioned  and  unscrutmized  statement  (or, 
in  the  case  of  hearsay  evidence,  his  supposed, 
statement)  were  received  during  his  lifetime 
in  the  place  of  his* judicial  testimony,  much 
danger  of  misdecision  would  be  the  result ,  — 
tbrt  in  this  case,  as  any  sort  of  man,  the  most 
untrustworthy,  might,  for  the  purpose  of 
any  suit  whatsoever,  without  any  the  small- 
est danger  to  himself,  make  evidence,  either 
for  his  own  purpose,  or  for  the  purpose  of 
any  one  who  suborned  him, — such  evidence, 
being  on  every  occasion  at  the  command  of 
any  person,  would,  in  point  of  tiust worthi- 
ness, in  the  eye  of  reason,  be  worth  nothing. 

*  In  this  particular,  however,  what  ought  not 
to  escape  observation,  is,  that  the  meaning  of 
words  spoken  on  an  extrajudicial  occasion,  m 
the  way  of  statement  or  narration,  concerning  a 
fAct  to  which  it  may  happen  to  form  the  subject 
of  an  article  of  evidence,  is  not  more  liable  to 
b0  misconceived,  than  the  meaning  of  any  set 
Of  words  to  which  it  happens  to  be  considered 
Off  constituting  the  matter  of  an  offence:  words, 
&trfo*tatice.  m  respect  of  which  the  utterer  is 
charged  witn  defamation;  or  words  by  means  of 
whlen  the  ijtterer  is  considered  as  having  insti- 
gated  JO,  or>  by  instruction,  assisted  any  other 
person  iftl  the  commission  of  that  or  any  other 
offence  whatever. 


If,  then,  on  this  consideration,  it  were  never 
to  receive  credence  in  any  case,  justice  would 
be  deprived  of  the  benefit  of  it  in  all  such 
cases  in  which,  had  it  been  adduced,  it  would 
have  been  true,  and  (as  such)  conducive  to 
the  ends  of  justice*  If,  on  the  other  hand, 
it  were  in  general  to  be  admitted,  and  receive 
credence,  it  would  be  but  too  apt  to  be  re- 
ceived m  cases  in  which  it  would  be  false 
and  deceptitious ,  the  known  security  with 
which  it  might  be  manufactured  and  exhi- 
bited, would  occasion  its  being  manufactured 
in  a  multitude  o£  instances  without  stint. 
False  claims,  in  a  number  altogether  unli- 
mited, would  be  set  up  on  the  mere  ground 
of  the  suppoit  to  be  given  to  them  by  this 
evidence .  and,  since  the  nature  of  the  evi- 
dence admits  scarce  any  means  or  chance  of 
distinguishing  false  from  true,  the  number 
might  be  so  great,  that,  in  every  instance  in 
which  crc^pnce  weie  given  to  this  sort  of  evi- 
dence, deception  and  consequent  misdecision 
on  the  part  of  the  judge  would  be  a  result 
moie  probable  than  the  contrary. 

Here,  then,  would  be  a  double  mischief: 
the  two  opposite  mischiefs  of  undue  credence 
and  undue  discredence,  running  on  at  the 
same  time.  Out  of  twenty  false  claims,  set 
up  on  the  ground  of  this  evidence,  suppose  it 
to  obtain  ciedence  in  one  or\|y,  and  to  be  dis- 
credited in  the  nineteen  others.  The  amount 
of  the  injustice  thus  done  in  the  one  case  out 
ot  twenty,  would  itself  be  an  enormous  evil: 
this  evil  would  be  the  result  of  undue  cre- 
dence. But  t^e  nineteen  instances  in  which 
it  were  disci  edited,  would  be  sufficient  to 
throw  a  general,  and  to  a  considerable  degree 
indifecriminating,  discredit  upon  tins  species 
of  evidepce  the  consequence  would  be,  its 
being  disci  edited  in  a  number  of  instances  in 
which,  it  being  true,  the  discredit  thus  cast 
upon  it  would  be  productive  of  misdecision 
and  injustice. 

True  it  is,  that — on  the  supposition  that 
it  were  generally  known  to  be  admissible, 
when,  from  death  or  other  causes,  the  extra- 
judicial  witnesses  were  no  longer  exposed  to 
cross-examination — motives  for  the  fabrica» 
tion  of  it,  in  the  hopes  of  its  serving  a  nqan's 
purpose  after  his  death,  would  not  be  alto- 
gether wanting.  But  as,  in  such  case,  the 
inducement  for  the  fabrication  of  it  would,  in 
comparison,  be  extremely  feeble .  the  quan- 
tity of  it  fabricated,  if  any,  would  be  propor- 
tionably  inconsiderable.  The  instances,  if 
any,  in  which  it  were  thus  fabricated,  and 
false,  would  scaicely  be  equal  in  number  to 
thf  instances  m  which  it  would  be  true,  and 
conducive,  or  even  necessary,  to  the  fulfil* 
ment  of  the  ends  of  justice.  But  in  the  in- 
stances  in  which  it  were  false,  it  would  not 
follow  by  any  means,  that  Because  admitted 
it  must  obtain  credence  awr  be  regarded  as 
conclusive.  The  possibility  of  its  having  ori* 


ginated  in  the  characteristic  fraud,  would  be 
an  obvious  objection  —  a  species  of  psycho- 
logical  circumstantial  evidence,  that  could 
never  fail  to  be  opposed  to  it  •  and,  being 
by  the  supposition  false,  it  would  find  itself 
counter-evidenced  and  opposed  at  the  same 
time  by  as  many  true  tacts  as  happened  to  be 
brought  foivvard  by  whatever  true  evidence 
the  cause  happened  to  afford.  Undrr  these 
circumstance*-,  there  seems  little  danger  ot 
its  being  taken  for  moie  in  each  given  ca-c, 
than  in  that  *ame  case  it  weie  really  woith- 
no  more  in  the  case  ot  tfcib  transyitttd  evi- 
dence, than  in  thc^oiae  of  immediate  evi- 
dence. 

CHAPTER  VI. 

OF  SrPPOSED  WRITTEN  FVIDFNC  F,  TR  YN3- 
Mlllll)  THUOri.II  OHVL,  <>R  MLMOUUTR 
E\ir»M  b  * 

THE  supposed  written  evidence  may  cither 
be  ot  the  natuie  of  oMiiilly  written  evidence, 
or  of  VMitten  preappnintecl  evidence  (private 
or  public,  roiitiiU'tual  or  ofhrial  ) 

Its  tnibtwoi  tin  ness,  will  acooiilinglv  be  va- 
ried according  to  the  nature  of  its  supposed 
source-  the  medium  thioiurh  vvhirh  it  is 
transmitted,  being  supposed  the  same  in  both 


When  the  alleged  vviitinu:  (supposing  it 
oral")  is  of  tho  natuie  of  casually  \viitten  evi- 
dence, the  re|>oit  thu-  made  ot  it  iiom  me- 
mory, it  is  evident  (be  the  114101  tei  who  he 
may,  be  he  in  all  lespecN  j^er  M>  tiu&tvvor- 
th}",}  must  in  trustworthiness  he  infeiior  to 
what  the  aitide  of  ca-uallv  wntten  evidence 
would  have  been,  had  it  itself,  and  without 
passing  through  any  surh  ineduin^  been  pie- 
bented  to  the  M'n-e*  of  the  jiuke. 

In  the  ca^e  of  memoriter  evidence  of  thib 
descnption,  the  cluuactensti**  fraud  is  this:  — 
For  his  own  advantage,  or  for  the  advantage 
of  a  person  dear  (privy  or  not  privy,)  Stelho, 
having  fabncated  or  alteied  a  scnpt,  puts  it 
in  the  way  of  Memor,  and  then  withdraws  it 
again  ;»to"  the  end  that  Memor,  having  in- 
formed himself  of  the  contents,  may,  on  be- 
ing judicially  examined,  report  them  in  the 
character  of  a  memoriter  witness. 

*  In  its  origin  il  import,  the  term  memmiter 
is  not  more  properly  applicable  to  this  modihca- 
tion  of  transmitted  evidence,  than  to  hearsay 
evidence  :  since  the  subject  of  recollection,  or  pre- 
tended recollection,  may  as  well  be  a  supposed 
oral,  as  a  supposed  wntten,  discourse. 

But,  in  tne  language  of  classical  education, 
the  term  mcinnnter  is  already  in  use,  tot  desig- 
nate the  sort  of  exercise  which  consists  in  getting 
by  heart,  committing  to  memory,  a  portion  of  a 
book—  a  portion  of  a  poem,  for  example. 

Even  in  the  age  of  original  Latimty,  memori- 
ter habita  oraiio,  says  Cicero  (  Academ.  QuesL 
iv.  9.,)  to  express  a  speech  composed  and  got  by 
heart. 


CH.  VI.]    MAKESHIFT- SUPPOSED  WRITTEN  THROUGH  ORAL..        137 

In  respect  of  trustworthiness  (the  charao 
teriatic  traud  put  of  the  question,)  m  a  gene- 
ral point  of  view,  this  species  of  transmitted 
evidence  may  be  apt  to  appear  scarce  distin- 
guishable from  the  more  ordinary  modifica- 
tion, suppobed  oial  through  oral,  t.  e.  hearsay 
evidence.  In  the  supposed  source  of  informa- 
tion consists  the  only  difference:  the  medium, 
the  chief  bouroe  of  deception,  is  the  same. 

On  a  closer  examination,  it  will  present 
some  not  altogether  inconsiderable  differences, 
lesulting  pnncipally  from  the  nature  of  the 
script,  as  above  diversified. 
1  To  understand  the  relation,  and  measure 
the  difference,  a  distinction  must  be  made 
between  the  danger  of  mendacity,  and  the 
danger  of  mroirectness. 

In  the  case  ot  a  supposed  script  amounting 
(jf  genuine)  to  no  more  than  an  article  of 
<MMi.illy  wntteu  evidence,  much  of  course 
\\ill  depend  upon  the  particular  nature  of  the 
script.  It  it  be  altogether  anomalous,  such 
as  a  letter,  or  a  loose  memorandum  made 
not  in  the  way  of  any  regular  business,  — the 
dilfeience  in  tins  respect  between  feigned 
meinonter  evidence,  and  feigned  heaisaj  evi- 
dence, will  be  scarce  discernible.  II  it  be- 
long to  any  reirulai  dass  of  scripts,  such  as 
the  shop-bonk  of  a  shopkeeper,  or  any  book 
ot  accounts  kept  in  reguhu  form,  though  by 
a  person  not  embatked  m  any  profit-seeking 
<MVup.iti<m,  —  the  ^pheie  of  mendacious  in- 
vention will  be  propmtionabH  confined.  To 
obtain  netht,  the  supposed  t-cnpt,  according 
to  the  memUcious  account  given  ot  it,  must 
vv*Kir  a  certain  degree  of  contbrnntv  to  scripts 
I  ot  the  like  bolt .  it  must  be  so  tar  consistent 
|  with  those  tiue  facts  which  the  natiue  of  the 
ca^e  rannot  but  afford,  as  not  to  be  exposed 
to  revive  contiadictiin,  on  the  ground  of 
improbability,  tiom  ciicum«tantial  evidence. 

In  the  case  where  the  ^cript  was,  or  (if  it 
had  been  really  existing")  would  have  been, 
an  aiticle  of  preappointed  evidence — say  an 
article  of  contractual  evidence  (a  deed  of 
convejance)  —  the  field  of  mendacious  inven- 
tion is  in  geneial  still  more  nairovvly  limited: 
though,  in  this  respect,  much  of  course  will 
depend  upon  the  imture  of  the  deed :  and  so 
in  the  case  of  official  evidence. 

In  the  case  of  an  aiticle  of  contractual  evi- 
dence, a  man's  chance  for  succeeding  in  his 
plan  of  imposition  will  depend  not  only  on 
hib  acquaintance  with  the  circumstances  of 
the  parties  or  supposed  parties,  but  on  his 
acquaintance  with  the  disposition*  made  on 
that  subject  by  the  law. 

In  like  manner,  in  the  case  of  an  article  of 
official  evidence,  his  success  vyill  naturally  be 
more  or  less  dependent  on  his  acquaintance 
with  the  course  of  business  as  carried  on  in 
the  particular  office. 

By  this  necessity  of  appropiiate  informs 
tioni  as  a  condition  sine  qwl  non  to  the  piftu- 
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nipg  wwJ  «arryln^  on  an  imposition  of  this 
Jdral  with  wiy  promising  prospect  of  success, 
— notoalyis  the  source  of  danger  reduced 
to  m  testimony  of  a  comparatively  narrow 
tion  of  persons,  but  to  that  sort  of  de- 
n  of  persons  who,  by  reason  of  mental 
and  situation  in  life,  may  naturally  be 
<Mtpected  to  be  above  the  ordinary  level  in 
point  of  trustworthiness. 
i  In  respect  of  the  danger  of  incorrectness 
(mendacity  out  of  the  question,)  where,  as 
here,  the  source  of  the  evidence  is  a  discourse 
fixed  by  the  permanent  signs  of  written  dis- 
course,  it  seems  to  possess  a  probative  force 
considerably  stronger  than  ordinary  hearsay 
evidence  never  consigned  to  writing 

In  the  case  of  a  purely  oral  discourse,  the 
Original  received  its  birth  and  death  at  the 
same  instant;  the  impression  left  by  it  on  the 
conception,  however  faint,  cannot  at  any  sub- 
sequent time  be  strengthened  howevei  in- 
correct, it  can  never  after  wards  be  corrected. 
In  the  case  of  a  discourse  committed  to  wri- 
ting, what  is  possible,  indeed,  is,  that  the 
glimpses  caught  by  the  eye  may  have  been  as 
faint  or  as  incorrect  as  the  glimpses  caught 
by  the  ear,  in  the  other.  On  the  other  hand, 
nothing  hinders  but  that  the  view  taken  of  it 
may  have  been  as  attentive,  as  correct,  and 
as  often  repeated,  as  could  be  desired 

For  the  reason  given  above,  the  chances  in 
favour  of  correctness  may  naturally  be  ex- 
pected to  be  in  general  somewhat  greater  in 
the  case  of  the  preappomted,  the  contractual 
or  official  script,  than  in  the  case  of  the  purely 
casual  article  of  written  evidence  In  the  c<&e 
of  the  contractual  species  of  script  (the  deed 
of  <5Onveyance  more  especially,)  the  memory 
of  the  idiosyncratic  particular  will  naturally 
(to  a  professional,  or  IK  other  words  practised, 
mind)  be  assisted,  and  the  field  of  recollection 
narrowed,  by  the  general  form  of  the  species 
of  deed —  by  those  parts  of  the  context  which 
belong  in  common  to  deeds  of  that  sort. 


CHAPTER  VII, 

OF  SUPPOSED  ORAL  EVIDENCF,  TRANSMITTED 
THROUGH  WRITTEN;  OR  MINUTED  EVI- 
DENCE. 

I?  the  person  by  whom  the  minute  is  sup- 
posed to  have  been  taken,  be  an  official  per- 
son,  acting  in  virtue  of  lus  office,  —  and  the 
discourse  which  he  is  committing  to  writing 
be  the  discourse  of  a  person  by  whom,  on  the 
Delivery  of  it,  he  is  addressed  in  his  official 
character, —-such  evidence  is  a  species  of  pre- 
'  -*  *  -*- *  •     evidence  —  preappomted    official 
and,  in  a  word,  if  the  purpose  for 
ccasjon  on  which,  the  minute  is  thus 
*^ Judicial  purpose  or  a  judicial  occa* 
the  WaoSMrse  thus  orally  exhibited  and 
raiiwtecl  is  n*$b*r  more  uor  less  than  a  mass 


of  judicial  testimony.  The  minutes  taken  of 
the  deposition  of  a  judicial  witness,  whether 
spontaneously  exhibited,  or  extracted  by  in- 
terrogatories,—  taken  whether  by  the  judge 
himself,  or  by  a  scribe  of  bis  in  his  presence, 
—  belong  to  this  head  of  evidence, 

If  the  person  by  whom  the  minute  is  sup- 
posed to  have  been  taken,  be  not  an  official 
person,  this  species  of  evidence  is  of  a  nature 
that  presents  itself  as  having  been  already 
included  (or  at  least  as  capable  of  being  in- 
cluded) under  the  denomination  of  casually 
written  evidence.  « 

If,  in  a  memorandum  or  letter,  mention  be 
made  of  a  supposed  fact,  that  fact  may  as 
well  consist  of  a  discourse  supposed  to  have 
been  holden  by  another  pei  son,  as  of  anything 
else.  If  mentioned  as  being  holden  by  an- 
other  person,  it  may  be  mentioned  as  being 
holden  by  him  either  at  the  very  time  of  its 
being  thus  committed  to  writing  (as  in  the 
case  of  a  judicial  deposition  01  examination, 
as  above  mentioned,)  or  at  any  preceding 
point  of  time,  separated  from  that  point  of 
time  by  any  distance. 

In  general,  the  judicially  scrutinized  testi- 
mony of  any  given  person  will,  in  all  points 
taken  together,  be  more  trust woi  thy  than 
the  casually  wntten  evidence  of  the  same 
person  —  a  memoiandum  or  letter  wntten  by 
him  Yet  instances  me  not  wanting  in  which 
casually  written  evidence  will  present  a  pre* 
pondtrant  probability  of  standing  the  closest 
to  the  truth 

In  the  preserve  of  Oculatus,  a  transaction 
takes  place,  of  winch,  on  that  same  day,  he 
gives  an  account  in  a  letter  to  a  friend.  Sup- 
nose  Oculatus  a  man  of  probity,  and  either 
not  exposed  to  the  influence  of  any  sinister 
mteiest,  oi*too  firm  to  be  drawn  aside  by  it; 
and  suppose,  at  the  same  time,  that  either 
discernment  or  accident  has  rendered  his  ac- 
count of  it,  not  only  correct  as  far  as  it  goes, 
but  complete,  nothing  can  be  more  evident, 
than  that  such  a  letter  will  present  a  much 
more  satisfactory  account  of  the  matter  than 
could  leasonably  be  expected  from  tbe  judi* 
ciai  testimony  of  the  same  peison,  examined, 
though  m  the  best  mode,  at  a  distance  say  of 
twenty  or  thirty  years  after  the  event.* 

Cater  is  panbus,  the  chance  which  an  ar- 
ticle of  casually  written  evidence  has  of  being 
superior  m  trustworthiness  to  the  judicial 
testimony  of  the  same  person,  will  be  in  the 
direct  ratio  of  the  interval  of  time  elapsed 
between  the  day  of  the  event  and  the  day  of 
the  examination.! 

*  A*  witness  would  be  allowed  to  refresh  his 
memory  by  looking  at  such  a  letter,  although  the 
letter  itself  would  not  be  allowed  to  be  given  in 
evidence,  as  proposed  by  the  Author,  below.—. 
Ed. 

f  On  to  speak  more  correctly,  instead  of  the 
day  of  the  examination,  we  should  rather  put  the 
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The  length  of  time,  as  above,  being  given, 
— the  advantage  of  the  casually  written  evi- 
dence, in  companion  with  the  judicial  tes- 
timony, will  be  inversely  as  the  apparent 
relative  importance  of  the  transaction,  the 
importance  which  it  possesses  in  his  ejes. 
The  real  absolute  importance  will  no  other- 
wise  contribute  to  strengthen  in  his  mind  the 
impression  made  by  it,  than  in  a*  iar  as  its 
eventual  importance  happens  to  be  apparent 
to  him,  and  to  be  the  same  in  the  instance  of 
that  particular  individual  us  it  would  be  to  an 
average  individual  in  In* {dace. 

Nor,  in  oidinary  instances  at  least,  \\ill 
the  impoitance  ot  the  fact,  any  other  than  its 
relative  importance  with  respect  to  the  per- 
cipient witne^  himself  (that  is  to  sa\,  its 
connexion,  real  or  supposed,  with  his  own 
happine**,)  ft'fi>'d  secunt\  tor  pennaneme 
and  accuiiirj  of  recollection. 

The  state  ot  the  \\  it  ness's  mind  at  the  time 
is  another  encumbrance  b\  which  the  strength 
of  the  impression  made  bv  the  transaction  at 
the  tune,  and  thence  the  strength  and  accu- 


may  be  regarded  as  a  sort  of  super-ordinary 
lot  of  evidence,  still  better  than  that  which 
in  general  passes  under  the  denomination  of 
the  best.  But,  eligible  as  it  is  when  it  is  to 
be  had,  it  would  evidently  be  a  vain  arrange- 
ment to  exact  it  in  all  cases,  or  even  to  place 
it  upon  the  footing  ot  regular  and  ordinary 
evidence,  since  the  existence  of  it  is  meiely 
fortuitous,  depending  altogether  upon  the  free 
pleasure  and  accidental  disposition,  as  well  as 
literan  endowment**,  of  the  witness.  If  it 
could  bo  required  by  law,  it  would  come  un- 
der the  notion  of  preappointed  evidence.* 


CHAPTER  VIII. 

OF  SUPPOSFT)  \VR1JTTKN  E\  IDENCE,    THtNS- 
MIlTri)  Ilinorcill  \\1U1TCN  ;    OR  THAN- 

s  IVIDI:NCF. 


§  1.  A  transcript i  irhat —  diodes  of  tran- 
scriptum. 

ON  the  occasion  of  thn,  a<-  of  other  modifica- 
tions of  tiaiiMiutted  evidence,  the* main  ob- 

rac\  <>t  hi^  recollection  ot  it,  cannot  but  be  j  jectsnt  iiKjujr)  are  still  t\\o:  —  1.  What  shall 
in  a  verv  considerable  drinee  influenced.     If,  j  be  iecei\ed'  and,  2    \\hatevei  comes  to  be 

by  buMiie^s  ot  a  moie  inti'ic-tini;  natmc  to     received,  b\  what  consideration  shall  the  esti- 

-*--  -  --  *  - 


himself,  his  attention  be  pointed  another  \\ay, 
—  esprciall)  it,  by  the  urgency  nt  it  in  point 
of  time,  his  mind  have  been  put  into  a  //////>/, 
— the  impression  made  b\  the  transaction  in 


in.itr  formed  of  it,  in  respect  ot  comparative 
tiu^twoithiness,  be  duected7 

Hut,  preuoii'-H  to  oui  entrance  into  this 
mquu\.  the  bounds  of  the  object  must  be 


question  mav  be  ^liirlit,  indistinct,  .ind  fleet-  |  pir\u>iixlj  li\ed,  and  its  se\eial  modifications 


ing,  and  his  n»collection  ot  it  proportional)!) 
uncertain  and  conimed;  although,  in  other  rii- 
cumstance%  the  impre^ion  Lfade  b\  a  tiun*- 
action  ot  that  <=ame  nature  Tmght  have  been 


distinguished. 

Hy  a  trun\ciipt,  taken  in  its  largest  sense, 
maj  be  understood  any  discourse  which,  being 
b\  peimanent  signs  or  characters, 


sufficient!)  ^tionir,  distinct,  and  peimanent.       is  propo-ed  as  capable  of  producing,  in  the 
A  Mill  bcttei,  and  in  evn\  ca*e  \\ithout  '  \\a\  oi  evidence,  the  bame  effect  as  another 
exception  a  moie  tiu^t  worth),  lot  of  evidence,  |  diM'ouiso,  which,  being  also  expressed  by  per 
than  can  be  constated  hv  judicial  testimony  j  nmiient  ^igns,  is  with  inference  to  it  termed 
alone   (how  well  -oe\er  the  e\amination  be  j  the  Mujinal 
conducted,")   is  that   \\hich  coii'-ibt^  ot   the  i       Under  Ibis  most  general  description  are 

judicial  testimon)  ot  the  saint1  pei^on,   \uth     comprehended  three  modifications 

an  article  of  casually  written  evidence  of  his         1    A  transcript  which  is  such  in  tenor:  a 
inditing  (a  letter  or  memoiandum  of  his  pen-     copy  taken  vubattm  ct  literatim. 
nmg)  at   the  time  (or,  if  after,  the  soonei  |       fc2.  A  transcript  inp urport  onbj%  without  be- 
after  it  the   better)  for  his  assist  nice,  tin*  |  mg  -uch  in  tenor.    Couched  in  a  set  of  words 


script  being  at  the  *ame  time  produced,  or, 
at  the  demand  ot  either  part),  ready  to  bu 
produced.  Aiminst  incompleteness  on  either 
bide,  there  is  the  seuuiu  alFoided  b\  exami- 
nation and  cross-examination  against  men- 
dacity and  bias  on  one  side,  theie  is  the  se- 
curity afforded  by  cross-examination,  against 
simple  incorrectness  on  either  side,  there  is 
the  security  alfoided  by  the  fortunate  script, 
the  fortunate  letter  or  memorandum,  the  ar- 
ticle of  casually  written  evidence.  ^ 

This  composite  soit  of  evidence,  when  the 
written  element  happens  to  present  itself, 

day  on  winch  the  recollection  of  the  witness 
came  to  betpointed  to  the  subject,  by  the  in- 
formation that  his  testimony,  in  the  judicial 
form,  would  be  called  for. 


moie  or  e*d  different,  it  contains  what  is 
looked  upon  as  convejmg  precisely  the  same 
bfii^e  To  this  head  belong  translations  made 
into  otht'i  langungeb. 

3.  A  transcript  in  (ffcct  only.  Not  profes- 
sing  to  contain  bo  much  as  the  purport  of  the 
original,  at  any  rate*not  the  whole  of  the  pur- 
port, it  professes  to  contain  that  which,  with 
leteronce  to  the  purpose  in  question,  is  suf- 
ficient for  the  purpose.  To  this  bead  belong 
extracts  and  abridgments. 

*  A  mass  of  evidence  of  this  description  may 
be  considered  as  constituting  either  one  complex 
lot  of  evidence,  or  two  simple  ones  emanating 
from  the  same  source:  whether  it  be  to  be  spoken 
of  under  the  one  denomination  or  the  other,  i* 
manifestly  a  mere  question  of  worda. 
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A  transcript  fa  tenor  i*  a  transcript  both 
in  purport  arid  effect :  a  transcript  in  purport 
is  ateo  a  ittnscript  in  effect. 

A  transcript  in  tenor  is  that  modification 
tohich  tfeettift  the  most  apt  to  be  presented  by 
the  woni;  but  the  others  have  little  less  claim 
to  conrideration,  and  they  also  may  be  na- 
ttjfftUy  expected  to  be  considered  under  this 
bead.  Let  this  be  examined  in  the  first  place. 
Whatever  is  said  in  relation  to  this  principal 
and  most  proper  modification,  will  serve  as 
a  model  and  standard  of  reference  for  what- 
ever there  may  be  occasion  to  say  of  the  two 
others. 

For  making  transcripts  (understand  tran- 
scripts in  tenor,)  the  word  tianscnpt  being 
'taken  in  the  most  extensive  sense,  there  are 
divers  modes,  performed  by  so  many  cone- 
spondent  operations.  Not  being  altogether 
upon  a  par  in  respect  of  probability  of  cor- 
rectness, they  require  on  that  account  to  be 
distinguished:  — 

1.  One  is,  writing,  in  the  more  common 
and  confined  sense  of  the  woi  d    wilting  with 
pen  and  ink.  This  is  the  most  in  use,  except 
in  the  case  where  transci  ipts  of  the  same  ori- 
ginal are  required  in  large  numbers,  as  in  the 
case  of 

2.  Printing :  including  the  old-established 
mode  by  moveable  types,  and  the  mode  o 
modern  invention  m  solid  mabses,  called  ste- 
reotypage. 

3.  Engraving,  in  the  case  where  the  cha- 
racters are  to  be  taken  off  in  the  way  ot  im- 
pression :  as  in  the  ordinary  case  oi  engraving 
on  copper,  pewter,  wood,  glass,  &c.          ( 

4.  Sculpture :  in  the  case  where  no  impres- 
sion* are  meant  to  taken  off. 

5»  Painting  in  various  wa)  s  •  which  is  but 
an  elaborate  mode  of  writing,  comparatively 
of  little  use.* 

In  the  case  of  the  recently  invented  mode 
of  writing  with  two  or  more  pens  at  once,  the 
distinction  between  original  and  transcript 
has,  it  is  evident,  no  place :  except  in  so  far 
as,  by  an  independent  act  of  authentication, 
one  or  more  of  such  draughts  or  copies  should 
come  thus  to  be  distinguished  from  the  rest. 

So  in  the  case  of  the  anteriorly  invented 
mode  of  taking  off  impressions  from  writing. 

As  between  one  mode  of  transcription  and 
another,  the  probability  of  correctness,  fraud 
apart,  will  depend  on  the  following  circum- 
stances:— * 
'  1*  The  number  of  persons  employed  in  the 
making  and  verification  of  the  ti  an  script. 
vxSJ.  The  degree  of  attention  requisite,  and 
HHtumlly  to  be  expected,  on  the  part  of  each, 
V;       The  degree  of  publicity  with  which  er- 



to  these  lithography,  which,  when  this 
written,  had  scarcely  been  applied  to 
tion  of  copies  of  a  written  docu- 

*'    ' 


rors  in  general  will,  in  the  instance  of  each, 
be  likely  to  be  known  and  noticed. 

On  all  these  accounts  taken  together, 
printing  seems  to  present  a  superior  chance 
for  correctness,  in  comparison  with  writing,  f 

As,  by  writing,  a  transcript  may,  for  prac- 
tical purposes,  be,  by  means  of  due  examina* 
tion  and  verification,  put  upon  a  level  with 
the  original;  so  may  printing,  and  with  still 
greater  facility  and  certainty 

In  the  case  of  laws,  and  all  other  docu- 
ments of  a  public  nature  that  are  consigned 
to  print,  the  printed  copies  ought  to  be  placed, 
by  appoin{ment  of  law,  upon  the  same  level 
as  the  original. 

Reason  .  In  the  case  of  laws,  the  printed 
copy  is  the  only  standard  to  which  access  is 
rendered  possible  to  the  people,  who,  at  their 
peril,  are  bound  to  pay  obedience  to  them. 

In  whatsoever  cases  forgery  in  the  way  of 
writing  is  made  punishable,  forgery  in  the 
way  of  printing,  for  the  same  purpose,  ought 
to  be  made  punishable  in  the  same  manner. 

Examples :  — 

1 .  Forgery  of  laws  ,  whether  in  the  way  of 
fabrication  or  falsification. 

2.  Forgery  of  a  deed  of  administration ; 
such  as  proclamations,  nominations  to  offices, 
orders  issued  to  public  functionaries. 

3  Forgery  of  articles  of  intelligence,  or 

•f  Why  so?  1.  Because  in  the  natural  state  of 
things,  the  punter,  having  no  particular  interest 
in  any  legal  use  to  which  it  may  happen  to  the 
document  to  be  Implied,  occupies  in  tnis  respect 
a  station  analogous  to  an  official  one.  By  a 
printer,  I  mean  a  person  exercising  his  function 
in  the  ordinary  way  of  trade:  not  to  speak  of  a 

Rnnter  employed  in  the  printing  of  laws  or  other 
*gdl  documents,  by  authority  of  government. 
2.  Because  the  printer  is  in  every  instance  either 
actually  known,  or  capable  of  being  known,  as 
the  workman  of  his  own  works :  his  livelihood 
depends  upon  the  reputation  of  them  in  point  of 
correctness;  and  the  correctness  or  incorrectness 
of  them  is  subjected  to  the  eyes  of  a  number  of 
witnesses  and  judges,  greater  beyond  compari- 
son than  usually  nas  place  in  the  case  of  any 
transcnpt  performed  by  handt 

Superior  as  this  mechanical  mode  of  imitation 
is  in  the  character  of  a  secunty  against  incor- 
rectness, it  is,  at  the  same  time,  deficient  in  the 
character  of  a  security  against  spunousness:  — 
but,  in  this  character,  nothing  is  more  easy  than 
to  put  it  upon  a  level  with  the  manual  script  or 
transcript ;  whatever  mark  of  authentication 
(signature  of  the  name,  for  instance)  serves  for 
impressing  the  character  of  authenticity  upon  the 
whole  tenor  of  a  sheet  of  manuscript,  will  serve, 
in  a  degree  not  inferior,  for  impressing  the  like 
character  upon  a  sheet  of  letter-press:  will  serve, 
and  in  a  degree  considerably  superior.  On  ton 
instrument  written  in  manuscript,  interpolations 
and  other  alterations  are  introducible  but  too  ea* 
sily.  especially  if  performed  by  the  same  hand; 
in  the  case  or  letter-press,  any  such  alterations 
are  as  yet,  perhaps,  without  examplefand  might, 
at  any  rate,  be  made  impracticable* 
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advertisements,  in  a  newspaper  published 
under  the  direct  orders  of  government. 

4.  Forgery  of  articles  of  intelligence,  or  ad- 
vertisements, in  any  private  newspaper ,  the 
appearance  of  the  paper  cunent  undei  that 
title  being  counterfeited  by  a  person  other 
than  the  accustomed  publisher 

Reason  :  In  the  case  of  fraud,  if  any  one 
of  the  possible  modes  of  transcuption  \\ere 
left  unmoluded  in  the  penal  consequences, 
fraud  in  that  shape  would  be  \\ithout  a  check , 
and  being,  as  often  a»  it  succeeds,  alike  mis. 
chievous  in  whatever  shtf^e,  theu^is  no  rt'Jl- 
son  whv  it  should  be  exempted  in  one  shape, 
more  than  in  another. 

In  regard  to  a  tianscnpt  profe^sinij  to  be 
such  in  tenor,  a  distinction  must  be  taken  be- 
tween a  transcript  verified,  and  a  tian-cupt 
unverified, or  ^\\hi<*h  comes tothe  saint?  thing) 
not  known  to  ha\e  been  verified 

By  a  transcript  veiifidl  in  te^or,  I  under- 
stand a  tianscnpt,  the  conformity  of  \\luch 
(z.  e.  of  the  tenor  of  it)  to  the  tenor  ot  the 
original,  has  been  sufficientl)  established  for 
every  judicial  purpose  ,  at  least  for  the  ju- 
dicial purpose  to  \\hicb,  on  the  occasion  in 
question,  it  is  proposed  to  be  applied. 

Verification  is  to  a  transcript  \\  hat  authen- 
tication is  to  an  original.  }\\  \\hcit  meant* 
this  effect  may  most  ad\antageou^l\  be  pro- 
duced, is  a  topic  of  considciation  that  maj 
be  posted  oif  to  a  separate  head,  with  as 
much  advantage,  and  with  as  little  mron\e- 
nience,  in  this  case  as  in  that  oilier,  and  for 
the  same  reason  *  ^ 

Supposing  the  transcript  \eiiliiid —  \eii- 
Jfied  according  to  the  import  ot  the  tcim  \\- 
just  fivd,  — it  thcii'hv  become-  dismissed  in 
eifect  fiom  tin1  pie-ent  subn'i-t  t  It  is  </////• 
et  tdtm,  a  peitect  et|in\  silent  toi  tin-  oiigmal , 
it  can  no  lon^ei  be  con-ideM'd  \\ith  piopmt} 

—  AUth  roiiM^tencj  at   lea-t,  in  tin1  litfht    of 
makeshift  cudi-ncc 

What  inllowb  i^,  theretoie,  to  be  confined 
in  its  application  to  the  case  of  a  tianscnpt 
not  ventied  either  not  known  to  have  been 
venfied  b)  any  means,  or  at  Ira-t  not  known 
to  have  been  veiified  by  sufficient  means. 

§  2.  Sources  of  untrustwortlnnm*  in  tian- 
\criptttiuus  evident t  Hearsay  and  tran- 
scripMums  evidence  compared,  in  i expect 
of  probative  force. 

Applied  to  transcript ural  evidence,  the  de- 
scription of  the  characteristic  fraud  —  the 
fraud  liable  to  be  practised  without  detec- 
tion, if  the  transmitted  evidence  were  to  be 
received  on  the  same  footing  as  the  original 

—  is  as  follows.     A  man  falsifies  a  real  ori- 
ginal, or  fabricates  a  spurious  one,  to  the  end 
that,  a  transcript  (here  understand  in  tenor) 
being  made  of  it,  the  effect  of  a  forged  script 

*  See  Book  VII.  Authentication. 


may  be  produced ;  at  the  same  time  that,  the 
falsified  or  spurious  original  being  destroyed, 
and  thence  no  longer  producible,  the  fraud 
may  by  that  means  pass  undetected. 

In  the  case  of  the  characteristic  fraud,  as 
above  described,  the  falsity,  so  far  as  the 
written  evidence  is  concerned,  is  confined  to 
the  extiaiudicial  part  ot  the  evidence.  The 
object  is  distorttd,  or  a  fallacious  object  is 
fabricated,  or  the  true  one  falsified;  but  the 
medium  (tor  an}  thing  that  appears)  is  correct 
and  puie 

Here,  however,  as  elsewhcie,  though  com- 
plicit\  on  the  part  of  the  \\ntei  of  the  tran- 
script (privity,  \\hich  is  as  much  as  to  say 
complicity )  is  not  of  the  essence  of  the  fraud, 
neither  is  it  excluded  by  it.  The  fraud  may 
have  been  committed,  and,  having  been  com- 
mitted, ma\  ultimate!),  or  for  the  time,  have 
succeeded,  uhethei  the  vice  of  the  original 
wa«?  or  was  not  known  to  the  maker  of  the 
transcript,  at  the  time  of  his  making  it. 

Setting  aside  the  chaiactenstic  fraud,  —  in 
the  case  of  this,  as  ot  other  transmitted  evi- 
dence, for  one  source  of  true  information, 
there  are  two  souices  ot  untrust worthiness 
and  deception  1.  It  there  be  an  original  from 
\\hence  the  tian&cnpt  was  made,  that  origi- 
nal maj  have  been  spurious,  fraudulently  al- 
tered, or  simply  incoirect ,  2.  The  pretended 
transcript  may  have  had  no  original,  or,  being 
taken  from  an  original,  may  by  fraud  or  by 
accident  be  incorrect 

To  be  spuiious  w  incorrect,  whether  from 
mendacious  design  or  tiom  accident,  is  what 
may  ha\c  happened  (it  ma\  be  said')  to  any 
sintrli1  scnpt,  roiisideied  in  the  character  of 
an  on^iiul,  01  piutended  original;  and  on 
tlj.it  account,  these  causes  of  untiust worthi- 
ness ought  nut  to  be  set*do\\n  to  the  account 
ot  the  Mippo^cd  tianscnpt  as  ^uch.  Tine: 
but  in  the  ca-o  ot  a  scnpt  purporting  to  be 
an  uiimnal,  and  chargeable  either  with  spu- 
iioiisncss  01  inconectness,  it  may  happen  to 
it  to  \\car  upon  the  face  of  it  marks  of  the 
spin  lousness,  or  maiks  of  the  incorrectness, 
such  HS  upon  the  face  of  a  transcript  would 
not  be  equally  open  to  observation. 

Moieo\cr,  —  in  the  case  where  the  script, 
to  present  the  appearance  of  an  original, 
would  require  to  present  the  appearance  of 
being  authenticated  (for  example,  by  the 
person  or  pei  sons  whose  discourse  it  purports 
to  be,  with  or  without  the  signature  of  any 
other  person  or  persons  in  the  character  of 
attesting  witnesses,)  —  it  the  supposed  tran- 
script \\ere,  without  having  been  verified,  to 
be  received  on  the  same  footing  as  an  original, 
— a  person  intending  fraud  would  find  a  much 
better  chance  of  success  and  safety  in  the 
making  of  a  pretended  transcript  of  the  te- 
nor in  question,  than  in  the  fabrication  of  a 
spurious  original,  or  the  fraudulent  alteration 
of  a  really  existing  one,  since  the  means  of 
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capable  of  being  afforded  by  the 
gntture8  in  the  one  case,  and  the 
>blit«riitidn*,  additions,  or  substitutions,  in 
the  otber,  would  all  be  avoided  by  the  expe- 
dient of  the  pretended  transcript. 
^80  for  as  simple  incorrectness,  the  result 
of  accident,  clear  of  design  and  mendacity,  is 
qonceraed,  this  species  of  transmitted  evi- 
dence, supposed  written  through  written,  will 
appear  much  superior  in  trustworthiness  to 
Hearsay  evidence ,  and  that  whether  the  sup- 
posed script  which  is  the  supposed  source  of 
the  evidence,  or  the  indubitably  existing  script 
constituting  the  medium  through  which  the 
Other  is  supposed  to  be  convened,  be  consi- 
dered. 

1.  As  to  the  supposed  original  (whether 
really  existing  or  not,)  it  may  either  be  of 
the  nature  of  preappomted  evidence,  or  of 
the  nature  of  casually  written  evidence.    If 
it  be  of  the  nature  of  preappomted  evidence, 
the  trustworthiness  of  the  discourse  contained 
in  it,  is,  by  the  supposition,  placed,  in  one 
way  or  other,  upon  a  superior  footing*    The 
lowest  footing  on  which  it  can  stand,  is  that 
of  casually  written  evidence     and  this  (as 
bath  already  been  seen)  presents,  in  the  na- 
ture of  it,  a  security  against  inconectness, 
superior  to  that  which  naturrally  belongs  to 
oral  discourse*     Writing,  in  the  very  nature 
of  the  operation,  requires  a  degree  of  atten- 
tion and  recollection  more  than  is  lequired 
in  speaking. 

2.  On  the  part  of  thajLone  of  the  two  per 
sons  concerned,  whose  writing  constitutes  the 
medium  through  which  the  supposed  tenoi1  of 
the  original  is  transmitted, — the  superiority 
of  this  modification  of  transmitted  evidence, 
as  well  over  supposed  oral  through  oral,  as 
supposed  written  thfough  oial,  is  easily  dis- 
cerpible, 

1.  In  the  case  of  supposed  oral  through 
Oral,— the  judicially  reporting  witness,  at  the 
time  when  the  supposed  extrajudicial  state- 
ment presented  itself  to  his  ear,  caught  it  as 
he  could  —  caught  it  as  it  flew.  He  may  have 
misconceived  it  from  the  first  —  he  may  have 
forgotten  it  in  any  part,  or  misrecollected  it 
afterwards.  The  writer  of  the  transcript  has 
the  original  all  along  before  him,  and  com- 
mits not  to  writing  so  much  as  a  word  till  he 
is  satisfied  that  his  conception  of  it  is  just : 
and  no  sooner  is  a  word  thus  fixed,  than  the 
preservation  of  it  is  placed  on  a  ground  much 
stronger  than  any  that  could  be  given  to  it 
by  the  firmest  taemory* 

SL  In  the  case  of  supposed  written  through 
orfl^—4he  judicially  reporting  witness  may  or 
may  not  have  had  his  own  time  for  the  form* 
ijagc^f  JWs  conceptions  in  relation  to  the  con- 
tettt&of  ike  script.  But,  let  the  time  actually 
taken  by  tyhtt  have  been  ever  so  sufficient, — 
whether  with  any,  and  what,  degree  of  cor- 
rectnew  those  conceptions  have  at  the  time 


of  his  deposition  been  preserved,  depends  al- 
together  upon  the  power,  the  relative  power, 
of  his  memory. 

Supposing  fraud  entirely  out  of  the  ques- 
tion, —  in  a  practical  view,  the  trustworthi- 
ness of  a  transcript  will  be  but  little  infe- 
rior to  an  original.  There  are  two  cases  in 
which  an  error  is  of  no  practical  importance: 
1.  When  the  words  it  falls  upon  are  of  no 
practical  importance  2.  When,  though  the 
importance  of  the  words  it  falls  upon  be  ever 
so  considerable,  the  correction  requisite  for  it 
is  sufficiently  indicated  by  the  context. 

The  oftener  a  series  of  words  comes  to  be 
repeated,  the  less  probable  it  is  that  an  un- 
intentional error  in  respect  to  any  given  words 
should  be  repeated  in  each  instance  :  and  if 
there  be  but  a  single  instance  in  which  it  fails 
of  being  repeated,  the  true  reading  remain- 
ing in  that  instance  will  commonly  serve  for 
the  correction  of  life  false  readings  in  all  the 
others.  This,  of  course,  will  hold  equally 
good,  whether  in  the  original  script  the  repe- 
titions were,  or  were  not,  necessary  to  the 
purpose.  Hence  an  advantage  resulting  from 
repetitions  that  otherwise  would  be  useless  : 
an  advantage,  though  such  a  one  as  shrinks 
to  nothing  when  compared  with  the  disad- 
vantages. 

The  more  rare  it  is  for  a  mere  uninten- 
tional error  of  the  transcriber  to  be  produc- 
tive of  an  incurable  error  in  the  sense,  the 
stronger  the  indication  given  of  fraud,  where 
the  en  or  is  material,  and  material  in  such  a 
way  as  to  be  %ubservient  to  any  assignable 
sinister  purpose. 

On  the  part  of  the  transcriber,  the  faculty 
of  conception  being  so  amply  assisted,  and 
the  use  of  the  faculty  of  remembrance  su- 
perseded, —  whatever  danger  of  incorrectness 
from  this  source  remains  open,  depends  upon 
the  accidental  deficiency  of  the  faculty  of  at- 
tention From  the  consideration  that  this  is 
the  faculty  most  exposed  to  fail,  some  light 
may  be  thrown  on  the  question,  which  of  the 
three  shapes,  omission,  substitution,  addition 
(in  case  of  honest  incorrectness,)  the  inaccu- 
racy seems  most  likely  to  take 

1.  Omission  presents  itself  as  being  the 
most  natural.  On  the  part  of  any  given  word 
in  the  original,  a  momentary  failure  of  atten- 
tion to  that  word  may  have  a  correspondent 
omission  for  the  result  :  and  in  this  case  (if 
a  failure  of  the  conception  be  altogether  out 
of  the  question,)  a  larger  portion  of  a  line 
may  with  almost  equal  probability  —  an  en* 
tire  line  with  still  greater  probability,  be  the 


(in 
thi 


2.  Substitution  of  one  word  for  another 
in  general  by  means  of  the  substitution  of 
his  or  that  particular  letter  for  anotherf) 
seems  nearly,  if  not  altogether,  as  probable  a* 
simple  omission*  What  renders  it  the  more 
probable  is,  that  this  species  of  inaccuracy  is 
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more  apt  than  the  preceding  to  originate  in 
misconception.  It  may  be  referable  in  a  greater 
or  less  degree  to  misconception,  if,  the  tran- 
scriber being  a  man  sufficiently  acquainted  with 
the  subject  to  form  a  judgment,  the  transcript, 
deviating  in  this  way  from  the  original,  pre- 
sents, notwithstanding,  an  intelligible  sense. 
If  the  sentence  altogether  presents  either  no 
sense  at  all,  or  none  but  \\lwt  i*  plainly  absui  d 
and  irrational,  the  transcnber  not  being  al- 
together disqualified  from  judging  it  is  to  a 
failure  of  attention,  and  that  alone,  that  the 
inaccuracy  seems  refer  able* 

3.  Addition  of  a  word  —  insertion  of  a  woid 
to  which  no  correspondent  woid  exists  in  the 
original  —  ib  a  mode  ot  inaccuracy  not  alto- 
gether \\ithout  example,  but  much  less  fre- 
quently exemplified  than  eithei  of  the  t\\o 
others."  Judgment,  attention,  applied  to  the 
subject,  applied  to  the  original  script,  cannot 
be  the  cause  of  an  inacuraej  of  this  natuie' 
the  cause  of  it,  when  it  does  take  place,  must 
be  sought  for  in  the  imagination  it  must  be 
considered  as  a  product  ot  the  imagination,  a 
production  which  finds  its  \\ay  into  the  tran- 
script for  \\ant  of  that  attentive  comparison 
with  the  oiitrmal,  \\hich,  bj  shotting  the  ori- 
ginal to  have  no  such  p«ut  in  it,  would  be 
sufficient  to  pi  event  it  tiom  being  admitted 
into  the  transcript. 

The  use  and  object  ot  the  above  dUtinc- 
tions,  in  so  tar  as  thev  ma\  be  found  ju-<t,  is 
to  give  tacilitv  to  the  detection  ot  hand  —  to 
serve  tor  the  distin>rui*»lniiir  ot  a  ruse  ot  fiaud 
from  a  case  ot  honest  inconei^nesi  It,  in 
general,  in^eition  he  in  anj^legioe  le^s  apt 
to  originate  in  accident  than  eithei  omission 
or  substitution,  —  then  —  if  in  anv  indivi- 
dual instance  insertion  should  happen  to  luivo 
been  discoveuMl, — in  that  instance,  should 
any  maiks  of  design  (  which  heie  is  ^  much 
as  to  Fay  of  iiaud  »  be  discovered,  this  paiti- 
rulaily  may  perhaps  bo  added  to  thai  side  ot 
the  account. 

§3.  In  what  cases,  and  on  what  condition*,  shall 
a  transcript  be  tuttctd  in  tndtnci  '* 

A  script  being  tendered  in  evidence  in  the 
character  of  a  trai^cnpt  from  another,  that 
6ther  spoken  of  in  the  chaiactei  ot  an  origi- 
nal,— shall  it,  or  bhall  it  not,  he  received? 

*  The  rule  of  law  relating  to  transcripts  is  thus 
laid  down  by  Phillips:  — u  Examined  copies, 
and  the  parol  evidence  of  witnesses,  are  the  or- 
dinary  and  regular  proof  of  the  contents  of  lost 
writings.  But  when  a  written  paj>er  has  been 
traced  into  the  possession  of  one  of  the  parties 
to  the  suit,  who  does  not  produce  it  after  rec^v- 
ing  a  notice,  something  less  than  an  examined 
copy  may  seasonably  be  admitted  as  sufficient, 
at  least  to  oblige  the  party  to  give  better  evi- 
dence, by  producing  the  paper  itself,  if  he  finds 
the  secondary  evidence  incorrect"  1  Phil.  Evid. 
IJ.  439,  440.  In  the  case  of  Pritt  v.  Fairclough, 
3  Campb*  305,  an  entry  by  a  deceased  clerk,  in 


For  the  purpose  of  an  answer  to  this  ques- 
tion, seven  cases  must  in  the  first  place  be 
distinguished:  — 

I.  The  alleged  original  is  in  existence,  pro- 
ducible or  consultable,  and  known  to  be  so. 

II.  The  alleged  original  is  in  a  state  of 
expatriation. 

Ill  The  alleged  original  is  in  a  state  of 
exptovinciation. 

IV.  The  alleged  oiiginal  is  known  to  have 
existed ,   but  is  known  to  be  no  longer  in 
existence. 

V.  The  alleged  original  is  known  to  have 
Existed;  but  \\hether  it  be  still  in  existence 
or  not,  ib  uncertain. 

VI.  It  is  not  kno\\n  \\hether  the  alleged 
tmnscnpt  be  a  tianscnpt  or  not,  i.e.  whe- 
ther there  ever  existed  a  scnpt,  from  which, 
in  the  character  ot  a  transcript,  its  existence 
was  deiived 

VII  The  alleged  oiiginal  is  known  to  be 
in  existence,  but  in  the  power  of  the  adverse 

pait>. 

To  m^et  these  possible  modifications  in 
the  relative  situation  ot  the  lot  of  evidence, 
there  are  three  modification*  of  which  the 
conduct  ot  the  judge  in  relation  to  it  is  ffes- 
ceptible 

1  It  may  be  received  absolutely  and  un- 
conditionally. 

2  It  mn\  bo  rejected  absolutely  and  uu- 
conditionally. 

3  It  ni.i)    be   received   conditionally,    or 
arnndini;  to  cneunManees .  say  received  sub 
motto 

'rtiis  la^t  course  will,  upon  the  whole,  be 
found,  in  mo-t  ca^e^,  the  mo^t  advantageous 
one. 

Caw  I.  The  01  annul  known  to  be  pro- 
ducible 5i  <  miMiltahle  ' 

Rule  1.  Where  the  oiiginal  is  at  the  time, 
ptoducihle  or  acce^nble,  no  transcript  or  al- 
leged tiaiiM'iipt  might  to  be  received  without 
some  special  reason. 

tttti^m  Jiccaiitfe,  in  point  of  trust worthi- 
ne*-s  and  \\ith  a  view  to  the  danger  of  mis- 
diviainii,  no  transcript  can  ever  be,  strictly 
speaking,  exactly  upon  a  par  with  the  original. 
It,  then,  the  oiitfinal  he  produced  at  the  same 
tune,  the  tian^cnpt  (except  in  the  cases  im- 
mcdiciti'l}  following)  is  superfluous,  and  the 

a  letter-book,  was  admitted  as  evidence  of  the 
contents  of  a  letter,  the  receipt  of  which  wan  ac- 
knowledged by  the  defendant,  but  which  letter 
was  not  produced  at  the  trial  when  required. 
Thi*>  case  uad  remarkable  for  the  following  dic- 
tum laid  down  by  Lord  Ellenborough:—  "The 
rules  of  evidence  must  expand  according  to  the 
exigencies  of  society."  It  is  much  to  be  la* 
mented,  that  the  Judges,  as  a  body,  have  not 
courage  enough  to  act  upon  this  dictum,  and 
sweep  away  these  exclusionary  rules,  which  are 
in  such  direct  opposition  to  the  exigencies  of  so- 
ciety,—in  other  wojda,  to  the  ends  of  justice*— 
Ed. 
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Taxation  and  expense  incident  to  the  produc- 
tion of  it,  ancorapensated :  if  the  original  be 
not  produced,  the  transcript  may  be  decep- 
titiou*. 

Mule  2.  Where,  on  the  occasion  in  question, 
the  original  cannot,  without  a  considerable 
degree  of  difficulty,  be  referred  to  and  pe- 
rused,— in  such  case,  a  transcript  in  tenor, 
purport,  or  effect,  as  the  case  may  be,  may 
W  Exhibited  in  addition  to  the  original,  and 
fit  the  same  time.  —  Examples  * 

1.  The  original,  in  respect  of  obsoleteness 
of  language,  or  handwriting,  or  both,  difficult 
to  be  conceived  or  perused,  and  read  with 
fluency. 

2.  The  original  conceived  in  a  language 
(dead  or  living)  other  than  the  current  lan- 
guage: (in  this  case,  the  transcript  will  be 
a  transcript  not  in  tenor,  but  in  purport  or 
effect.) 

3.  Where  not  the  whole  of  the  original,  but 
a  particular  part  or  parts  only,  are  applicable 
to  the  purpose  in  question,  in  the  character 
of  evidence :  especially  if  the  relevant  por- 
tions be  more  or  less  scattered,  and  distant 
from  each  other.    In  this  case,  the  transcript 
is  <$F  the  nature  of  an  extract  or  abridgment : 
a  transcript  neither  in  tenor,  nor  (throughout 
at  least)  in  purport,  but  only  in  effect. 

Rule  3.  Sof  where,  on  the  hearing  of  the 
cause,  for  the  convenience  of  consultation,  a 
number  of  copies  are  wanted  at  the  same 
time. 

Rule  4.  For  special  preponderant  reason,  a 
transcript  may,  in  every  instance,  under  ap- 
propriate conditions,  be  received  instead  of 
the  original* 

Rule  5.  Such  reason  will,  in  every  instance, 
be  reducible  to  some  one  or  more  of  the  modi- 
fications of  collatefal  judicial  inconvenience 
(viz.  delay,  vexation,  or  expense,)  considered 
as  resulting  from  the  production  or  consul- 
tation of  the  original,  over  and  ^bove  what 
would  result  from  the  production  or  consul- 
tation of  the  supposed  tianscnpt. 

Rule  6.  Of  the  cases  in  which  it  may  hap- 
pen that  the  production  of  the  oiiginal  in  the 
first  instance  shall  be  productive  of  prepon- 
perant  inconvenience  in  the  shape  of  delay, 
vexation,  and  expense,  the  following  may  be 
examples:  — 

1.  Where,  at  the  time  in  question,  it  hap- 
pens to  be  lodged  in  a  place  out  of  the  do- 
minions of  the  state, 

&  Or  in  a  place  within  some  province  be- 
ypnd  sea,  or  other  widely  distant  province — 
|Vp.  with  reference  to  the  seat  of  the  tribunal 
to  which  the  evidence  is  to  be  presented.) 
*  Sf  Where  the  original  script  in  question 
fdrpro  part  of  a  volume,  which  cannot  conve- 
hientty  be  removed  from  the  repository  in 
whifeh  it  is  k^pt,  by  reason  that  other  parts 
of  its  contents  are  requisite  to  be  kept  in  that 
same  place  for  other  purposes. 


Rule  7.  When  (for  the  avoidance  of  delay, 
vexation,  or  expense)  a  transcript  is  received 
in  the  place  of  the  original,  its  faithfulness 
ought  to  have  been  previously  established  in 
the  most  trustworthy  manner,  or — if  (for 
the  avoidance  of  delay,  vexation,  and  ex- 
pense) not  m  the  manner  the  most  trust- 
worthy of  all — in  the  manner  the  next  most 
trustworthy  that  shall  be  compatible  with  the 
avoidance  of  a  pi  eponderant  degree  of  such 
collateral  inconvenience. 

Rule  8,  With  reference  to  the  adverse  paity 
— the  pajrty  against  whom  the  lot  of  evidence 
is  produced,  —  its  fidelity  will  have  been  esta- 
blished in  the  most  satisfactory  manner,  when 
such  adverse  party,  by  himself  or  his  more 
competent  agents,  having  (upon  sufficient  op- 
portunity of  access)  compared  the  tiansciipt 
with  the  original,  finds  the  transcript  equiva- 
lent in  every  respect  to  the  original,  in  point 
of  effect. 

Rule  9/  But  no  script  ought  ever  to  be 
received  (except  as  by  the  next  rule)  in  the 
character  of  a  tianscnpt,  in  lieu  of  the  ori- 
ginal (as  above,)  from  the  hands  of  any  suitor, 
without  a  declaration  upon  oath,  on  the  part 
of  him  or  his  law-agent,  declaring  the  fact  of 
his  having  examined  it  by  the  original,  and  of 
the  persuasion  he  entertains  of  its  fidelity. 

Rule  10.  If  the  transcript  —  having  been 
examined  by  the  original,  and  appearing  upon 
the  face  of  it  so  to  have  been,  by  some  ap- 
propriate official  person, — has  thereupon  been 
certified  to  be  correct, — the  paity  so  tendering 
it  in  evidenca  is  not  bound  so  to  re-examine 
it  but  neither  in  this  case  should  the  decla- 
ration of  his  own  persuasion  respecting  the 
fidelity  of  it  be  omitted ;  although  such  per- 
suasion have  no  other  ground  tha^he  gene- 
ral consideration  of  the  security  J forded  by 
this  species  of  preappointed  evidence. 

Reason  1.  A  possible  case  is,  fraud  on  the 
part  of  the  official  examiner,  by  collusion  with 
the  party  tendenng  the  evidence. 

2.  Error  on  the  part  of  the  official  examiner, 
viz.  to  the  advantage  of  the  party,  and  dis- 
covered by  him  by  accident. 

Case  II.  The  original  known  to  be  in  a  state 
of  expatriation. 

This  case  is,  upon  the  very  face  of  it,  a 
modification  of  the  first  case ,  but,  presenting 
a  demand  for  an  appropriate  set  of  arrange- 
ments, it  requires  to  be  arranged  under  a 
separate  head* 

In  the  case  of  t  ran  scriptural  evidence,  ex* 
patriation  of  the  script  is  analogous  to  expa- 
triation of  the  person  in  the  case  of  casually 
written  and  hearsay  evidence.  The  arrange- 
ments demanded — though,  by  reason  of  the 
different  nature  of  the  subject-matter,  they 
will  not  in  ter minis  coincide  with  the  arrange* 
ments  suitable  to  those  two  preceding  caSes 
—  will,  under  the  guidance  of  analogy,  be  na- 
turally indicated  by  them. 
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Rule.  Where,  in  regard  to  a  script  proffered 
in  the  character  of  a  transcript,  it  is  ascer- 
tained or  believed  that  the  original  is  in  a  state 
of  expatriation, — let  the  following  arrange- 
ments await  the  option  ot  the  judge  — 

1.  To   cause   the  tiaiibcn'pt   to   be   sent 
abroad  (viz.  to  the  place  where  the  original 
is  kept,)  for  examination,  and  attestation  ot 
verity. 

2.  To  cause  a  fresh  transcript   from  the 
original,  dulv  venticd,   to  be  imported  and 
produced. 

3.  To  cause  the  original  itself  ^o  be  im- 
"portedand  produced,  if  practicable,  and  with- 

out  preponderant  inconvenience. 

Any  one  of  these  arrangements  to  be  taken, 
or  none,  accoidini?  to  the  importance  of  the 
cause,  the  importance  of  the  aiticle  ot  evi- 
dence in  question  in  relation  to  the  caiiM1,  the 
degree  of  persuasion  re^pcctini;  the  faithtul- 
ne^s  or  unfaithfulness  of  the  tia^iscnpt,  and 
the  compai  alive  device*  ot  inconvenience, 
in  the  shape  ot  delav,  vexation,  and  expense, 
attached  to  the  three  i  elective  couises 

A  time  to  be  (Vclaied,  biib)ect  to  ahbie- 
viation  or  enlaigement  tor  surticient  cause,  at 
the  expiration  ot  \\lurh,  it  tin1  intended  ope- 
ration chosen  \  as  above)  be  not  pcifoimed, 
it  shall  be  i elided  a>  impracticable. 

The  provisional  decision  to  be  in  ta\om 
either  of  the  paitv  pioiirnni;  the  evident1, 
or  of  the  advene  paitv  .  and  in  eilhei  case, 
with  or  without  senintv  taken  foi  eventual 
reinstatement.  t 

Ohwvatmn*  Unless  thi^on-e\i-tence  of 
the  alleged  original,  or  the  untaithtulnes^  ot 
the  trunsciipt  in  all  mateiial  point^,  be  be- 
lieved—  even  although  theie  should  be  no 
Other  direct  evidence  ot  the  existence  ot  the 
original  than  the  judicial  testimony  ot  the 
party,  nor  ot  its  faithfulness,  than  his  dt  dared 
belief,  —  thejudge  \vill  scaicclv  ichisu  to  pio- 
nounce  the  pioviMonal  decision  in  lav  our  ot 
the  faithfulness  ot  the  tianscnpt,  taking  se- 
curity toi  leiiibtateinent  in  case  the  result  of 
the  reference  so  made  to  the  onginal  should 
prove  unfavourable  For  the  icdbon*  vvhv, 
see  the  exammatiou  of  Case  VI  furthei  on. 

CUM  III.  The  original  known  to  be  in  a 
state  ot  exprovinciation. 

This  case  is,  also,  upon  the  face  ot  it,  a 
modification  ot  Case  I. :  a  modification  closel) 
analogous  to  the  last  pre<  eiiing  case,  the  case 
of  expatriation.  The  arrangements  requisite 
to  be  taken  will,  in  their  general  description, 
coincide  with  those  already  bi  ought  to  view 
in  that  lust-mentioned  case,  but,  in  detail, 
the  description  of  them  will  obviously  retire 
to  be,  in  various  particulars,  different.  In 
the  case  of  expatriation,  ever)  thing  that  can 
be  done  is  more  or  less  dependent  upon  the 
facilities  given  or  withholden  hy  the  govern- 
ment in  the  foreign  state:  in  the  case  of 
ttxprovincmtion,  it  depends  upon  the  arrange- 
VOL.  VII. 


ments  taken  in  that  behalf  by  the  govern* 
ment  m  the  state  in  question  —  in  the  same 
state. 

Rule.  Whei  e,  in  regard  to  a  *cript  proffered 
in  the  chaiacter  of  a  transcript,  it  is  ascertained 
or  believed  that  the  original  ih  in  a  state  of 
exprovmciation, —  let  the  same  arrangements 
as  in  the  m>e  ot  expatriation  await  the  option 
of  the  judire,  subject  to  such  arrangements, 
it  anv,  a^  mav  have  been  taken  in  this  behal! 
by  the  legi^latoi,  the  common  sovereign  of 
both  pi  ounce**. 

Observations.  As  far  as  local  distance  is 
conceined,  the  quantum  of  delay,  vexation, 
and  expense,  attendant  upon  that  circum- 
stance, mav  be  a^>  groat  in  the  case  of  ex- 
provmciation  as  in  that  of  expatriation;  — 
the  only  uniform  difference  between  the  two 
cases  consists  in  this,  viz  that,  in  the  case  of 
expiov inflation,  accesb  to  the  oiigmal,  or  the 
production  ot  it,  will  be  at  the  command  of 
the  government  of  the  country  in  which  the 
transcript  is  thus  proffered,  in  the  case  of 
expatnation,  not 

(  Wsf  IV.  The  onginal  known  to  have  ex- 
isted, but  to  be  no  longer  in  existence. 

Jtule  \\here,  in  legard  to  a  bcript  pro- 
duced in  the  chaiactei  of  a  transcript,  it  U 
known  that  an  original  bcript  from  whence 
it  wa-»  tian*»ciibed  vva*»  once  in  existence,  bat 
that  it  is  no  longer  in  existence;  let  the  tran- 
MMipthc  icceivcdm  place  ot  the  original,  sub- 
ject to  whatever  consideiationsmaj  be  alleged 
in  diminution  ot  its1  ti  ust worthiness. 

fltasun.  Neither  fiaud,  noi  material  incor- 
ieetnes>,  ait1  to  be  pi  churned  both  eases  aie, 
in  com[)aiiM»n,  extiemclv  nne.  In  tlm  case, 
^toigciv  in  the  \vav  ot  tabncatiori  is  by  the 
"Upposijion  out  ot  the  q  ^estion  An  onginal 
to  the  tiansciipt  theic  really  was  the  only 
question  is,  Whether  the  lepresentation  given 
ot  it  by  the  transcript  be  suhbtantially  a  faith- 
ful one.  It  tor  ever)  thousand  tianscripts 
theie  have  been  one  unfaithful  one,  and  no 
mere;  on  this  supposition,  the  probability  of 
mi&deoision,  even  biippo^ing  the  unfaithful 
traiiMMipt  to  obtain  ciedence,  is  but  as  a 
thou&and  to  one ,  v\  hei  eas,  on  the  other  hand, 
if  the  tiansciipt  be  necessary  to  warrant  the 
decision  praved  lor  on  the  side  of  him  by 
whom  it  is  pi  offered,  and  being  so,  U  re- 
jected, misdeciT»ion,  in  case  of  rejection,  is  a 
certain  consequence. 

Or  bay  thus  If,  m  every  ten  transcripts 
of  each  of  which  the  original  has  ceased  to 
be  in  existence,  whereupon  the  transcript  has 
been  proffered  in  evidence  in  its  stead,  there 
has  been  one  unfaithful  and  no  more;  then, 
in  case  ot  admission,  the  probability  of  mis- 
decision  is,  at  the  utmost,  but  as  one  to  ten; 
whereas,  in  case  of  rejection,  it  is  certain. 

Previously  to  the  deperition  of  the  origi- 
nal, no  fraud  in  any  shape  can  have  existed, 
unless  at  the  time  ot  the  fraud  the  deperition 

K 


149 


RATIONALE  OP  JUDICIAL  EVIDENCE. 


had  been  foreseen)  which  it  could  hardly 
have  beep,  unless  an  intention  of  procuring 
suck  deperition  had  formed  a  part  of  the  frau- 
dulent contrivance :  no  fraud  in  any  shape, 
either  by,  or  by  the  help  of,  purposed  inft- 
deliiy  qn  the  part  of  the  transcriber  ,  or  by 
the  like  on  the  part  of  an  examiner;  or  by 
forjjery  in  the  way  of  falsification,  commit- 
ted  by  another  person  at  a  time  posterior  to 
the  examination  *  always  understood  and  sup- 
posed that,  according  to  the  known  disposi- 
tions of  the  law,  so  long  as  the  original  is 
in  being,  the  transcript  cannot  be  received  on 
any  terms;  or  not  but  upon  the  terms  of  be- 
ing confronted  with  the  original,  in  case  of 
dispute. 

No  sooner,  however,  is  the  deperition 
known,  than  the  check  which  the  existence 
of  the  original  opposed  to  forgery  in  the  way 
of  falsification  is  at  an  end.  The  transcript 
becomes,  in  that  event,  at  that  period,  ex- 
posed to  falsification  ;  to  wit,  as  much  as  an 
original  would  have  been,  but  no  more .  the 
transcript,  as  such,  is  not  on  this  score  less 
trustworthy  than  an  original  would  have  been 
in  its  place. 

Here,  if  the  author  of  the  falsification  was 
the  party  by  whom  the  transcript  is  proffered 
in  evidence,  the  most  natural  case  is,  that, 
for  the  purpose  of  giving  loom  for  the  falsi- 
fication, it  was  by  him,  or  by  his  means,  that 
the  deperition  of  the  original  was  piocured : 
but  another  possible  case  is,  that  the  deperi- 
tion took  place  without  his  participation ,  for 
example,  by  accidental  fire,  or  in  some  otjier 
way  by  mere  accident ;  and.  the  opening  to 
fraud  being  thus  made,  then  it  was  that  it 
occurred  to  him  to  take  advantage  of  it.  4 

If  it  be  clear  tha^,  from  the  tim^  of  the 
deperition  of  the  original  down  to  the  time 
of  the  production  of  the  transcitpt,  the  tran- 
script has  never  been  either  in  his  custody, 
or,  to  any  such  puipose,  in  his  power,  —  all 
suspicion  of  fraud  on  his  part  of  course  falls 
to  the  ground.  * 

As  to  mere  accident;  in  one  point  of  view 
it  should  afford  no  f  eason  at  all  for  the  re- 
jection of  a  proffered  transcript  in  this  case. 
For  (design  being  by  the  supposition  out  of 
the  question)  an  incorrectness,  even  suppos- 
ing it  material,  is  not  more  likely  to  operate 
to  the  prejudice  of  one  party  than  of  anotber. 
the  chances  of  advantage  and  disadvantage 
being*  therefore,  equal,  and  that  with  refer- 
ence to  each  party,  their  situations  are  re- 
spectively the  same  as  if  there  were  no  chance 
either  of  advantage  or  disadvantage  ou  either 
side. 

But  this  circumstance  ia  not  altogether 
ctetfcructive  of  all  probability  of  misdecision 
from  tjfrfs  source*  Whether  the  incorrectness 
be  taken  ad  vantage  of  or  no,  will  depend  upon 
that  one  of  the  parties  in  whose  custody  or 
power  the  tnoiscrip t  w  ^  if  the  error  be  to 


his  disadvantage,  and  he  aware  of  it,  he  will 
either  not  produce  the  transcript  at  all,  or 
not  without  pointing  out  the  error,  and  claim- 
ing the  benefit  of  its  being  corrected ;  if  it 
be  to  his  advantage,  and  his  disposition  be  to 
such  a  degree  dishonest,  he  will  in  that  case 
take  advantage  of  the  error,  although  he  bad 
no  part  in  the  production  of  it. 

If,  from  the  above  considerations,  the 
cases  on  \\hich  the  investigation  turns  seem 
far-fetched  and  improbable,  —  the  more  far- 
fetched and  improbable  the  cases  appear  on 
which  the  investigation  turns,  the  clearer  will 
be  the  irnpiopnety  of  any  rule,  which,  in  the 
case  supposed,  should  pVonounce  the  exclu- 
sion of  transciiptural  evidence 

Case  V  The  alleged  original  known  to  have 
existed;  but  whether  it  be  still  in  existence 
or  no,  is  uncertain 

Rule.  When,  in  regard  to  a  script  produced 
in  the  character  of  a  transcript,  it  is  known 
that  an  original  script  from  whence  it  was 
transcnbed  was  once  in  existence,  but 
ther  it  be  still  in  existence  is  uncertain, 
the  transcript  be  received  in  evidence : 
in  the  framing  of  the  decision  grounded  on 
the  evidence,  for  the  avoidance  of  irreparable 
injustice,  let  the  same  arrangements  await 
the  option  of  the  judge,  as  in  the  case  where 
(as  above)  the  original  is  known  to  be  in  a 
state  of  expatriation. 

Case  VI.  A  script  purporting  upon  the  face 
of  it  to  be  a  transcript,  is  proffered  as  suchr 
but  the  existence  of  the  supposed  original  has 
not  been  ascerluned 

Rule.  It  may  sometimes  happen  that  a 
scnpt,  purporting  or  appealing  upon  the  face 
of  it  to  be  a  transcript  taken  from  some  ori- 
ginal of  Ijie  same  tenor,  purport,  or  effect, 
shall  be  proffered  in  evidence  to  serve  in  plaice 
of  the  supposed  original,  at  the  same  time 
that  no  other  direct  evidence  of  the  existence 
of  such  original  is  producible  In  such  case, 
let  such  supposed  transcript  be  received  in 
evidence  for  what  it  appears  to  be  worth ;  sub- 
ject always  to  the  double  uncertainty  whether 
any  such  original  as  it  purpoits  to  havo  been 
transcribed  from,  ever  existed ,  and  whether, 
supposing  sucb  original  to  have  existed,  the 
supposed  transcript  in  question  be  a  suffi- 
ciently faithful  transcript  of  it. 

In  some  modifications  of  this  cape,  the 
persuasive  force  ot  an  article  of  evidence  of 
this  description  may  be  of  itself  very  slight 
and  inconsiderable.  At  the  worst,  however, 
it  will  operate  as  a  lot  of  circumstantial  evi- 
dence, evidentiary  of  the  existence? of  a  CON 
respondent  original;  and  it  is  of  1  ie  nature 
of  circumstantial  evidence  to  be  s  isceptiblp 
of  any  degree  of  persuasive  forci :  and,  as 
circumstantial  evidence,  be  it  in  What  shape 
it  may,  cannot  be  too  slight  to  bdi  received* 
in  company  with  other  evidence,  so  neither 
can  it  in  this. 
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If  the  supposed  original  be  an  article  of 
casually- written  evidence,  it  may  he  extreme- 
ly difficult  to  determine  whether  the  script  in 
question  be  a  transcript  of  an  original  of  the 
same  tenor  or  effect,  or  whether  it  mav  not 
itself  bean  original,  not  having  been  ti •in- 
scribed from  any  other  (See  below,  §  5  ) 

In  the  ca*e  whtie  the  supposed  original 
(supposing  it  to  exist;  must  ha\e  been  an 


which  he  sees  any  probability  of  its  being 
found. 

This  <*ort  of  case  lie?  obviously  open  to  the 
characteristic  fraud.  It  may  be,  "that  no  such 
primal  instrument  was  ever  in  existence; 
and  that  the  party,  not  choosing  to  run  the 
hazaid  of  toiging,  in  the  \\ay  of  fabrication, 
any  pietended  original  to  the  same  effect, 
and  produces  this  pietended  transcript, 


I 


article  of  preappomted  evidence,   it   will  in  j  regarding  the  fiaud   in  this  sluipe  as  being 

general  be  sutlkMcntlv  apparent  that  the  sei  ipt  j  more  pioinisin^  in  point  of  success,  or  less 

in  question — the  alleged  transcript,  it  it  had 

not  an  oiigimil,  could  not  i^elf  be  an  original. 

Wh)  ?  Because  the  oMginal,  being  h\  the  sup- 

position  an  article  ot  preappomted  evidence, 

(for  example,  an  instrument  of  agreement  01 

convejancO  \\ill  have  been  furnished  \\ith 

some  intrinsic  maiks  of  authentication,   pie- 

sci  ihed  or  custoinai  v ,  such  a*»  could  not,  w  ith- 

out  tor^erv,  be  i^ven  to  a  ti  disrupt 

In  this  case,  another  doubt  may  aKo  aiise  j  noi  fi.iud  in  an\  other  shape,  ought  to  be 
conceimng  the  alleged  transcript, —  \i/  wire-  '  jm  Burned — ?  r  i eluded  as  certain,  \\ithout 
ther  it  he  a  transcript  from  an  original  ac-  '  special  mqmiv  and  consideration  into  the  idro- 


to  danger. 

•  What,  nn  the  other  hand,  may  also  be,  is, 
that  a  genuine  original  to  that  same  effect 
\vas  once,  and  perhaps  ^till  continues  to  be, 
in  existence,  but,  bv  tin1  operation  of  some 
cause  altogether  out  of  the  rea<  hof  his  knovv- 
ledtre  01  conjecture,  either  was  destroyed,  or 
was  concealed  or  removed  out  of  his  know- 
ledge Hut,  as  neithei  judicial  mendaeity, 


tually  authenticated,   or  unlv    a  prepaiatoiv 
sketch  or  draught  ot  an  instrument  to   the 
same  effect,  not  at  that  time  uutht  nticated 
In  the  torrnei  case,   a  coi respondent  original 


ot  the  case, — the  state  of  things  in 
question,  though  a  ground  ot  suspicion,  torms 
no  sufficient  giound  lor  the  absolute  rejection 
ot  the  evidence 
must,   hj  the  supposition,    have  existed     in  j       'I  hi^,  in  the  most  Mi-piciou-*  foi  m  that  it  can 


the  other  case,  thouirh  intended,  it  mav  in  ver  assume,  is  but  a  modification  of 
have  existed  In  the  ioimcr  case,  it  i-»  ot  the  evidence,  ot  which,  even  in  its  most  ques- 
nature  ot  that  specie*,  ot  ciicuriist.uiti.il  evi-  '  tionable  and  least  tiiMwoitRv  ^hape,  it  has 
deuce,  distinguished  on  a  toiiiui  occasion  Iry  '  alreadv  been  in  some  decree,  and  wrll  here- 
after* be  rnoie  fully,  shown,  that  it  ought  not 
in  unv  <%a-e  to  be  abs<,  Intel  v  excluded;  much 
here  supposed,  the  party  is 


the  name  of /"">l<  ;tf/'/  /«/*(•;//;//  evidence,  on 
the  other,  ot  the  opposite  nalu'c,  y/ /<>/</ y>ns- 
tcriorum  evidence  • 

It,   upon  the  tace  of  an  oiiLrm,il  of  the  na- 
ture in  question,  a  certain  tonnularv  ot  attes- 


to  vn  « 


11(1011  o.ith 


ci  (^-examinaton 


tation  (^  whether  bv    positive  appointment   ot  i       Uv   \vho-e  h.md  was  the  alleged  transcript 
law.  or  bv  custom  i  be  ^enerallv  to  lie  tound,  '  made'    «IJv  that   ot  the    fart)    bv    whom,   in 


—  the  difference  between  a  transcript  and  a 
preparatory  draught  v\  ill,  in  Lreneial,  not  be 
difficult  to  decide  it  it  be  a  t.an-cnpt,  the 
formulary  ot  attestation  will  hardlv  have 
been  omitted  in  it,  it  it  be  but  a  pieparatorv 
draught,  no  such  turmularv  can  make  part 
ot  it. 

The  most  suspicious  modification  of  this 
case  is  where  a  paitv  proffer •»  in  evidence  a 
script,  which,  according  to  bib  account  ot  it, 
is  a  transcript,  interior,  purport,  or  effect, 
made  from  an  original  in-tiument,  ot  the 
nature  of  preappomttd  evidence  (contractual, 
for  instance,  or  bay  an  airieement  or  convev- 
ance;)  which  instrument,  he  «a\s  wa^  once 
in  his  possession  (or  in  the  possession  of  some 
person  to  whose  interest  he  succeeds  in  qua- 
lity of  representative  —  suppose  his  ancestor 
or  testator,)  but  ib  now,  to  use  the  common 
expression,  lost:  i  e  not  that  he  know*  of  its 
having  perished,  or  has  any  particular  reason 
for  supposing  it  to  have  perished ;  but  that, 
after  every  search  he  can  make,  he  has  not 
been  able  to  find  it,  nor  can  think  of  any 
place,  as  yet  unsearchecfor  uninquired  at,  at 


the  chaiacter  ot  a  tiaiiMTipt,  it  is  proffered 
in  evidence  '  It  is  in  this  ease  so  obviously 
to  suspicion,  that  it  seems  little  in 
ot  beintf  accepted  tor  more  than  it  is 
worth  Is  it  in  the  handwriting  of  anothci 
per -on  J  Then  there  must  have  been  borne 
other  person  conceined  in  the  business,  and 
(it  not  imposed  upon^  pnvv  to  the  fraud.  If9 
in  i  espi>i  t  of  punishment,  a  fraud  of  this  kind 
is  placed  (a^  it  oui;ht  to  be")  upon  a  level  with 
onlmarv  torirorv,  —  in  such  ca&e,  the  danger 
incurred  by  the  udmisMon  of  this  transcrip- 
tunil  kind  ot  evidence  differs  but  inconsider- 
ablv  from  the  danger  inseparably  attached  to 
theadmis^ion  ot  pi  ^appointed  but  unregistered 
conti  ictual  evidence  in  general ;  since  all  such 
evidence,  being  unregisteied,  is  liable  to  be 
forged. 

It  the  party  disguises  his  hand,  to  make  it 
look  like  that  of  another  person,  a  question 
that  cannot  fail  to  be  put  to  him  is,  who  the 
writer  is.  In  this  case,  whether  he  name* 
a  particular  individual,  or  declares  that  ho 
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knows  not  who  it  is,  here  at  any  rate  is  a  case 
ttf  Judici^  ibendacity,  superadded  to  a  fraud 
%hlch  OU£$t  likewise  to  be  considered  as  a 
modification  of  forgery.  If  the  person  named 
W  fcifff  be  a  living  individual,  then  the  indi- 
vidual is  living  to  contradict  him .  if  an  indi- 
vidual now  dead,  there  will  be  other  writings, 
tfce  genuine  writings  of  that  same  individual, 
tft*  confront  with  this  forged  and  spurious 
ftlrfpt:  if  it  he  an  individual  of  whose  hand 
HO  specimens  are  to  be  found,  then  comes  the 
species  of  counter-evidence  constituted  by  the 
improbability  of  the  alleged  fact,  viz  that,  of 
ft  Hand  expert  in  writing,  this,  and  no  one 
other  production,  should  be  to  be  found. 

Supposing  the  instrument  genuine,  it  will 
seldom  happen  that  no  circumstantial  evi- 
dence, evidentiary  of  the  occasion  of  execu- 
ting it,  and  the  probability  of  its  having  been 
executed,  should  be  to  be  found.  In  piopor- 
tion  as  the  existence  ot  this  sort  of  confirma- 
tive circumstantial  evidence  appeals  probable, 
the  unforthcomingness  of  it  will  constitute 
an  objection  to  the  trustworthiness  of  the 
supposed  transcript;  and  an  objection  too  ob- 
vious to  be  in  danger  of  being  ovei  looked* 

By  all  these  considerations,  not  only  the 
danger  of^deception  in  case  of  fiaud,  but  the 
probability  of  an  attempt  at  deception  by 
fraud,  will  surely  appear  to  be  reduced  very 
considerably  betow —  I  will  not  say  certainty 
— but  below  an  even  chance.  To  facilitate 
conception, —  out  of  a  hundred  cases  in  which 
evidence  of  this  sort  is  proffered,  in  ten,  and 
no  more  than  ten,  it  is  accompanied  \,  ith 
fraud,  and  in  one  out  of  these  ten  the  fiaud 
succeeds.  Thus  stands  the  matter,  on  the 
supposition  of  the  admission  of  the  evidence 
In  ninety  cases  oufrof  every  bundled,  right 
decision — justice,  is  the  consequence  ,  in  one 
only,  misdecision — injustice.  Next, suppose  a 
peremptory  exclusion  put  upon  tins  species  of 
evidence.  Here  the  proportions  are  reveised 
in  one  instance,  misdecision —  injustice,  is 
prevented;  in  ninety  instances,  right  decision 
is  prevented,  injustice  is  produced. 

It  the  above  ratios  appear  too  great,  take 
lesser  ones:  but  they  \\ill  hardly  be  taken, 
by  anybody,  so  small,  but  that,  in  his  view 
of  the  matter,  the  probability  will  be  still  on 
the  same  side  —  the  practical  result  will  be 
still  the  same. 

Case  VII.  The  original  in  the  power  of  the 
adverse  party. 

Observations  In  this  case,  so  long  as  the 
party  in  whose  hands  the  original  is,  does 
Ii0t  produce  it,  the  existence  of  the  alleged 
ttfaiMriStipt  being  notified  to  him,  the  fidelity 
i*f  tfte  transcript  is  thereby  proved,  as  against 
•tftb  detainer,  by  a  most  satisfactory  species 
of  ev;idei}ce— the  virtual  admission  of  the 
par ty  iflter^ted  in  the  proof  of  unfaithfulness 
6n  the  part  of  the  transcript,  if  in  truth  it 
chargeable  with  any  such  defect. 


Thnt  a  script,  or  anything  else,  should 
have  been  in  the  power  of  the  party  in  ques- 
tion, or  any  other  individual,  is  one  of  those 
events  against  the  happening  of  which,  be 
they  ever  &o  undesirable,  no  industry  on  the 
part  of  the  law  can  affoi  d  security  But  that} 
a  sciipt,  or  anything  el?e,  the  forthcomingness 
of  which  is  requisite  for  the  purposes  of  jus- 
tice, should  continue  unforthcoming  notwith- 
standing, and  at  the  same  time  continue  in 
existence,  is  a  state  ot  things  which  cannot 
have  place  from  any  other  cause  than  an  in* 
excusably  imperfection  — a  voluntary  imbeci- 
lity, in  the  system  of  procedure.  Supposing 
it  (for  argument's  sake)  put  out  of  doubt, 
that  a  man,  having  any  such  article  in  his 
custody  or  power,  wilfully  persists  in  the 
non-pi  eduction  of  it,  —  no  torture  that  he 
chose  to  submit  to,  rather  than  comply  in  this 
respect  with  the  obligations  of  justice,  could 
be  too  severe :  at  no  price  should  it  be  per- 
mitted to  a  man  to  put  chase  the  privilege  of 
flying  in  the  face  of  law,  and  committing  a 
known  injustice  * 

A  possible,  and  not  verj  extraordinary  case, 
is  this  The  original,  having  been  in  the 
hands  of  the  adveise  party,  has  passed  out  of 
his  hands,  and  altogethei  out  of  his  power, 
without  any  design  of  eluding  the  probative 
force  of  the  transcript,  and,  in  a  word,  with- 
out  any  default  of  his  in  any  shape.  In  this 
case,  he  will  natuially  be  able  to  show,  if 
it  has  perished,  that  it  has  perished  ,  it  not, 
into  what  othpr  hands  it  has  passed  If,  in- 
stead of  this,  h^  declares  (being,  of  course, 
judicially  examined)  that  he  knows  not  what 
is  become  of  the  original,  —  in  such  case,  al- 
though the  declaration  should  be  true,  no 
mjustice^an  reasonably  be  to  be  apprehended 
fiom  considering  the  verity  of  the  tiansciipt, 
as  between  them  two  at  least,  as  sufficiently 
established  If,  aftei  this  declaration,  he  de- 
clares, moreover  (under  the  same  securities 
for  veracity  as  are  applied  to  the  testimony 
of  an  ordinary  witness,)  that  he  does  not 
believe  the  alleged  transcript  to  be  faithful, 
but  to  be  unfaithful  in  such  01  such  specified 
points, —  here  comes  a  contrariety  of  evidence, 
a  difficulty  under  which  the  judge  must  form, 
on  this  as  on  other  cases,  the  best  judgment 
in  his  power 

In  this  case,  —  as  between  these  two  par- 
ties, the  withholder  of  the  original,  and  the 
holder  of  the  transcript, —  it  manifestly  makes 
no  difference,  whether  the  original  be  pro* 
duced,  that,  by  comparison  with  it,  the  tran^ 
script  may  be  verified;  or  whether,  on  the 
nofi-production  of  the  original,  the  verity  of 


*  English  procedure,  with  the  most  perfect 
complacency,  licenses  injustice  in  this  shape,  to 
a  most  deplorable  extent.  But  of  this  kind  of 
imperfection  the  display  belongs,  not  to  the  pre* 
sent  subject,  but  to  that  of  Procedure*,  and  th* 
head  of  Forthcemingness. 
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the  transcript  be  declared  to  be  sufficiently 
ascertained. 

As  between  them  two,  jes.  supposing  the 
holder  of  the  transcript  satisfied  of  its  \enty 
_  satisfied,  consequently,  that  the  original 
itself,  if  pioduced,  would  not  he  mnie  favour- 
able to  hi&  cause       As  hot  ween  them  t\\o, 
yes.  but  not  as  between  other  poisons     It  it 
were  understood  that,  on  the  terms  ot  e*»ta- 
bhbhing  the  verity  <>t   an  alleged  traiisnipt, 
the  possess  of  the  alleged  original   had   it 
ab^olutelv  in  his  power  totpiotcrt  i^  fiom  the 
sciutmv  ot  the  judge,  and  to   make  the  al- 
leged transcript  vjood  evidence  against  otliei 
peis>ons,  in  the  same  onothei  Milts  —  the  elFert 
of  forgeiv  might  thu-  he  lendeied  attainable, 
without  anv  ot  the  iisks.     In  pur-uanre  of  a 
preconcerted  scheme  of  collusion,  in  an  action 
brought  on   purpose,  a  pietended  tiansciipt  i 
of  a  deed  ot  anv  description  and  t^>  anv  value  ! 
i*  pioteired  in  evidence  hv  the  plaintiff,  no-  j 
Vce  foi  the  production  ot  the  original  is  givi  n 
to  the  di'tfiidant  ,  the  defendant   tuihcais  to  , 
produce    it  ,   and  theieupon  the  character  of   i 
an  original  —  anoiiinnal  coniirmed  h\  judicial  i 
inqunv,is  Driven  to  the  tiaudulentlv  pietend- 
ed 


vj  4    Aiianijmwnt*  for  ^cnntuj  thr  futility 

nf  t/ini^t  ///>/s 

Rule  1.  Upon  evn\  tiaiiscript,  made  bv 
a  public  scnhe  in  the  course  ot  ollice,  let  a 
pledge  of  collectings  bt»  enteud  upon  the 
face  of  it,  a^  follow-*  — 

1.  The  name  ot  the  tians*  ftbor,  written  hv 
his>  own  hand 

2.  The  designation  of  the  actual  time  ot 
taking  the  tian^enpt,  cxpiessed  bv«the  dav, 
month,  and  vear 

3.  The  de-iirnation  of  the   place  at  which 
the  tianscnpt  \\as  taken 

Rule  2  It,  ot  the  same  tiaiiscnpt,  one  pait 
be  wilt  ten  b}  one  hand,  another  b\  anothei, 
:he  designation  should  he  lepeated  everv  time 
it  thus  change-*  haiuK  ,  but,  the  name  once 
given  at  length,  the  initials  will  attei  wards 
be  sufficient 

Rule  3.  This  obligation  ought  equallv  to 
be  extended  to  piote^siuiial  scribes,  for  ex- 
ample, to  notaries  convevanceis1,  attorney, 
and  their  cleiks. 

Rule  4.  Wheie,  either  at  the  time  ot  making 
the  tianscnpr,  or  afterward^,  it  come*  to  be 
examined  by  an\  person  other  than  the  tran- 
scriber, the  Jsame  pledge  ot  correctness  bhould 
be  given  by  such  examiner  hkewi&e. 

Rule  5.  And  this  whether,  on  the  parfc  of 
the  transcnher,  the  transciipt  hears  on  the 
face  of  it  any  such  pledge  of  correctness,  or 
not. 

Rule  6.  Of  every  such  official,  as  well  as 
of  every  such  professional  transcript,  as  well 
the  writer  as  the  examiner  should  at  all  time* 
be  subject  to  jy^cial  examination,  touching 


the  fidelity  of  the  transcript,  and  the  truth 
of  their  respective  marks  of  verification,  as 
above 

Rule  7.  If,  notwithstanding  all  such  ex- 
ternal evidence,  the  fidelity  of  the  tian&cript 
he  in  dispute,  and  the  original  be  still  forth- 
coming,—  the  examination  of  the  transcript 
bv  the  onginal,  as  touching  the  points  in  dis- 
pute, may  he  made  at  anv  time,  by  or  under 
the  eves  of  the  judge 

Taken  on  the  whole,  the  uses  of  these  en- 
tnes  aie  not  unohviou< 

1  To  aiford  a  sccuntv  against  incorrect- 
ness through  negligence     If  eiror  appears,  it 
appears  at  the  same  time  who  the  peison  is, 
to  whom  it  is  to  be  imputed 

2  To  ailoid  a  ^ecunty  against  fraud.    If 
ti and  have  an}  share  in  the  pioduction  of  the 
ni or,  —  being  the  woikof  design,  it  cannot 
but  l»e  a  material  one,  so  as  to  operate  to 
tin1  pie)udice  ot  some  right     But,  the  more 
matenal   it   is,   the  moie   strong]}  it  points 
the  eve  ot  suspicion  upon  the  person  of  the 
tiaiiscnhtT,  and  there  he  i^,   to  answer  for 
n      It   the  entiv    he  not  the  writing  of  the 
pci son  who^e  wilting  it  pm ports  to  he,  it  is 
then  a  toiirm     and,  in  this  case,  the  punish- 
ment  and  penl  ot   ioigerv  attach    upon   the 
tiaud 

:i  A  cullateial  and  infeiior  use,  jjMtthe  case 
ot  the  tian-cuhei,  is,  to  seive  as^m  index 
and  measme  ot  his  capacity  and  diligence,  by 
showing  the  quantit}  ot  business  dispatched 
hv  bun  in  each  triven  portion  of  time. 

The  u-c  ot  the  designation  of  the  time, 
coupled  with  that  ot  the  place,  is  to  throw 
difficulties  m  the  way  of  forger}.  The  for- 
geiv wiy  be  detected,  if  4  should  appear  that, 
on  the  day  in  question,  theie  was  no  such 
person  writing  in  that  office,  in  that  place. 
And,  as  to  the  clerk  himself  whose  hand  is 
thus  foiged,  it  will  be  easier  to  him  to  say 
with  assurance  that  he  wrote  no  such  paper 
on  this  or  that  particular  da},  than  that  he 
nevei  vviote  any  such  paper  in  the  whole 
couise  ot  his  lite.  At  the  particular  time  in 
question,  it  may  happen  to  him  to  recollect 
that  his  whole  time  was  occupied  about  other 
business 

In  the  case  of  the  examinei's  mark  of  at- 
testation, an  effectual  indication  ^of  forgery 
will  he  afforded,  should  it  ever  appear  that, 
before  the  time  therein  specified,  the  original 
had  perished. 

In  the  case  of  an  official  transcript,  the 
designation  of  the  place  may,  at  first  sight, 
appear  superfluous.  The  situation  of  the  offi- 
cial house  is  a  matter  of  universal  notoriety; 
and  the  official  books  and  documents  are 
kept  at  the  official  house.  But, 

1.  In  some  cases,  the  office  itself  is  funbu* 
latory ;  as  in  the  case  of  military  offices,  by 
sea  and  land. 

2.  The  transcript  may  be  of  the  nature  o£ 
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left  are  destined  to  be  sent  out  of  the 
att  circular  letters,  and  the  like 
document  in  question,  though  de- 
be  kept  in  the  office,  may,  on  some 
occasion,  be  sent  out  of  it,  01,  by 
titj  separated  from  it     The  designation 
place  will  in  this  case  serve  for  the 
ftffetit  of  it. 

The  designation  of  the  person  is  scaice- 
ly  Complete  without  the  designation  of  the 
*place.    Of  the  names  called  propei   names, 
there  are  few  but  what  are  in  fact  common 
to  many  persons. 

*  Of  the  above-proposed  airangements,  the 
description  is  simple,  the  efficiency  obvious, 
end  the  trouble  not  considerable  The  ap- 
plication of  them  may  at  least  be  considered 
as  forming  the  matter  of  a  general  rule  If, 
in  this  or  that  particular  instance,  the  labour 
should  appear  to  outweigh  the  utility,  —  in 
every  such  particular  instance  it  will  be  easy 
to  discard  them  by  a  special  rule  of  exception 
adapted  to  the  case 

In  the  case  of  an  official  transcript  (as 
above  )  a  transcript  having  for  its  wutei,  or 
examiner,  or  both,  a  public  functionary, — if 
the  above  arrangements  for  the  secuiity  of 
individual  responsibility  be  established,  the 
security  afforded  (as  above)  by  the  relative 
date  o£|Mte  judicial  deposition,  will  be  the 
less  mammal ;  inasmuch  as  the  certificate  or 
attestation  of  transcription  or  examination 
Will  never  have  been  attached  to  the  tran- 
scription, but  under  the  persuasion  of  eyen- 
tual  liability  to  judicial  scrutiny. 

On  that  supposition,  the  case  to  which  it 
Applies  with  pai  ticular  efficiency  is  that  whei  e 
the  examiner  has  not  been  any  sucji  public 
functionary,  but  some  unofficial  individual  — 
Such,  for  instance,  as  a  professional  agent  of 
this  or  that  one  of  the  parties  in  the  cause , 
Of|  in  case  of  an  instrument  of  conveyance, 
6r  other  contract,  the  man  of  law,  or  the 
clerk  of  the  man  of  law  (notary,  attorney, 
or  conveyancer,)  by  whom  the  original  was 
drawn,  or  who,  in  the  way  of  his  piofes- 
sional  functions,  had  had  occasion  to  adveit 
t^2  the  contents  of  the  original  for  any  other 
purpose. 

With  the  help  of  this  check,  so  strong  is 
tHe  collective  body  of  security  thus  affoid- 
$ti»  that  the  trustworthiness  of  an  examiner 
pf »the  least  trustworthy  description  may  be 
raised  by  it  to  a  level  superior  in  the  eye  of 
reason  to  a  person  of  the  most  trustworthy 
«U£*j*ftj^  to  Whom,  foi  want  of  the  requi- 
,  the  security  for  individual 
is  found  not  to  apply.  For  ex- 
jfcfttimony  of  the  party  by  whom, 
-—*]*  in  favour  of  whom,  the 
fpt  is  proffered  in  evidence, 
le  circumstances,  present  a 
Sftim  '-ftf  credence  than  can  be  pre- 
^'— *•--* *  official  transcript;  — 


nay,  even  by  any  transcript,  of  which,  though 
it  be  known  that  it  was  made  or  examine^ 
in  this  or  that  particular  office,  and  conse- 
quently by  one  or  other  of  the  clerks  that  at 
one  time  or  other  have  been  employed  in  that 
office,  it  is  not  known  by  what  one  in  parti- 
cular of  those  clerks  it  was  written  or  exa* 
mined 

§  5.  How  to  distinguish  between  original  and 
transcript 

In  the  case  of  preappomted  evidence,  all 
difficulty  from  this  source  is,  or  at  least  na- 
turally will  be,  endeavoured  to  be  provided 
against  and  prevented  » 

But,  in  the  case  of  casually-written  evi- 
dence, the  case  may  remain  exposed  to  every 
difficulty 

If  it  be  a  letter,  that  letter  will  naturally 
be  signed  Ijy  him  whose  discourse  it  is  But, 
among  persons  in  habits  of  intimacy  with  each 
other,  and  perfectly  acquainted  with  each 
other's  hands,  the  formality  will  often  have 
been  omitted 

But  a  script  appears  in  form  of  a  letter, 
and  that  letter  signed  by  a  name.  To  a  per- 
son sufficiently  acquainted  with  the  hand- 
writing, it  may  be  proportionally  clear  that 
it  is  the  handwriting  of  the  individual  whose 
name  it  bears  •  but,  to  the  persons  interested 
in  the  business,  that  person  and  his  hand- 
writing aie  (suppose)  alike  unknown.  In 
that  case,  fiaud  of  every  kind  apait,  it  can- 
not assuiedly'hc  known  to  a  certainty  whe- 
ther the  scupt  oe  an  original  or  a  copy  All 
that  can  be  said  is,  that  its  being  an  origi- 
nal is  the  more  frequent,  and  thence  in  each 
individual  case  (setting  aside  idiosyncratic 
indications)  the  xnoie  natural  and  probable, 
result  For, 

1  Considered  in  an  aggi  egatc  point  of  view, 
the  numbei  of  letteis  ot  which  110  transcripts 
aie  taken,  exceeds  (it  may  well  be  thought) 
in  a  prodigious  degree  the  number  of  those 
of  which  transcripts  aie  taken.  But  the 
strength  of  this  consideration  will  depend 
upon  a  variety  of  circumstances  — 1  Upon 
the  impoitance  of  the  subject  of  the  letter; 
commercial,  01  non-commercial  —  relative  to 
business  purely  private,  or  to  business  more 
or  less  public,  &c.  2  Upon  the  prevalence 
of  the  faculty  and  habit  of  taking  copies  of 
letters,  in  the  country  in  question,  at  the 
time  in  question 

2.  When  a  tianscnpt  of  a  letter  is  taken 
(fiaud  apart,)  it  is  common  and  natural  that 
upen  the  face  of  it  it  should  be  so  intituled; 
or,  at  any  rate,  that  in  some  way  or  other  an 
indication  should  be  given  of  its  not  being 
meant  for  anything  more.  On  the  other  hand, 
this  indication  is  a  circumstance  to  which  it 
may  easily  happen  to  be  omitted*  A  letter  lie* 
before  me :  I  take  a  copy  of  it  (no  matter 
for  what  purpose)  for  my  qjm  use:  I  know 
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it  to  be  but  a  copy:  what  need  have  I  to 
give  the  information  to  myself? 

Suppose  other  persons  are  meant  to  share 
with  me  in  this  use  —  ail  of  whom  are  ac- 
quainted either  with  me  or  with  the  \vuter 
of  the  original,  and  with  our  respective  hands 
Even  in  this  case,  the  indication  will  be  apt 
to  appear  alike  supeifluous,  and,  as  sucli,  to 
be  oinitti  d 

3.  If  the  ongiiwl  be  no  more  than  a  me- 
morandum, wntten  b)  the  writer  toi  his  own 
use,  and  not  addies-cd  tctamhodv^  or  meant  ' 
to  be   sent  to  anybody  ,  —  in  that  ca^e,   it  a  i 
transcript  be  takeirot  it  In  anothei  person, 
it   may  be  impossible   tor  an\    thud  person  I 
(otherwise  than  by  examination  ot  one  of  the  j 
persons  —  the  water  ot  the  uiigin.il,  or  the  ', 
transcribei )  togi\eso  much  as  airings  which 
was  the  original,  which  the  tiaiisciipt    Either,  ; 
presenting  itself  without  the   uthei,   would 
of  course  be  taken  tor  an  oiigmal      trom  the  I 
sight  ot  the  original  alone,  no  pcisnii  would 
be  led  to  conclude  that  anv  transcript  had  been 
made  ut  it,  from  the  siirhr  of  tin1  tianscupt 
alone,  TIO  per-on  \\ould  bo  led  to  conclude 
th$t  it  Wei*  not  an  oiitrmal,  but  a  tiaiisciipt 
Such  would  geneiall)  be  the  can1,  Mippo-mir 
both  of  them    eijuall}  flee    tmm    alteiations 
and  slips  of  the   pen.     On   the   othei  hand, 
where  alteiations   and  blemi^he^  aie\iMbl<, 
from  the  nature  ot  tliuse  blemishes  some  ^oit 
of  indication  01  giound  ot  conje<ituie  lespcct- 
ing  the  scnpt  in  question  taken  sinirl),  as  to 
the  question  whether  it  be  an  oammal  or  a 
copy,   ma\  evei)  now  and  fhen  be  discovei- 
able 

In  an  original,  \\hate\ci  altriatinii*  occui 
will  natuialh  ha\e  arisen  tiom  a§coire^pon- 
dent  chaime  in  the  thought  and  plan  ot  the 
discourse  It  one  woid  be  stmck  out,  and 
another  wntten  over  it,  the  woid  thus  sub- 
stituted \\ill  commonl}  ha\e  no  iCM»inhlan<  e 
in  physical  appearance  to  the  word  to  which 
it  is  substituted  e-pecially  it,  a  clause  com- 
posed ot  three  01  foui  wonK  in  connexion 
being  stiuck  thioutch,  anothei  clause,  em- 
biacingaUo  a  number  ot  words,  be  put  to 
serve  instead  ot  it.  • 

In  a  transcript,  whcie  any  <uioh  alteiations 
are  perceptible,  it  the  erroi  consisted  in  the 
omission  of  a  woid  or  series  of  woids,  the 
correction  will  consist  wi  tlie  insertion  of  such 
omitted  word  or  words  ;  which  intuition,  the 
error  not  having  been  discoveied  till  the  line 
is  finished,  will  commonl)  be  made  in  the  way 
of  interlineation.  If  the  error  consisted  in 
the  substitution  of  one  word  for  another,  the 
improper  word  will,  in  general,  be  a  word 
more  or  less  nearly  similar  in  phjsical  appear- 
ance to  the  proper  one. 

In  short, — in  an  original,  if  any  alterations 
are* perceptible,  they  will  be  su<A  as,  being 
the  result  of  a  change  of  thought,  will  be  in- 
•••»-••  in  a  transcript,  if 


any  alterations  are  perceptible,  they  will  not 
be  indicative  of  any  change  of  thought. 

On  the  occasion  of  these  and  all  other  such 
diagnostics,  a  c  nut  ion  as  useful  as  any  or  all 
of  them  put  together,  is,  not  to  place  too  im- 
plicit a  confidence  in  them  ;  and  tins  for  ^wo 
reasons  —  1 .  Because,  even  fraud  apart,  their 
ronrlu^iveiu^s  is  susceptible  of  an  infinity  of 
Delations  ,  2  Because,  if  any  one  s\ere  un- 
derstood to  he  conclusive,  fraud  would  natu- 
ralh  bend  its  endeavours  to  take  advantage 
ot  the  rule  — Example  In  the  natural  state 
ot  things,  hand  apait,  an  original  brouillon 
may  swarm  \\itb  substituting  and  inter- 
lineations, to  any  device  ot  complication  a 
transnipt  will  nut  natural!)  bemtected  in  any 
considerable  decree  \\ith  an\  such  blemishes. 
But,  it  this  \\ere  to  be  undei  stood  in  the 
rh.ii acttM  ot  a  peremptory  rule,  to  \vhich  the 
jiuiire  \\ere  ohhvred  to  contoim  — a  man  who, 
making  a  tran-ciipt,  \\ishe<l  for  an}  sinister 
puipnvf  to  make  it  piss  ioi  an  oii^mal,  would 
lill  it  \Mth  such  blemishes  on  purpose 

Ituk  AVheie,  u&  between  diveis  sciipts 
tMnanatin^  from  the  same  niurm.il  source,  a 
douht  aiises  \\lnch  is  to  be  cunsideied  as  the 
authentic  diau^ht,  as,  fin  instan<ie,  between 
t\\<»  such  M-iipt-,  \\hethertheliistbeaiough 
sketch  piepaiaturv  to  the  on^nial,  and  tbt 
^-eruiid  thi*  <nmin.il,  or  tlie  tirst  an  original, 
and  the  second  a  tianscript  (viz.  either  in 
tenor  or  in  *ub*iUnci* , )  —  let  not  the  claim  of 
an\  such  scnpt  to  be  consideied  as  the  more 
autheniic,  tu  let'auh  d  a*-  lixed  by  any  genet al 
nrte  applicable  to  all  sorts,  or  to  any  sorts, 
of  script^,  except  so  tai  as*,  in  the  instance  of 
tin-  01  that  paiticular  -pecies  of  bcript,  the 
distinction  ina\  h.ive  been  tixed  bv  an  appro- 
pnatc  V1oxlslon  °t  ^tatiite  la\v.  liut,  in  each 
instance,  U  t  .ill  such  ot  the  contending!:  scripts 
as  can  be  pioduced,  be  produced  according!)  ; 
and,  tunn  a  joint  companion  of  them  all,  let 
the  true  unpoit  ot  the  discourse  be  collected. 

Examples 

1  Shop-books.  Several  shop-books  kept 
b\  the  same  shopkecpei  In  some,  the  order 
ot  the  entries  \\ill  have  been  purely  chrono- 
logical in  the  \\aste-book  and  jouinal.  In 
other-*,  the  piiinai)  pnnciple  of  arrangement 
\\ill  be  logical ,  the  transactions  being  classed 
in  gioups  sometimes  according  to  the  per- 
sons, sometimes  accoiding  to  the  things,  to 
which  they  relate  .  the  chronological  prin- 
ciple of  arrangement  being  secondary  with 
relation  to  these  logical  ones. 

In  general,  an  entry  belonging  to  that  book 
in  which  the  transaction  is  entered  before  it 
is  enteied  in  any  other,  will  be  more  trust- 
worthy than  the  correspondent  entry  iri  any 
other  of  the  books :  because  the  former  one 
will  be  of  the  nature  of  an  original,  the  others 
no  more  than  transcripts,  entered  on  so  many 
different  principles  ot  airangement.  But  it 
may  happen  that  a  mistake  was  made  in  th* 
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prior  etrt  ry>  Mid  tint  it  received  correction  in 
a  p0*tfefl#r,one<    *' 

'  &  Official  books,  of  any  public  office     The 
domtfnenta  usually  entered  in  the  office  being 
JfcndWn,  —-the  document,  as  made  out  in  pio- 
ttetjfofm,  "will  naturally  have  been  preceded 
Hi  tnany  instances  by  a  short  mmute  or  memo 
rtmdum,  indicative  of  the  species  or  the  do 
cument  which  is  to  be  made  out,  and  so  ving 
f&r  instruction  to  the  clerk  by  whom  it  is>  to 
be  made  out. 

39*  The  documents  (if  more  than  one)  <*er-t 
viftgto  exhihk  a  man's  last  will  _  viz  if  no 
sufficient  carffrias  been  taken  by  the  legislator 
tp  stamp  the  character  of  anthenticily  upon 
a  document  of  a  particular  description,  to  the 
exclusion  of  all  others  that  are  liable  to  come 
into  competition  with  it-  or  if  a  document, 
tipon  the  face  of  it  authentic,  should  come  to 
be  impugned  on  the  ground  of  spunonsness, 
falsification,  or  unfairness  in  respect  of  the 
mode  of  bringing  it  into  existence 


CHAPTER  IX 

fr  REPORTED  REAL  EVIDENCE*  l  €  SUPPOSED 
HEAL  EVIDENCE,  TRANSMITTED  THROUGH 
OHAL  JUDICIAL  TES1IMONY,  OR  THROUGH 
CASUALLY-WRITTEN  EVIDENCE 


inferiority  of  transmitted  evidence,  as 
compared  with  immediate  evidence  trorn  the 
same  source,  is  as  manifest  m  the  instance  of 
tins,  as  of  any  other,  species  of  transmitted 
evidence.  This  species  of  evidence  cannot 
therefore  but  be  ranged  under  the  head  of 
makeshift  evidence.  At  the  same  time,  the 
cases  are  numerous,t  and  the  description  of 
the  «v  extensive,  in  which  the  conespondent 
immediate  evidence  is  not  to  be  had,  yet  in 
which  evidence  from  that  source  is  so  ma- 
terial, that,  in  a  geneial  view,  the  admissibi- 
lity  of  it,  even  in  the  secondary  and  repoited 
form,  is  altogether  out  of  dispute. 

Of  the  instructiveness  and  impoitance  of 
real  evidence,  a  general  vie\\  has  already  been 
given  under  the  head  cucum^tantial  evidence, 
of  which  it  constitutes  a  specie*  On  the 
present  occasion,  what  remains  to  be  brought 
to  view  is  the  specific  desciiption  of  the  cha- 
racteristic fraud,  and  the  modifications  which 
this  species  of  transmitted  evidence  is  suscep- 
tible of,  according  to  the  nature  and  trust- 
worthiness of  the  medium  through  which  it 
may  happen  to  be  transmitted  to  the  concep- 
tion of  the  judge 

Tfc$  species  of  fraud  to  which  this  species 
of  makeshift  evidence  stands  exposed,  may 
be  $Mfi  described  :  —  A  peison  (suppose  t^e 
defendant,  of  any  other  person  on  his  behalf, 
iij  «M»  fc?peets<J  criminal  cause)  —  applying 
himself  to  the  thing  which,  with  relation  to 
the  principal  fact  in  question,  is  already  be* 
come,  or  which  h6  nroooses  to  convert  into, 


a  source  of  real  evidence — either  obliterates 
or  alters  the  evidentiary  appearances  pre- 
sented by  it  in  the  state  in  which  he  found  it, 
or  superinduces  upon  it  fresh  appearances  of 
his  own  production,  such  as  appear  to  him  con- 
ducive to  his  purpose  (viz.  in  the  present  case, 
that  of  exculpating  him  from  the  charge,) 

This,  it  is  evident,  is  neither  more  nor  Jess 
than  the  sort  of  fraud  which  there  has  already 
been  occasion  to  bring  to  view  (to  wit,  in  the 
Book  on  Cucumstantial  Evidence,)  under  the 
denomination  of  forgery  of  real  evidence: 
alterative  or  fab  neat  we ,  as  the  case  may  be. 
One  circumstance  is  t*emarkablet  as  being 
peculiar  in  relation  to  this  modification  of 
transmitted  evidence  Exposed,  as  it  has  been 
seen  to  be,  to  a  chaiactenstic  fiaud,  it  is  so 
no  otherwise  than  as  the  corresponding  im- 
mediate evidence  is  the  real  evidence  af- 
forded by  tbe  same  physical  object,  —  issuing 
from  the  same  source 

The  cause  of  the  diffeierice  is,  that,  in  the 
case  of  the  other  modification  of  transmitted 
evidence,  there  aie  at  least  two  persons  con- 
corned,  or  supposed  to  be  concerned,  in  the 
character  of  witnesses  or  sources  of  evidence, 
two  pei sons,  the  one  of  which  (viz.  the  ex- 
1 1 ajudicial  witness)  may,  under  favour  of  his 
exemption  fiom  the  sanction  of  an  oath,  and 
fiom  ci  OSS-examination,  put  a  deceit  upon  the 
other  (viz  upon  the  intended  judicial  wit- 
ness,) such  a  deceit,  from  which  the  judge, 
aimed  as  he  is  with  those  instruments  for 
the  extraction  of truth,  is  proportionably  de- 
fended 

But,  to  the  fiaud  liable  to  be  practised 
upon,  or  in  i elation  to,  real  evidence,  the  si- 
tuation of  one  cause  stands  no  less  exposed 
than  that  of  another  —  that  of  the  judge,  no 
less  than  that  of  any  reporting  percipient  wit- 
ness, on  whose  report,  through  choice  Or  ne- 

cesbity,  he  rests  his  conception  of  the  fact, 

instead  of  the  testimony  of  his  own  senses, 
with  his  own  judgment  for  their  assistance. 

For  this  same  reason,  e vei  ythingthat  relates 
to  the  examinabihty  of  the  supposed  extraju- 
dicial  witness  has  no  place  here.  Heie  there 
is  no  extorajndicial  witness  in  the  case;  in  the 
room  of  the  interrogate  01  lawiterrogable 
person,  we  have  the  unmterrogdble  thtny. 

The  peisonal  evidence,  by  which  the  sup- 
posed real  evidence  in 'question  is  transmitted 
to  the  conception  of  the  judge,  may  wear  any 
of  the  forms  which  have  already  been  brought 
toview— 1  Oral  evidence,  judicial  testimony, 
delivered  01  extracted  in  the  judicial,  that  i$ 
(by  flie  supposition)  the  most  trustworthy* 
mode,  2.  Casually-  written  evidence;  minutes 
taken,  descriptive  of  the  appearances  exhi- 
bited by  the  thing — by  the  source  pf  the 
real  evidence:  ta^en  by  a  private  individual, 
in  the  situation  of  an  ex tr ajudicial,  and  npf 
an  official,  witness,  —  tafceu  consequently  at 
the  time  when  the  evidentiary  appearances 
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are  freshest  and  most  instructive,  or  at  any 
late  period  (if  any,)  when,  by  the  agency  of 
time,  they  have  been  rendeied  less  correctly 
instructive:  taken,  again,  either  at  the  very 
moment  ot  inspection,  or  at  anj  succeeding 
period,  and  at  the  end  ot  any  lonirer  interval 
of  time.  3.  Written  evidence  taken  bv  a  pre- 
appointed,  and,  quoad  hoc  at  least,  an  official, 
witness:  not  by  the  jud^e  himself,  but  by 
some  pei^on  of  chosen  trustworthiness,  ap- 
pointed for  the  pm  pose  eithi  r  b\  treniTal  and 
permanent  designation  of  the  law,  01  by  spe- 
cial appointment  from  the  jud^e  ^  Judicial 
testimony,  delivered  and  extracted  in  the 
judicial  mode,  but  grounded  and  supported 
by  written  minutes,  containing  the  result  of 
the  inspection  the  view  it*elt  taken,  and 
the  result  committed  to  writing,  at  a  period 
earlier  than  that  at  which  the  business  could 
have  been  performed  bv  a  judicial  pit  Denta- 
tion, or  examination  in  the  In -4 Instance 

Comparing  with  each  other  the  two  vpt»eies 
of  evidence,  the  original  cind  leported  i  hear- 
ing in  mind  the  seveial  causes  of  infer  lontv 
observable  in  make-In  tt  evidence,  with  i  ela- 
tion to  the  correspondent  ^pe<  n^  ot  regular 
evidence,)  we  shall  find  the  difference  much 
les^  in  this,  than  in  anv  other,  instance 

1.  The  person  bv  whom  the  reported  leal 
evidence  is  reported,  in  ty  alw.ivs  be  a  />//- 
appointed  witness — and  that  witne-s  pie.ip. 
pointed  even  bv  thejudge  Here  then  vanishes 
all  dangei  ot  fraud  Ot  a1!  the  ^-eveial -pecies 
ot  makeshift  evidence,  this  i- the  only  one 
which  is  not  exposed  to  an  f  vaiietv  ot  what 
we  have  called  the  <  Imnu  t<  n\tic  jniu*l 

2  The  person  appoint*  d  thu^  to  ctct  in  the 
chili  acter  ot  repoi  trntc  w  itne— ,  mav  be,  and 
natuiallv  will  be,  Ji  person  po*^e^'d  of  that 
appropriate  stock  ot  information,  which,  with 
relation  to  the  ^ubject-rnattei  of  the  depo- 
sition, will  place  him  in  the  pudicament  ot 
a  scientific  witness.  The  danger  ot  deception 
on  the  part  of  the  judt^e,  without  fraud  on 
the  part  of  the  dopo-ini;  witness  —  without 
an\  nunptom  of  weakness  in  his  rational  la- 
culties — without  anv  othei  than  Mich  of  which 
his  intellectual  faculties  mav  be  the  s.  at, — 
is  thus  reduced  to  Us  mimmum 

To  the  mo;  w/ trustworthiness  of  official  evi- 
dence (viz  of  indicial,  the  most  trustworthy 
species  of  official,  evidence*, ;  he  may,  and  isa- 
turallv  will,  add  the  intellectual  i\  ust  worthi- 
ness of  scientific  evidence.  If  no  appropriate 
modification  of  phvsicul  science  be  requisite, 
the  person  selected  toi  this  purpose  will  na- 
turall)  be  appointed  bv  thejudge;  a  person 
known  to  him  through  the  medium  of  official 
relation  and  intercourse .  in  the  opposite  ca^e, 
gome  person  recommended  bv  the  general  re- 
putation of  appropriate  science. 

It  follows,  then,  that  if,  between  the  im- 
mediate and  the  thus  reported  leal  evidence, 
there  be  in  anv  case  any  practically  material 


difference  in  point  of  trustworthiness,  it  can 
only  be  in  so  far  as  there  is  «omethmg In  the 
particular  nature  of  the  leal  evidence  in  ques- 
tion, that  disqualifies  it  fiom  being  trans- 
mitted with  aceuracj  through  the  medium  of 
personal  report  the  perceptions  which  it  af- 
fords to  a  percipient  witness  being  such  as 
cannot,  without  material  alteration,  be  trans- 
mitted through  the  medium  of  language. 

But,  even  in  this  case,  the  difference  in 
point  ot  trustworthiness  will  not  be  so  great, 
as,  upon  the  face  of  the  above  statement,  it 
•  imirfit  at  tirst  siirht  appear  to  be  The  judge 
—  the  official  permanent  judge  —  is  not,  upon 
the  footing  of  this  arrangement,  so  correctly 
and  full)  informed,  as  in  the  case  where  the 
mini  matinn  is  patented  to  him  in  the  shape  of 
immediate  real  evidence  Tiue  but  (^though 
hf  is  not)  his  nominee,  his  deputy,  —  the 
person  selected  bv  him  on  the  trround  of  his 
1  appropriate  trustworthiness,  as  qualified,  for 
the  purpose  in  question,  to  officiate  in  his 
place,  —  receives  and  contemplates  the  in- 
formation  in  its  character  ot  immediate  real 
evidence  The  decision  of  the  ca^e  does  not 
in  effect  lose  the  henclit  of  immediate  re»4 
evidence  the  result  of  the  arrangement  is  no 
rnnie  than  this,  vi/  that  the  decision  in  effect 
i^  1  Mil-ten  ed  from  the  judge  in  ordinary,  to 
another  judge,  who,  though  but  an  occasional 
one,  mav,  on  the  particular  occasion  in  ques- 
tion, tor  anv thm^  that  appear*,  be  regarded 
a^  t  qualK  tit  and  competent 

Upon  this  footing  stands  the  disadvantage 
\\Seli  reported  ie.il  evidence  lie*  under,  when 
compared  with  mum  diate  real  evidence.  Con- 
Mdered  in  another  point  of  view,  it  may  ^at 
lea-t  in  certain  circumstances)  appear  pos- 
se-seuaf  an  advantage  For  the  judicial  trust- 
woi  t  limes*  of  the  official  judge  —  tor  the  pro- 
bit  v,  attention,  and  intelligence,  brought  into 
action  bv  him  on  the  occasion,  —  the  public 
(  possesses  in  this  case  a  sort  of  ^ecunty,  which 
it  possesses  not  in  the  other  ^Suppose  in  the 
place  ot  the  judge  an  all-pertect  human  being, 
and  at  the  same  time,  on  the  part  ot  the  pro- 
pn^cd  occasional  judge-depute  <id  hoc,  a  cha- 
racter eoirsideiablv  interior  in  these  respects 
to  hi*,  principal ,  the  dilfereirce  and  the  disad- 
vantage on  the  side  ot  the  icpoited  real  evi- 
dence, iu  its  comparison  with  the  immediate, 
nrij  be  ver)  con^ideiable  On  the  other  hand, 
^uppose  any  consideiable  degree,  though  it 
be  no  more  than  the  ordinary  degree,  of  de- 
i  iiciency  in  point  of  trust  worthiness  on  the 
!  part  of  the  ordinary  judge;  or  (what  is  at 
I  once  an  equally  natural  and  less  invidious 
supposition )  suppose  but,  on  the  part  of  the 
public,  a  degree  ^though  it  be  no  more  than 
the  ordinary  degree)  of  suspicion  of  a  defi- 
ciency of  trustworthiness  in  any  of  these 
points  on  the  part  of  thejudge,  the  advan- 
tage capable  of  being  possessed  by  the  infor- 
mation when  in  the  shape  of  reported  evidence, 
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may  be  not  inconsiderable.  The  judge  (sup* 
jxmng  Mm  to  repair  to  the  spot  alone)  sees 
M  touch  of  the  tfridAnce  as  he  pleases,  and 
fid  tnore  than  he  pleases :  pays  What  atten- 
to it  he  pleases,  and  no  more  than  he 
contemplates  it,  if  he  pleases,  on 
side  only,  and  with  no  other  intention 
th&n  that  of  discovering  what  pietences  can 
thS  found,  what  excuses  can  be  made  to  the 
public  and  his  own  conscience,  foi  deducing 
froOR  it  inferences  favourable  to  that  side  of 
the  cause  which  his  affections  induce  him  to 
espouse.  With  these  eyes  it  is  that  he  viewS 
tts  and  it  is  after  thus  viewing  it,  in  his  cha- 
racter of  a  witness9  that  he  reports  it  —  to 
whom  ?  To  himself,  in  the  character  of  a 
judge*  It  is  the  judge  himself  who  is  the  wit- 
ness; and  that  witness  examined  insecieto 
jndicis,  in  the  recesses  of  the  judge's  own 
conscience :  examined,  and  without  cross- 
examination,  by  the  judge. 

Turn  now  to  the  opposite  case,  and  see 
upon  what  footing  stands  the  case  of  infor- 
mation from  the  same  source,  when  reported 
to  the  judge  through  the  medium  of  some 
Other  official  (or  at  any  rate  a  preapjwmted) 
Witness.  His  report  is  delivered, — it  may  at 
least  be,  and  therefore  (at  the  instance  of 
either  party)  ought  to  be,  delivered,  —  upon 
the  same  footing,  in  every  respect,  as  that  of 
any  ordinary  witness  —  in  public,  and  subject 
to  cross-examination,  with  the  several  atten- 
dant securities.  It  is  fiom  this  completely 
scrutinized  evidence,  delivered  under  the  eye 
of  the  public,  that  the  judge,  himself  speal'mg 
and  acting  under  the  eye  of  the  public,  draws 
his  inferences. 

In  the  one  case,  the  judge  decides  upon 
data  not  before  thecpubhc,  and  the  public  in 
consequence  has  no  coritroul  over  him  in  the 
Other  case,  the  judge  decides,  as  in  ordinary 
cases,  from  data  which  are  as  completely  be- 
fore the  public  as  before  himself. 

With  respeot  to  the  option,  the  question 
therefore  seems  to  be  brought  to  this  point 
—  In  the  case  where  the  information  presents 
itself  to  the  judge  in  the  shape  of  immediate 
real  evidence  (the  judge  conveying  himself 
to  the  spot  for  the  purpose  of  contemplating 
it  in  that  shape,)  can  he,  or  cau  he  not,  take 
the  public,  a  sufficient  portion  of  the  public, 
with  him  ?  If  he  can,  and  does, — in  such  case 
the  immediate  evidence  preserves  its  supe- 
riority over  transmitted  evidence .  if  he  does 
not,— in  that  case,  the  transmitted  evidence, 
instead  of  being  inferior,  is  in  fact,  in  a  prac- 
view,  superior,  to  the  immediate  evi- 
the  transmitted  evidence  (though  in 
possesses  the  characteristic  property 
and  irregular  evidence)  to  the 
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*  The  justice,  tnat  is,  of  immediate  and  intrin- 
glcimportance— the  justice  upon  which  the  sense 
Of  security  on  the  part  of  the  public  depends,  i& 


CHAPTER  X. 

OF  EVIDENCE  TRANSMITTED  THROUGH  AH 
INDEFINITE  NUMBER  OF  MEDIA* 

WE  come  now  to  the  case  where  the  infor- 
mation in  question  presents  itself  as  if  trans* 
mitted  through  media,  simple  or  complex,  as 
above  described,  and  in  each  case  with  re* 
petitions,  in  any  number,  of  any  one  or  more 
of  the  elements 

The  modifications  of  which  this  case  is  sus- 
ceptible, are  evidently  infinite.  Happily,  the 
conduct  that  seems  proper  to  be  observed  in 
relation  to  them  will  be  found  capable  of  being 
determined  by  a  few  simple  principles. 

The  first  point  to  be  ascei  tamed  under  this 
head,  is  the  influence  exercised  by  the  num- 
ber of  the  media  upon  the  probative  foice  of 
the  information  thus  conveyed 

For  this  purpose,  instead  of  the  word  me- 
dium,  there  may  on  some  occasions  be  a  con- 
venience in  employing  the  word  degree. 

The  mode  in  which  this  is  to  be  done,  is  by 
reckoning,  for  every  medium  through  which 
the  evidence  passes,  a  degree.  Thus,  hearsay 
evidence  through  one  medium  is  of  the  first 
degree,  through  two  media  of  the  second  de- 
gree, and  so  on. 

1    In  every  succession  from  one  medium 


not  abstract  real  justice,  but  apparent  justice. 
Real  justice  is  no  otherwise  of  importance,  than 
in  as  tar  as  apparent  justice  (as  is  the  case  in  the 
ordinary  state  of  things)  depends  upon  it  The 
supposition  is  a  strained  and  odious  one;  nor  is 
it  without  great  exertion  and  reluctance,  that  the 
mind  of  man,  especially  the  mind  of  an  ardent 
lover  of  justice,  can  bring  itself  to  frame  it:  but, 
for  the  moment,  and  in  the  character  of  a  sup- 
position, it  may  be  an  instructive  one.  Better 
by  far  that  injustice  should  be  really  done  in  all 
cases,  so  justice  be  universally  thought  to  be 
done  in  the  same  cases,  than  that  justice  should 
be  done  in  all  cases,  at  the  same  time  that  m 
half,  or  though  it  were  but  a  quarter,  or  say  a 
tenth,  or  even  a  twentieth  part  of  those  cases 
(we  know  not  where  to  draw  the  line,)  injustice, 
and  not  justice,  were  with  equal  universality 
thought  to  be  done*  In  the  former  case,  in  re. 
spect  of  the  mischief  of  the  second  order  (see 
JDumont,  and  Introduction^]  no  alarm,  no  sense 
of  insecurity,  by  the  supposition:  in  the  other 
case,  a  violent  alarm  —  a  strong  sense  of  insecu- 
rity, and  that  a  universal  one. 

but,  in  the  case  where  the  information  is  pre* 
sented  to  the  judge  in  the  shape  of  immediate 
real  evidence,  the  public  not  present, —  the  sort 
of  justice  in  favour  of  which  the  chance  w  aug- 
mented, is  no  more  than  real  abstract  justice,  as 
above  described :  the  justice  in  favour  of  which 
thethance  is  lessened,  is  apparent  justice.  In 
the  case  where  the  public  is  present — whether 
it  be  in  the  shape  of  immediate  real  evidence,  or 
reported  real  evidence,  that  the  information  is 
presented — the  probability  in  favour  of  apparent 
justice  is  at  any  rate  preserved  undimimahed, 
howsoever,  in  the  case  of  reported  evidence, 
the  matter  may  stand  in  respect  of  real  abstract 
justice* 
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to  another,  by  which  a  supposed  extrajudicial 
statement  passes,  in  its  wav  from  the  sup- 
posed percipient  or  other  primary  extrajudi- 
cial narrator,  to  the  ear  or  e\e  ot  the  judge, 
. —  it  loses*  a  poition  of  its  piobutive  toire. 

2  This  it  does  of  roue*?  fiom  the  mere 
consideiation  of  the  general  chance  of  inroi- 
rectiicbS,  and  \\ithout  taking  into  the  account 
any  poculi.u  chance  of  inconrrtne^  cMpahli' 
of  being  produced  by  the  idio^xncidtic  cha- 
racter ot  an}  of  the  supposed  intui  vcninir  le- 


The  circumstance  of  memlat'itv  or  bia^ 
affoids  hkeuise  at.  even  ^tcp  an  additional 
chance  01  piob.ibilit}  ot  inemieetness,  as  \\ell 
as  ot  talsehood  in  into  but  this  chance,  de- 
pending upon  i<ho^\neiatic  chaiacter  and  cn- 
cumstances,  is  ineapahh1  ot  briny  estimated, 
unv  tinthcr  than  us  the  situation  and  chaiac- 
ter  ot  individual*  is  taken  into  the  account, 
and  made  the  nibject  ot  -pi  rial  rtive^ti^ation 

4  Coneeive  diver&  supposed  extiajudicial 
\\itnessesot  the  same  iemo\e  01  degree,  each 
repiesented  as  cnniinnin^r,  in  tenor  or  in  pm- 
poi  t,  the  MippoM'd  statement  supposed  to  have 
been  uiven  by  the  n  st    — toi  earh  MH  h  v\if- 
ness  (credit  given  to  the  tact  ot  then  having 
existed  in   that   rh.iiaclei,  j  tin1  evidence  ac- 
quires a  portion  ot  probative  toicc 

5  J?ut  the  nieati^t   additional  poition  ot 
probative  toice  capable  ot  beinuthusacijuned, 
can  never  be  tfi eat  enonirh  to  Mi-e  the  piob.i- 
tive  toree  ot  a  lot  ot  hrai^av  evidenre  Mandmir 
at  that  device,  to  a  level  \vith  one  standing  at 
a  highei  deiriee,  i   /.in  vvltch  the  numbci  nt 
media  it  i-  ^uppnsed  to  have  passed  thiouuh 
is  less 

f>  l)eponen<=  (  tor  example^  state-,  that,  on 
a  ceitain  OCC.MOII,  a  immhci  ot  pei^nn*,  vv  horn 
he  n«unt"»  i  John  Middleman,  'I  homa-  Middle- 
man, and  otheis,  j  cnncuin-d  in  a— min^  him 
thcit  the}  vviMi1  pie-ent  when  PeieipH'ii^  vva^ 
giving  an  account  ot  a  duel  iought  in  hi**  pie- 
sence  between  the  defendant  and  OCCIMIS,  in 
the  coui-e  ot  which  ()C<MSUS  leceived  his 
death  wound  It  i^  evident  that,  MI  tar  a^ 
Deponens  H  believed,  the  tact  ot  defendant'** 
having  been  the  cau-e  ot  the  death  ot  Occi-us 
will  acquire  an  additional,  and  ^ettin^r  a-ide 
idios\ncra^\  )  a  detei  inmate,  poition  ot  pio- 
babibty,  foreveiv  udditionnl  person  of  which 
this  number  is  stated  as  con-istmur.  Hut,  if 
there  vveie  a  thousand  such  suppo-ed  inter- 
mediate and  inntuall}  conlnmative  e\tiaju- 
dicial  relates,  this  could  nevti  impart  to  the 
hearsay  evidence  ot  Deponens  any  such  dejri  ee 
of  probative  torce,  us  it  Deponens,  instead  of 
representing  him-elt  a^  having  taken  hi>  in- 
foimation  thiough  the^e  thousand  media  all 
at  the  same  decree,  were  to  represent  himself 
as  having  hiirfself  taken  it  immediately  from 
the  lips  of  Peicipiens 

Recapitulation-  — 1.  In  the  case  of  trans- 
mitted evidence,  the  probative  force  of  the  in- 


formation presented  immediately  to  the  judge, 
is  inverse!}  as  the  number  ot  decrees.  2.  Sup- 
pOMng,  at  each  degree,  one  \\itness,  and  no 
moie  ;  at  each  degree,  it  is  therefore  inversely 
a*,  the  number  of  media  or  witnesses.  3  But, 
at  mi}  given  degree,  it  is  directly  as  the  num- 
ber ot  vvjtnessesstitndingat  that  same  degree, 
and  supposed  to  have  agreed  with  one  another 
in  then  respective  extrajudinal  statements 
in  i  elation  to  the  sauie  tact  * 

Hem  e  it  appear^  how  inconsiderate  and 
inadequate  the  provision  is,  ot  tho&e  laws, 
which,  \\ithout  entemitf  into  any  such  ex- 
planations as  above,  take  upon  them  to  ob- 
viate nn^deciMon,  bv  requiring,  as  a  nece^ary 
vriound  to  the  vahditv  ot  the  decision,  a  spe- 
cified number  ot  uitnefeses  The  number  may 
he  completed,  and  the  piobutive  force  of  the 
evidence  m.iv  in  tact,  instead  ot  ^leater,  oe 
but  -o  much  le--,  than  if  theie  vveie  but  one. 

On  the  pait  ot  the  judge,  common  honesty, 
enlightened  bv  common  -ense,  would  (it  may 
be  thought )  he  suflicient  to  supply  any  such 
dclicirncies  <»n  the  part  ot  the  legislator,  and 
1  hence  to  pi  event  mi-decision  on  this  ground. 
Hut  the  iiistaricrs  jn  which  the  light  of  com- 
mon siMi^e  IMS  been  extinguished  by  the  va- 
pouisot  jmispiudcntial  science,  are, as  it  will 
\n*  s^een  throui-'hout,  but  too  abundant  •  and 
to  ol)\i,ite  in  tluit  (juailer  some  apprehended 
deth  u  in  v  in  the  aiticlu  ot  <  oniinon  honesty, 
i-s  the  uiidi--rm-ed  ob]ei  t  of  the  legislator  in 
the  ti.imiiu  of  sm  h  ic-tuctive  and  exclusive 


*  Tin  ahuvc  n  marks  «j»plv  not  only  to  the  case 
of  hcar^av  evidence  through  many  "media,  but 
also  to  that  ot  tranvcnptnious  evidence  through 
man}  media,  or  transcripts  of  transcripts.  One 
rein  irlz  still  remains,  vvhu*h  is  peculiar  to  the  lat- 
tei  s]>i  i  us. 

l»v  confrontation  with,  and  examination  by,  a 
transcript  ot  any  supi  nor  decree,  a  transcript  of 
any  inknor  dc^ue  may  be  raised  in  the  scale  of 
trustworthiness  to  a  de^ice^next  below  that  with 
vvliuh  it  is  so  compaieu. 

Thus,  suppose  a  transcript  ot  the  tenth  de- 
gree. ]>y  e\,imination  with  the  original,  it  may 
be  endowed  with  even  security  for  trustworthi- 
ness that  i  in  he  xiven  to  a  transcript  of  the  first 
decree,  and  is  thi  reby  raised  altogether  upon  a 
level  with  a  transcript  of  that  first  degree:  by 
confrontation  with  a  transcript  of  the  first  degree, 
it  ma\  in  the.  same  way  be  endowed  with  every 
secuntv  tor  trustworthiness  that  can  be  given  to 
a  transcript  of  the  second  degree. 

-f-  Will  it  be  said,  that,  when  two  witnesses 
arc  thus  made  necessary,  they  must  both  of  them, 
of  course,  be  deposing  witnesses?  If  any  such 
position  were  advanced,  it  would  be  rejected  at 
any  rate  by  English  law.  In  the  case  of  treason, 
to  ground  conviction,  there  mi^t,  indeed,  by 
statute,  I  e  two  witnesses;  but,  by  jurisprudence, 
one  at  least  of  these  two  witnesses  may  DC  a  piece 
of  paper.  [The  statutes  1  Ed.  VI.  c.  12,  and 
5  Ac  6  Ed.  VI.  c.  11,  render  two  witnesses  neces- 
sary in  a  charge  of  treason.  The  7  &»8  Wil.  II L 
c.  3,  requires  two  witnesses  to  prove  the  overt 
act  or  acts;  either  both  deponing  to  the  same 
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iUted  Evidence  purporting  to  have 

passed  through  more  media  than  one,  may 
itill  fce  teceived,  whatsoever  be  the  number 
of  ilich  media:  to  wit,  in  every  case  in  which 
BHlkeshift  evidence  transmitted  through  no 
more  than  one  medium  would  be  received  — 
always  under  the  same  conditions  and  restric- 
tions* So  likewise  in  the  case  where  the  m- 
difidiial  description,  or  even  the  number  of 
tile  media,  cannot  be  ascertained 
*  To  a  mind  impiegnated  with  the  principle 
of  the  excluding  system,  a  proposition  to  this 
effect  cannot  but  appear  in  the  highest  degree 
alarming.  What?  let  in  upon  the  mind  of  the 
judge  a  deluge  of  evidence,  to  the  uritrust- 
worthiness  of  which  there  is  no  bounds9 

Reasons  in  support  of  the  rule  —  arguments 
4  priori,  supported  and  well  supported,  by 
arguments  A  posteriori — are,  however,  by 
no  means  wanting*  reasons,  and  biich  (it  is 
believed)  as  will  be  found  satisfactory  upon 
the  whole. 

I.  The  main  and  most  sti  iking  reason  is, 
that,  by  the  alleged  increase  in  the  number 
of  the  media,  no  new  facility  is  given  to 
fraud.  On  the  contrary,  it  can  never  answer 
the  purposes  of  fraud  —  it  would  be  unfa- 
vourable to  the  purposes  of  fraud,  falsely, 
or  even  truly,  to  represent  any  such  increase. 
That  assurance  of  correctness  cannot  but  be 
diminished  in  propoition  to  the  number  of 
media  the  evidence  has  passed  through,  is  a 
truth,  the  force  of  which  cannot  but  be  felt 
by  every  mind  to  which  it  is  piesented.  But 
a  man  actuated  by  fraud,  intending  dec£p« 
tion,  to  be  brought  about  by  mendacity,  will 
of  course  give  to  the  information  the  most 

overt  act,  or  one  of  tbjm  to  one,  and  the  other 
to  another  overt  act  of  the  same  treason.  The 
prisoner's  confession  may  be  proved  by  a  single 
witness,  when  offered  in  confirmation  of  the  tes- 
timony of  the  witnesses,  or  any  other  collateral 
matter*  Willy's  ca«*.  8  Hargrave's  St  Tr.  264; 
Crossfleld's  case,  26  Howell's  St  Tr.  56,  57.  If 
the  overt  act  is  the  assassination  of  the  King,  or 
any  attempt  against  his  life,  or  his  person,  it  may 
be  proved  under  the  39  &  40  Geo.  III.  c  93,  by  a 
single  witness.  A  confession  of  the  prisoner  may 
also  be  proved  by  a  single  witness.  In  the  case 
of  perjury,  two  witnesses  are  necessary  to  con- 
traxiict  the  alleged  false  statement  of  the  defen- 
dant. Q.  v.  Mascot,  10  Mod.  193  The  English 
law  of  treason  having  been,  by  statute,  made  part 
of  the  law  of  Scotland,  the  rules  above  stated 
apply  to  that  part  of  the  country.  It  is  worthy 
or  observation,  however,  that  by  the  principles 
of  the  criminal  law  of  Scotland,  no  man  can  be 
convicted  of  any  offence  on  the  testimony  of  a 
Dingle  witness.  The  rule  has  very  little  effect  in 
practice,  as  a  case  scarcely  ever  occurs  in  which 
lOOro'than  one  Individual  is  not  cognizant  of  some 
-—*--  Of  the  re*  geatat  and  it  is  a  sufficient 


Aqse  with  the  principle,  that  the  narrative 
*-*-  t  witness  is  confirmed  by  another, 


t^pient  may  have  the  slightest  possible 
connexion  with  the  criminative  circumstances,— 


plausible,  the  most  trustworthy,  form,  of 
which  it  is  susceptible :  he  will  never  spon- 
taneously and  unnecessarily  multiply  causes 
of  untrustworthiness  and  distrust  in  regard 
to  it 

A  man  says  what  is  not  only  sooner  said, 
but  more  likely  to  be  believed,  and  yet  not 
more  likely  to  be  detected  if  false,  if  he  sajs, 
1  had  the  fact  fiom  Titius,  who  said  he  saw 
it,  but  is  now  dead,  —  than  if  he  says,  I  had 
the  fact  from  Titius,  who  is  dead,  and  who 
says  he  had  it  from  Sempromus,  who,  if 
Titius  is  Co  be  believed,  gave  Titius  to  un- 
derstand that  he  saw  it,  Jbut  being  dead  also, 
rannot  be  called  upon  for  his  testiinoii}. 

Take,  for  example,  a  case  from  English 
jurisprudence  *  The  validity  of  a  will  being 
in  question  —  a  will  purporting  to  have  been 
executed  in  the  presence  of  three  witnesses, 
whose  names  were  entered  upon  the  face  of 
it  in  the  character  of  attesting  witnesses  — 
two  of  these  supposed  witnesses  were  proved 
to  be  dead  ,  the  third,  on  her  cross-examina- 
tion, deposed,  that,  on  her  attending  one  of 
the  other  two  in  his  last  illness,  about  three 
weeks  before  his  death,  he  pulled  the  will 
fi  oni  his  bosom,  and  acknowledged  to  her  that 
it  was  forged  by  himself,  f  This  evidence  (it 
appears)  was  received,  was  credited,  and  the 
decision  —  a  decision  pronouncing  the  will  a 
spurious  one  —  grounded  upon  it  This  sup- 
posed oral  evidence  transmitted  through  oral 
—  this  evidence,  hearsay  evidence  as  it  was, 
was  received  and  credited.  It  was  legarded 
as  not  only  veracious,  but  true,  by  the  proper 
judges,  judging  from  the  whole  complexion 
of  the  evidence  on  both  sides 

Now  to  the  point  in  question  Suppose 
that,  instead  of  being  deemed  true,  it  had 
been  deemed  false  and  mendacious,  and  had 
been  so  accordingly  The  will  was,  on  this 
supposition,  a  genuine  one  the  story  of  its 
having  been  declared  by  one  of  the  attesting 
witnesses  to  be  spunous  (spurious  as  having 
been  foiged  by  himself,)  was  a  mendacious 
story  trumped  up  by  this  witness,  who,  it  be- 
ing false,  could  not  but  have  been  conscious 
of  its  being  so  Now  then,  suppose  that,  in- 
stead of  saying  that  what  she  heard  as  above, 


*  Clymer  v.  Kettler,  Hawk.  iv.  428,  from  3 
Burrows,  1245. 

•f  This  is  not  correctly  reported  by  Hawkins, 
who  has  been  followed  in  the  text  by  the  Author. 
In  referring  to  Burrow's  Reports^  it  appears  that 
it  was  an  action  of  ejectment,  in  the  course  of 
which,  the  validity  of  two  wills  was  called  in 
question,  dated  respectively  1743  and  1745.  — 
Marf  Victor  deposed,  that  William  Medhcott 
pulled  out  of  his  bosom  the  will  of  1743,  and 
said  it  was  the  true  will  of  John  Clymer.  This 
was  in  her  examination  in  chief:  in  her  cross-- 
examination she  added,  that  Medlicolt  at  the 
same  time  acknowledged  and  declared  to  her, 
that  the  will  of  1745  was  forged  by  himself.— 
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she  heard  from  the  supposed  forger  himself, 
she  had  spoken  of  it  as  having  been  heaid 
from  John  Middleman,  now  also  dead,  who 
said  he  heard  it  from  the  supposed  torger,  un- 
der the  same  circumstances  as  above  \\ould 
the  fraud  in  this  shape  have  presented  an\ 
more  plausible  title  to  credence  than  in  the 
other  *  The  answer,  it  should  seem,  \\ill 
hardly  be  in  the  affirmative 

2.  The  danger  of  fiaud  1 1  e  ot  deception 
by  fraud)  not  being  increased  by  the  numbei 
of  supposed  media,  — there  lemanis  the  dan- 
ger of  incorrectness,  i  t  \>f  decejtion  bv  in- 
correctness Hut  in  this  ca^e,  in  whatsoever 
proportion  the  danlrei  of  incoiiectnrs^  mav 
be  thus  mcirased,  the  dangci  of  deception 
does  not  inciease  with  it  foi,  whatsoever  be 
the  danger  of  incom-ctnes^  it  is  appaient 
To  eveiv  eve,  upon  the  vciv  ta<v  ot  ihc  evi- 
dence  —  uppaicnt  to  all  eve*.  alike1,  and  in  no 
danger  at  all  ot  being  set  dovvn»it  anv  value 
below  its  it?al  value 

In  regaid  t<>  tiaud,  A  pi^Mhlc  ob^ci  vation 
on  the  other  side  is  tin-  —  Intoimation  l»c- 
ing,  according  to  von  i  ob^ci  v 'it  ion,  moie  hkelv 
to  be  incoiiect  \\hcn  tiaiiMiuttcd  through  se- 
veral media,  than  it  tiaiiMnittcd  through  no 
more  than  one,  and  M>  in  that  lit,rht  likely  to 
appear  to  evervbodv, —  a  IIMII  who,  meamJii: 
fiaud,  were  to  iepic-nit  tlie  infoimation  us 
having  passed  thmuirh  mon*  nicdi  i  than  01  e, 
might  bv  that  device  exempt  hi^  tc^tiiimnv 
from  the  imputation  ot  liaud,  and  bv  that 
means  gain  tor  his  tuNe  tcstinmnj,  in  this 
complex  shape,  a  dcgiei1  o^nedcncv  hrvond 
what  could  bt1  named  toi  it  bv  its  bcinir  pie- 
sented  in  the  moie  simple  shape  'Ihc  pio- 
pnetv  of  this  ob-»ei  vation  miirht  perhaps  be 
admitted  but  at  anv  rate  it  doe  *  not  '•erni 
woith  contiovei  tinic  on  one  side,  01  woith 
reiving  upon  on  the  othei  Mdc  Foi  «i  lot  of 
evidence  to  gain  cicdence,  it  is  not  sufluient 
that  it  appeal  rvmpt  liom  tiaud  y  it  must 
appear  coi net  and  title  it  is  not  Millicunt 
that  it  be  regarded  as  \n  mg  puie  tiom  mate- 
rial enoi  fiom  this  01  that /><////' ///<//  MMIIC«», 
it  must  be  reirauled  a-  puie  tiom  matuial 
error  from  ichutt  r* r  soiiicc  Hut  the  fiesh 
degree  of  untiiistwotthinc-s  it  is  nece^aulv 
tinged  with  bv  eveiv  incdiiun  thtou^h  which 
it  passes,  is  essential  to  its  veiv  iiatmc.  and 
it  is  onlv  in  pair,  and  not  in  the  whole,  that 
it  can  be  done  awav  bj  anv  maiksof  com- 
parative puritv  in  no  more  than  one  out  of 
whatever  may  be  the  numbei  of  the  media 
through  which  it  is  supposst-d  to  flow 

Add  to  which  i  if  it  be  woith  adding,)  that 
this  supposed  receipt  for  putting  a  vanFUh  of 
veracity  upon  mendacious  evidence,  is  on  no 
other  supposition  a  promising  one,  than  that 
rf  its  remaining  a  secret  —  a  secret  in  men- 
dacious hands.  But,  the  secret  being  now- 
published  (not  to  say  that  it  is  of  itself  suf- 
ficiently obvious,)  the  virtue  of  it,  if  it  ever 


possessed  any,  or  would  have  been  capable 
of  possessing  any,  is  already  at  an  end .  the 
eventual  offspiing  of  fraud  has  been  torn  from 
her  womb  and  been  rendered  abortive.  ^ 

The  truth  of  the  above  conclusions*  will  be 
found  to  receive  ample  confirmation  from  ge- 
neral, and  (\t  mav  be  added;  even  necessary B 
piactice 

Turti  to  anv  established  Astern  of  judi- 
catuie,  an  extensive  rlasi  ot  cases  may  be 
found  i  and  that  the  tame,  or  neatly  the  same, 
in  all, )  in  which  transmitted  evidence  is  re- 
ceived without  snuplc  whatsoever  may  be 
the  number  of  media  through  which  it  pur- 
poit-»  to  have  been  tiansmitted  ,  or  even  al- 
though the  vcrv  numbei,  as  well  as  the  indi- 
vidualitv,  of  Mich  media  be  undiscoventble.  — 
The  clas>  of  cases  in  question  is  that  in  which 
tlu»  principal  fait  in  question,  the  principal 
fact  to  be  piovcd  01  disproved,  belongs  to 
the  clav*  ot  what  mav  be  called  aniicntfacth: 
a  tact  which,  supposing  it  to  have  happened, 
happened  s<>  lung  ago,  that  it  would  be  in 
vain  to  look  to  anv  witnesses,  forthcoming, 
and  consequently  still  living,  from  whose  ex- 
amination it  mi^lit  be  proved  in  the  regular 
and  most  tiu*»t woith}  mode  But  there  is 
nothing  in  the  mcic  date  ot  a  fact,  and  that 
/</'////<,  meaMiicd  horn  a  particular  point 
ot  time  i  the  time  in  whnh  the  proof  of  it 
coiner  to  be  calkd  toi  »  that  is  capable  of 
iciidciing  it  CM  dibit*  upon  weakei  evidence 
than  would  be  requisite  to  gain  equal  credence 
tni  it  at  anothci  time  Thut  a  man  of  such 
ouMich  a  name,  living  at  such  a  place,  should 
at  that  place  have  been  man  led  to  a  woman 
ot  suih  a  name,  and  had  b}  her  children  of 
such  and  Mich  names,  IN  not  a  whit  more  cre- 
dible ijt  placed  at  the  evdof  the  seventeenth 
ccntuiv,  than  it  placed  at  the  end  ot  the  eigh- 
teenth 

Hut  i  except  in  s<>  fai  as  the  application  of 
pieappointrd  evidence  mav  have  happened  to 
extend  it-elf  to  tin  in-tancc^  in  question,)  in 
ioimci  .itrcs  thcic  ,irc  no  snit  of  facts  that 
arc  capable  ot  being  e-tahli^hed  bv  any  other 
than  thi^  we  ik  and  long-spun  M.it  of  evidence: 
and  vet,  for  the  pin  poses  of  legal  decision, 
facts  ot  vanoiis.  dctcnptions  —  tacts,  though 
placed  at  evei  such  remote  periods,  are,  un- 
del  eveiv  \vstem  of  established  law,  conti- 
nuallv  adduced  and  ci edited. 

Nor  can  it  be  s-aul  that,  if  such  evidence 
be  at  all  admissible,  no  causes  except  wfhat 
are  of  light  moment  can  with  propriety  be 
letted  upon  such  slight  evidence.  In  the  case 
where  the  fact  in  question  belongs  to  the 
class  ot  ancient  tacts,  none  of  those  questions 
of  which  the  great  mass  ot  questions  of  light 
moment  is  composed  —  small  debts,  slight 
assaults,  and  verbal  injuries  —  can  ever  come 
upon  the  carpet.  Questions  of  the  greatest 
moment — questions  relative  to  the  title  to 
estates,  to  immov  cables  to  an)  amount,  to 
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hereditary  powers  and  honour*, -.of  this  sort 
are  the  questions  that  come  to  be  tried  upon 
the  ground  of  this  slight  evidence.* 

^The  application  of  evidence  to  fects  of  the 
religious  class  not  coming  within  the  design  of 
the  present  work,  what  follows  in  this  note  is 
mentioned  in  no  other  character  than  that  of  an 
€&#wnentum  ad  homtnem:  but,  in  that  charac- 
ter^ applied  to  all  Christian  (not  to  speak  of  Ma- 
ftetan  and  Hindoo)  judges,  and  in  particular 
to  English  ones,  the  weight  with  which  it  presses 
ftetois  to  be  irresistible.  Disbelieve  transmuted 
evidence,  on  the  ground  of  the  multitude  or  the 
uncertainty  of  the  number  of  the  media  through 
which  it  purports  to  have  passed,  you  reject  his- 
tory  in  general,  and  all  ecclesiastical  history  in 
particular.  If  the  facts  in  support  of  which  evi- 
dence of  this  complexion  will  naturally  be  ad- 
duced, be,  merely  on  the  ground  ot  their  having 
this  and  no  other  sort  of  evidence  for  their  sup- 
port, to  be  pronounced  incredible,  much  more 
must  all  facts  brought  to  view  in  the  character 
of  a  basis  of  religious  opinion  be  incredible.  The 
supposed  facts  brought  to  view  for  a  judical  pur- 
pose,  are  all  of  them  of  the  most  ordinary  and 
natural  cast :  and  whatever  chance  they  may  have 
of  gaining  credence  depends  upon  the  vulgarity 
of  their  complexion,  their  conformity  in  every 
respect  to  what  is  generally  understood  to  be 
the  ordinary  course  of  nature  ;  — eg.  that  John 
and  Joan,  being  married  at  the  usual  time  of 
life,  had  sons  and  daughters,  and  having  attained 
a  usual  ape,  and  being  possessed  of  landed  pro- 
perty, left  such  or  such  a  son,  or  such  and  such 
daughters,  to  succeed  to  it.  The  facts  which  are 
the  subjects  of  the  earliest  period  of  every  eccle- 
siastical history,  are  facts  more  or  less  deviating 
from  what  at  present  is^  generally  understood  to 
be  the  ordinary  course  of  nature,  or  they  could 
not  be,  what  by  the  supposition  they  are,  facts 
constituting  the  subjects  of  religious  faith:  that 
Jared,  for  example,  at  the  age  of  182  years,  co- 
habiting with  a  womai^  unknown,  begat  for  his 
first-born  a  son  named  JbJnoch,  and  died  HOO  years 
afterwards,  continuing  for  an  unspecified  part  of 
that  time  to  beget  sons  and  daughters.0 

The  facts  which,  in  the  case  of  the  Christian 
religion,  constitute  the  subject-matter  and  basis 
of  religious  faith,  do  not  purport  to  have  been 
established  by  any  judicial  examination,  or  con. 
signed,  in  any  instance,  to  an  official  register,  in 
the  character  of  preappointed  evidence.  The 
shape  hi  which  they  present  themselves  is  uni- 
formly that  of  transcnptural  evidence,  which, 
after  having  passed  through  an  uncertain  num- 
ber of  oral  media,  fixes  itself,  at  a  point  of  time 
more  or  less  remote  from  the  fact,  in  the  shape 
of  a*written  original,  of  the  nature  of  casually 
written  evidence.  If,  on  this  ground,  the  trust, 
worthiness  of  an  article  of  transmuted  evidence 
depended,  in  any  such  considerable  degree,  on 
its  proximity  to  the  source,  the  extraordinary 
fa(jts  which  in  the  Mahometan  religion  consti- 
tute the  subject-matter  of  religious  faith,  would 
present,  in  this  respect,  a  better  title  to  credence 
than  the  extraordinary  facts  which  in  the  Chris. 
religion  constitute  the  subject-matter  of  re- 
tt*  feith.  For  the  Koran  purports  to  have 
for  m  author  (whether  in  the  character  of 
dictator,  or  of  actual  scribe,  makes  little  differ- 

*  *  Oenesis,  v.  18,  19,  20 


Truths  of  the  mathematical  class— truths 
in  any  number,  might  be  heaped  together  in 
this  field :  but  in  every  instance,  if  attempted 
to  be  employed  in  practice,  they  would  be 
found  either  altogether  inapplicable,  or,  if 
applied,  more  likely  to  lead  to  misdecision 
than  to  justice. 

Suppose,  for  example,  that  a  mathemati- 
cian, taking  up  the  observations  brought  to 
view  above,  were  to  set  to  work  in  his  own 
way,  and,  because  demonstration  is  the  fruit 
of  his  own  science,  fancy  he  had  given  cer- 
tainty  to  fhe  conclusions  capable  of  being 
formed  in  i  elation  to  the  trustworthiness  of 
evidence  In  a  series  ofYemotely-transmitted 
hearsay  evidence,  every  article  standing  at  a 
degree  indicated  by  a  higher  number,  is  lower 
in  the  scale  of  trustworthiness  than  an  article 
standing  at  a  degree  indicated  by  a  lower 
number  Expressed,  as  of  course  it  would  be, 
in  mathematical  short-hand,  by  single  letters 
instead  of  words  or  combinations  of  letters, 
a  proposition  to  the  above  effect  might  put 
in  a  specious  claim  to  the  character  of  irre- 
fragable truth  Yes  but  in  what  way  ?  On 
the  supposition  of  a  matter  of  fact,  not  an- 
nounced, but  gratuitously  assumed,  and,  m 
a  mathematical  sense,  altogether  incapable 
of  being  proved  viz  that,  in  each  instance, 
—  an  article  of  hearsay  evidence  at  a  lower 
degree  being  compared  with  an  article  of  ditto 
at  a  higher  degree,  —  in  each  medium  or  rank 
of  mediums,  the  idiosy m  ratic  trustworthiness 
of  the  intermediate  witness  or  witnesses  were 
on  the  same  level.  Suppose  a  suit,  having 
for  its  subject-mattei  a  pecuniary  object  of 
inconsuleiable  value  suppose  on  both  bides 
a  lot  of  heaisay  evidence  ,  on  the  side  of  the 
plaintiff,  evidence  of  the  second  degree,  the 
deposing  witness  and  the  supposed  interme- 
diate witness  both  of  them  universally  known, 
and  known  as  of  the  highest  rank,  as  well  m 
the  scale  of  moral  reputation  as  in  that  of 
opulence  ;  on  the  side  of  the  defendant,  hear- 
say evidence  only  of  the  fust  degree,  but 

ence)  Mahomet  himself;  by  whom,  or  in  whose 
presence,  the  extraordinary  phenomena  .in  ques- 
tion are  stated  to  have  been  produced: 'whereas 
the  New  Testament,,  having,  for  divers  portions 
of  it.  divers  authors,  purports  not  to  have  had 
for  the  author  of  any  portion  of  it  the  founder  of 
the  religion  preached  in  it — the  person  by  whose 
power  any  ot  those  extraordinary  facts  were  pro- 
duced; nor  yet  (in  the  instance  of  any  portion  of 
it)  any  person  in  who&e  presence  they  are  stated 
to  have  been  produced. 

The  purpose  in  view  in  these  observations,  will, 
I  hope,  not  be  misconceived :  it  is,  not  the  de* 
stroyiiig  the  credit  of  history  in  general,  or  Chris. 
tian  history  in  particular,  but  the  destroying  any 
objection  that,  on  the  ground  of  English  judicial 
practice,  might  be  opposed  to  the  general  rule 
recommending  the  leaving  the  door  open  to  trans- 
mitted evidence  in  general,  howsoever  multitu- 
dinous and  uncertain  live  number  of  the  media 
through  which  it  may  have  been  transmitted. 
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the  reporting  witness  —  the  judicial  witnes- 
—  a  pauper  notorious  for  mendacity.  By  the 
mathematician,  the  superior  weight  of  evi- 
dence would  be  demonstrated  to  be  on  the 
side  of  the  defendant;  while,  In  ever) bod) 
but  the  mathematician,  it  would  be  regarded*, 
and,  though  without  demount  lation,  )et  with 
more  reason,  as  being  on  the  side  of  the 
plain  titF. 

Add  to  this  that,  in  manj  instances,  *in 
which,  not  without  good  niu*e,  hem«a\  evi 
dence  ot  many  removes  tiom  the  supposed 
source  has  been  emplovec^  (  for  example,  in 
English  practice,*)  not  onl\  the  persons  of 
the  supposed  intei  mediate  \\  itne^es,  ))iit  even 
the  number  of  the  degrees,  has  not  bei  n 
ascertained,  nor  been  capable  ot  beinij  iis- 
certained  The  gcneial  sense,  conception, 
understanding,  ot  tho  neighbourhood  in  tin- 
case  of  a  testimony  to  tin-*  effect,  biippo^in^ 
the  conception  just,  theie  inu^t  in  everv  in- 
stance hd\e  been  a  m.ittci  ot  tact  at  bot- 
tom—  some  dctei  inmate  mattei  of  fact,  tin1 
conception  ot  which  must,  thionirh  tin*  re- 
spective relations  ot  a  (vitam  mimbei  of  in- 
termediate witne^es,  MinrH  01  in  i,inks,  have 
been  tiaiiMintted  to  the  eai-  ot  the  dipo-m^ 
witnesses. 

In  a  case  of  that  disruption,  tin*  number 
of  (legumes  not  bein^a^cei  tamed,  the  icqiM-ite 
data  not  being  iriven,  mutter  im  tin.  hand  of 
the  mathematician  \\onld  not  bo  to  lie  found 
Tiuth,  ho\ve\cr,  would  be  but  the  bettei 
served  bj  the  dehciencv  toi,  the  mathema- 
tician, with  Ins  scientific  mndeot  deceit,  not 
being  capable  oi  ht  mi;  M«t  tofvoik,  no  duvp- 
tion  could  rlow  trom  that 
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WHAT  Or«.HT,    AND  \Ml\T  nn.HT  NOT,    JO 

Bt  DONT,  TO  <>BM  MI    iur  n \Miiu  <>F 

Mls*l>L<  IsloV  o\    11IL  (jllol  M)  OF    M  \K1  - 

SHIFT  i  \ini  N<  i; 

§  1.  Impropi irti/  rf  DflwIitH/  any  Kind  <*f 
makt^hijl  c*  idrnce. 

IT  has  been  <-een  how  \arious  in  «pern\ 
and  how  abundant  piobabh  in  number,  are 
the  instances  in  which  makeshift  evnlenre 
cf  one  descuption  or  another,  is  habituall\ 
received,  and  must  ever  be  leceived,  in  judi- 
cature 

It  has  been  seen,  that  a  danger  of  decep- 
tion, and  consequent  miMleci^ion,  is  in  every 
instance  natural!)  attached  to  the  reception 
of  makeshift  evidence 

It  has  been  seen,  on  the  other  hand,  how 
—  by  the  influence  of  a  pnnciple  common  to 
human  nature,  and  in  particular  to  men  in 
the  situation  occupied  b\  men  of  law — the 

•  See  1  Phil.  Ev.  p.  218,  and  the  Note  to  p. 
134,  supra — Ed. 


danger  of  deception  has  been  generally  ex* 
aggerated:  or,  what  comes  to  the  same  thing, 
such  arrangements  have  been  produced  us  could 
ncTt  be  justified  on  any  other  supposition  than 
that  of  a  degree  of  danger  beyond  the  danger 
really  existing  in  each  case  : 

That  this  exaggerated  estimate  has  had  for 
its  cause  an  assumption,  which,  upon  a  closer 
examination,  tuins  out  to  be  decidedly  erro- 
neous, \iz  that  the  Danger  of  deception  on 
one  p:ut  is  as  the  danger  of  falsity  on  the 
other 

That  tlu1  eironeou^ne^s  of  thn  assumption 
H  pi  lived  by  every  instance  in  which  the  pre- 
valence of  it  i*  exemplified  in  practice  for 
the  exemplification  ot  it  in  practice  consists 
in  tlu*  determination  imincd  and  executed  in 
each  instance  —  the  determination  nnt  to  pay 
an\  refund  nhtit*i*tr  to  the  lot  of  suspected 
evidence,  to  consider  the  falsehood  of  it  as 
(cit.un,  inMead  of  being  more  or  less  pro- 
b.iblo,  in  u  \\oid,  to  recaid  it  us  reitain  that 
in  i  ach  m-t,mce  the  disposition  of  the  judge 
i-»  to  o\ci  \.ilnc  it  \\hereanthe  truth  is,  that, 
b\  e\(M\  instance  in  uhich  an  exclusion  is 
thn^  put  upon  a  lot  ot  evidence,  a  fresh  proof 
is  mven  th.it  the  disposition  ot  men  in  judi- 
cial "•irnafions  H  to  undei  \alue  it — to  treat 
a^  it  it  \vcic  incipuhle  ot  having  any  weight 
at  all,  th  it  which  i>  ncvei  altogether  without 
\\titrht,  in  anv  instance* 

'I  hat,  under  the  mo-t  natiual  and  exten- 
sivelv  pii'valcnt  constitution  ot  the  ]udicial 
establishment,  in  which  the  tiibiuial  is  com- 
POMM!  of  uin1  01  mine  pciinanent  and  official 
jinl^cs,  iHithini;  can  be  moie  extiavagant  or 
inconsistent  than  the  (li^tiu-t  ot  which  the 
practice  ot  exclusion  is  the  practical  result  — 
whethci  the  object  of  the  distrust  be  the 
indue  himself  bv  whom  Hie  exclusion  is  pro- 
nouincd,  01  hi>  civlleaicues  and  successors. 

So  prone  am  1  to  true  too  much  credence 
to  evidence  ot  this  disruption,  that  I  give  it 
no  cicdence  at  all — that  1  determine  to  dis- 
re^aid  it  alt  (Aether.  So  prone  am  I  to  de- 
cide on  nisiiUirient  e\idence  on  the  one  side, 
that  1  decide  without  evidence,  and  against 
evidence,  in  favour  of  the  opposite  side. 

So  pi  one  are  all  m\  colle.jgueb  —  so  prone 
will  all  inj  surce-som  be,  to  give  too  much 
ctcdence  to  such  untrustwoithy  eudence, 
that  I,  who  alone  am  pi  oof  aguinst  such  de- 
lu-ions —  I,  in  order  to  presei  ve  them  against 
the  inriiience  of  it,  am  determined  for  their 
sake  to  pronounce  a  decision,  which,  in  the 
character  ot  a  precedent,  shall  tie  up  their 
hands,  and  prevent  them  trorn  throwing  open 
the  door  to  any  such  delusive  evidence.  I, 
who  cannot  trust  myself  with  the  faculty  of 
pronouncing  from  the  evidence  —  I,  confident 
in  that  exclusive  portion  of  sagacity  in  which 
I  have  none  to  bhare  with  me,  have  deter- 
mined  by  this  means  (such  is  my  prudence) 
to  impose  on  my  colleagues  and  successors, 


RATIONALE  OP  JUDICIAL  EVIDENCE. 


[Boa*  VI 


^  fo  the  end  of  tltee,  the  obligation  of  deciding, 
Ifc  *wy  aiifch  case,  without  and  in  despite  of 
evidence. 

The  Only  instance  in  which  this  systenrof 
exclusion  has  any  colour  of  rationality,  is  that 
in  which  (as  in  one  of  the  many  forms  of 
English  judicature)  the  tribunal  is  composed 
f$a  set  of  ephemeral,  unofficial,  unprofes- 
4*ional,  unexperienced  judges,  placed  under 
,tlie  tutelage,  and  in  sorrle  respects  under  the 
eontroul,  of  one  or  moie  permanent,  official, 
experienced  judges  The  jury,  were  they  to 
be  trusted  with  such  evidence,  would  to  a 
certainty  he  deceived  with  it,  therefoie  thrfy 
never  shall  be  trusted  with  it. 

Supposing  the  conception  of  unfitness  on 
the  pat  t  of  the  professional  j udge  to  be  trusted 
with  such  evidence  —  supposing  this  concep- 
tion just,  in  its  application  to  himself  and  his 
experienced  brethien,— the  extension  of  the 
same  imputation  to  this  unexperienced  class 
of  judges,  seems,  at  any  rate,  cleai  of  the 
charge  of  inconsistency,  —  the  absurdity  is 
gross  and  palpable,  but  it  is  all  of  a  piece 

On  the  other  hand,  suppose  the  profes- 
sional sort  of  judge  to  be  proof  against  the 
influence  of  this  species  of  delusion, — suppose 
the  danger  of  being  deceived  by  it  not  uni- 
versally extensive,  but  confined  to  the  non- 
professional  class  of  judges, — the  system  of 
exclusion,  even  in  this  limited  application  of 
it,  is  still  precipitate  and  indefensible  You 
conclude  they  will  be  deceived  by  it  why  so 
hasty  in  your  conclusions  ?  To  know  whether 
they  have  or  have  not  been  deceived  by  it, 
depends  altogether  upon  yourself.  What  *•  can 
you  not  so  much  as  stay  to  hear  their  verdict 7 
Condemn  men  unheai  d  v — condemn  thus  your 
fellow  judges9  Apply,  where  as  yet  there  is 
no  disease,  a  remedy,  and  a  lemedv  woise 
than  the  disease?  —  a  remedy  worse  than  the 
disease,  when,  had  you  but  patience  to  uait 
for  the  disease,  a  remedy  is  in  your  hands  as 
safe  and  gentle  as  it  is  infallible  ? 

Day  after  day,  you  annul  the  verdict  of  a 
jury  without  disguise,  arid  send  the  cause  to  be 
tried  by  another  jury,  on  the  alleged  ground 
of  its  being  a  verdict  against  evidence  Would 
it  cost  you  anything  to  extend  the  allegation 
to  cases  of  this  description  ?  or  to  add  to  the 
cases  calling  tor  a  new  trial,  that  of  a  verdict 
grounded  on  untrustworthy  and  deceptitious 
evidence  *  * 

Thus  much  for  supposition  and  argument 
In  fact,  however,  no  such  distinction  has  had 
place:  the  manacles  once  constructed,  un- 
experienced and  experienced  hands  are  alike 
confined  by  them.  Peers  have  been  not  less 
ready,  not  to  say  eager,  to  impose  it  upon 
themselves,  than  yeomen  and  shopkeepeis  to 
submit  to  it.  It  is  by  such  easy  means,  and 
at  W  cheap  a  price,  that  favour,  when  agree- 
able  and  convenient,  is  seated  upon  the  throne 
jof  justice*  * 


Nor  is  the  application  of  the  system  of 
exclusion  by  any  means  confined  to  English 
Judicature  Under  the  auspices  of  Roman 
jurisprudence,  it  is  perhaps,  upon  the  whole, 
still  more  extensive.  What  difference  there 
is,  seems  to  be  to  the  advantage  of  the  Eng- 
lish system.  On  the  ground  of  personal 
untrustworthiness  at  least,  the  causes  of  ex- 
clusion aie,  on  the  one  hand,  still  more  abun- 
dantly extensive  than  in  the  English  system  ; 
on  the  other  hand,  the  adherence  to  them 
seems  to  be  much  less  steady.  The  range  of 
cases  that  afford^o  the  judge  the  faculty  of 
putting  *an  exclusion  upon  the  witness,  is 
still  more  extensive  but  in  each  instance  it 
is  rather  a  power  than  an  obligation.  Is  it 
his  pleasure  to  put  an  exclusion  upon  a  wit- 
ness ?  He  may  find  a  warrant  for  it.  Is  it 
his  pleasure  not  to  exclude  the  witness?  He 
may  likewise,  and  equally,  find  a  warrant  for 
it  In  the  Englibh  system,  the  cases  in  which, 
by  the  adifontnge  of  the  conflict  between  pre- 
ceding decisions,  judges  have  been  at  liberty 
to  decide  either  way,  are  but  too  abundant; 
but,  on  the  othei  hand,  in  the  cases  to  which 
the  conflict  has  not  extended,  the  option  and 
the  licence  fails  where  the  decision  that 
stands  nearest  to  the  individual  case  in  ques- 
tion is  not  opposed  by  any  other,  usage  will 
not  permit  its  being  disregarded. 

Adopt  the  principle  of  exclusion,  in  the 
character  of  a  security  against  deception, — 
adopt  it  in  any  case  whatsoever,  there  is  not 
any  point  at  which  its  application  can  with 
any  consistency  be  made  to  cease  Exclude 
foi  this  reason  *any  one  lot  of  evidence  what- 
^oever,  by  the  same  reason  you  are  alike  bound 
to  exclude  all  evidence,  and  along  with  it  all 
justice 

Discard  the  principle  of  exclusion  alto- 
gether (that  is,  in  all  cases  where  the  exclu- 
sion of  the  lot  of  evidence  in  question  would 
have  the  effect  of  excluding  all  evidence  from 
that  source  —  from  the  souice  from  which  the 
information  issues,)  —  adopt  in  its  stead  the 
principle  of  umveisal  admissihihty,  —  you  do 
no  more  than  give  extension  to  a  principle, 
the  innoxiousness  of  which,  in  every  point  to 
which  the  application  of  it  has  been  extended, 
has  been  made  manifest  by  undeviating  expe- 
rience. Among  the  cases  to  which  it  remains 
to  be  extended,  there  cannot  be  any  in  which 
the  evidence  can  be  so  weak,  but  that  cases 
in  which,  being  equally  weak,  it  is  admit- 
ted notwithstanding,  abound,  and  have  ever 
abounded,  and  without  objection  or  coraplaiot, 
to  an  extent,  the  magnitude  of  which  affords 
a  Conclusive  proof  ^ot  the  safety  with  which 
this  sort  of  liberty  may  be  allowed. 

The  cases  in  which  weak  evidence  is  ad- 
mitted—  weak  to  every  imaginable  degree  of 
weakness  —  are  cases  in  which  whatever  dan* 
ger  may  be  attached  to  the  admission  is  alto* 
gether  out  of  the  reach  of  remedy: — 1.  Weak 
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circumstantial  evidence:  evidence,  in  the  case 
ot  which,  the  connexion  between  the  prin- 
cipal fact  and  the  supposed  evidentiary  fact 
is  loose  and  remote  to  any  decree  of  remote- 
ness 2.  Weak  direct  evidence,  in  the  ca-*e 
where  the  \eiacity  or  correctness  of  the  tes- 
tirnonv  is  endanueied  bv  ^onie  cau*e  of  illu- 
sion, orb)  some  sinister  interest,  which  either 
in,  bjwcie  is  not  taken  into  the  account,  or,  in 
the  individual  m*tanee,  i-  out  of  the  reach  ot 
observation 

The  in  con  v 
vance  ot  the 


visible  security  against  any  durable  and  con-* 
siderable  inconvenience,  considered  as  de- 
rivable from  an\  such  defalcation  from  the 
author  it)  of  the  excluding  system.  Should 
deception,  and  consequent  misdecision,  he 
suspected,  jiMl)  or  unju*tlv,  of  running  in 
anv  increased  stream,  from  any  bianch  of  the 
newlv- opened  and  apprehended  source, — 
measures  nuiv  thereupon  be  taken  for  re- 
medving  the  mischief,  at  anv  time,  and  at  its 
earliest  staire  The)  will  al*o  serve  as  an 

r veniences  attached  to  the  ob-er-  '  unodvne  to  anv  panic  terror*  that  might  other- 
>  principle  ot  exclusion^!  e  alto-  ,  Ai^e  be  produced  bv  the  contemplation  of  an 


gether  out  of  the  reach  ot  all  rernedv,  pallia-  '  innovation,  which  to  some  eves  muv  be  apt, 
tive  as  well  as  curative  r\  he  danger*  attacln  d 
to  the  principle  of  universal  adrnissihrlit)  are 
not  onl)  in  theniselve-  interior,  in  a  piodr- 
gious  degree,  to  the  mi^chicl*  att.u  bed  to  the 
principle  of  exclusion,  but,  \\lmN"f\<.>i  the) 
:na\  amount  to,  at  the  \\oisf,  arrancements 
are  not  wanting  bv  which  i  in  ofie  wav  or 
other)  defalcations  ih.iy  be*ni,ide,  reductions 
may  be  a[)[)hed,  iind  at  anv  late  certain  li- 
mits may  be  set,  to  the  mischief,  that  is,  to 
the  number  of  the  instance*  of  mi-deciMon 
capable  of  flo \\mir  from  this  vourve 

These  arrangement*,  such  as  the  nature 
of  the  subject  has  suuijested,  remain  to  be 
brought  to  view  in  this  place. 


§  2.  Arranyemtnt\ft*r  indicating  tin 
of  tin*  tlantji'r. 

Arrangement^  having  foi  their  object  to 
lessen  the  danuei  ot  mi-derision  tiom  the 
admission  ot  makeshift  and  oxher  weak  evi- 
dence, mav  be  djstinnui-lied,  in  the  tn-t  place, 
into  sych  a^  ha\e  tor  then  moie  immedi.ite 
object  the  mtikint]  kntw  tt  tin1  actual  amount 
ot  the  dangei,  and  *uch  ds  ha\e  tni  tlft  11  moie 
immediate  object  the  Assi/m/i/  the  amount 
of  it. 

Arrani/ement*-  haximr  foi  then  immediate 
object  the  le**eiuni?  the  amount  ot  it,  ma\ 
combat  it  in  eithei  ot  t\\o  \\a\*  bv  le^-en- 
ing  the  fipqiienc)  ot  it,  01  b)  levelling  the 
amount  ot  it  \\hen  it  hap])en^ 

Pio\Hion*  ha\inir  toi  then  result  the  bring- 
ing to  \ie\v,  in  the  *hupe  ot  expeiierue,  the 
utmost  possible  amount  of  the  miM'hict  trom 
this  souree,  that  is,  the  //;;^/s  of  that  amount, 
would,  in  a  vaikt)  ot  \\a\s,  be  of  unquestion- 
able u*e  :  — 

1.  They  \\ill   constitute   a  sine,  and  the 
only  *ure,  ba^is  ot  legislation,  in  this  a?i  in  so 
many  other  cases    tacts,  xho\\ing,  b\  the  light 
of  experience,  the  effects  ot  exi&ting  institu- 
tions % 

2.  They  will  form  a  natural,  proper,  and 
most  satisfactory  accompaniment  of  any  such 
arrangements  as  might  be  thought  fit  to  be 
made,  on  this  part  of  the  ground  of  evidence, 
tending  to  do  away,  or  narrow,  the  applica- 
tion of  the  excluding  system. 

3.  They  will  form,  in  the  tirst  instance,  a 
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in  spit*1  ot  the  deaiest  deductions  of  reason 
and  even  expeiience,  to  appeal  a  foimidable 
one. 

4.  On  the  supposition  ot  the  adoption  of 
the  other  propo-ed  mncdial  airdiigcmcnt*, — 
thev  \\ill  *ei\e  to  ^i\e  a  collect  \ie\v  —  the 
onl)  tolciahl)  collect  vie\\  that  can  be  given, 
ot  the  decree  in  \\hich  those  arrangements 
prove  conducive  to  their  intended  purpose. 

It  the  dull  lent  modifications  of  make- 
*hitt  eudence,  and  the  other  *oits  of  e\idence 
parti«  ultirl)  liable  to  pio\r  \\eak,  and,  by 
their  \\eakur^,  deceptitiou*,  h,i\e  been  here 
delineated  and  explained  \\ith  sufficient  clear- 
iu^^f  —  ,i  judue,  and  the  *<iribes  his  subordi- 
na(<  -,  \\ill  Imd  no  dillicult)  in  committing  to 
p.ipei,  rotten  as  a  lot  of  e\idence  appeitam- 
in-  to  :m\  ot  ihe-e  heads  pre^uits  itself,  the 
head  to  \\hich  it  appeitam*  In  Mich  or  such 
.1  c.uiM1  (  naming  it, )  on  the  side  ot  the  plain- 
tilF,^he  evidence  \\a^  ot  this  or  that  descrip- 
tion i  naming  it,  )  and  no  othei  ,  on  the  side 
ot  the  defendant,  then1  \\a^  no  evidence,  or 
evidence  of  this  or  th.it  di  *rnption  (naming 
it  )  the  decision  \va?  in  lav*oiu  ot  the  plaintiff, 
or  act  z\  /  s^J 

Retelling  a  lot  of  evidence  to  the  species 
to  \\hich  it  a[»peaied  to  belong,  in  a  S)stem 
of  nomenclaiuie  thus  con^ti  ucted,  would  be 
:i  soit  ot  exeicise  analogous  to  that  scholastic 
e\eici-e,  v\hich,  in  tin*  language  ot  gramma- 
tical instruction,  is  called  fiarnny ,  referring 
each  \vord  to  that  one  ot  the  yencia  genera- 
h^ima  ot  grammar,  the  eight  or  nine  parts 
uj  \jnnti  to  which  it  appeals  to  belong. 

It  the  principle  thus  brought  to  view  — 
the  principle  of  methodical  registration  — 
\\eie  applied  to  every  suit  without  exception, 
whether  turning  or  not  turning  upon  any  sus- 
picious specie^  of  evidence,  —  the  sort  of  re- 
gister thus  produced  would,  in  more  ways 
than  one,  be  conducive  in  no  inconsiderable 
degree,  to  the  ends  of  justice  ;  as  has  been 
shown  in  treating  of  preappointed  evidence. 

From  a  register  of  this  kind,  the  utmost 
possible  amount  of  the  mischief  produced  by 
the  admission  of  evidence  ot  a  suspicious  com- 
plexion, as  thus  distinguished  —  produced  by 
the  aggregate  of  suspicious  evidence,  of  all 
sorts  taken  together,  and  of  each  sort  in  par* 
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may  be  indicated,  with  the  utmost 
fegree  of  ex  act  ness  that  can  be  desired  •  and, 
ty  Comparing  year  with  year,  it  will  be  seen 
ivtrtther  it  be  in  a  stationary  state,  in  a  state 
>f  increase,  or  of  decrease. 

Suppose,  for  example,  that,  in  a  given  year, 
Dumber  of  instances  in  which,  on  one 
no  other  evidence  was  exhibited  than 
Ifrftet  belonged  to  one  or  another  of  the  spe- 
<zfe»  of  makeshift  or  other  suspicious  evidence, 
amounted  to  100 ;  and,  of  this  number,  in  50 
Instances  the  decision  uent  in  disfavour  of 
the  side  on  which  the  suspicious  evidence  was 
exhibited ;  in  the  50  othur  instances,  in  fa- 
vour qf  that  side.  This  last  number  would 
Represent  the  utmost  possible  amount,  on  one 
hand,  of  the  mischief  (as  likewise,  on  the 
other  hand,  of  the  good)  produced  by  the 
leaving  or  throwing  open  the  door  to  evi- 
dence of  this  sort.  Thus  much  as  to  the  ag- 
gregate of  the  cases  of  all  soi  ts  put  togethet 
and  the  same  instruction  would  be  afforded 
in  relation  to  each  sort  taken  by  itself. 

Though  the  number  of  the  instances  in 
which  benefit  or  mischief  has  been  produced 
by  the  admission  of  evidence  of  this  descrip- 
tion, would  thus  be  given,  yet,  to  exhibit 
the  aggregate  quantum  of  the  benefit  on  the 
one  hand,  and  of  the  mischief  on  the  other, 
would  require  anothei  head  or  two,  having 
for  their  object  the  indication  of  the  quantum 
of  benefit  or  mischief  thus  produced  in  each 
cause.  To  furnish  tin*  infoimation  would 
require  a  statement  of  the  species  of  causes 
to  which  the  individual  cause  belonged,  in 
each  instance  (for  example,  penal  or  non- 
penal  ;  and,  if  penal,  relative  to  what  species 
of  offence*)  and,  jn  the  ca^es  wheie  money 
or  money's  worth  was  at  stake,  th<5  amount 
of  the  value  adjudged,  01  claimed  and  jetused 
to  be  adjudged,  to  either  side. 

§  3,  Arrangements  for  diminishing  the  amount 
of  the  danger 

We  come  now  to  the  second  class  of  re- 
medial arrangements  applicable  to  the  dimi- 
nution of  the  quantum  of  mischief  from  this 
source,  arrangements  aiming, in  a  direct  way, 
at  the  diminution  of  the  frequency  of  it 

I.  Oath  of  credence  or  sincerity  on  the  part 
Of  the  exhibitant  (the  party  by  whom  the 
article  of  makeshift  evidence  in  question  is 
exhibited:)  his  declaration  to  this  effect,  viz. 
t&W,  according  to  his  persuasion,  the  infor- 
mation presented  by  the  article  of  evidence 
Js^  to  far  as  concerns  the  purpose  for  which 
fce  presents  it,  correct  and  true  .  such  decla- 
ration being  given  under  the  sanction  of  an 
pitjl  (where  that  ceremony  is  in  use)  or  so- 
I?  declaration,  and  subject  to  vtvd  voce 
as  to  the  grounds  and  causes  of 
ion, 

of  sincerity  thus  proposed  is  no 
•ther  than  what*  on  a  former  occasion,  was 


brought  to  view  in  the  numbei  of  those  sccu+ 
titles,  the  refusal  of  which,  on  any  occasion 
whatsoever,  was  lepresented  as  an  omission 
altogether  repugnant  to  the  ends  of  justice  * 
It  nevertheless  seemed  to  call  for  a  separate 
mention  here  partly,  lest,  on  an  occasion  on 
which  the  use  of  it  is  so  manifest,  it  should 
fail  of  presenting  itself  to  view;  partly,  be- 
cause, on  the  occasion  of  its  application  to  the 
present  purpose,  it  hrids  the  case  attended 
with  mateiidl  cncumstarices,  such  as  do  not 
apply  to  it  in  othe^cases  —  with  circumstances 
which  caTl  foi  paihcular  observation 

The  cases  in  which  (lie  demand  for  this  se- 
em ity  is  most  impei  at  ive,  aie  those  in  which 
the  evidence  presented  immediately  to  the 
]udge,  presents  itself,  not  in  the  oral,  but 
in  the  wntten  foim,  v\i  casually-written 
evidence,  and  minuted  evidence,  with  any 
number  of  media  interposed  In  the  cases 
where  the*evidence  piesented  immediately  to 
the  judge  is  in  life  oral  form,  whatever  secu- 
nty  foi  sincerity  is  afforded  by  judicial  exa- 
mination in  the  u«ual  manner,  is  applied,  of 
course,  to  the  judicial  witness.  Where  there 
is  no  uxtianeou*  witness,  this  security  is  want- 
ing ,  and  hence  the  demand  for  a  supply  to  the 
deficiency,  by  the  examination  of  the  party 
by  whom  the  evidence  (in  this  case  the  writ* 
ten  evidence)  is  exhibited. 

No  f>ood  reason  could  be  given  why  this 
same  security  (whatever  be  the  worth  of  it) 
should  not  be  applied,  in  like  manner,  to 
those  modifications  of  transmitted  evidence, 
in  the  case  of  u&ich  the  evidence  immediately 
presented  to  the  judge  is  presented  in  the  oial 
form,  viz  hearsay  e\idence,  and  memoritcr 
evidence  Indeed,  unless  excluded  by  special 
appointment  of  law,  the  general  liberty  of  ex* 
animation,  applying  itself  to  bclf-regaidmg  as 
well  as  extianeous  evidence,  would  involve 
the  points  in  question  in  the  piesent  ca^e. 
In  the  way  of  distinction,  all  that  can  be  said 
heie  is,  that,  where  theie  is  another  person 
(viz  the  extraneous  witness)  to  whom  the 
security  applies,  the  demand  for  the  apphca* 
tion  of  the  like  security  to  the  testimony  of 
the  party,  in  the  character  of  a  self-regaiding 
witness,  19  not  quite  so  great 

In  a  cei  tain  point  of  view,  the  security  thut 
afforded  may  be  apt  to  present  itself  as  little 
woith  A  paity,  who,  having  been  dishonest 
enough  to  procure  or  fabricate  an  article  of 
evidence  of  this  sort,  is  dishonest  enough  to 
make  use  of  it,  will  come  prepared  for  all  the 
consequences  ,  nor  will  he  shiink  from  per- 
jyry  —  fiom  the  scarce  punishable  perjury 
riecessaiy  to  give  this  support  to  it.  True  : 
but,  in  regard  to  the  written  evidence  of  thiji 
kind,  many  a  man  who,  either  knowing  or 
suspecting  the  falsity  or  incorrectness  of  it, 
would  present  it  notwithstanding,  and  thus 
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let  it  take  its  chance,  would  at  the  same  time 
be 'far  enough  from  supporting  it  ftt  the  peril 
of  the  punishment  of  tittcLted,  or  though  it 
were  onl}  the  shame  of  s//s;)/vftf/,  pcijun  : 
and,  in  regard  to  the  oral  evident e  ot  tin- 
kind,  not  only  would  manj  a  muii,  notwith- 
standing any  secret  -Ubpicion  entei  mined  h\ 
him  of  its  faUitv  or  meoiieetne-s,  snilt  r  it,  it 
proffriod  to  take  its  chance  a-  IK  ton  ,  hut 
there  are  also  otheis,  uho,  though  not  hold 
enough  to  support  a  t.ilo  ot  pcijurv  with  then 
own  lips  would  jet  be  dinljone-t  enoiiLh  to 
send  other  lip-  upon  the  <id\ endue 

Thus,  in  two  cape*,,  both  ot  them  but  too 
common,  the  anan^ement-  piopo-ed  would 
afford  con-ideiable  seemity  At  pie-rut, 
under  eveiy  s\Mcm  of  technical  proi  <  durc, 
tliH  secuntj  is  riltogiMhei  wanting,  \\lieii 
judges,  on  s>o  manj  ocea-ion-a-  we  ha\e  seen, 
not  onlj  appl\  no  di-couia^emeiil  to  in»inre- 
rit\,  but  applj  enroma^ement  and  e\en  com- 
puUion  to  the  pioduction  <»t  mendacin — wheil 
judge-,  by  the  whole  tenor  of  then  piactKc, 
proclaim  a  predilection  foi  in  mrtiitj, —  can 
it  writh  anj  MMSOII  be  expected  tli.it  -uitoi-  in 
general,  or  moie  paiticul.u  Ij  th.it  tlnii  |»m- 
ie-sional  guide-  and  airent-,  the  woi-hi|>|>ri- 
of  the  judicial  lneiaich\,  should  in  urnci.il 
be  aver-e  to  it,  01,  when  emplo\able  with 
safety,  backward  to  empln\  it  * 

II  To  tin-  head  ul-o  hi  lniiLr-  anoihei  ar- 
rangement, all  aloiiLr  pi«»po-Ml,  t«»i  allowing 
to  the  judge  \  to  be  e>Teici-td  .it  his  ni-eie- 
tion)  the  powei  ot  exacting  tiom  thrp.ntx  in 
\vho-e  t.uoui  the  dc  ci-iou  opiates  in  the 
first  instance,  si»euiit\  foi  *i  t  nlnul  H  insult - 
mint,  foi  ailoidinu  t<>  the  oihu  |.,nt\  ei-in- 
pletelj  adeiju.it(k  -ati-t.ietinii,  in  i  a-e,  l»\  tin 
subsequent  exhihitjnn  ot  nioie  tni-(*woiih\ 
evidence  fioni  the  -,nne  01  nr.nal  *<uin  e,  the 
decision  hilMng  the  make-hilt  e  \  nit  in  e  l«u  \\^ 
ground  should  tuin  out  to  he  t  iioneou- 

On  tho-e  occ.i-ion-,  the  <le-«  i  iption  ol  the 

continuencv    wa-  coniuu  d   to  the   p.utieulai 

>>  > 

event  be.iiini:  a  speeial  relation  to  the  ia-e 
then  in  contemj^Iation  —  the  i  \ent  ot  tin1  di-- 
proot  ot  the  maki-hitr  e\nhnee,  b\  othei 
evidence  emanating  tioiu  the  *ame  oii^in.il 
souice  But,  tiom  wh.it  s,,uiee  soever  anv 
such  subsequently  collective  e\idenee  m,i\ 
have  issued,  —  it  it  he  tine,  and  the  dei  isioii 
called  for  b\  it  be  diJlerent  tiom  that  which 
it  find^  in  force,  the  practical  intcienee  i  it  is 
evident)  \*  pieci-ely  the  same. 

III.  In  what  ca-e-,  toi  the  remedving  of 
the  injustice  liable  to  be  pioduced  b\  the 
deci-ion  of  one  tribunal,  liberty  should  In* 
granted  or  obligation  imposed  ot  submitting 
the  cause  to  the  cognizance  of  another,  is  a 
question  that  belongs  not  to  the  present  sub- 
ject, nor  to  the  present  \vork. 

In  the  extraordinary  sort  of  ca«e  here  m 
question,  that  of  a  decision  grounded  on  such 
weak  and  comparatively  untrustworthy  evi- 


e\idence 
bj  him  as  having 


dence,  —  such  reference  might  peihups  with 
propiiety  be  prescribed  or  allowed  ot,  in  cause* 
and  (Micumatance  in  which,  supposing  the  de- 
cision grounded  on  evidence  of  the  oidmary 
stamp,  such  reference  might  not  be  eligible. 
\\  ithout  attempting  at  present  to  decide  upon 
the  eliiMlulit)  ot  an\  <t  these  airangement«t 
the  piesent  indication  will  be  confined  to  such 
renn  die-  ot  this  stamp  as  the  nature  of  the 
ca-e  admits  ot  "1  he  question  ot  their  ulti- 
mate eliuihilitv  pi  opei  1\  appertains  to  another 
-ubjei't,  that  ot  IVoctMluie 

*1  Libeit\  ot  appeal;  i  e.  of  appealing  to 
anothei  tiihnn.il,  who-e  decision  -hall  have 
loi  its  LMonnd  this  same  bodj  ot  evidence, 
without  eithei  addition  01  detaleation.  The 
pei  -on  by  whom  -uch  appeal  ^if  piefened  at 
all  i  will  be  pieieiied,  is  ot  course  a  party, 
and  that  pait\  to  whose  prejudice  the  deci- 
MOII,  having  the  ^ 
toi  it-  ^riound,  i 
cpi  lated. 

2  I  ibeitv  otieference.  power  given  to  the 
jud^e  to  reh  i  the  decision,  in  a  ca-e  of  this 
-oi  t,  to  anothei  tnbimal  (  naturally  a  superior 
tnhunal,  »  it  he  thinks  lit,  with  01  without  a 
piovisional  deci-ion  ot  his  own  annexed  to  it. 

An  aiianiremunt  ot  this  desciiption  is  6U- 
pei-edid  tit  niav  be  tboiitrht)  by  the  one  im- 
ini  diateh  pircedin^  it  it  appeal  be  allowed, 
the  p.utv  m  whoso  di-ia\oiu  the  decision  (the 
d«  <  i-ioii  Lioundtd  on  the  comparatively  un- 
tru  twoiihj  I'VidmceJ  opeiates,  will,  if  he 
con-idei-  u  .1-  hemur  in)iuious  to  him,  appeal 
of  (  ouise  it  he  doe-  not  iet»ard  it  as  injmious 
to  him,  the  c,i-e  callmt:  tor  a,  icterence  does 
not  i  \i-t  ^o  that,  HI  laeh  and  everj  case, 
-m  h  M  fi  ii  nee  i-  ot  no  u-e.  _ 

To  tin-  it  m«i\  beiin-weiid  —  I  The  party, 
IMIW-O«'\II  wil  HILT  to  .ippeil,  mu\  be  disabled 
b\  the  i  \peiiM1  1  lie  mav  be  detened  by 
(he  eontemplatioii  ol  the  expense  and  vexation 

iidd<  d  toL'i't  In  i     »4>    lie  ma\  he  (Ktei  led  bv  the 

•  *. 

i  on-idu  it  ion  ot  the  \\ULihtandauthoiityof 
the  opinion  <li  flaii  d  b\  the  com  t  below  The 
«ninr  al'u\e  —  wlntheifil  it  had  to  frame  a 
deei-mn  on  the  ^uh]u>t  in  the  lust  instance, 
ir  wculd  oi  would  not  ha\e  [nonounced  the 
-aim  i1-  tli  it  which  has  been  pronounced  be- 
low-— in.  i\  not  irjMid  the  ca-e  as  clearenough 
to  wanaiit  the  levei-mtf  a  deci&ion  aheady 
pioimunetd  b\  a  eom[)etent  judicature. 

Upon  all  tlie^e  considciations  taken  toge- 
thei,  it  will  piobal)ly  appear  that  the  demand 
toi  the  power  thu-  proposed  to  be  given  to 
the  judire,  would  b\  no  means  be  superseded 
by  the  power  ot  appeal,  it  given  to  the  party. 

Moieo\er  (in  case  ot  appeal,)  argument, 
and  consequently  expense  or  vexation  on  the 
part  of  the  appellant,  and  consequently  on 
the  part  of  the  adversary,  would  be  naturally 
(though,  it  should  be  added,  not  necessarily) 
allowed:  whereas,  in  cate  ot  a  reference  made 
(as  above)  by  one  tribunal  to  another,  sucU 
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argument,  with  the  vexation  and  expense 
to  it,  would  not  be  so  much  in 


Obligation  of  reference  —  obligation  su- 
to  the  power  above  proposed  to  be 
given  to  the  judge:  the  reference  in  this  case 
being  or  not  being  accompanied  by  a  provi- 
iional  decision  previously  pronounced  by  him- 

ttlf. 

4.  In  the  case  of  trial  by  jury,—  power  to 
the  judge  (the  professional  directing  judge) 
to  order  a  nevtf  trial,  if  dissatisfied  with  ^a 
verdict  given  on  the  ground  of  the  suspicious 
evidence. 

This  arrangement  takes  for  granted  a  pre- 
vious charge,  or  direction  from  the  judge, 
warning  the  jury  against  the  error  into  which 
the  order  for  a  new  trial  assumes  them  to  have 
fallen,  by  deciding  in  favour  of  the  evidence, 
the  insufficiency  of  which  is  thus  assumed. 

In  English  law  (it  has  already  been  ob- 
served,) new  trial  granted,  at  the  instance  of 
a  party,  on  the  ground  of  the  verdict's  being 
against  evidence,  is  in  familiar  use  the  ex- 
tension would  be  a  very  slight  one,  were  the 
power  extended  to  the  case  of  a  verdict  sup- 
posed to  be  grounded  (as  above)  on  insuffi- 
cient evidence 

In  the  case  of  exclusion  in  general,  the  as- 
sumption is,  that,  if  the  jury  were  buffered  to 
hear  the  evidence,  they  would  be  sure  to  be 
deceived  by  it  Experience,  had  judges  but 
patience  to  consult  her,  would  have  super- 
seded the  demand  for  this  rash  suspicion. 
Will  they  be  deceived  by  it  ?  Stay  and  see. 
Should  their  decision  prove  eironeous,  then, 
and  not  till  then,  it  may  be  proper  to  take 
measures  for  obtaining  a  new  one. 

§  4.  Importance  of  admitting  makeshift  in 
the  character  of  indicative  evidence. 

The  principle  employed  for  fixing  the  con- 
ditions to  be  annexed  to  the  admission  of 
makeshift  evidence,  was  this  —  viz  not  to 
admit  any  such  comparatively  untt  ustvvoi  thy 
evidence,  where  evidence  to  the  same  effect 
is  to  be  had  in  a  more  trustwoithy  shape, 
from  the  same  source. 

But,  supposing  the  sources  of  infoimation 
to  exist,  will  the  information  be  always  to  be 
obtained  from  them  in  any  such  more  trust- 
worthy shape  ?  He  whose  interest  it  is  to 
brjing  forward  the  information  in  question, 
will  it  be  in  his  power  to  draw  it  forth  from 
those  superior  sources9  This  will  depend  upon 
the  sagacity  and  industry  displayed  on  this 
ground  by  the  legislator  —  upon  the  care  taken 
ty  him  to  afford  the  requisite  powers  to  him 
(Whosoever  he  be)  whose  inclination  and  will 
is  In  a  state  of  preparation  for  .this  service, 
'<  The  pbwers  in  question  are  those  which 
are  rsqi^aite  to  the  investigation  of  a  chain  or 
thread  df  evidence  —to  the  discovery  of  such 
as  the  individual  nature  of  the  case 


may  have  happened  to  afford ;  and  (when  dis- 
covered) to  the  securing  of  its  forthcoming* 

ness  for  the  purposes  of  justice. 

To  take  the  arrangements  adapted  to  this 
purpose,  constitutes  one  of  the  principal  func* 
tions  of  the  system  of  procedure :  to  that 
subject  accordingly  they  belong,  and  not  to 
the  subject  of  the  present  woik.  A  brief  in* 
timation  of  the  mode  in  which  evidence,  fit 
or  unfit  to  constitute  a  ground  for  definitive 
decision,  may  be  applied  to  this  incidental 
pin  pose,€may,  notbwithout  reason,  be  expected 
to  be  found  hei  e 

By  the  term  indicative  evidence,  I  under- 
stand, not  any  particular  and  separate  sort  of 
evidence,  such  as  circumstantial,  direct,  self- 
icgarding,  and  so  foith, —  but  evidence  of  any 
sort,  consideied  as  being  productive  of  a  par- 
ticular effect ;  viz  the  indicating  or  bringing 
to  view  the  existence,  certain  or  probable,  of 
some  other  aiticle  of  evidence.  Indicative 
evidence  is  evidence  of  evidence. 

To  apply  the  distinction  to  the  subject  of 
makeshift  evidence  If  the  rule  above  laid 
down  in  this  bebalf  be  a  proper  one,  no  article 
of  makeshift  evidence  ought  to  be  received 
(viz  into  the  list  of  the  aiticles  constituting 
on  that  side  the  giound  for  decision,)  where 
evidence  in  a  more  tiustworthy  form  is  to  be 
had  fiom  the  same  source  in  other  words, 
no  such  aiticle  of  evidence  ought  to  be  re- 
ceived into  the  budget  of  documents  designed 
by  the  judge  foi  ultimate  use  Be  it  so.  but 
neither  of  this  description,  nor  of  any  other 
conceivable  dtscuption,  can  any  sort  or  ar- 
ticle of  evidence  be  named,  which  it  may  not 
be  proper  to  employ  in  the  character  of  indi- 
cative evidence  ,  viz  as  a  help  to  the  disco- 
very or  procurement  of  other  evidence,  such 
as  may  be  lit  for  ultimate  use 

Thus,  for  example,  in  the  instance  of  hear- 
say evidence  —  hearsay  evidence  of  the  second 
degiee — supposed  oral  evidence  transmitted 
thiough  two  media  Says  deposing  witness, 
in  his  examination  before  the  judge,  —  MkU 
dleman,  as  he  said  to  me,  heard  Percipiens 
say,  that  he  was  by,  and  saw  what  passed, 
when  the  defendant  gave  Occisus  his  death's 
wound;  and  there  ends  his  evidence.  Now 
then,  Middleman  and  Percipiens,  are  they 
both  alive?  The  evidence  is  plainly  unfit  to 
be  received  into  the  budget  for  ultimate  use: 
accordingly,  neither  would  it  in  any  case  be 
so  received  into  any  such  collection  under 
English  law. 

But  ought  such  information  to  be  altogether 
unemployed  and  lost  ?  By  no  means.  Unfit, 
in  the  character  of  evidence,  for  ultimate  use, 
it  is  not  the  less  fit  for  serving  in  the  cha* 
racter  of  indicative  evidence.  Let  Percipiens 
be  convened  before  the  judge;  and  if,  on  be-i 
ing  examined,  he  gives  evasive  answers,  pr 
says  he  knows  nothing  about  the  matter,  let 
Middleman  be  convened  to  confront  him;^ 
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that,  by  means  of  Middleman's  testimony,  the 
tmsrecollectioris  (if  any)  in  the  evidence  of 
Percipiens,  may,  if  possible,  be  eoirected — 
the  deficiencies  in  hi^  iccollcction  may,  if  pos- 
sible, be  supplied. 

The  same  explanations  are  alike  applicable 
to  every  other  modification  ot  makeshift  evi- 
dence.  Ca*uall\  wntten  evidence  isimhei- 
tive,  with  relation  tothejudiriallv  exti  actable 
oral  evidence  of  the  w  liter  of  the  scnpt  tian- 
scnpttiral  evidence  is  indicative,  \\ith  i  elation 
to  theoniciiicir^ciipt  minuted  evidence  i^  *of 
with  relation  to  the  wiilci  of  the  minute,  a- 
well  as  to  sinj  extrajudieial  witness  \\ho-r 
oral  statement  or  mutation  i-  tin1  Mibjeet  ot 
it:  munonttr  evidence  i-  *o,  with  iel.it ion  to 
the  script,  the  supposed  tenoi,  pmpnit,  01 
effect  ot  which,  is  thus  lepoited  lepoiud 
real  evidemv  is  M>,  \\ith  i elation  to  the  ie,il 
evidence  \vhnh  is  the  Mihjeet  ot  the  itpoit 
and,  in  eu-e  ot  the  intei  position  ot  di\cis 
media,  tiaiiMintted  evidence  of  an}  dmic*1  i- 
indicative,  ot  course,  ot  all  ^upuioi  diiMif* 
of  evidence  tiom  the  same  nimuial  -omre 

Fiom  the  bare  de^enption  ot  tin-  -pccie^ 
of  evidence  (that  is,  ot  tin-  UM«  thu-  to  be 
made  ot  anv  spe<  ie*>  ot  evidence,'  11  \\ill  be 
manifest  bi  \oiul  dispute  that  anv  ^v-tun, 
which,  foi  the  pmpo^c  nt  anv  Miit  ot  <  m-e, 
pencil  01  non-puial,  ^hould  (  nnle-^  loi  the 
a\oidan<v  of  pit  pondi  rant  dclav,  vt  \ition, 
and  expiMi^ei  omit  to  make  u^-  ot  miUc-hitt 
or  nthci  evideme  in  tin-  wav, — to  make  u-e 
of  it  to  the  utmo-r,  toi  the  pmpn-e  ot  di  — 
covering  tind  obttiimn^1  ^K'h  infoimtilion  <i^  i- 
to  be  had  HI  a  ^t.iic  lit  tin  ultim.tie  u>e,  --1-, 
to  the  aiiioiint  ot  ^u«  h  omi--ion->,  «!efeiti\e, 
and  unciindui  ive  to  the  i-iuN  of  III-THV 

The  [imposition  i^  not  a  pun-lv  h\|«othe- 
tieal  one  In  il.e  m-tai.ce  ot  the  IhiLli-'i 
svbtemof  pMKvdmc,  e\t  mphlie.itions  ot  it  hut 
too  c\ten*»i\e  m.i>  h*  ob-u\<<l  In  the  pi-iul 
branch,  in  ca-c-  ot  ti  Ion}  iiiM'h'mjahle  ami 
cleri,r\abl(»,*  or  MO  s|Mj.ilv  \\ithoiit  non^cn-r1 
in  lirst  and  -ee«)iul  late  cimiL1^,  evidenci',  ,i|i- 
phcable  or  not  to  ultim.ite  u-c,  bt1!  omr^  h\ 
accident  applicable  to  tlii^  u-e  it  ^ei\t".  tm 
the  discover},  .ind  thence  peih.ips  toi  the  ol)- 
tainment,  ot  evidence  ultimate  h  i  mplox.ibli 
This  inculciitcil  u-e  i^  i  \tmdible  :ih\,iv-  1»\ 
accident,  —  •  toi  domn  ide-un,  at  Ui<i^t,  <h- 
lected  to  the  legitimate  ends  ot  justice  )  is  an 
incident  ^till  w.inting  to  the  juiNpiudintidl 
8\Ht(Mii  of  English  proeeduro,)  —  this  u^e  is 
e\tendible,  to  a  et.it am  dt-iriee,  to  inferior 
offences  But,  to  causes  non-penal,  carried  on 
in  any  branch  of  the  regular  mode  ^  \\ltothei  i4 
be  the  branch  called  the  common-la\v  branch, 
or  the  bianch  called  the  e^vutv  hianch,)  it 
is  scarce  in  any  case  extendible.  It  the  evi- 
dence which  the  witness  whom  \  ou  have  sum- 


*  By  7  &*B  (r.  IV.  c,  28.  §  6,  the  benefit  or 
derjcy  with  respect  to  persons*  convicted  of  felony 
18  aoohbhed — Ed. 


Inoned  has  it  in  hi*  povvtr  to  give,  happens  to 
be  of  that  sort  which  is  applicable  to  ultimate 
use,  well  and  good, — it  may  be  put  to  use 
accoulingU  it  not,  the  arrangements  of  pro- 
cedure will  nbt  suffer  it  to  be  put  to  the 
other  u^e:  it  }ou  have  no  evidence  fiom  any 
other  «>mce,  bo  the  evidence  obtainable  from 
this  souieo  ever  to  conclusive,  }ou  lose  }four 
eau-e. 

CHAPTER  XII 
*isnut  \rioNs  or  i  \<,M^II  i  vwr  TV  REGARD 

'1O  M\K1  ^HII  1    1  \IDKNLE. 

Sun  jne  the  aiian^-ments,  Mich  the  rules  of 
jini:,  thai  have  been  suiureated  bv  a  ic- 
toi  the  <.  nds  ot  jn-tiee  the  avoidance  of 
rniMlecisiun,  on  cue  hand  ,  and,  on  the  other, 
the  loduciiiir,  onevuv  occasion,  to  their  least 
dimension**,  the  lollateial  and  never  com- 
ph  telv  avoidable  inetuivenienceis  of  dela}, 
vexation  and  expense 

It  tht»  above  siHiiiiLTcincnN  are  well  adjusted 
to -iiel,  then  end*. —  and  it  the  airan^emciita 
actual!}    pui-ned    bv    English  jurisprudence 
weie  al-o  vvrll  .uljn-^ted  to  these  Mime  ends, 
—  i  lio*e  aetnallv  eM^ting  anan^einents  could 
not,  in  an*  point,  be  veiy  widely  distant  fiom 
tin*  abo\i»  piopo^ul  oiu  -       So  much  l<»r  the 
alumni  iii.il  ivii  pn  i  mo  ot  thin^sn    The  pn  turc 
}\(  \\    to  be   iri\i'ii  iu\»-t  be  takrn   ti<>m  hie. 
It,   on  tin-  oee<i-K»n,    tin'  icadei  has  pic1  pared 
hi^  mind  to  view  a  sv^tein  ot  aiiangements 
-nirti^ti  d  bv,  and  /JM/M  tult  directed  to,  thr 
uid»  ot  |n^Ti«e,  t;K\iT  indi-ed  will  be  his  sur 
piiM-  and  disappointment.      It,   on  the  othc 
hand,  the  eonti.nv  hvpothe^H  be  assumed- 
it,   on   eon^ideiin^   the  nat^nal  opposition  0 
inteie^t  o"n   thi-  {.lound  between  tlie  gover 
noi-  and  the  t'tiveinod,  his  a^^umption  shouh 
be,  th  if,   in  tin1  views  and  vvi-lus  ot  the  an 
thoi-  of  thiM1  .in aniline  nt-,  the  ditlereiici 
between  nuht   deci-ion  and  mi-decision  has 
bei-n  in  i;i  m  i.il  ,i  rnattei  of  indiJFeience  —  and 
th.ir,  in  M>  fai  :i>  wa-,  conducive  to  the  pioht 
ot   tlif   iroveimntr  prot«.&^ion,   not   the  mini- 
mum, but  tin   maximum,  ot  delay,  vexation, 
and  c\pi  n-t  .    ha*   been   the  object  ot  endea- 
\oiiu — he  will  Imd  eveiv  object   rojMotuiit 
with    tha1    ,i--umption  —  tveiy  arrangement 
llovvinir  natnuillv  tiom  thut  ^ource 

An  i  \[»lan:itoi  v  hint  mu^t  in  this  place  be 
given  to  the  non-].rote^ional,  and  more  par- 
ticulail}  to  the  non-English,  reader.  Observ- 
ing one  cop\  ot  the  suiie  document  rejected, 
at  the  siine  time  that  anothi  r  cop}  ot  the 
Mime  nist  i  umeiit  is  admit  ted, — if,  for  anything 
that  appears,  both  are  in  existence  and  pro- 
ducible, it  may  naturally  enough  appear  to 
bun  that  the  rejection  ot  either,  however  ill- 
founded  in  principle,  would  be  matter  of  in- 
difference in  practice.  Reasonable  as  it  is*, 
the  supposition  would  be  erroneous  and  de- 
lusive* Under  a  different  HV  stein  ot  proce- 
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dure  — trader  the  system  drawn  from  Roman* 
law,  arid  generally  prevalent  on  the  continent 
—  it  would  either  be  agieeable 
r"  at  least  less  widely  distant  fiom,  the 
But  in  English  procedure,  no  o[>tion 
made,  if  it  be  exclusive,  is  ever  a  matter 
pf  indifference.  The  document  thus  excluded 
i$  always  the  document,  whatever  it  be,  that 
happens  to  have  been  tendered  The  conse- 
tyUfence  of  the  exclusion  is,  not  a  simple  re- 
ference  to  the  approved  document,  without 
further  delay,  vexation,  or  expense,  but  aji 
actual  loss  of  the  cause  to  the  party  whose 
document  is  thus  rejected.  The  direct  in- 
justice thence  resulting  as  to  the  main  point 
in  dispute,  is  not  indeed,  in  this  case,  in  every 
instance,  irreparable;  but  in  many  and  many 
an  instance  it  is.  either  because,  undei  the 
existing  arrangements,  the  dooi  is  not  left 
open  to  a  fresh  demand  on  the  same  pround, 
or  because,  in  the  interval,  and  befoie  it  can 
receive  a  decision,  either  some  neressaiy 
evidence  has  perished,  or  the  fund  necessaiy 
for  the  alimentation  of  the  suit  has  been  ex- 
hausted. Be  this  as  it  may,  and  according  to 
the  least  calamitous  result,  a  fre^h  trial,  hear- 
ing, or  whatever  be  the  name  of  it,  is  neces- 
sary— in  a  word,  a  fresh  suit*  in  consequence 
of  which,  the  delay,  vexation,  and  expense, 
bestowed  upon  the  preceding  one,  are  in  a 
great  part  (or,  as  the  case  may  be,  in  the 
whole)  wasted  and  thrown  away 

Here  then,  once  for  all,  let  this  deplorable 
and  but  too  indisputable  truth  be  boyie  in 
mind,  that  —  howsoever  it  might  be  under 
a  natural  system,  and  even  in  the  technical 
system  of  any  othei  country  —  in  the  tech- 
nical system  ot  finglish  jurisprudence  there 
are  no  innoxious,  no  complete!)  reparable, 
nor  anything  like  completely  rop<ir,ible,  mis- 
takes; and  that,  whatsoevei  absmdity  is  dis- 
cernible—  fraud,  and  the  spirit  of  extoition, 
may  or  may  not  have  been  the  cause  —  plun- 
der, oppression,  and  affliction,  are  infallibly 
the  result. 

On  this  ground,  as  on  every  other  pait  of 
the  vast  demesne  of  junsprudence,  whatever 
is  at  variance  with  the  ends  of  justice  will  be 
to  be  referred,  in  propoitions  not  always  to 
be  distinguished,  to  the  two  grand  sum  ces 
of  misdecision, — unpiobity  and  folly.  The 
improbity,  has  for  its  cause  the  as  yet  unre- 
medied  but  not  irremediable,  opposition  of 
interests  between  this  class  of  governors  and 
the  governed  The'folly  has  for  its  cause,  at 
leifet  for  a  very  principal  one"of  its  causes  one 
;of  the  essential  characters  of  jurisprudential 
law— the  taking  the  conceptions  and  prac- 
of  a  less  experienced  and  less  informed, 
standard  for  the  notions  and  practice  of  a 

experienced  and  better  informed,  age 
^I'pifdCtsd  to  bring  to  view  the  most  import- 
ant of  the  aberrations  from  the  above  rules, 
exemplified m  English  law;  together  with  the 


inconveniences  with  which  they  respectively 
appear  pregnant, 

1.  The  first  consists  in  admitting,  *t  the 
instance  of  the  plaintiff,  to  the  prejudice  of 
the  defendant,  in  the  lifetime  of  the  defen- 
dant, a  letter  or  memorandum  in  his  hand  : 
the  defendant,  though  alive,  being  neither 
compelled  nor  permitted  to  stand  forth  him- 
self in  the  chaYacter  of  a  deposing  witness, 
to  be  examined  upon  oath  (as  a  non-litigant 
virtues  would  be)  touching  the  facts  brought 
to  view  in  such  Britten  discourse.*  And  so 
in  the  ia*e  of  a  written  statement  of  the  plain- 
tiff's, at  the  instance  of  the  defendant. 

Bj  the  influence  of  a  supeistition,  which 
ha*  been  ah  eady  touched  upon,  and  which 
will  be  moie  thoioughly  discussed  in  another 
place,  the  evidence  of  a  defendant  is  not  per- 
mitted to  be  extracted  in  the  mode  recognised 
to  be  the  best  But  the  objection  confines  it- 
self to  the  best  mode  no  sooner  does  a  bad 
mode  pioent  itself,  than  the  prohibition  is 
taken  off 

Refusing  to  hear  the  testimony  of  a  de- 
fendant, exti  acted  in  the  way  of  vivd  voce 
examination,  the  law  refuses  (as  may  well  be 
imagined)  to  receive  the  testimony  of  the 
same  person  exhibited  in  the  foim  of  written 
non-judicial  evidence  —  in  the  form  of  a  let- 
ter or  memorandum,  riot  designed  at  the  time 
ot  writing  it  (or  at  least  not  pui  porting  to 
be  designed)  to  be  exhibited  as  evidence.  So 
far,  at  any  late,  it  is  consistent,  and,  admit- 
ting the  piopnety  of  not  suffeung  the  de- 
fendant to  be'exammed  in  the  character  of  a 
witness,  unexceptionable 

But  when  the  plaintiff,  having  by  any  ac- 
cident possessed  himself  of  a  letter  or  memo- 
randum in  the  hand  wilting  of  the  defendant, 
thinks  fit  on  his  part  to  exhibit  it  as  evidence  ; 
then  the  mle  goes  for  nothing,  and  the  evi- 
dence is  admitted  In  this  admission,  the  law 
consideis  itself  as  safe  against  deceit*  and  so 
it  undoubtedly  is,  viz  on  one  side,  the  side 
of  the  plaintiff,  —  the  only  side  to  which,  on 
this  occasion,  its  views  appeal  to  have  ex- 
*  tended  To  the  prejudice  of  the  plaintiff,  the 
admission  of  it  will  not  be  pioductive  of  in- 
justice Why  ?  Because  it  is  he  who  produces 
it  So  fai  is  right  the  reason  is  a  conclusive 
one  But  the  defendant?  are  his  interests 
taken  equal  care  of?  The  answer  is,  No:  they 
aie  entuely  neglected.  In  a  multitude  of 
cases  —  each  of  them  capable  of  being  realized, 
each  of  them,  doubtless,  every  now  and  then 
icalized,  —  conclusions  as  contrary  to  truth, 
*ib  they  are  prejudicial  to  the  defendant,  will 
every  now  and  then  be  drawn  :  necessarily 
drawn,  when  a  deaf  ear  is  turned  to  those 
vivd  voce  explanations,  by  which  the  truth  of 
the  case  might,  in  its  whole  extent,  be  brought 
to  light. 


Vide  wpra,  p.  124,  Note  *,— 
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2.  The  second  aberration  consists  in  the 
exclusion  put  upon  the  like  wntten  testi- 
mony of  a  \\itneba,  litigant  or  non-litigant, 
after  his  decease:  a  point  of  tune,  aftei  which, 
on  the  one  hand,  the  examination  ot  such  wit- 
ne^  1$  heroine  impossible,  on  the  other  hand, 
the  capacitv  ot  piofitmi:,  in  hi^  own  pt  r-on 
at  least,  h\  such  his  te^timonv,  Hipposniir  it 
false  and  fraudulent,  is  at  an  end 

Such  (it  \\ill  he  si'i'ii  '  is  the  com  so  taken 
inpencial  h\  thcLnglNh  law  acoiii-e  crowed 
indeed  b\  a  multitude  ot  yveptioiis,  the  pio- 
pnetv  ot  which  e:in  hj  noothel  ai£umcnts  he 
maintained,  than  1»\  $ai<  li,  the  vahdirv  ot  \\hirh 
is  the  condemnation  ot  the  ucneicil  iule 

In  the  vvholj  lield  ot  evidence,  \\lneli  is  a<* 
much  a^  to  siv,  in  thu  whole  lield  of  justice, 
few  points  can  be  ot  irieatei  impoitanre  Un- 
der thi^  liead  come  the  honks  of  a  ^hopkcepci , 
including  tin*  leiri^tei  ki  pt  hy  him  ot  tin1 
monies  due  to  him  r\  hat  ihc-c  Books  should 
riot  of  themselves  and  dining  the  mantel's 
lifetime,  he  conclusive  evidenc<  in  hi^  t  ivom , 
the  evidence  im-anctioned,  and  the  anthoi 
uncro^-exammed,  ]*»  a  piopoMlion  too  plain 
to  stand  in  need  of  aiuument  llaeh  • 
keepei  iiii^ht,  at  lh.it  idt*1,  impose  a  fax  to 
nnv  amount,  on  jn\  nuinher  ot  pciM»u*,  at 
his  choice  'lli.it  the  \\iittcn  e\id<  IK  e  <  \en 
ot  his  MM  \ ant  in  hi^  behalf  -Imuld  not  be  ie- 
d  l\cd  as  com  IUMV  e-  -should  not  hciec»ivcd 
at  all  during  the  lititinu  ot  ^urh  sei\,»nT, 
sueh  ser\ant  heinn  capable  ot  beinir  examim  d 
in  the  retrulai  mode,  iml\et  not  examined — i- 
another  pi oposition  which  i  baxe endeii\ouied 
to  establish  lint  it,  alt*  i  the  di  ath  ot  ^m  h 
seivant,  the  entiles  in.K'.e  h\  him  \\eie  not 
Jjeinntled  -o  niueh  a^  to  be  ieeei\ed  in  tlie 
charaett  i  ot  exnh^u'e,  \\li.»t  \\onld  Ife  the  eon- 
seqnence  "  *  ri  h<it  e\n\  nadeMiian's  title  to 
the  mome^  O\MIII:  to  him  toi  hispmds,  \\ould 
h'1  dependiMt,  eoin|»letel\  dependent,  on  the 
life  ot  the  stM\,mt,  the  houk-keepei,  the  ]oui- 

ni'vman,  the  i»<»it<i,  1»\  \\hom  the\  had  ht  en 
»          '          i  »•  • 

re-[iecti\el\  d«  Ineied  to  his  <  iistomcis  The 
death  ot  the  M»I  \ant,  and  the  nun  ot  the 
nia-ter,  \\ould  he  the  elleet  ot  the  same  m- 
evitahle  eau^e 

A  word,  a  phiase,  ahioken  hint,  an  uncom- 
pleted and  [)eiha|'s  une(nn[)leteahle  -»enrenc(, 
—  such  is  the  jj.uh  in  \\hich  Kea-on  clothes 
heiselt  on  tho-e  L'te.it  and  luie  o<'ca-ion^,  on 
\\hnkh  hhe  vouch^.ites  to  \i-it  the  ^helxes  ot 
Enplisth  law  Somt  tunes  the  \\onl  **  wrrt's- 
*z/?/flf  sometime*  the  phi«i^o  **  rnutw  nf  tunic," 
is  the  ti cigmciit  ot  a  reason,  under  ta\oui  of 
which  a  pretence  is  Bought  for  the  hie^ch 
made,  U|)on  this  ground,  in  the  n rational  and 
intolerahle  rule.  Hut  to  \\hat  use  introduce 
nece^sityV  —  what  justification  can  nccissity 
afford  for  the  breach  of  anj  rule  laid  down 
by  reason  —  of  a  rule  pre^cnbed  hy  any  com- 

*  Videsupra^  p.  123,  Isote  -f. — Ed. 


prehensive  view  of  the  dictates  of  utility? 
The  ^pecies  of  evidence  being  admitted,  one 
or  other  ot  two  opposite  results  —  deception, 
or  non-deception,  H  the  most  probable.  If 
admitted,  \vould  it  he  oftener  productive  of 
deception,  and  thence  of  eironeous  decision, 
than  ot  a  just  persuasion,  and  thence  of  a  de- 
CMOII  iicccuding  to  tiuth  and  justice?  In.this 
•M-  •,  where  is  the  mrrsst/?/  (let  what  will  be 
imdei*.tfMid  as  si^mheil  h\  that  vague  appel- 
lation - — \\heie  or  \\luit  is  the  necessity  that 
<MII  uan ant  the  admission  of  the  fallacious 
'  hirht ' 

App1\  the  «amc  observation  to  the  com- 
pound  teim,  the  cim/^e  of  trad*\  Trade  is  a 
i:ood  tlnnir,  it  is  nnneisallv  agreed  to  be  BO: 
Lrioat  ^aniiKvs,  though  not  always  very  ad- 
vantdtreoiH  ones,  aie  made  rontimially  in  its 
MT\ire  Hut  i-*  it  in  the  mitiue  of  tiade,  any 
mint*  than  ot  an\  other  desirable  object,  to 
be  lu  nehted  01  promoted  b\  the  letting  iu 
a  spi»eh«^  ot  light,  ot  \\hi<h  injustice  oftener 
tli.in  justice  \\ill  h\  the  ^ui>position  be  the 
consequence  '  \^  it  in  tho  nature  of  trade, 
anv  nioi(»  tlian  ot  justice,  to  lecejve  advance- 
iiieni  hv  a  s\ttciM  ot  (kcision,  of  \\h'ch  the 
t  ill  et  \\ill  he,  to  put  the  fruit?  and  piofitsof 
tiade  moie  tieqnenth  into  the  pocket  of  a 
eln  at  than  (>t  the  lautul  o\\nei? 

( )f  t  \\o  thinu-,  one  '1  he  evidence  admitted 
eithei  pioini-i^  to  he  most  tiequentl)  pioduc- 
li\eot  |ii-tire,  or  ot  injustice.  It  of  justice, 
no  Hirh  \\oid  a^  neee-sitj  or  trade  can  be  H?- 
M^S///// —  it  ot  injustice,  no  such  \\ord  can  be 
s//J/i/r///,  to  \\aii.mt  the  athni^sion  of  it.f 

It  h.is  been  o!>M'i\"d  alreadv,  that  theie  is 
.1  \\hole  ckisx  ot  tact**,  foi  the  pioot  of  which, 
in  spite  ot  all  excluding  iyle«,  a  door  is  thrown 
\\ide  itpLii  to  all  soits  ot  evidence  without 
Miuple  not  onl\  to  this  but  too  buspicioua 
e\ nit  nre,  but  to  tin  much  more  suspicious 
and  fallacious  evidence,  \\hieh,  by  English 
la\\\crs,  has  ^  often  been  confounded  with 
it  1  mean  Imntrti/  evidence  And  what  are 
thi'-e  tacts-;  I  can  think  ot  but  one  attubute 
l»v  \\hich,  indeteimmate  u*  it  i«*,  they  can 
be  di -viuited,  and  that  m,  ancient:  ancient 

f.ict facts  tending  to  the  estdl4i!?hment  of 

tamil)  i  elation,  locally  obligatory  custom, 
annent  possession  ot  nghtss  ot  partial  owner- 
ship, and  the  like.  It,  on  one  part  of  the 
pi  (Hind  moie  than  another,  the  argument  from 
neccsMU  can  be  said  to  apply  with  peculiar 
foice,  it  \\ill  be  on  this  On  this  sort  of 
ground,  exclude  thib  sort  of  evidence,  you 
exclude  all  evidence.  The  witch  of  Endor, 
the  sibvl  once  so  complaisant  to  the  curiosity 
ot  Ul v  ^ses,  are  not  now  in  office.  Ghosts  can- 
not now  he  brought  into  court,  obtoito  collo, 
to  be  3\vorn  and  cross-examined.  An  interval 

t  lu»r  a  fuller  exposure  of  the  arguments 
founded  upon  the  word*  necessity  and  trade,  see 
Book  IX.  Exclusion;  Part  III.  Deception ; 
Chap.  II L  &ect.  3. 
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of**  certain  length,  ha*  it  elapsed  between 
th$  present  'time  and  the  time  of  the  fact  or 
puppoaed  fact? — such  evidence  as  the  nature 
Gibing*  furnishes,  you  must  admit,  or  none 
WVfytta  extrajudicial  evidence,  if  it  be  to  be 
tad;  howsoever  it  happens  to  present  itself,  it 
taCjffattf  b&fc  chance:  failing  this,  even  hear- 
Wf  evidence — hearsay  evidence,  remote  from 
the  fountain  head  by  any  number  of  degiees, 
Mid  \vith  or  without  being  able  to  tiace  it  to 
the  fountain  head,  or  so  much  as  to  number 
tne  degrees.  Such  is  the  choice,  in  respect 
Of  sorts  of  evidence  one  of  these  two,  of 
&0ie.  But,  even  in  this  case,  of  what  avail, 
or  even  import,  is  the  plea  of  necessity,  any 
more  than  in  any  other  ?  As  to  the  iinpoi  t, 
iere  indeed  it  is  plain  enough  that  such  is 
ihe  case  —  this  evidence  or  none  But,  in  tln> 
?ase,  as  in  eveiy  other,  is  not  the  absence  of 
ill  evidence  a  preferable  result  to  the  pre- 
tence of  a  species  of  evidence,  which,  be  the 
:ase  what  it  will,  is  more  likely  to  give  bn  th 
to  a  wrong  judgment  than  to  a  right  oneg 

In  vain  would  it  be  to  say,  that  in  this  oaso 
;He  danger  of  deception  is  in  any  respect  less 
;han  in  any  other:  on  the  contraiy,  it  is  even 
fteater.  Recent  testimony  —  testimony  con- 
cerning recent  facts,  if  mendacious  or  othei- 
vise  incorrect,  possesses  its  chance  of  leceiv- 
ng  confutation  or  correction  in  the  regular 
uid  most  satisfactory  mode,  from  the  bane- 
ioned  and  scrutinized  testimony  of  persons 
&tili  alive:  ciicumstantial  evidence  will,  in 
the  character  of  indicative  evidence,  afford  a 
due  to  this  or  that  lot  of  vivd  voce  evident — 
i  clue  which  fraud,  with  all  its  cunning,  may 
lot  .have  suspected.  But,  in  the  case  of 
indent  facts,  who  shall  follow  out  the  clue 
;hat  has  been  brok&i  by  the  same  hand  that 
3Ut  the  thread  of  life  ? 

It  may  be  thought  superfluous,  after  this, 
to  add  any  such  reflections  as  the  following 
~~  I.  That,  in  point  of  dibtance  of  time,  no 
leterminate  line  has  been  so  much  as  at- 
;empted  to  be  drawn,   nor  could  easily  be 
Imwn,  between  these  ancient  facts  and  facts 
»f  more  ordinary  occurrence,  2  That,  among 
Jie  facts  ^hus  treated  as  ancient  facts,  are 
facts  that  may  have  been  but  as  of  yesteiday , 
3,  That  in  particular,  in  a  ease  that  has  given 
oifth  to  a  decision  pronouncing  the  admis- 
*ioti  of  even  hearsay  evidence,  the  length  of 
Interval  extended  not  beyond  twenty  yeai  s , 
4*  That  the  length  by  which,  in  the  proposed 
yi$e,  the  place  of  the  line  which  separates 
admission  from  exclusion  is  proposed  to  be 
determined,  is  the  length  of  human  life  —  a 
which,  though  in  one  case  it  may  be 
of  an  atom,  may  in  another  case  be 
number  ot  times  the  above  recorded 
mitted  length  of  twenty  years,  and  5. 
«e  criterion  between  cases  for  ad- 
tftaes  for  rejection,  ja  constituted, 
til*- length  of  time,  considered  in  it- 


self, but  by  the  existence  or  non-existencej>f 
the  faculty  of  submitting  the  testimony  to 
the  action  of  the  scrutinizing  and  purling 
tests.  The  witness,  in  mind  as  well  as  body, 
is  he  still  ready  at  the  call  of  justice  ?  Admit 
not  his  written  statement,  though  it  have  an 
antiquity  of  sixty,  of  eighty  years,  to  plead 
for  it.  Has  he  taken  his  departure  from  the 
world  we  live  in  ?  Admit  the  paper,  though 
the  ink  have  scarce  yet  ceased  to  wet  it.  But 
may  it  not  then  be  false  ?  false,  and  fabricated 
for  the  purpose  ?  Indubitably  it  may:  though, 
in  our  own  times  at  least,  such  fraud,  or 
any  mark  of  such  fraud,  committed  by  a  hand 
so  circumstanced,  is  neither  natural  nor  com- 
mon. But  is  the  presence  of  such  fraud,  in 
each  case,  more  probable  than  the  absence 7 
And,  wheie  present,  is  the  success  of  it  more 
piobable  than  the  failure,  after  all  the  warn- 
ing recommended  to  be  given  of  it,  and  which 
so  nat  in  ally  will  be  given  of  it?  And  are 
these  the  only  times  in  which  the  propensity 
to  fraud  has  been  to  be  found  in  the  nature 
ot  man  >  Foiged  deeds,  and  other  fruits  of 
letteied  fraud,  are  they  in  greater  proportion 
to  tine  and  authentic  wiitmgs  in  these  our 
times,  feuoh  AS  they  aie,  than  in  the  times  of 
monkeiy  and  monkish  chatters ^ 

Such  are  the  questions  of  minor  account, 
that  piesent  themselves  as  applicable  to  this 
pciiticuldi  case.  But  have  they  not  been 
alteady  supeiseded  and  rendered  superfluous 
by  that  hi  oddest  and  all-comprehensive  line 
of  aigumcnt,  which  covers  the  whole  of  the 
giound  to  whicb  the  species  of  evidence  now 
before  us  is  applicable  * 

3  A  third  abci  ration  consists  in  receiving 
the  testimony  of  a  witness  in  the  unsatisfac- 
tory font*  of  casually  written  evidence,  upon 
the  ground  of  a  mere  unforthcomingness  on 
his  part  at  the  time ,  without  any  inquiry  into 
the  cause,  whether  temporary  or  perpetual  ;* 
and  without  provision  for  reparation  of  the 
wrong,  in  the  event  of  its  being  proved  false 
by  subsequent  viva  voce  examination  in  the 
regular  and  proper  mode.  The  admissibihty 
of:  this  evidence,  under  these  circumstances, 
being  established,  what  would  be  the  conse* 
quence'3  That,  where  the  value  at  stake 
was  sufficient  to  pay  the  expense  of  the  fraud, 
a  man  would  piocure  hib  witness,  in  the  fiist 
place,  to  (abucate  a  piece  of  wiitten  evidence 
adapted  to  the  circumstances  of  the  case;  in 
the  next  place,  to  keep  out  of  the  way  till 
attei  it  had  been  put  to  its  judicial  use,  and 
a  decision  had  been  grounded  upon  it.  Or, 
by^procunng  the  like  testimony  from  a  man, 
whose  known  intention  it  was  never  to  re* 

*  This  is  scarcely  consistent  with  practice.  It 
has  been  held,  that  proof  of  the  hand-writing  ot 
a  clerk,  and  that  he  has  gone  abroad,  and  is  not 
likely  to  return,  is  not  sufficient  to  make  a  me- 
morandum by  Mm  admissible  in  evidence*  1 
E*p*  N.  P.  C,  2.—  Ed. 


CM.  XII.] 


MAKESHIFT— ENGLISH  LAW. 


visit  the  country  in  which  it  was  to  be  fabri- 
?ated,  the  expense  of  purchasing  absence 
might  thus  be  saved. 

Not  that  it  follows,  by  any  means,  that  if, 
under  favour  of  the  rule  protested  against, 
the  chaiacteiMic  fraud  \vere  even  to  bu  tie- 
cjuently  attempted,  the  attempt  would  be  as 
frequently,  or  an} thing  like  as  tiequentlv, 
Miccebsful.  With  the  vvaining  which  it  is 
here  piopo-ed  should  be  given  of  it,  and 
which,  \\ithout  anv  Mich  pinposal,  would  n  i- 
tinally  be  given  ot  it,  to  the  judge  ot  tact  bv 
the  ju<  gt1  ot  law,  I  should  not  expect  to  see* 
*»ueh  evidence  tiei^iientlv  productive  ot  a  de- 
rision on  that  side,  even  where  the  tiuth  ot 
the  cabtfcwis  on  that  same  side,  much  les^,  to 
see  any  frequent  icu*on  foi  ^u^pecdng  that 
tiaud  had  bv  this  means  been  tendered  tri- 
umphant, lint  vvheie,  without  inclining  any 
such  iisk,  the  pui  port's  ot  substantial  justice 
might  in  an  equal  dealer  be  Accomplished, 
the  danger,  whatevei  it  muv  amount  to,  bcem^ 
to  have  nothing;  to  compensate  it. 

JivmptoiiN  ot  a  tendency  at  le:i-t  to  admit 
in  this  unnuaided  wav  evidence  in  its  own 
nature  bo  Auspicious — s(>  apt  to  he  fallacious, 
has  been  heie  and  theie  bitiavid  bv  Kn^li-h 
la\v. 

4  In  leiraid  to  the  adnn-Mon  ot  tiaiiM-npt*, 
the  abeiiations  ot  Lni»hsh  law  aie  still  mole 
lemaikable. 

In  the  case  \vheie  the  onginul  is  not  ab^n- 
lutflv  unpiodm  ible,  the  question  i  expecting 
the  admission  ot  tian-cnpts  will  be  apt  at  111*4 
to  pn.M'nt  UM  It  a->  ot  litfcle  01  no  piactiral 
impoitance  it  the  tiansriipt  vvili^eive,  let 
it  be  admitted  —if  not,  kt  the  oiiumal  be 
produced  Thu^,  in  effect,  the  matter  will 
btand,  taking  the  woild  tit  laiA*  Hut  in 
Kngli**h  piocedme,  the  spmt  of  chicane  IMS 
on  this  part  ot  the  giound,  as"  on  M>  manv 
others,  contmed  to  i.n^e  a  cloud  ot  tiivolous 
distinctions,  undei  the  influence  ot  which  the 
inteiests  ot  justice  hav  e  in  numeioiis  instances 
gone  to  wieck  In  that  Astern  ot  piooeduic, 
so  far  as  the  u-e  ot  tnal  bv  JMIV  e\ten<K 
whatever  evidence  i*»  capable  ot  contributing 
to  toiin  the  piouml  ot  d«  ci^ion,  must  be  pie- 
sented,  eveiv  part  ot  it,  within  the  compass 
of  a  given  [»art  ot  a  given  da).  At  that  peiiod 
a  tian^ciiptuuil  document  bi-ing  presented,  if 
it  be  a  ca-e  vvheie  a  tianscript  ib  allowed  to 
be  leceivcd  in  place  ot  the  on^imil,  wi  11  and 
good  ,  it  not,  and  the  document  is-  a  neces^ar) 
one  to  the  -ule  ot  the  partv  bv  whom  it  \va-s 
produced,  the  cause  is  lo.-t  for  that  time  at 
least,  z.  c.  in  respect  of  the  action  then  de- 
pending: and  whether  the  loss  be  repaiable  or 
no,  depends  upon  a  vanety  of  ciicumstances. 
If  the  transcript  be  presented  un  the  defend- 
ant's side,  and  essential  to  it  —  and  if  ihe  case 
be  of  the  number  of  those  in  which  a  tran- 
script, or  that  sort  of  transcript,  happens  to  be 
found  inadimsbible,  —  woe  to  the  man  vvhobe 


lot  it  happens  to  be  to  occupy  the  station  of 
defendant !  If  it  be  the  pleasure  of  the  judge 
to  grant  him  a  new  trial,  on  condition  of 
taking  his  chance  tor  that  expensive  remedy, 
the  omission  may  be  repaiied  —  the  original 
mav  be  pioduced.  But  at  the  bebt,  and  even 
at  that  expense,  the  reparation  of  the  orms- 
Mon  —  the  buvmg  his  cause  fioni  perdition  and 
injustice,  and  hunselt  perhaps  fiom  rum  — 
depend**  not  upon  himself ,  whereas,  were  his 
-tation  in  the  cause  that  of  the  phuntitf,  it 
would  depend  upon  himself  to  suller  what  is 
called  a  ?/n/tsuii,  and,  at  the  price  of  a  fresh 
action,  to  .substitute  the  admissible  document 
toi  the  inadmissible  one. 

On  the  giound  ot  tianscnptural  evidence, 
among  the  inconvenience**  bv  which  suitors 
are  apt  to  be  toiinentrd,  tho^e  which  consi&t 
in  undue  decision  01  t.uluie  ot  justice  having 
the  ^pmiousiifSs  01  mcoirectne&s  of  this  spe- 
en's  ot  ev  idem  e  lot  thru  cause,  constitute  but 
a  small  piopoiuoit  ot  the  aggregate  mass.  It 
is  in  the  tuple  *hape  ot  delav,  vexation,  «nd 
expense,  that  the  principal  pait  ot  the  mis- 
chief  displavs  it^elt. 

Tiansi  npts  me  made  ot  a  mass  of  writing 
to  anv  extent,  vvheie  a  glance  of  the  ongina, 
would  be  sutbcient . 

Ot  a  muss  ot  writing,  of  which  but  a  smah 
pint  i^  relevant,  01  at  least  neeessaiy  to  the 
puipo-e,  the  whole  is  transciibed  without 
distinction  • 

'luuiM'iipts  aie  made  bv  an  official  hand, 
at  an  extia  expense  —  an  expense  sometimes 
aibitiai),  and  most  commonly 
a^  being  at  a  monopoly,  —  vvheie 
tiaiiscnpts  madt*  at  an  oidmarv  expense  might 
alfoid  ti  lot  ot  evidence  equallv  butibtactory  to 
un  ng|).utial  01  rand:d  ^iimd 

Oimmals  aie  fetched  horn  unlimited  dis- 
t. lines,  in  ollinal,  01  nihei  ajipiopnate,  and 
consi-quentlv  Inch-paid  custodv, — \\hen  tran- 
^c-npts  in  the  wav  ot  extra*  t,  01  even  entire, 
mijjit  be  obtained  and  suilicitiitlv  authenti- 
cated at  an  intciioi  pnce 

rl  he  IIKI-S  ot  delav,  vexation,  and  expense, 
which  lias  toi  its  uiiise  anv  real  himdfide  dls- 
beln-t  01  biispirion  as  to  the  genuineness  or 
coiUM'tncfc^  ot  a  lot  ot  tianscnptural  evidence, 
i^  pcihtips  not  a  tenth,  not  a  twentieth,  not 
a  hundit  dth  [>ait,  ot  that  which  habr/ia/ajffrfes, 
on  the  one  pait  or  the  other,  for  its  cause. 
In  the  view  of  guarding  against  spuriousness 
and  mcorrectne&s,  certain  regulations  are  OR- 
tabli^hed.  It,  in  anv  the  most  minute  par- 
ticular, pait}  A  is  found  departing  from  these 
regulations,  party  13  takes  advantage  of  the 
flaw.  Each  part},  sure  of  being  opposed  by 
moiallv  unjust,  though  legally  just,  objec- 
tions on  the  part  of  the  other,  heaps  paper 
upon  paper,  expense  upon  expense.  A  part), 
though  becuie  in  his  own  mind  against  ob- 
jection on  the  part  of  his  adversary,  will,  for 
the  sake  of  inflicting  vexation  on  bun,  pretend 
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to  apprehend  Vexation  from  him;  or  rather, 
without  *a  muth  as  the  necessity  of  any  such 
,  act  as  if  he  apprehended  it.  Agents 
tiea,  on  both  sides,  and  of  all  de- 
official  scribes  of  all  descriptions, 
(lit  have  an  interest  in  increasing  the  load  by 
Editions  in  themselves  unnecessary;  all  have 
pretences  for  giving  birth  to  such  increase  , 
ill  itove  it  more  or  less  in  their  powei  to  give 
birth  to  it.  Judges,  by  whom  such  abuses 
fehould  be  watched  with  a  sleepless  e\e  and 
Averted  by  an  inexorable  baud,  contribute  not 
da  much  to  reduce  the  load  as  to  increase  it  , 
by  useless  and  ground!  ess  punctilios,  the  result 
or  fiome  caprice  of  the  imagination  —  of  par- 
tial views,  in  which  the  contemplation  of  some 
ilUchosen  means  has  eclipsed  the  prospect  of 
the  ultimate  and  proper  end,  the  prevention 
>f  the  inconveniences  so  often  mentioned, 

Parties,  their  agents,  and  the  subaltern  of- 
fers of  justice,  each  on  his  own  pait  aims 
it  profitable  injustice  :  judges  second  the  eri- 
ieavours  of  all.41 

5.  Pew  questions  have  been  more  agitated 
n  English  law  than  those  which  relate  to  the 
idrnissibility  of,  and  the  effect  to  be  given  to, 
Afferent  aiticles  of  adscitittous  evidence  f 
Fhe  subject  occupies  sixty  closely  printed 
lominal  octavo,  real  quarto  pages  ln  Phil- 
ipps's  exposition  of  the  law  of  evidence  Of 
i  subject  thus  extensive,  more  than  a  very 
general  view  cannot  be  expected  to  be  given 
in  the  present  work-  nor  is  it  necessaiy  foi 
our  purpose  to  go  beyond  the  more  prominent 
features.  * 

One  remarkable  circumstance  is,  that  the 
whole  body  of  the  rules  of  law  relating  to 
this  subject  are,  with  a  very  small  number  of 
exceptions,  exclusionary.  Either  the  decision 
given  in  a  former  cause  is  said  not  to  be  evi- 
dence ;  and  then  it  is  that  decision  which  is 
excluded  ;  or  it  is  said  to  be  conclusive  evi- 
dence i  and  then  an  exclusion  is  put  upon  the 
whole  mass  of  evidence,  howsoever  consti- 
tuted, which  might  have  been  capable  of  being 
presented  on  the  other  side 

In  saying  this,  enough  has  already  been 
said  to  satisfy  any  one,  who  has  assented  to 
what  was  said  in  a  former  chapter  conceimng 

adscititious  evidence,  that  nearly  the  whole 

_r.   jfe»fr.  _ 

*  The  papers  from  winch  the  above  remaiks 
OH  the  aberrations  of  English  law  have  been  com. 
iled,  were  written  by  Mr.  Bentham  at  different 
4nd  left  by  him  in  a  very  incomplete  and 
ntitious  state.    It  appears  that  he  had  m- 
to  give  some  account  of  what  is  done  by 
h  law  in  regard  to  all  the  different  kinds 
makeshift  evidence,  Jmt  never  completed  his 
The  remainder  of  this  chapter  (with 
ion  of  a  fragment,  which  tor  distinc- 
haa  tyeen  printed  within  brackets,)  is 
the  reswt  of  *  partial  attempt  to  till  up  the  void 
'  been  left  in  the  body  of  the 


t  See  Copter  It  of  this  Book,  §  3,  tupra, 
<  127. 


of  the  established  rules  on  this  subject,  qx~ 
cept  to  the  extent  of  the  single  and  very  li- 
mited case  in  which  it  was  there  seen  that 
exclusion  is  propei,  are  bad.  Accordingly, 
the  lule  that  a  judgment  directly  upon  the 
point  is  conclusive  in  any  future  cause  be- 
tween the  same  parties,  is  a  good  rule  —  it 
is  almost  the  only  one  that  is 

Even  this  rule  is  cut  into  by  one  excep- 
tion ,  that  veidict*  in  crmnnil  proceedings  are 
not  only  not  conclusive,  but  aie  not  even  ad- 
missible evidence,  in  civil  cases  J  For  this 
exception,  'two  lea^ons  are  given,  the  one 
founded  on  a  mcie  technicality  —  the  other  on 
a  view,  though  a  narrow  and  partial  one,  of 
the  justice  ot  the  case  The  first  is,  that  it 
is  ics  inter  altos  atAa  the  paities  in  the  civil 
cause  cannot,  it  is  said,  have  been  also  the 
parties  in  the  previous  criminal  one,  the  plain- 
tiff in  a  criminal  proceeding  being  the  king 
It  is  obvious,  however,  that  the  king's  being 
plaintiff  is  in  this  case  a  mere  fiction  Al- 
though the  pai  ty  in  whose  favoui  the  previous 
vcidict  is  offered  in  evidence,  was  not  called 
the  plaint  iff  in  the  foruiei  pioceedmg,  there 
is  nothing  uhatevei  to  hmdei  him  from  hav- 
ing been  the  prosecutor,  who  is  substantially 
the  plaintiff  Now  if  he  was  the  prosecutor, 
and  his  adveisary  the  defendant,  it  is  evident 
that  the  cause  *s  between  the  same  parties; 
that  it  is  not,  in  reality,  re.s  inter  ahds  acta  ; 
and  that  if  it  be  treated  as  such,  justice  is 
sacrificed,  as  it  so  often  is,  to  a  fiction  of  law. 

The  other  reason  is,  "  that  the  party  in 
the  civil  suit,  in  \those  behalf  the  evidence  is 
supposed  to  be  offered,  might  have  been  a 
witness  on  the  prosecution  "||  This  is  true. 
He  mujht  have  been  a  witness,  and  the  pre- 
vious veiAct  might  have  been  obtained  by 
his  evidence  But  it  miqht  be,  that  the  con- 
trary was  the  case.  Whether  he  was  a  wit- 
ness, or  not,  is  capable  of  being  ascertained. 
If  he  was  not  a  witness,  why  adhere  to  a  rule 
which  cannot  have  the  shadow  of  a  ground 
but  upon  the  supposition  that  he  was'*  But 
suppose  even  that  he  was  a  witness,  and  that 
the  verdict  \\hich  he  now  seeks  to  make  use 
of,  was  obtained  from  the  jury  by  means  of 
his  own  testimony  This  will  often  be  a  very 
good  reason  foi  disti  ust  ;  but  it  never  can  be 
a  sufficient  reason  for  exclusion.  Under  a 
system  of  law,  indeed,  which  does  not  suffer 
a  party  to  give  evidence  directly  in  his  own 
behalf,  it  is  consistent  enough  to  prevent  him 
from  doing  the  same  thing  in  a  roundabout 
way  A  proposition,  however,  which  will 
be  maintained  in  the  sequel  of  this  work,  is, 
that  in  no  case  ought  the  plaintiff  to  be  ex- 
cluded from  testifying  in  what  lawyers  indeed 
would  call  his  own  behalf,  but  which,  by  the 
aid  of  counter-interrogation,  is  really,  if  his 
cause  is  bad,  much  more  ,his  adversary's  be* 
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half  than  his  own.  Should  this  opinion  be 
found  to  re^t  on  sufficient  ground*,  the  reason 
ju*t  referred  to  for  not  admitting  the  toimer 
veidict  as  evidence,  will  appeal  tube,  on  tht 
contraiv,  a  strong  reason  toi  admitting  it. 

Thus  mu<h  mav  *ulli<  e,  as  to  the  iu^l  rule 
relating  to  tin**  subject  in  English  l,i\\  — ii 
rule  which  ha*»  been  seen  to  IK*  MS  ita^onahlc, 
Ob  the  above-mentioned  e\n  ption  to  it  i* 
umeaMMiable  \\  e  ^hall  1md  tew  in-tann*, 
in  the  MICC<  rdmy  inks,  ot  :in  appioach  e\ui 
thin  near  to  the  contuujs  ot  common  M'n-e 

Foi,  tn-t,  a  ]u<itrmcnt  i^  not  eviucm  e,  evcil 
between  tlie  '•aim1  paitn1-,  i€  ot  anv  inittei 
which  rauie  roll  iteiallv  in  qne-tion.  noi  ot 
any  mifter  incident, ill\  coiim/able,  nni  ot 
an\  mutter  to  be  intent  d  hv  aiLument  iiom 
the  imminent  "*  Hv  the  woids  mi  <?^A/uf, 
livvvei^  Mimetmics  mean  one  fTlfiTfr*,  *nnit'- 
timi»s  anothei  hen1,  hovvtvei,  rn*t  <ittiH>\\t!ilt 
in  evidence,  is  what  is  meant*  *rl  Irtit  it  ou:;ht 
not  to  be  ti»tulf^nt  as  to  anv  tact  but  Mieh 
a*  the  judgment,  it  contoimahlr  to  la\\,  ne- 
co^anlv  Mippo>es  to  have  been  piovcd,  is  no 
more  than  \\e  have  MM-II  in"  a  toimei  ehipter. 
tbat,  however,  bee, HIM  it  ouu'ht  not  to  be 
made  com  In-ive,  it  oiiLlit  not  to  be  adnn^i- 
ble,  i-s  <m  inleienee  \\lneli  none  but  a  lawyer 
would  e\ei  think  ot  drawing  A  eoninmn 
man's  actions  u.e  icceived  e\ei\  da\  a^  <n- 
cum^t.uitiul  e\iden«e  ot  the  inotue  bj  which 
he  \\as  ar' tiateil  \\h\  not  thn-e  ot  a  jmlue-' 
-  The  <e\t  inle  i-,  that  a  \eidiet  01  ]ndg- 
inent  on  a  loinni  oetM-ion,  i>,  not  eudenee 
against  anv  ont»  \\ho  \\a*  a  Miaii'jer  to  the 
foimer  pmettdnm1  th.it  i-,  \\ln>  ua-  not  a 
p»irt\,  noi  stond  in  an\  Mieh  lelatmn  to  a 
pait\,  a^  \\ijl  mduee  l,i\\\ers  to  *-a\  that  he 
\\.is  jtjtn/{{}  tht1  \eidict  The  fra-on  \\h\  a 
judgment  nndei  the-e  cut  um^tiint  t^  ]>  not 
e\idi  net  ,  i-,  that  it  i-  n  s  u<f<  /  <il><>>*  n>  in  lint 
\\e  ha\e  «eenalit  idjf  that  iN  being  //'s  int*  / 
filn^  (utit,  thoiiL'h  a  -ntlieient  lea-on  tnr  le- 
eeivmi:  it  with  summon,  i^  no  iea-on  for 

excluding  it. 

The  moie  -poeial  i«  a-on,  b\  which,  in  the 
ra^e  now  under  con-ideiation,  this  gemial 
one  is  conoboi.itfd,  i*-,  th.it  the  paitj  Vfc  had 
no  opp<MluniT\  t<>  t'X.ui.ine  \\itiu sw^^^  or  to 
diicMid  him-elt,  m  to  appeal  aLr.uiist  the  judg- 
ment '  J  This  bemur  undi  niable,  it  \\tnild  b^1 
\er\  impropei,  no  doubt,  to  take  thcjuiig- 
mcnt  for  cn?ichf\irfi  On  thisgiound,  what  ^ 
the  dictate  ot  unsophisticated  rommon  ^en^e  ' 
A  verv  ob\ious  one  As  the  paity  has  not 
had  an  opportunity  to  examine  witnesses,  to 
defend  hiniM'lf,  or  to  appeal  against  tlj/e  judg- 
ment, at  a  former  period,  let  him  have  an 
opportunity  of  doing  all  these  things  now:  let 
him  have  leave  to  impeach  the  validity  of  the 


•  C,  J.  De  (ircy,  in  the  Duchess  of  Kingston's 
case,  apnd  Philhpp*,  1,  304 
f  Me  Chap.  11.  $  Phillippaf  i.  309. 


grounds  on  which  the  former  judgment  was 
given,  and  to  show,  by  comments  on  the  evi- 
dence, or  by  adducing  fresh  evidence,  that  It 
\\as  tin  improper  one  :  but  do  not  shutout 
pel  haps  the  onlv  evidence  wfiich  is  now  to 
be  had  against  him,  meiel)  because  it  Nvould 
be  unjust,  on  the  giound  of  that  evidence,  to 
condemn  him  \\ithout  a  hearing.  In  the  na- 
tine  of  A  ju<Lrment  i^  theie  anything  wlncn 
tendei^  a  jui\  le^-  capable  of  appreciating 
that  kintl  ot  evidence,  than  any  other  kind, 
at  its  jii^t  \filuc  -  Hut  it  is  u*e1e*s  to  argue 
atiuinst  one  pa'ticnlar  case  of  the  barbarous 
polirj  \\hich  excludes  all  evidence  that  seems 
in  anv  device  expo^etl  to  be  untrustworthy. 
'I  he  pioots  winch  will  be  hereafter  [j  adduced 
ot  the  ah-uidity  ot  the  principle,  aie  proofs  of 
its  ah-muit)  in  tlu^  ca-e,  as  in  every  other. 

Anothei  nuiou**  iulti  i-,  that,  as  a  judg- 
mt  nt  i-  not  evidence  ti<j(tni\t  a  stranger,  the 
contiaiv  ludgment  -hall  not  be  evidence  for 
him  it  the  uile  it-ell  is  u  curious  one,  the 

reason  gum  for  it  is  still  more  so '*  No- 

hoilj  can  take  benefit  bv  a  veuhct,  who  had 
not  t'Cen  pujudieed  bv  it,  had  it  gone  con- 
t i.uv  "  a  maxim  which  one  would  suppose  to 
have  found  its  way  tiom  the  gaming-table  to 
the  bench  It  a  paitv  be  benefited  by  one 
iluow  (»t  the  dice,  he  will,  it  the  rules  of  fair 
plav  au1  ob-eived,  be  prejudiced  by  another: 
l)iit  that  the  con^e<iuence  should  hold  when 
applied  to  jn-tice,  is  not  etjiidllj  clear.  Thitt 
mil1  ot  tiiututihty  is  destitute  of  even  that 
scmblaliVf  nfr  lUiMin,  which  there  is  for  the 
»mle  concerning  ?*s  ititci  alw*  acta.  There 
is  K  a-on  toi  savimr  that  a  man  *hall  not  lose 
his  <  jiuse  in  consequence  «f  the  veidict  given 
:n  a  loinu'i  piocettlin^r  to  which  he  was  not 
a  pait\  ,  but  theie  is^no  rea-tm  whatever  for 
SIVUIL;  that  he  shall  not  lose  hiscau*e  in  con- 
sequence of  the  verdict  in  a  proceeding  to 
which  lie  zn/s  u  paitv,  meiel}  because  his 
ad \eiMtry  VMIS  not.  It  is>  ii^rht  enough  that 
a  veidict  obtained  by  A  again* t  li  hhould  not 
bai  the  claim  ot  a  thud  party  C,  but  that  it 
should  not  be  evidence  in  favour  of  C  against 
It,  M'cms  the  \ti\  height  of  absurdity.  The 
onlv  tia^meiit  ot  a  reason  which  we  can  find 
in  the  books,  having  the  lea^t  pretension  to 
Kilinnalitv,  is  this,  —  that  C,  the  party  who 
,Aes  the  verdict  in  evidence,  may  have  been 
one  ot  the  \\itnebbes  by  means  of  whose  tes- 
timonv  it  was-  obtained.  The  inconclusive- 
lies*  ot  this  reason  we  have  already  seen. 

The  rule,  that  a  judgment  inter  alws  iVnot 
evidence,  which,  like  all  other  rules  of  lavv^ 
is  the  perfection  of  reason,  is  in  a  variety  of 
instances  set  ande  by  as  many  nominal  excep- 
tions but  real  violations,  all  of  which  are  also 
the  perfection  of  reason.  To  the  praise  of 
common  sense,  at  least,  they  might  justly  lay 
^  -  - —  -•  — 

||  See  Book  IX.  Exclusion;  Part  III.  Zte- 
cepiion. 
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If  they  did  no  more,  in  each  instance, 
than  abrogate  the  exclusionary  rule  But  if 
tw  W&ft  be  'bad  in  one  way,  the  exceptions, 
is  usual,  are  ted  in  the  contrary  way. 

>0f*e  of  the  exceptions  relates  to  an  order 
ftf  removal,  executed,  and  either  not  appealed 
Against,  or,  if  appealed  against,  confirmed  by 
$W  quarter-sessions.  This,  as  between  third 
parishes,  who  were  not  parties  to  the  order, 
Is  admissible  evidence,  and  therefore  (such^is 
Jttrisprudential  logic)  conclusive  the  officers, 
therefore,  of  a  third  parish,  in  which  the  pau- 
per  may  have  obtained  a  settlement,  have  it 
in  their  powei,  by  meiely  keeping  the  only 
witnesses  who  could  prove  the  settlement 
fctft^Of  the  way  till  after  the  next  quartei- 
sessions,  or  at  farthest  foi  three  months,  to 
rid  their  parish  for  ever  of  the  incumbrance 
The  reason  of  this  is,  *«  that  there  may  bo 
ionae  end  to  litigation,"* — a  reason  which 
16  a  great  favourite  with  lawyers,  and  veiy 
justly.  Litigation — understand,  in  those  who 
cannot  pay  for  it — is  a  bad  thing .  let  no  such 
person  presume  to  apply  for  justice*  One  is 
tempted,  however,  to  ask,  whether  justice  be 
a  thing  worth  having,  or  no?  and  if  it  be,  at 
what  time  it  is  desirable  that  litigation  should 
be  at  an  end  ?  after  justice  is  done,  or  before  ? 
It  would  be  ridiculous  to  ask  for  what  reason 
it  is  of  so  much  greater  importance  that  liti- 
gation between  parishes  should  have  an  end, 
than  litigation  between  individuals,  since  a 
question  of  this  sort  would  imply  (what  can 
by  no  means  be  assumed)  that  reason  had 
something  to  do  with  the  matter.  < 

What  is  called  a  judgment  in  rem  in  the 
exchequer,  is,  as  to  all  the  world,  admissible, 
add  conclusive.  The  sentence  of  a  couit  of 
admiralty,  is,  in  like  banner,  as  against  all 
Persons,  admissible,  and  conclusive  So  i^ 
aven  that  of  a  foi  oign  court  of  admn  alty  The 
sentence  of  ecclesiastical  com  ts,  in  some  par- 
ticular instances,— this,  like  the  others,  is  ad- 
missible, and,  like  the  others,  conclusive.  It 
is  useless  to  swell  the  list-  Equally  useless 
would  it  be  to  enter  into  a  detailed  exposition 
of  the  badness  of  these  seveial  lules  The 
reader  by  whom  the  spirit  of  the  foregoing 
remarks  has  been  imbibed,  will  make  the  ap- 
plication to  all  these  cases  foi  himself 

Tha  law  recognises  no  difference  in  effect, 
'ten  the  decision  of  a  court  abioad,  and 
of  a  court  at  home.  The  sentence  of 
foreign  court,  of  competent  jurisdiction, 
directly  deciding  a  question,  is  conclusive,  if 
the  same  question  arise  incidentally  between 
the  same  parties  in  this  country  :  in  all  other 
cases  it  is  inadmissible.  The  case  of  debt, 
in  Which  it  ie  admissible,  but  not  conclusive, 
it  p*r#*Uyt  and  but  partially,  an  exception , 
far  erven  Jft  this  ease  the  foreign  judgment  is, 
as  to  some  points,  conclusive^ 

*  Philfipj*,  i.  312,          f  Ibid,  i.  330-334, 


To  make  no  allowance  for  the  different 
chance  which  different  courts  afford  for  recti- 
tude of  decision,  would  be  consistent  enough 
as  between  one  couit  and  another  in  the  same 
country :  in  England,  at  least,  the  rules  of 
the  seveial  courts,  howsoever  different  among 
themselves,  being  each  of  them  within  its 
own  sphere  the  peifection  of  reason,  any  such 
allowance  as  is  here  spoken  of  would  be  ob- 
viously absuid .  that  must  be  equally  good 
every wheie,  which  is  everywhere  the  best 
possible.  Of  foreign  judicatones,  however, 
•taken  in  the  lump,  similar  excellence  has  not, 
we  may  venture  to  affiim%  been  ever  piedi- 
cated  by  any  English  lawyer,  nor  is  likely  to 
be  by  any  Englishman ,  foi  Englishmen,  how 
blind  soever  to  the  defects  of  their  own  IP- 
stitu^  }ris,  have  usually  a  keen  enough  per- 
cepti  n  of  the  demerits,  whether  of  institu- 
tions or  of  anything  else,  if  presented  to  them 
without  the  bounds  of  then  own  country. 
Were  a  consistent  regaid  paid  to  the  dictates 
of  justice,  what  could  appear  moie  absurd 
than  to  give  the  effect  of  conclusive  evidence 
to  the  decisions  of  couits  in  which  nearly  all 
the  vices  of  English  procedme  pie  vail,  un- 
accompanied by  those  cardinal  secunties  — 
publicity  and  cross-examination. —  which  go 
so  fai  to  make  amends  for  all  those  vices,  and 
which  alone  render  English  judicature  en- 
dm  able'  Yet  the  lule  which,  in  so  many 
cases,  excludes  those  decisions  altogether, 
errs  nearly  as  much  on  the  contiary  side;  for, 
the  difficulty  of  bringing  witnesses  and  other 
evidence  horn  another  country  being  gene- 
i  ally  greater  than  that  of  bringing  them  from 
another  and  peihaps  not  a  distant  part  of  the 
same  count jy,  there  is  the  greater  probability 
that  the  decision  m  question  may  be  the  only 
evidence  obtainable 

Aftei  what  has  been  observed  concerning 
the  admits! bill ty  of  pnoi  decisions  in  English 
law,  little  need  be  said  on  that  of  prioi  de- 
positions Wheiever  the  decision  itself  is 
said  to  be  res  inter  altos  acta,  the  depositions 
on  which  it  was  grounded  are  so  too ,  and 
are  consequently  excluded  In  other  cases 
they  ai  e  genei  ally  admissible  though  to  this 
theie  are  some  exceptions  Happily  nobody 
ever  thought  of  making  them  conclusive, 

[t  Among  the  causes  which  have  contri- 
buted to  heap  vexation  upon  suitois  on  the 
ground  of  evidence,  one  has  been  the  scram- 
ble for  jurisdiction  (i  e.  for  fees)  between  the 
common -law  courts,  and  the  courts  called  • 
courts  of  equity.  Such  was  the  hostility, 
the  common-law  courts  refused  to  give  cre- 
dit to  whatever  was  done  under  authority  of 
their  rivals.  Depositions  in  equity  were'not 
admissible  evidence  at  common  law.  When 
the  work  of  iniquity  is  wrought  by  judicia* 


±  Here  commences  the  fragment  alluded  to  in 
).  170. 
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hands,  there  tnust  always  be  a  pretence  ;  but 
no  pretence  ha*  been  too  thin  to  serve  the 
purpose.  It  counts  alvvavs  in  borne  word 
or  phrase:  and  an\  one  word  that  comes  up- 
permost is  sufficient. 

The  pretence  on  this  oriM-ion  \v.i«,  —  a 
court  of  equitv  H  not  a  court  of  leeoid  A 
better  one  would  have  been,  to  have  said,  it 
is  not  a  tennis  court  The  consequence  \\ould 
have  been  equally  legitimate,  and  the  detects 
of  the  common-law  courts,  and  the  elfionteiy 
of  the  conductor-  of  th^  business,  would  not 
have  iK'iMi  placed  in  *o  stiikmg  a  point  ot 
view. 

With  much  better  reason  fit  rc.ison  had 
anything  to  do  in  tin*  business)  might  the 
eqmt)  courts  have  refused  the  application  ot 
courts  ot  recoid  to  the  common-l.iw  couits 
In  eveiv  cause,  the  evidence,  and  th.it  alone, 
is  the  essence  ot  the  eau-i  ,  in  it  i*»  contained 
whatever  emntitutes  the  individual  chaiactei 
of  the  cause,  and  distinguishes  it  tiom  all 
othci  causes  of  the  same  speeies  to  a  eau-e, 
the  evidence  is  \\hat  the  keincl  is  to  the  nut 
In  a  court  of  equitv,  this  puncip  il  psut  ot  the 
cause,  though  not  made  up  in  the  be*t  man- 
ner, is  at  any  late  put  upon  record,  01,  in 
plain  Enirhsh,  committed  to  \\iitini?,  and  pie- 
ser\ed  In  a  comt  of  law  this  is  never  done. 
The  evidence,  like  the  leaves  ot  the  Si!>vl,  N 
committed  to  the  wmd>  What  tfoe^  b\  the 
name  ot  the  iccoid  i*>  a  compound  ot  sense 
and  nonsense,  with  e\<v^  ot  nonsense  the 
M'lise  composed  ot  a  minute  quantitv  ol  u-e- 
ful  truth,  di  owned  and  i  «ndeied  seaice  di^- 
tmguibhaMe  bv  a  Hood  ot  IKS,  \\hieh  \\onld 
be  moie  mischievous  it  they  \\eic  le^  nofo- 


ings,  why  scruple  to  refuse  credit  to  their 


In  the  couit  ol  Exchequer,  the  Vune  judge- 
constitute  one  dav  a  couit  of  equitv,  anothei 
dav  a  court  ot  law  What  it  (he  occasion  for 
the  i  election  ot  the  evidence  had  presented 
itselt  in  this  court  *  In  the  hands  ot  an  Kng- 
lish  judtcc,  the  /MS  m*  ntit'ti <li  is  the  svvoidot 
Alexinder  On  the  deelaied  giound  ut  ini- 
quity, stopping  ever)  d  i)  their  own  pioceed- 


own 

It  is  now,  however,  fully  settled,  that  the 
answer  of  the  defendant,  as  well  as  the  de- 
positions of  witnesses,  in  Chancery,  are  evi- 
dence in  a  court  of  law;  and  that  ki  a  decree 
ot  the  court  of  Chancerv  may  be  given  m 
evidence,  on  the  *ame  tooting,  and  under  the 
*ame  limitations,  as  the  veidict  of  judgment 
of  a  court  ot  common  law/'* 

The  exemplifications  which  we  undertook 
to  give  ot  the  detects  ot  English  law  in  re- 
lation to  makeshitt  evidence,  may  here  end. 
To  what  pui  pose  weaiy  the  reader  with  the 
dull  dttciil  ot  the  cases  in  which  casually- 
vvntten  or  ci  paitc  preappointed  evidence  are 
excluded,  with  the  equallv  long,  and  equally 
dull,  list  of  tin1  cases  in  which,  though  exclu- 
sion would  be  just  as  reasonable  (if  it  were 
iciisoiiiihlo  at  all,)  admission,  and  not  exclu- 
sion, is  the  tule?  To  know  that  the  esta- 
hli*hed  sj stems  are  everywhere  radically 
wiontf  —  w long  in  the  fundamental  principles 
upon  which  thev  lest,  and  wiong  ju&t  so  far 
US  those  principles  are  consistently  applied, — 
this,  to  the  person  who  re^aids  the  happiness 
ot  mankind  a>  \\oith  pin  suing,  and  good  laws 
ji^  essential  to  happiness,  is  in  a  pre-eminent 
device  impoitant  and  interesting.  But,  for 
oin1  who,  by  a  comprehensive  survey  of  the 
giand  ffutinvs,  has  satished  himself  that  the 
sv^tcm  is  lotten  to  the  core;  tor  such  a  per- 
son to  know  th.tt  it  is  somewhat  more  toler- 
able in  one  part  than  in  another  part  —  that 
•{umciples  which  me  mischievous  in  all  their 
applications,  »ue  a  little  moie  or  a  little  less 
im-chuvous  in  one  application  than  in  an- 
other—  that,  in  tin*  or  that  poition  of  the 
lieldot  law,  vicious  theories  are  consistently 
can  led  out,  and  \ield  their  appropriate  fruit 
meqiiallv  vieinuspiaetiee,  \\hileinthisorthat 
odd  eoinei  thev  aie  dcpaited  trom, — would  in 
iTLiieiul  be  a  *oi  t  ot  knowledge  as  destitute  of 
instiuction,  as  it  alwavs  is  and  necessaiily 
mu^t  be  ot  amusement. 

*  Phillipps,  i.  340. 
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CHAPTER  I 

AUTHENTICATION,  WHAT.      CONNEXION  OF 
SUBJECT    WITH    THAT    OP    PiiLAP- 
EVJDKNCE, 


Itf  the  book  having  for  its  subject  preappomted 
evidence,*-*—  in  bringing  to  view  the  usrsoi  ad- 
v&itayes  derivable  from  that  kind  of  evidence, 
considered  as  applied  to  instruments  expieb- 
tltfe  of  Contracts,  taken  in  the  laigcst  sense,  — 
prevention  of  spin  iou  soi  falsified  instiuments, 
i.e.  spurious  in  the  \vholeorin  part,  was  stated 
M  being  of  the  number  of  those  uses. 

The  function  then  considered  as  belonging 
to  the  legislator  was,  so  to  order  mattei  s,  that, 
JW  so  far  as  contracts  have  been  entered  into, 
genuine  instruments  expressive  of  them  shall 
be  in  existence  ,  and  that  sp  unous  instruments, 
instruments  expressive  of  discourses  that  were 
never  uttered  by  the  persons  by  whom  they 
purport,  or  by  some  one  are  pretended  to  have 
been  uttered,  may  not  be  in  existence 

So  to  order  matters,  as  that,  when  an  in* 
fitrument  so  framed  as  above  is  genuine,  it 
shall  be  believed  to  be,  and  recognised  as, 
genuine;  and  that,  when  an  instrument  pur- 
porting or  appearing  or  pretended  to  be  S<JL 
framed  as  above,  is  not  genuine,  but  either 
spurious  in  toto  or  falsified,  it  shall  be  undei- 
stood  that  it  is  spunous  or  falsified  ,  and,  in 
case  of  falsification,  what  are  the  parts,  in  it 
that  are  falsified  ;  is  another  of  the  legislator's 
functions,  which  icmams  to  form  the  subject 
of  this  book. 

On  that  former  occasion,  room  and  demand 
Were  seen  to  exist  for  something  in  the  \\aj 
of  regulation  —  something,  how  little  soevei 
in  comparison  with  that  which  has  so  com- 
monly been  done. 

On  this  occasion,  there  is  no  demand  for 
anything  whatsoever  to  be  done  in  the  wav 
of  regulation  :  whatever  is  to  be  done  consists 
wholly  of  instruction  —  instruction  fiom  the 
legislator,  delivered  for  the  information  and 
aruidance  of  the  judge, 


CHAPTER  II. 
SUBJECT-MATTERS  or  AUTHENTICATION, 

WHAT.      MODUS  OF  AUTHENTICATION  IN 
.    TBS  CASK   OF   REAL  AND   OF  ORAL   EVI- 


or  parcels  have  again  and 
again  been^mentionedj  as  comprising  together 

*  Book  IV.  '(VoL  VL  p.  508.) 


the  whole  possible  matter  of  evidence — real, 
oral,  and  written  The  same  teim,  authenti* 
cation,  may  be  employ  ed  with  reference  to  each 
ot  them  •  but  the  import  of  it,  in  the  thiee 
crises,  differs  to  a  certain  degree,  according  to 
the  different  natures*  of  the  subject-matter  to 
which  it  is  respectively  applied 

1.  In  the  case  of  real  evidence,  to  au- 
thenticate the  evidence  is  to  establish  the 
identity  of  the  body  (whatevei  it  be)  which  is 
the  source  of  the  evidence,  —  the  body,  the 
appearances  ot  which  constitute  the  evidence, 
—  together  wjth  the  authenticity  of  those 
appearances  to  make  it  appear,  to  the  satis- 
fac  tion  ot  the  judge,  that  the  body  exhibiting 
ceitdin  appeal  arices  at  the  time  of  its  being 
produced  in  couit  or  subjected  to  the  exami- 
nation ot  a  scientific  witness  (acting  on  that 
occasion  in  the  character  of  a  subordinate 
arid  deputed  judge,)  ib  the  same  body  as  that 
by  which  the  evidentiary  appearances  were 
exhibited  in  the  first  instance  2  That  the 
appeal anccs  exhibited  bj  it  at  the  two  points 
ot  time,  and  during  the  intci  veiling  interval, 
are  the  natural  consequences  ot  the  principal 
tact,  and  have  not  been  either  fabricated,  or 
materially  al'cied,  ceithei  by  design  01  negli- 
gence 

In  the  case  of  real  evidence,  safe  custody 
\vill  commonly  besides  have  another  object, 
viz.  insming  the  existence  and  torthcoimng- 
ness  of  the  object  —  preventing  it  fiom  being 
destioyed  01  lobt  But  thib  purpose  belongs 
not  to  the  piesuit  head,  but  tp  the  head  of 
securing  *he  foithcomingnesb  of  evidence* 

2  In  the  case  of  pctwnal  oral  evidence,  to 
authenticate  the  evidence  ib  to  establish  the 
identity  of  the  person  who,  in  the  chaiacter 
ot  a  deposing  witness,  is  subjected  to  oral 
examination,  — who,  in  the  (haiacler  ot  a  de- 
posing witness,  is  admitted  to  give  his  testi- 
mony in  the  presence  of  the  judge  to  make 
it  appear  to  the  satisfaction  of  the  judge,  1. 
That  he  who  speaks  ot  himself  as  being  such 
or  such  a  pei  son,  is  really  that  person;  2.  That 
the  pei  son  who,  at  the  time  in  question,  m 
presence  of  the  judge,  speaks  of  himself  as 
having  been  present  on  a  certain  past  occa- 
sion, on  which  a  person  known  by  a  certain 
namefras  actually  piesent,  is  that  same  per- 
son ;  whether,  on  the  occasion  in  hand,  he 
calls  himself,  or  is  called,  by  the  same,  or  by 
a  different,  name. 

3.  In  the  case  of  written  evidence,  to  esta- 
blish the  genuineness  of  the  document  is  to 
make  it  appear,  to  the  satisfaction  of  the  judge. 
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that  the  document  exhibited  as  containing  the 
discourse  expre&sed  b)  a  certain  person  on  a 
certain  occasion,  docs  reallv  contain  the  dis- 
course of  that  same  person,  and  (  where  the 
occasion  is  matenul)  that  this  diseom-e  did 
reallv  i-sue  from  him  on  that  ^ime  orva-iun 

Correspondent  to  the  le-pective  nature  ot 
the  respective  -pe<  ios  ot  evidence,  will  be 
the  several  COUIM^  irquisite  an<l  proper  to  be 
taken  foi  establishing  rhui  siuthenticit} 

1  The  case  ot  itul  evidence  admits  of  sife 
custodj  ,  an  exped'rnt  th^it  applies  not  at  all, 
or  not  with  c<{iiallv  and  uiiitnimlv  unexcep- 
tionable piopnct} ,  m  eithei  ot  the  othei  i  a-<  s 
Foi  tl^  purpose,  a  paiti.'ul.u  ^oit  ot  prison 
]s  not  uniifqucntlv  appointed  bv  k\v,  in  con- 
templation ot  his  pn  -umed  ti  iistvvoi  thim-s^ 
with  refeience  to  the  pmpo-e  lit*  t«ikes 
charge  ot  the  ai  tide,  ki  ep-  it  in  his  po-srwMon 
till  the  time  comes  toi  it-  beini;  produced,  in 
the  chaiacter  of  evidence,  befoiV  the  jiidcv, 
and  it  i-  paitlv  bv  the  tact  ot  hi-  h.mnir  thus 
kept  it  in  his  ciModv,  paitlv  bv  the  testimony 
he  jnves,  oi  is  coiiM<leied  as  1:1  v HILT,  of*i;s 

having  been  M>  kept  without    anv  i.ill  irjoiis 
«"  *  • 

alteration,  that  it*,  authenticity  is  established 
1?  The  c  ise  ot  JH  i  s^//(//  ttnil  evidi  mv,  th  it 
is,  ot  a  person  appealing  bttoie  the  ]iid<e  to 
give  his  te-timonv,  admits  not  ot  anv  appio- 
pnate  mode  ot  authentic  alion  His  beinir  the 
same  peison  as  he  who  i  cnmmonlv  mid.  i  the 
same  name  i  is  stated  bv  him  us  having  been 
piosent  on  the  ne<  ,1-1011  in  que-tii  n- -b»  en 
pu'sent  in  the  chuacti-i  ol  a  pcmpirnt  vvit- 
nt'sH  —  is  included  ot  emu  -  *  in  the  t(  -tinmnv 
he  pves  '1  lie  tut  ot  his  identitv  it  then1 
be  .mv  doiil)t  iibout  it-  will,  lil  e  anv  olhu 
inattti  ot  taci,  be  to  l«e  pmvcdoi  di-piovi-d, 
as  the  ca-e  i-,  bv  -m  h  <  vidcmc  <»i  anv  kind 
or  kinds  as  th*1  otea-iun  tumi-ln1*  * 

It  is  not  ntti-n  that  in  tin-  <la-*  the  dem  m<I 
for  aiithentic.it ion  will  pieseut  it-elt  A  i1  i-e 
the  must  likrlv  to  uive  i  i-e  to  d«nibt-,  is  \\  hrn, 
foi  a  pui  po-e  innocent  <»i  cipniiuil,  the  wit  n«  ^s 
has,  on  the  t\vo  dilleient  OCIM-HIII-,  <alli'il 
himself,  01  «-ulleiid  hiin-t  It  to  be  called,  bv 
ditTeient  name-  f 

S.  It  i>  in  the  c.i^e  ot  in  if  ft  n  ev  idenre  th.it 
the  hiisii»e-s  ot  authentication  admit-  of  the 
greatest  diver^itv,  and  demands  ,i  piopoition- 
able  depict1  of  attention 

*  Safe-custody  is  an  expedient  not  uncom- 
monly, and  in  certain  cases  not  iinnec*  ssarilv, 
employed,  on  the  peison  ot  an  individual,  l<»r 
the  purpose  of  securing  the  exhibition  of  his 
fvulence.  But  in  this  case,  as  in  that  of  real 
evidence,  safe-custody  for  this  purpose  helongi 
not  to  the  head  of  authentication,  but  to  fliat  ot 
securing  the  forthcommijness  of  evidence. 

•f  The  case  of  the  identification  oi  a  party 
must  not  on  this  occasion  be  confounded  with 
(Jbafc  of  the  identification  of  a  witness.  In  the 
case  of  a  defendant  in  a  criminal  cause,  in  whose 
presence  another  person  in  the  character  of  a 
witness  comes  forward  to  depose— to  depose, 


The  task  will  be  found  to  be  attended  with 
verv  considerable  ditfeienees,  accoiding  to  the 
differences  of  which  the  nature  ot  the  vviitten 
document  in  question  is  ^usceptible differ- 
ences that  have1  ahead}  been  distinguished  by 
appropriate  name*  1  speak  ot  the  different 
modification*  ot  written  evidence  that  have 
been  aln  udv  maiked  out,  and  sepiuatelv  con- 
undei  the  ^reneial  heads  ot  Ptt«i>- 
und  J/i/Ai  s////i  evidence  All  these 
will,  in  their  oidei,  be  now  lor  thib  new  pur- 
po^e  hio'iurht  uuiiin  to  view 

A  diMinetion  must  heie  be  observed,  be- 
tween evidence  ot  authenticity,  and  evidence 
ot  taunt^s  Auihenticitv  mav  be  pioved  by 
siinihtiide  of  Ikinds;  it  may  be  proved,  pio- 
visioniHv  at  le«ist,  tt  /t/zor^,  with  or  without 
the  othei  ]>»e-iimpt ion  ti  tH^tmiul  To  the 
question  ol  ftiuncss,  none  of  these  media  of 
pioot,  it  is  evident,  can  applv.  The  document 
mav  hive  hi  i  n  bruiitrht  into  existence  by  any 
inodiJiuttionot  ti.iud  oi  toi  re,  tor  any  indica- 
tion tli.it  ran  be  nlFoided  to  the  coutiary  from 
anv  of  those  MUIMC^  A  bond  is  produced  in 
evidence  — the  oblitror  mav  have  been  in  a 
"•Uh'  ot  insariirv  oi  intoxication  when  he  exe- 
cuted it  he  ma}  have  executed  it  with  the 
fear  ol  a  pistol  oi  a  d.'i^irei  lu  fore  hi^  eyes,  OP 
in  a  Mate  ot  illegal  imprisonment,  to  vvhich 
he  h.id  been  *uh]i.MMt.d  toi  the  purpose.  Of 
iiom.M)t  the-e  modilications  wrill  the  signature, 
or  the  cuModv  4>t  the  instiument,  or  the  tenor 
ol  it,  alfoid  anv  ^oit  ot  wainmtf. 
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Al  1  111  M  U  \  I  H>\    IV  THt  CASE  OP 
\VKll  11  N    1  V1D1 


§  1 


ON  the 


ojnc^  (>/  inquiry. 

ot  authentication,  as  applied 
to  VM  ittt  n  evidence,  two  inoie  questions  pre- 
sent themselves  tm  discussion  1  What,  with 
utneiiccto  the  main  end  of  justice,  is,  m 
cich  (li-tin^insliablo  ea-e,  the  best,  the  most 
1  1  list  vvoilhv  evidence  ''  in  othei  words  what 
is  the  be-t,  with  itfcicncL1  to  ^ecunty  against 
deception*  oi  simply  thus,  what  is,  in  each 
instance,  the  nio-t  tru^twoithy  mode  of  au- 
tluntication  '  kJ  \\hat  inteiiur  modes  of 
authentication  mav,  in  the  several  different 

sav  in  atiirmatit»n  ot  the  act  ot  delinquency  —  a 
common  preliminary  address  is,  Look  upon  the 
pnsnntr;  the  person  now  betore  )ou,  in  the 
character  ot  the  defendant,  is  he  the  same  per- 
son ot  whom  you  have  been  speaking,  or  were 
about  to  speak,  as  the  person  whom,  on  the  oc- 
casion in  question,  you  saw  doing  so  and  so? 
But  in  this  case,  the  piece  of  evidence  authenti- 
cated belongs  not  to  the  division  of  personal 
evidence,  but  to  that  of  real  evidence:  the  person 
whose  identity  is  in  question,  is  not  the  person 
of  the  deponent,  but  the  person  of  him  who  i* 
the  subject-matter  of  the  deposition—of  the  evi- 
dence. 
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b,a  udmitted  in  place  of  the  most  trust- 
worthy  mode? 

,  *  i.  Which  is  the  most  trustworthy  mode  9 
Tkd  auttefttieity,  as  above  explained,  of  this 
or /that  piece  of  evidence,  is  a  particular  spe- 
CICS  of  fact.  Whatever  sort  of  evidence  is 
ta04t  trustworthy  with  reference  to  farts  in 
general  —  to  facts  taken  without  distinction, 
---will  be  so  with  reference  to  this.  That 
*drt  of  evidence  is  the  most  tnibtwoithy, 
which  will  admit  of  being  extracted  in  the 
most  trustworthy  mode  of  extraction  What 
mode  of  extraction  is  most  trustworthy,  has, 
been  shown  at  large  in  the  books  entitled 
**  Securities"  and  "  Extraction  "  oral  exami- 
nation, accompanied  with  cross-examination, 
And  the  other  securities  naturally  and  usually 
attendant  on  it. 

This  being  the  most  trustworthy,  the  most 
satisfactory ,  and  (with  reference  to  the  main 
end  of  evidence,  security  against  deception) 
the  best  and  most  eligible,  two  circumstances 
concur  in  preventing  it  from  being  employed 
OJl  all  occasions;  L  There  are  occasions  on 
which  it  is  not  obtainable,  such  is  the  case 
where,  at  the  time  when  the  demand  for  the 
evidence  arises,  the  witnesses  from  whose 
mouth  ft  should  have  been  extracted  aie  not 
forthcoming.  2.  There  are  causes  in  which, 
though  obtainable,  the  employment  of.this 
most  trustworthy  species  of  evidence  would 
not  upon  the  whole  be  eligible  •  Why  ?  Be- 
cause, if  obtianed  in  this  most  trustworthy 
mode,  the  collateral  inconvenience  which,  in 
the  shape  of  vexation,  expense,  and  del^y, 
would  inevitably  result  from  the  extraction 
of  it  in  this  mode,  would  be  more  eonsidei- 
able  than  the  inconvenience  consisting  in  what 
is  lost  in  point  of  trustworthiness  by  the  dif- 
ference between  the  most  trustworthy  mode, 
and  the  next  most  trustworthy  that  rnay  be 
to  be  obtained  free  from  that  collateial  in- 
convenience. 

As  to  unfortbcomingness  in  evidence,  the 
modifications  of  it,  and  their  respective  causes, 
have  already  been  exhibited  to  view.  Modi- 
deadens,  irremovable  and  removable*  Causes 
of  irremovable  unforthcommgness,  death,  and 
incurable  insanity  :  Causes  of  removable  un- 
forthcomingness,  —  1.  Insanity  or  othei  in- 
di  $  posit  ion  not  incut  able;  2  Expatriation, 
3,  Latency  (see  Vol.  VL  p.  419  ) 

§  2.  Mode*  of  authentication  in  the  case  of 
private  contractual  evidence. 

,  I  proceed  to  bring  to  view  such  modes  or 
tourcea  of  authentication  as  present  tbern- 
fflves  in  regard  to  the  different  species  of 
Written  evidence:  beginning  with  private 
eaaf&ctjisl  evidence.  It  is  that  which  affords 
the  greatest  Variety  of  modes.  The  order  in 
which  I  arrange  them  is  that  of  superiority  : 
meaning  by  superiority,  preferability,  on  the 
score  of  trustworthiness ;  —  the  most  trust- 
worthy standing  first  upon  the  list* 


I.  Authentication  by  direct  evidence* 

L  Testimony  given  by  the  attesting  wit- 
ness or  witnesses.  The  greater  the  number 
of  such  witnesses,  and  the  larger  the  propor- 
tion of  them  that  appeal  in  the  character  of 
deposing  witnesses,  the  more  satisfactory,  of 
course,  will  be  the  proof.  As  to  the  mode 
of  taking  the  deposition  —  the  mode  of  exa- 
mination, —  nothing  particular  requires,  on 
this  occasjon,  to  be  said  of  it.  On  this  occa- 
sion as  on  all  others,  it  will  be  less  and  less 
satisfactory,  according  as  it  vanes  from  that 
which  is  considered  as  the  most  satisfactory, 
the  mode  so  often  described  * 

2  Testimony  of  non-aftestmg  witnesses  — 
representing  themselves  as  having  been  per- 
cipient  witnesses  of  the  act  of  recognition. 
In  that  case,  the  perception  taken  by  any  such 
non-attesting  .percipient  witness  may  have 
been  as  complete  as  it  naturally  will  have 
been  in  the€case  of  an  attesting  witness;  or 
it  may  be  less  and  less  complete,  in  a  vanety 
of  gradations  A  man  may  have  seen  and  heard 
what  was  passing  through  a  chink  or  key- 
hole ,  lie  may  have  heard  without  seeing , 
without  seeing  the  act  of  recognition,  he  may 
have  seen  the  instalment  in  thefitst  instance 
without  the  signature,  and  presently  after 
with  the  signature,  and  so  forth.  In  this 
way,  the  direct  evidence  may  insensibly  de- 
generate into  cncumstantial  evidence. 

3.  Testimony  of  the  party  01  paities  —  all 
of  them,  01  any  inferior  proportion  of  the 
number  Proof  fiom  this  source,  (supposing 
all  apprehension  ^f  mendacity  out  or  the  ques- 
tion,) will  on  all  other  grounds  be  pieferable 
to  that  of  extraneous  witnesses,  attesting  or 
non-attesting  The  transaction  was  their 
own  the$7  aie  the  less  exposed  to  the  danger 
of  having  ioigotlen  it  The  dispute  relatne 
to  the  transaction  is  their  own :  they  need 
the  less  grudge  the  trouble  of  coming  foi  ward 
to  give  then  testimony  in  relation  to  it.  But 
(especially  in  the  case  where  the  death  or 
unforthcommgness  of  one  of  the  parties  would 
leave  mendacity  on  the  other  side  without 
controul)  it  is  pai  tly  on  account  of  the  danger 
of  mendacity  from  such  interested  evidence, 
that  recourse  is  had  to  the  less  suspected  evi- 
dence of  extraneous  witnesses  and  to  parties, 
as  well  as  to  extianeous  witnesses,  it  may 
happen  at  anytime  to  die,  or  to  be  on  any 
other  account  unfoi  thcoming. 

If  the  testimony  of  attesting  witnesses  is 
produced,  the  testimony  of  non-attesting  wit- 
nesses will  naturally  be  considered  as  super- 
fluous. But  if  the  authenticity  be  disputed, 
and^e  rendered  more  or  less  doubtful  by  the 
evidence  or  arguments  adduced  by  the  adverse 
party,  and  at  the  same  tune  testimony  of  non- 
attesting  witnesses  happens  to  present  itself; 
it  cannot,  it  is  plain,  on  the  ground  of  super- 
fluity, Jbe^ex  eluded. 

~~*  See  Boo\~ll7Securitie$,  and  Book  III 
Kxtraction* 
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If,  upon  the  face  of  it,  the  instrument 
appears  to  have  been  furnished  with  attesting 
witnesses,  non-attesting  witnesses  cannot  lea- 
sonably  be  tendered,  unless  «omo  ^penal  cau^e 
^as  heieinafter  mentioned;  be  a-^jmod  for 
the  non-produrtion  of  any  atte^nnir 
For,  theatte-tin^,  thepreappointed 
—  being,  upon  the  fare  ot  the 
the  Chosen,  and  the  only  rbospn 
cannot  thereiore  but  In?  reyaided  as  moie 
trustworthy  than  am  \\itne^e-  taken  with- 
out choice,  unle^  Mnne  speeial  reason  be  a— 
signed,  to  *ho\\  ho\\  it  happened  that  Ihi*  ni 
that  other  \\itness,  beinir  aKo  pie-ent,  in  id 
being,  by  station  m*hte,  oi  ehaiartt  i,  moie 
trust  woith}  thtin  this  or  th.it  atte^tm^  wit- 
ness, \\.i-  notNMili-tiindpu;1  not  called  upon  to 
put  him-elt  upon  the  l'-t 

II  Authi.Mitir.itmn  b\  rirniii'stantul  e\i- 
dence. 

4  The  hanfl\\  Mtinir  pmved  b^  «.*///////////« 
t»f  hand*,  u^-eited  bv  the  te-tinnm\  ot  .1  wit- 
ness, who  on  othoi  ot  iMMnii^  li  i-  oh-ei  \  i  (I  tin1 
characters  tiaced  b\  the  ['.utj  in  <pie-n<»n, 
while  in  the  act  ot  wiitmi?  1'u  Mimptmn 
from  similitude  ot  IrincN  e-t,«blNlud  b\  \ie\\ 
of  the  act  ot  \\ntiiu  1'ie^umplmn  <  /  //s// 


5  Tlu»  haniluiiliriLr  pro\i  d  b\ 
of  h.twK,  a--eited  bv  .1  uinii--,  \\ho,  \\itli- 
out  hfixinpr  i\ei  MTU  tlu1  p.ntv  \\nle,  i- 
sufficJi'iitl}  4ulqu,iiiit»i(l  \\ith  hi-  h  in'l  b\  coi- 
iespond«  nci1  i  c  !»\  II.IMIU  rcciivcd  IKHII 
him  k-ttcj^,  pui  pm  tiutr  i  \\luilui  1»\  tluii 
si^Jiiituie  01  b\  thtMi  C(Hitcii|N^  in  be 
handwntint;  ,*  01  b\  ILIMIII;  -n»ii  oOu 
which,  b\  indu  tition-  ^ 


tippi.iud  to 
hand       ru^uiu^tiuu   iiom   - 

b\  \ic\vot  nthci 

i»f  the  same  hand  .    pie^umptmn  rr 
olim  ?v?/s 

6  The  liAiid  \\iitint;  pio\cd  b\ 
ot  hands,  a^eited  bv  <i  witness,  who,  with- 
out any  siu*h  pie\ii»»i-  .ifipi.iintiince  with  the 
hand\uitinj»rot  the  p.n  t\  <i-  abt>\i\  pionouinv** 
the  liaiuhviitin^  in  question  to  be  the  hand- 
writing ot  the  paitj,  <>n  a  companion  made 
of  it  w  ith  other  ^pecimei^  ot  his  haiidw  i  itintr, 
now,  tor  the  pin  pose  ot  the  compan-on.  pio- 
duced  to  him  for  the  liist  tune  Piesuniption 
from  similitude  ot  hands  established  b\  com- 
paiibOn/>r/>  tc  nat<t.  or  moie  briell),  [ueMiinp- 
tion  from  comparison  of  hand*  —  pie^umption 
er  comparatione  *cnptoi  um9  or  t'2  brngtu  nunc 
viso. 

The  two  former  modes  ma\  be  chaiac- 
tenzedbj  the  common  de^ciiption  of  autken- 

*  In  England,  the  proof  of  handwriting  must 
be  by  witnesses,  who  have  seen  the  proposed  wri- 
ter write,  or  who  have  received  letters  from  him, 
«nd  acted  upon  them.  1  Phil.  Ev.  465.  et  sea. 
Proof  from  similarity  of  hands  is  not  admitted. 
—Ed. 
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tication  by  acquaintance:  the  latter  may  be 
termed  authentication  by  scientific  opinion. 
The  persons  called  in  to  give  their  opinions 
on  a  point  of  this  sort,  depose  in  the  character 
ot  srtcntfju*  uitncw*.  They  will  naturally 
be  pci  *oiis  \\ho,  by  oflliv,  profession,  or  pur- 
suit, hdvchi'ciun  the  habit  of  regarding  hand- 
\\iitintfb  \Mtli  a  particulai  decree  of  attention, 
\\ith  u  \ie\\  to  their  authenticity  or  unau* 
thenln'in,  their  similitude  or  dissimilitude. 

The  ham! \\nlinjj:  of  the  paity  may  (it  is 
evident )  toim  a>  propel  a  suliject  of  authen- 
tication a>  that  ot  an\  attesting  witness.  It 
i-.  -o  e\en  in  a  moie  diiect  \\ay.  It  is  only 
toi  the  -iked!  estciblishin^  the  concurrence 
of  the  |»iut\,  that  the  alteration  and  deposi- 
tion ot  the  witne-s  aie  called  in.  Suppose 
lln»  authenticitx  ot  tl.e  p,ntv\  sifrnature  suf* 
Ih'ienth  e^t  ibli-ln  d,  that  oi  the  witness's  sig- 
natme  J-  not  \\uitli  (>onM(ieiinic  The  causes 
ol  Hi^picion  \\hic  h  'ipph  i  a-s  abo\e)  to  the 
te^tinmnv  ot  :i  p.'iiv,  extend  not  to  his  sig- 
n.itine  tlu  ti-tnnonj  to  the  picsumcd  au- 
thenfu'it}  ol  the  si^nalnie  ot  the  paity  isnot 
his  o\\n  infeie-tfd  testimony,  but  the  unin- 
tcie  hd  tt-riiiMHH  ol  an  extiuneom  witness. 

7.  rrhe  authentic  it\  <»t  the  ir^ti  umcnt  (the 
ul'ole  *  i\i-n  totii'thi  i ,  )  inteiied  fiom  the  con- 
-ideialiMU  ot  tin  pi'i-on  or  peisruis  in  whose 
|in--i'--i«i!i  <  r  ru-tndv  it  has  been,  from  the 
app.uent  time  ol  it-  (Uat;in.ition,'j'  to  the  time 
in  hind,  oi  -urh  |,ut  ot  the  intei \ening  in- 
tiii\al  thiouirh  \\birhlhe  PU^SC&MOII  of  it  can 
be  ti.u'ed  Pi  conniption  LI  cu**t<>dti}  J 

•I-  (Tndti  Kn^rlish  law,  it  a  eked  is  thirty  years 
oh1,  H  is  said  t«>  pr*»\e  itself,  and  is  admitted  in 
«.  •  ulcnic,  \\  ithout  an\  |)rort  of  its  execution.  3 
Tiim  Kep.  171.  Bull,  N.  I1  2riS.  And  so  of 
l)onds  cipd  ancitnt  letter^  «id  receipts.  1  PhiL 

E\.  i:i»,  4,v»  -  r./. 

J  The  evidtntiar}  fact  is  here  the  custody  in 
which  (/.  t  the  /jf/snu*  in  whose  custody)  the 
document  in  question  apj)Ctirs  to  have  been  kept* 

I9io])oitioni.d  to  the  antiquity  of  the  instru- 
nnnt,  will  he  the  probable  number  of  the  per- 
sons bj  whom  this  situation,  with  reference  to 
the  document  in  question,  has  been  successively 
occuj>ied.  The  last  of  them  (when  he  is  not  the 
only  one)  will  Iu\  e  been  the  person  by  whom  the 
instrument  is  tendered. 

litre,  then,  conies  a  demand  for  spontaneous 
declaration  on  this  subject  on  the  part  of  auch 
exliibitanu  and  for  liberty  of  counter-mterroga- 
turn  on  the  opposite  bide  of  the  suit  or  cause. 

Such  dtcl  irution  is  itself  direct  evidence;  and, 
in  addition  to  U,  a  demand  may  by  accident  pre* 
sent  itself  toi  ulterior  articles  of  direct  evidence, 
to  AH  indefinite  number.  But,  the  purpose  of 
the  evidence  ex  ciutodi  I  being  to  fortify  or  wea- 
ken the  eudence  es  tenore,  and  the  evidence  ex 
cnttodi  /,  as  well  as  that  ex  tenore*  being  both  of 
them,  with  relation  to  the  fact  of  the  genuine- 
ness  of  the  document,  of  the  nature  or  circum- 
stantial evidence, — hence  it  is  that  all  direct 
evidence,  which  has  for  its  subject  the  history 
(as  it  were)  of  the  document,  the  enumeration  of 
the  different  hands  into  which,  from  the  time  of 
its  birth,  U  has  successively  passed,  comes  under 
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8,  Th*  authenticity  of  the  instrument  (the 
wtkole  tafc$n  together,)  inferred  from  the 

itineration  of  its  tenor,  or  say  contents, 
ex  tenore* 

0.  The  authenticity  of  the  instrument  (the 
Whole  taken  together,)  exhibited  by  a  subse- 
^t&itt  indorsement :  an  entry  made  upon  the 
buck  or  other  vacant  part  of  the  paper  or 
parchment,  in  a  hand  purporting  to  be  that 
^f  some  official  person,  and  expressive  of  the 
feet  of  its  having,  in  the  chaiacter  of  an  au- 
thentic  instrument,  been  subjected  to  his  in- 
spection in  virtue  oi  his  office.*  Presumption* 
ex  vim  qfficiah. 

fey  this  species  of  evidence,  the  question 
in  regard  to  authenticity  is  rather  shifted  off, 
than  solved.  Supei induced  upon  the  original 
instrument  is  another  piece  of  writing,  which, 
as  being  a  writing,  requires  authentication,  as 
Well  as  the  original  instrument*  An  indorse- 
ment of  this  kind  may  be  considered  as  a  sup- 
plemental written  attestation  added  to  the 
instrument,  at  a  subsequent  point  of  time  to 
that  of  the  execution  ot  the  instrument. 

The  memorandum  in  question,  was  it  really 
written  by  or  by  the  order  of  the  peison,  by 
or  by  whose  order  it  purports,  upon  the  face 
of  it,  to  have  been  wntten  ?  It  is  only  by  cir- 
cumstantial evidence,  that  to  this  question  an 
answer  can  with  propriety  (at  least  in  case  of 
dispute)  be  given*  By  direct  evidence,  yes, 
if  he  be  alive  and  toithcoming.  but  if  he  be, 
then,  at  an  earlier  or  later  stage  of  the  in- 
quiry, not  any  such  cn  cumstantial  evidence, 
but  this  direct  evidence,  will,  for  the  purpse 
ip  question,  be  the  most  satisfactory,  and 
therefore  the  most  proper,  and  ultimately  the 
only  proper,  evidence. 

In  ancient  times,c»vhen,  by  various  Circum- 
stances connected  with  the  immaturity  of  the 
human  mind,  forgeries  were  rendered  much 
more  easy  and  much  more  fiequent  than  at 
present,  —  an  incident  not  unfrequently  exem- 
plified is  that  of  an  official  person  visiting  the 
written  instruments  deposited  in  this  or  that 
official  receptacle,  and  (to  serve  as  proof  ot 
their  genuineness)  writing  or  causing  to  be 

the  head  of  circumstantial  evidence:  for  it  is  but 
rarely  that,  without  the  intervention  of  direct 
evidence,  circumstantial  evidence  finds  its  way 
into  the  presence  of  the  judge. 

,  *  In  the  case  of  Alexander  Humphreys  or 
Alexander,  ,  tried  before  the  Court  of  Justiciary 
*     Scotland,  in  April  1839,  for  forging  docu- 
L^fti,  with  a  view  to  prove  his  richt  of  succes- 
to  the  honours  ana  estates  of  the  earldom  of 
— -one  of  the  documents,  which  the  jury 
be  forged  (-finding  it  not  proven  that  it 
i  bjr  the  accused,)  was  a  map  of  Ca- 
correspondinff  documents,  which  bore 
pa   Lewis  XV.,  Fenelon  Arch- 
«nbray,   and  Flecbier  Bishop  of 

>  Trial  of  Alexander  Humphreys  or 

r,  fcc.   Edited  by  William  TurnbulL 
MV^JM^^*     "- 


written  upon  each,  a  memorandum  to  the 
effect  here  spoken  of. 

Of  the  sort  of  apparent  certificate  or  judg- 
ment here  in  question,  the  effect  is,  to  declare 
the  opinion  of  somebody,  that  the  instrument 
on  which  it  is  marked  was  genuine — was  not 
a  forged  one.  If  the  principal,  the  substan* 
tive,  document,  be  not  incapable  6f  having 
been  taken  for  the  subject  or  made  the  pro- 
duct of  an  act  of  forgery,  neither  is  this  sub- 
sidiary, this  adjective,  instrument.  But  for- 
asmuch as,  to  each  of  any  number  of  forgeries 
(especially it  so  mafty  different  hands,  purport- 
ing  to  have  been  written  at  so  many  different 
times,  be  taken  for  the  objects  of  imitation,) 
a  separate  set  of  difficulties  stand  opposed ; 
the  consequence  is,  that  to  any  such  apparent 
certificate  it  can  scarcely  happen  to  be  alto- 
gether destitute  of  probative  force.  Some 
probative  and  authenticative  force  a  docu- 
ment of  this  sort  will  always  have,  whereby, 
to  the  amount  of  it,  it  will  make  an  addition 
to  the  intrinsic  self-probative  force  possessed 
by  the  principal  mstiument  itself — the  evi- 
dence or  presumption  ex  tenore, 

As  in  the  case  of  the  original  subject-mat- 
ter, so  in  the  case  of  this  adjunct,  evidence 
ex  ten,ore,  with  evidence  ex  c  as  to  did  for  the 
corroboration  oi  it,  will  m  general  be  the 
only  evidence  on  the  ground  of  which  a  judg- 
ment concerning  the  genuineness  of  it  can  be 
formed. 

To  these  it  may  now  and  then  happen  that 
the  evidence  ex  collattone  may  be  addable ; 
viz  whei  e,  in  the  same  repository,  or  in  other 
accessible  repositones,  manusciipts  which  by 
their  physical  tenor  appear  to  be  of  the  same 
handwriting  are  to  be  found  —  manuscripts 
capable  of  being  employed  in  the  character  of 
standard  scripts. 

In  the  three  cases  where  the  conclusion  is 
founded  on  a  supposed  similitude  of  hands,  the 
superiority  in  quality  ascribed  to  the  prior  in 
order  cannot  with  pi  opriety  be  ascribed  to  it 
but  under  certain  conditions  and  limitations* 

1  As  between  presumption  ex  visu  scrip* 
twins,  and  presumption  er  scnptts  ohm  cogni* 
tis.  If,  of  two  witnesses,  each  has,  within  the 
same  compass  of  time,  seen  an  equal  number 
(ten  suppose)  of  scripts  derived  from  the  same 
hand, — of  which  two  witnesses,  one  only  had, 
m  the  instance  of  one  or  more  of  these  scripts, 
been  an  eye- witness  of  the  act  of  writing, — the 
evidence  of  him  by  whom  that  advantage  bad 
been  possessed,  could  not  but,  in  a  theoreti- 
cal point  of  view,  be  regarded  as  the  better 
evidence.  Why  ?  Because  the  mode  of  cog- 
nizance that  fell  exclusively  to  his  lot,  is,  with 
reference  to  each  such  object  of  comparison, 
of  the  nature  of  direct  evidence .  the  other  is 
but  presumptive,  circumstantial  evidence.  In 
a  practical  view,  however,  the  difference  can 
seldom  be  worth  regarding;  especially  if  the 
way  in  which  the  cognizance  was  obtained 
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was  that  of  epistolary  correspondence.  When, 
From  an  individual  more  or  less  known  to  me 
;n  person  01  by  reputation,  I  receive  a  letter, 
tearing  his  signature  —  that  is,  when  I  receive 
i  letter  with  a  signature  purporting  to  be  that 
3f  a  person  known  to  me  as  abo\  e,  —  on  what 
opposition  ran  such  a  letter  h,i\e  emanated 
From  any  other  hand  th.ui  his/  On  no  othei 
than  that  of  for^ei)  a  crime  not  to  be  pre- 
sumed, or  so  niiieh  as  Mi-pectcd,  without 
special  ground,  in  anj  single  instance  inurh 
less,  in  a  numbei  <>t  unconnected 


Suppose,  on  the  othci  fiand,  the  wn  tint's 
:>f  the  same  h.md  ^efii  b)  one  witness  in  teu 
.nstances,  w  itbout  hi^  seeing  the  act  ot  vvi  iting 
.n  any  of  those  instances  whilt,  b\  the  other 
witness,  the  act  ot  wilting  was  ^en  in  one 
nstanee  onl\,  lie  not  having  seen  anv  othei 
writings  of  the  same  hand  in  this  r.isr,  tin1 
evidence  of  him  who  had  never  MM*U  the  act 
)f  wilting,  would  MM  eh  be  unaided  as  the 
nost  satistactoi)  ot  the  two. 

So  likewise  in  the  thud  c.i«e,  as  company! 
with  the  two  former  one*  the  ca-c  ot  s/  a  n- 
lific  evidence,  db  compaicd  with  authciitica- 
:ion  under  tavoui  ot  oppoitumtics  dciivcd 
Tom  acfiuafnttinw  It,  in  icspcct  to  qualifi- 
cation tor  forming  a  light  judgment,  anv  ad- 
vantage be  itifnidcd  bv  oppoitumtics  dciived 
Tom*  acquaintance,  it  can  onlv  be  bv  MMMUI 
>f  the  compuativelv  mcatei  niiinbi  i  ot  op- 
x>rtiiiiitii>  The  numbci  ot  oppmtiiintio  ot 
:his  soit  dciivablc  iiom  pci*onal  ai  quamt- 
mce  ma)  have  been  con-ideniblc  in  anv  de- 
jree,  and,  upon  a  gencial  vie\v  ot  the  Mibjcet, 
will  naturally  appear  indefinite  The  num- 
>er  ot  data  of  this  kind  put  into  the  hands 
>f  a  scientific  w  itness  on  the  occa-ion  in  ques- 
:ion,  or  on  rtnv  one  occasion,  tor  ant  one  pai- 
ucular  purpose,  will  wi  blom  be  con^idei.ible, 
iiid  wTill  alvvavs  be  deiuute  Hut  —  suppose 
:he  opportunities  ot  ob^ei  v.ition  equal  in  evei  v 
•espect,  as  between  tin- witness  speaking  fiom 
^articular  acquaintance,  and  the  w  itness^peak- 
ng  from  general  and  appiopnutc  science  — 
'he  superiontv  natural!)  belonging  to  the 
atter,  by  reason  of  the  *upciinr  intensity  of 
ittentinn,  and  the  supenontv  of  appiopnate 
ntelhgence  natmallv  lesulting  from  it,  will 
3e  sufficient  in  geneial  to  bestow  upon  the 
value  of  his  opinion  a  decided  Mipfiioiity 
The  witness  speaking  fiom  acquaintance  has 
^for  exampkO  received  fiom  the  individual 
whose  hand  is  in  question,  ten  letters,  and  no 
:nore:  and  that,  suppose,  in  the  compass  of 
two  years.  Let  these  same  lettcis  be  put  all 
it  once  into  the  hands  ot  a  scientific  witness, 
together  with  the  writing  to  be  judged  of'the 
advantage  afforded  him  b)  hi*  science  must 
be  inconsiderable  indeed,  if  it  does  not  render 
his  opinion  on  the  subject  of  more  value  than 
that  of  the  unscientific  witness,  judging  from 
particular  acquaintance. 

The  case  in  which  the  presumption  from 


custody  is  most  apt  to  be  called  in,  is  that 
where  the  deed  to  be  authenticated  comes 
under  the  notion  of  an  ancient  deed.  Anti- 
'  quity,  in  this  respect,  not  being  designative  of 
any  particular  length  of  time,  to  the  exclusion 
of  all  othei <9  —  to  give  precision  to  our  con- 
ception on  the  subject,  it  will  be  necessary  to 
particularize  some  determinate  length  of  time, 
bi'vond  which  (reckoning  from  the  day  of  the 
exhibition  ot  the  deed  in  evidence)  it  shaJ, 
be  deemed  an  ancient  one,  —  say,  therefore, 
thntv  )ear^  Ot  the  lapse  of  such  a  length 
*ot  time,  a  natuial  and  ticquent  consequence 
K.  that  all  means  ot  authentication  by  parti- 
cular acquaintance  shall,  to  a  person  in  the 
situation  of  the  party  having  occasion  to  au* 
thenticate  the  deed,  be  unattainable.  Here, 
then,  comes  in  the  presumption  from  custody. 
Hcie  is  a  deed  signed,  having,  for  the  name 
ot  one  ot  the  1*11  tii"-,  the  name  of  one  of  my 
in  and  I  it  In  is.  I  m  \self  never  saw  him,  con- 
^equeiitlv,  never  -a\v  him  wnte.  I  can  think 
of  no  pii-on  now  living,  who,  to  my  know- 
It  <In<»,  ever  Stiw  in)  grandfather,  or  had  any 
coiiespondcncc  with  him.  But  upon  the  death 
ot  in)  father,  on  tukinir  a  *-uivey  of  hi*  effects, 
1  lound  in  a  box  thib  amonjM  other  deeds. 

The  piesumption  tr  timnc  i^  the  medium 
niitln  nticutunn\  that  lemains  to  be  resorted 
to  when  .ill  othcis  aie  unattainable:  it  is  a 
piout,  and  the  onl\  pioot,  that  can  never  be 
wanting  fl  lie  piesumption  cj  custnditi  in- 
cludis  it,  and,  imphcitlv  at  least,  ib  grounded 
on  it.  When  I  conclude  the  Banter  of  that 
dci^l  to  have  been  mv  ^randtuther,  it  is  not 
iiu-ielv  becau-c  it  WAS  once  in  the  custody  of 
m\  uiandliither,  but  because,  fiom  the  tenor 
ot  it,  it  is  a  deed  in  which  mv  grandfather,  in 
hi^  tinu*,  could  not  but  lAve  had  an  interest. 
I  Jut,  though  the  piL^umption  ci  custodul  can- 
not (iiofnt  itselt  unaccompanied  by  the  pre* 
sumption  n  ttm>n\  vet  the  latter mav  without 
the  foimer,  and  it  i^  for  this  ica&on  that  the 
two  smiices  <>t  authentication  are  stated  as 
-eparate  Bv  accident,  it  might  have  hap- 
pened to  the  deed  to  have  been  found  in  a  re* 
ceptaclc  not  within  mv  custodv  .  by  accident, 
it  iniulit  have  been  found  in  a  public  road  or 
sticet,  into  which  it  might  have  fallen  by  the 
accidental  disruption  ot  a  package  in  a  vehicle 
to  which  it  had  been  consigned:  by  accident, 
it  might  have  been  toundin  a  chandler's  shop, 
into  which  it  had  found  its  way  by  negligence, 
amidst  a  bundle  of  waste  papers. 

B)  this  single  preemption,  unassisted  even 
by  the  presumption  ex  custodid,  deeds  and 
other  scripts  are,  in  various  cases,  considered 
a*  sufficiently  authenticated,  under  the  ac- 
tually established  system  of  jurisprudence. 
They  are  so,  for  example,  in  English  juris- 
prudence. A  deed  which  is  considered  as  suf- 
ficiently authenticated  by  the  presumption  ex 
tenore,  is,  in  the  language  of  that  law,  said 
to  prove  itself.  Such  is  the  phrase,  in  the  latt* 
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e  of  one  of  those  classes  of  men  whose 
jplacency  is  never  so  exulting  as  when 
umph,  or  seem  to  triumph,  over  rea- 
1JX  Jaavfe  $aid,  the  authenticity  of  a  deed 
presumed  in  certain  cases  from  the 
it.  would  have  been  to  have  stated, 
the  decision  itself,  but  the  consi- 
on  which  its  claim  to  be  regaided  as 
one  depends.  In  the  expression,  in 
certain  cases  a  deed  proves  ttwlf,  a  decision 
the  same  effect  is  expressed  ,  but,  in  the 
of  the  reason,  it  gives  a  paiadox  —  an 
asurdity,  if  not  in  reality,  in  appearance---* 
fc  Sort  of  appropriate  and  piofessional  figure 
of  speech,  of  the  same  stamp  with  those  by 
which,  iu  so  many  other  instances,  these  pro- 
fessional men  seek  to  hide  their  moaning  fiom 
the  view  of  other  men,  arid  on  which  they 
love  to  found  their  claim  to  the  piaise  of  su. 
periority  in  science. 

$  3.  Modes  of  authentication  in  the  case  of 
written  official  and  casually  written  evi- 
dence. 

The  principal  points  of  consideration  being 
thug  stated  under  the  head  of  pnvate  con- 
tractual evidence,  —  being  that  which  affords 
them  in  the  greatest  variety,  the  two  re- 
maining classes  of  written  evidence  —  official 
evidence  and  casually  written  evidence,  will 
give  us  but  little  trouble 

I,  Written  official  evidence  If,  in  the  case 
of  private  contractual  evidence,  —  evidence  is- 
suing from  an  interested  and  thence  snspec  ted 
source,  authentication  ex  tcnore  appears*  sa- 
tisfactory, much  more  may  it  in  the  case  of 
official  evidence  —  evidence  horn  a  source,  ge- 
nerally speaking,  untainted  by  interest,  and 
therefore  unsuspected.  In  the  case  o£  puvate 
contractual  evidence,  the  circumstance  of  cus- 
tody, though  material  in  itself,  and,  for  the 
Bake  of  one  or  other  of  the  p*u  ties,  necessary 
perhaps  to  he  hi  ought  to  vie\v,  contains  in 
It  matter  of  suspicion  as  well  as  confidence 
The  deed,  according  to  my  statement,  has, 
from  the  time  of  the  date  of  it,  been  eithei 
in  my  own  custody,  or  in  that  of  some  pro- 
genitor or  predecessor  of  mine,  and  this  cus- 
tody I  allege  as  an  indication  serving  to  show 
the  person  appearing  upon  the  face  of  the 
deed  as  a  party  to  it,  to  have  been  really  so 
"Good  ;  supposing  my  statement  in  this  be- 
lutff  to  he  true;  but  supposing  the  deed  fa- 
bricated  or  fraudulently  altered  by  my  hand, 
jJf|U  ftot  its  having  been  m  my  custody  be  a 
till  more  necessary  consequence?  If,  instead 

jfyayingbeei)  in  a  custody  thus  open  to  sus- 
0l»t  it  had  been  in  the  joint  custody  of  a 
of  official  persons  not  capable  of  deriving 
'  vantage  from  any  such  forgery,  the  pre- 
ex  custodut  could  not  but  be  much 
Cl«8ur4?  w  suspicion,  much  more  satisfactory 
autt  conclusive.  Hetice,  as  already  intimated, 
one  of  the  tn*w  advantages  and  uses  of  offi- 


cial custody  for  the  purposes  of  official  evi- 
dence.* 

2.  Casually  written  evidence.  The  same 
modes  of  authentication  which  apply  to  the 
two  just-mentioned  modifications  of  written, 
evidence,  apply  in  general  to  this.  Two  ex* 
ceptions  alone,  and  those  altogether  obvious, 
present  themselves  Attesting  witnesses  are 
out  of  the  case  the  characteristic  property 
of  prcappomted  evidence,  and  therefore  of 
piivute  contractual  evidence,  if  exhibited  ac- 
cording to  preappointed  forms,  being  to  ex- 
hibit this  source  'of  authentication,  that  of 
casually  written  evidence,  not  to  exhibit  it.f 

Persons  casually  present  may  happen  to 
have  been  percipient  witnesses  of  the  act  of 
writing,  in  the  case  of  the  unsolemn  docu- 
ment, as  m  the  case  of  the  solemn  one ;  but 
writing  in  peneial  is  not  a  social  work,  Epis- 
tolatory  writing  affects  solitude,  and  so  does 
the  act  of  literary  composition,  as  well  as  the 
act  of  making  memorandums  foi  self-iegarding 
and  domestic  use.  This  is  more  particularly 
and  obviously  the  case  with  regaid  to  that 
large  division  of  casually  wiitten  evidence, 
which  is  most  apt  to  be  exhibited  in  causes 
of  a  penal  nature,  and  consists  of  documents 
obtained  through  the  indiscretion  or  negli- 
gence of  the  vmter,  and  produced  against  him 
in  the  charactei  of  confessoruil  evidencS, 

Oial  examination  of  the  alleged  writer  of 
the  snipt,  is  evidently,  in  a  geneial  point  of 
view,  the  most  eligible  mode  of  authentica- 
tion. It  is  plainly  so  m  the  relation  of  a 
means  to  (he  inain  end  —  the  discovery  of 
the  ti  uth.  Supposing  the  wilting  to  be  mine, 
there  can  bo  no  one  of  \\hom  it  can  be  so 
certain  that  he  knows  whose  wilting  it  i*9  as 
rnjself— utluit  one  percipient  witness,  who,  m 
the  natuie  of  things,  cannot  fail  to  have  been 
a  percipient  witness  of  the  act.  Other  wit- 
nesses to  it  there  may  have  been,  or  not  been, 
as  the  case  may  be. 

This  fiist  choice  remains  at  the  same  time 
susceptible  of  exceptions,  partly  on  tliegi  ourid 
of  practicability,  partly  on  the  ground  of  eli- 
gibility 

1  The  wnter  himself  may  be  unamenable 
to  the  commands  of  justice,  either  for  ever, 
as  in  case  of  death,  or  mcui able  insanity ;  or 
for  a  time,  certain  or  uncertain,  as  in  case  of 
expatriation,  latency,  sickness 

2  The  vviiter  mcty,  m  respect  of  the  fact 
Jn  quebtion,  be  bent  against  the  declaration 
t)f  the  truth*    This  fact  may  either  have  been 
already  ascertained  by  experience,  or  may  only 


\  See  Book  IV.  Preappointed. 

-f-  Unlesa,  to  a  writing  unofficial,  and  not  bear- 
ing  relation  to  any  purpose  which  contractual  or 
otner  legal  writings,  usually  drawn  up  in  legal 
form,  have  m  view,  the  author  or  authors,  having 
authentication  in  view,  should  call  in  the  as* 
stance  of  son^e  other  individual  or  individuals,, 
in  the  character  of  attesting  witnesses. 
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be  presumed,  or  deemed  presumable:  pre- 
sumable, either  on  general  grounds,  fi  om  his 
station  in  the  cause;  as  when  he  is  defendant 
in  a  cause  of  a  highly  penal  nature,  and  the 
instrument  (supposing  it  genuine)  is  a  docu- 
ment capable  of  serving  as  conclusive  evidence 
of  his  delinquency  :  or  on  particular  giounds , 
as,  for  example,  hi**  moral  character,  —  parti- 
cularly in  respect  of  \eracitj,  the  quality  par- 
ticularly in  question  in  tin*  instance. 

3.  In  i expect  ot  delay,  \c\atmn,  or  ex- 
pense, the  choice  nt  the  \jnter  him-rU  for 
the  authenticating  \\itne-s  \\\\\\  be  attended 
with  a  degree  ot  ine<ui\enience,  Mich  a-*,  ei- 
ther in  the  whole  01  in  pait,  ma\  be  avoided 
by  resulting  to  some  otliei 


CHAPTER  IV 

MODES  Or  J>1  \T1  HI  N  I  K   \  HoN    IN    1  III    <   \-I 
01    \\KIl  Jl  N    I  MDLNi  L. 

IN  the  question  relatnc  to  authenticity,  the 
affirmative  pi opo-ition  is,  usabcad}  obst*i\ed, 
except  in  hcie  and  thcie  an  c\fiaoidinai\  in- 
stance, the  true  urn1  The  a!bimali\e  is,  thcie- 
fore,  ftndci  that  exception,  the  proposition 
that  comes  1o  be  piovrd  the  IULM(I\C,  not, 
except  in  the  i \tiaoidmai  \  in*tainv-  ju-t 
spoken  ot  l>ut,  MUCC  instances  nt  tin-  de- 
scription, ho\\  extiaoidijun  \  «oevoi,  aie  un- 
happilj  iound  to  exist,  hence  an  opnaiion 
opposite  to  aulhcntn  ation  mini's  MHIH  time- 
to  be  peitonned  roiiespoMili-nt ,  in  irood 
measure,  to  the  h*1  ot  nmdf  ot  anihcntica- 
tion,  will  coiiM-qucnlh  be  tlu  1M  ol  modes 
of  dtunitln  ntnatwn  In  the  mini,  the\  \\ill 
consist  ot  the  negation,  01  the  ie\use,  ot 
the  mode1-  ot  authentication  but  \\hli  some 
variations  and  additions,  as  the  tenoi  ot  them 
\\ill  show 

Modes  of  dcautlicnticatii'ii omccs  horn 

which  a  pei-naMon  that  the  dot  unit  nt  in 
question  is  spmious  ())  Jal-iln  d,  inaj  bo  ob- 
tciined 

I.  Direct  e\  idenee    — 

1.  Testimony  i  disallnmatixe  i  ot  attc-tinyr 
\\itnes^i's.  /  t  ot  peisons  nu'iitiontd  in  tin* 
instrument  a*  attcstum  \\itn(sM»s 

2.Te*timon\  ( di satin  mat  i\  e  )  ot  i lon-at  1e^t- 
ing  witnesses ,  i  <•  oi  prisons  not  mentioned 
in  the  instiumuiit  as  atttstm^  \\itne^^es. 

3.  Testimonv  (jhsatbimati\e )  ol  tin'  pjirtx 
apain«t  \\hoin  the  document  i>  produced,  anil 
who  denies  his  haunt;  authenticated  it,  de- 
nies the  hiind\\nting  to  be  IIH  ,  oi,  it  binned 
as  it  by  him,  deuie*  the  ^ii;natuie  to  be  bib 
signature.  • 

4.  Testimony  (dUaffirnidtive  and   eonfes- 
sorial)  of  the  [)aity  b\  \\hum  it  is  pioduced 
(viz.  the  party  in  the  cause, 1  and  \\lio,  on 
being  cross-examined  or  otherwise,  confesses, 
either  that  he  himself  bore  no  part  in  the 
document  in  question,  or  that  the  other  sup- 


posed party  to  the  transaction  (wRethcr  a 
party  to  the  suit  or  no)  bore  really  no  part 
in  it  ,  in  a  word,  that  in  one  way  or  other  it 
is  spunou* ,  or  that,  if  there  are  certain  por- 
tions of  it  in  \\hich  they  respectively  bore  a 
part,  there  are  other*  in  which  they  respec- 
tively did  not  btar  an)  pirt :  that  is,  that, 
in  lespect  of  a  certain  portion  or  portions  of 
it,  it  has  beenyj//s//?rrf. 

5.  Hcui-uy  e\idence.  testimony  of  any 
pei son  whatever  (attesting*  \\itness,  non-at- 
te^tinir  \\itness,  or  paitj,")  declaring  himself 
f<»  have  heaid  (on  tbe  pait  of  an  attesting 
\\itncs-,  a  non-attesting  \\itness,  or  a  paitv, 
by  oi  in  \\hot-i1  ta\oni  the  document  is  pro- 
dueed)  adisfnuisc  amounting  to  an  assertion 
oi  it*  hemic  spui  iousf  01  having  been  falsihed.* 
II.  ('iicuinstaiitial  evidence  — 
1  Dissimilitude  oi  hands,  deposed  to  ex 

J  /S//    Sf1/  lj»flii?tl\ 

"2  Ditto,  t  i  scr//>//s  ohm  ctynitis. 
•<  Ditto,  (  /  ^utjitit  mint  /(sc»,  the  docu- 
ment in  question  being  now  inspected  bv 
^oine  snenlihc  e\e,  and,  on  being  confronted 
\\Jth  otlnM  senpts  indubitablv  trom  the  ^ame 
pen,  pionminccd  dis-imilar. 

4  l)itt<»,  horn  the  appearance  of  its  being 
a  f(  ii^nid  hand 

.")  I'icsumption  t  r  cu^tmhti  the  party  pro- 
ducing it,  oi  a  pi»i son  thiouirh  whose  hands  it 
has  pa^rd,  l)"iny:  the  peison  \vbo  in  case  of 
sin  rrss  \\ould  be. i  LMinei  h\  having  fabiicated 
oi  iaUilh'd  it,  oi  piocuied  it  to  be  tabucated 
ui  ial-jiied,  to  the  ellect  suspected. 

<)•  I'lesiiiuptinii  <  /  trnti/t  .  maiks  of  spu- 
iious/K-s  01  talsjii.  atiun  .ij>parynt  on  tbe  face 
ot  it 

i       Indications  ol  ^puiiuii-ni'ss  01  falsification, 
;  app.nenUon  tin1  lace  ot  a*\\ntien  discourse, 
in.'V  bt1  pit  stilted  ntlui  bj  the  phjsical  en- 
|  tiln-s  nt  \\hnh  the  suns  aie  composed,  or  by 
i  tht1  coiisjdeiat ion  ot  the  discoin»*e  signified. 
|       I    Indication-,  alloidrd  b\  the  papci ,  pal  eh- 
"mint,    01    otlui    siibstialum,   <»n  \\hich   the 
j  (idoiniiiir  matti'i  i^  laitl    — 
j       1    l\ipci,  it  ot  a  dite  known  to  be  poste- 
i  1 101  1o  the  d.ito  appaient  on  the  face  of  the 
iiistiuim  nt,  a  cvitaiii  pioot  <»t  spuiiou^ness. 
fcj.  1  \ipei,  —  it  in  am  pait  the  miiface  ex- 


Hiarsav  iMdiMice  ot  this  description  (the 
cxtnguduKil  exidtiue  ot  the  supposed 
witness  h^ing  iu}ipc^cd  to  have  been 
dthvered  w/o;//,s  can^t )  has  actually  been  ad- 
nntttd,  and,  t\s  it  should  seem,  credited,  in  En- 
glish law.  fcw  In  ejectment,"  says  Hawkins, 
fc*  when  a  \\ill  \uis  produced  on  the  part  of  the 
plaintiff,  subscribed  by  three  witnesses,  two  of 
uhom  \\ere  dead,  and  the  third  witness  on  her 
cross-examination  suore,  that  while  sl«e  was  at- 
tending one  of  tbe  deceased  witnesses  in  his  last 
illness,  and  about  three  weeks  betore  his  death, 
he  pulled  the  will  in  uuet-tion  from  his  bosom, 
and  achno\\led#<.d  and  declared  to  her  that  the 
said  will  was  forged  by  himself;  this  was  held 
good  e\idencc."_//cit'(Ari/2A,  SO.  \Vidc8itpra. 
p.  156.  Note!  ] 
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and  comparative  thinness, 
a&  w<rt*ld  be  produced  by  an  erasure 
<?*  tlte  scratching  of  an  edged  or  pointed 
cause  for  suspecting  falsifi- 


l-^per, —.if,  in  any  part  which  appears 
ty>  have  been  written  upon  (as,  for  example, 
to  the  middle  of  a  line  of  writing,)  a  stain 
appears,  such  as  might  have  been  produced 
fcjf  ft  solvent*  applied  for  the  purpose  of  dis- 
solving  the  ink  or  other  colouring  matter  of 
,  Which  the  characters  are  composed, —  another 
cause  for  suspecting  falsification.  ' 

jftr  J9i  —  Indications  Nos,  2  and  3,  apply 
alike  to  parchment,  vellum,  or  any  other  sub- 
stratum consisting  of  skin. 

41  Ink.  If  the  colour  of  the  ink,  being 
uniform  throughout,  appear  of  a  colour  fresher 
than  what  (as  supposed)  it  would  have  been 
if  written  at  the  time  of  the  date,  this  fresh- 
ness may  be  thought  to  afford  some  suspicion 
$f  spurioueness.  Very  little  reliance,  how- 
ever, can  safely  be  placed  upon  this  circum- 
stance. Iu  respect  of  quality  of  colour,  in- 
tensity of  colour,  and  glossiness,  the  diffe- 
rence may  be  as  great  between  two  inks  made 
at  the  same  time,  as  between  two  inks  made 
at  different  times. 

5.  Ink.  If  the  appearance  of  the  ink  be 
different  in  different  parts  of  the  same  wi  iting, 
such  difference  may  afford  a  ground  for  sus- 
pecting falsification.  In  tins  case,  the  reason 
may  be  considerably  stionger  than  in  the  last 
preceding  one.  If,  to  an  ink  employed  in 
the  first  instance,  there  succeeds  another' sort 
of  ink,  which ,  continues  to  be  employed  to 
the  end,  scarce  any  cause  of  suspicion  can  be 
afforded  by  this  change :  the  natural  inter- 
pretation is,  that  the  penman,  not  being  sa- 
tisfied with  the  ink,  or  perhaps  with  the  pen 
that  he  found  in  one  inkstand,  betook  him- 
self to  another  ink,  01  to  another  pen  that  he 
found  in  another  pikstand.  The  only  case  in 
which  any  consideiable  cause  of  suspicion 
can  be  deduced  from  this  source,  is  that  in 
which  the  different  kind  of  ink  appears  in 
spots  and  patches,  having  ink  of  the  first  ap- 
pearance on  each  side  of  it,*  In  this  case, 


*  In  a  little  work,  called  "  The  Theory  of 
^Presumptive  Proof;  or,  an  Inquiry  into  the  Na- 
<ure  of  Circumstantial  Evidence,  including  an 
Examination  of  the  Evidence  on  the  Trial  of 
Captain  Donellan,  London,  181 5,"  the  follow- 
fog  curious  case  is  stated. — Ed. 
*  **  John  Hawkins  and  George  Simpson  were 
'Icted  for  robbing  the  mail,  on  the  16th  of 
ril  1722*  Hawkins,  in  his  defence,  set  up  an 
to  pjrove  which,  he  called  one  William 
who  deposed,  that  Hawkins  came  to  his 
§tt  Sunday  the  15th  of  April,  and  lay  there 
tii&fct,  and  did  not  go  out  until  the  next 
*  *  Being  asked  by  the  Court,  '  By  what 
you  remember  that  it  was  the  15th a  of 

The  robl^ery  was  committed  about  two 
the  morning  of  the  16th, 


two  other  indications  will  be  to  be  looked 
out  for :  1.  Marks  of  a  discoloration  or  stain* 


Apnl  ?  He  replied,  *  By  a  very  good  token  ; 
for  he  owed  me  a  sum  of  money  for  horse-hire^ 
and  on  Tuesday,  the  Hkh  of  April,  he  called 
upon  me  and  paid  me  in  full,  ana  I  gave  him  a 
receipt ;  and  I  very  well  remember,  that  he  lay 
at  my  house  the  Sunday  night  following/  The 
receipt  was  now  produced.  c  April  the  10thr 
1722.  Received  or  Mr.  John  Hawkins,  the  sunv 
of  one  pound  ten  shillings,  in  full  of  all  accounts 
per  me  William  Fuller/  Upon  inspecting  the 
receipt,  the  Court  a^ked  Fuller  who  wrote  it;  he 
replied,  *  Hawkins  wrote  the  body  of  it,  and  I 
signed  it.'  Court—'  Did  you  see  him  write  it?* 
Fuller—*'  Yes/  Cowrt—'  And  how  long  was  it 
after  he  wrote  it,  before  you  signed  ?*  Fuller— 
4  I  signed  it  immediately,  without  going  from 
the  table/  Court — '  How  many  standisnes  do 
you  keep  in  the  house  * '  Fuller—'  Standishes  ?  * 
Court— .'  Aye,  standishes ;  it  is  a  plain  question/ 
Fuller—'  My  Lord,  but  one ;  and  that  is  enough 
for  the  httfe  writing  we  have  to  do/  Court — 
'  Then  you  signed  the  receipt  with  the  same 
ink  that  Hawkins  wrote  the  body  of  it  with?* 
Fuller—'  For  certain/  Court—'  Officer,  hand 
the  receipt  to  the  jury.  Gentlemen,  you  will 
see  that  tne  body  of  the  note  is  written  with  one 
kind  of  ink,  and  the  name  at  the  bottom  with 
another  very  different ;  and  yet  this  witness  has 
sworn,  that  they  were  both  written  with  the  same 
ink,  and  one  immediately  after  the  other.  You 
will  judge  what  credit  is  to  be  given  to  his  evi- 
dence ! ' 

u  Thus  the  authenticity  of  the  receipt,  and  the 
credit  of  the  witness,  were  overthrown  by  the  sa- 
gacity of  the  Court !  But  while  the  judge,  Lord 
Chiet  Baron  Montague,  was  summing  up  the 
evidence,  he  was  interrupted  by  the  following 
occurrence:  the  person  who  reports  the  trial  was 
then  taking  notes  of  the  proceedings;  his  mkj 
as  it  happened,  was  very  bad,  being  thick  at  the 
bottom,  and  thin  and  watensh  at  the  top,  so 
that,  accordingly  as  he  dipped  the  pen,  the  wri- 
ting appeared  very  pale  or  pretty  black.  This 
circumstance  being  remarked  by  some  gentlemen 
present,  they  handed  the  book  to  the  jury :  the 
judge  perceiving  them  very  attentively  inspect- 
ing it,  called  to  them — '  Gentlemen,  what  are 
you  doing ?  What  book  is  that?*  They  told 
nun,  that  it  was  the  writer's  book,  and  that  they 
were  observing  how  the  same  ink  appeared  pale 
in  one  place,  and  black  in  another.  The  judge 
then  told  them—4  You  ought  not,  Gentlemen* 
to  take  notice  of  anything  but  what  is  produced 
in  evidence;*  and,  turning  to  the  writer,  de- 
manded— *  What  he  meant  by  showing  that 
book  to  the  jury  **  And  being  informed  by  the 
writer,  that  it  was  taken  from  mm,  be  inquired 
'  who  took  it,  and  who  handed  it  to  the  jury  ?* 
But  this  the  writer  could  not  say,  as  the  gentle* 
men  near  him  were  all  strangers  to  him,  and  he 
had  not  taken  any  particular  notice  of  the  person 
who  took  his  book. 

['  That  a  jury  ought  not  to  take  notice  of  any* 
thing  but  what  is  produced  in  evidence,  has  been 
said  to  be  law;  but,  on  the  contrary,  it  has  been 
held,  and  surely  very  properly,  that  ft  jurymaft 
may  find  from  his  own  knowledge ;  indeed*  what 
evidence  can  convince  a  person  that  that  fe  which 
he  knows  not  to  be,? 

"  Hawkins  and  Simpson  were  convicted  and 
executed :  indeed,  the  evidence  against  them  Was 
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or  of  roughness  and  thinness,  according  to  the 
nature  of  the  chemical  or  mechanical  means 
employed  for  the  obliteration  of  the  pre- 
existing characters;  2.  The  probable  import 
and  importance  of  the  words  obliterated,  as 
deducible  from  the  context. 

II.  Indications  of  spuiioiisness  or  falsifica- 
tion afforded  by  the  nature  of  the  r/ibcoursc 
signified  :  — 

1.  In  the  scnpt  in  question,  mention  (di- 
rect, or  in  the  way  ot  allusion  ninic  or  less 
oblique)  made  of  tacts  of  later  date  ,   i    c.  ot 
facts  that  did  not  come  into  existence  but  at 
a  time  posterior  to  the  date  expressed  on  tho 
face  of  the  instrument       Facts,  vi^   things 
persons,  01  events;  01  situations  01  othn  ap- 
pearance-* of  things  01  poisons  * 

2.  In  the -dipt  in  question,  \\oidsoi  com- 
binations  of  vvoids,    01    modes   ot    spelling 
known  not  to  have  been  in  use  but  at  a  tune 
pastel  ioi  to  the  date  • 

3  In  the  snipt  in  question,  mention  made 
of  pretended  farts,  ot  the  non-e\istcn<v  ot 
\vhichthe  individual  in  question  is,  tioin  otlioi 
souires,  kno\Mi  to  have  heen  roiiM'iou^  sup. 
po*ed  fact*,  toi  example,  inron^i^tent  \vilh 
other  facts  of  the  existence  ot  which  lie  is 
known  to  have  been  eoiisciou**  In  a  deed 
(tor  example  )  leeital  ot  a  ta<  I,  the  laNitv  ot 
which  could  not  but  b  i\  e  b<  en  kno\\  n  to  linn 
at  Ilie  tune.  1'ioin  tln^  cnouinMance,  it  is 
evident,  no  indication  ot  -piuion^ne^  01  fal- 
sification can  be  deduced,  anv  tuitliei  than  as 
the  absence  ot  inendacii\  on  the  pait  ot  the 
supposed  uuthoi  is  ,isMimed 

4.  In  the  M'lipt  in  question  it  bciim  a  con- 
tract (\i/  eitliei  .in  insti  iinient  of  conveyance 
or  an  instiunient  ot  en^auenu  nt,  \  i  nuairc- 
iiients  01  ronvevancts  incompatible  tvilh  pn«»i 
convevance"  made,  or  eiiiMiremcnN  enteied 
into,  l»v  the  individual  in  question,  or  known 
by  him  to  have  been  ic-pectivelv  made  01 
enteied  into  b\  tbo?e  in  whose  place,  in  that 
lespeet,  be  stands  Fioin  tin**  rncunist  mce, 
no  indication  ot  ^punoiiMies^  01  laNilicalion 
can  hcdcduced,  anv  tin  tliei  than  as  tlie  know- 
ledge on  his  pait  ot  the  disposition  of  law  in 
this  behalf,  and  the  absence  of  impiobitv  on 
hi^  pait  in  thi"  ic^pcit,  air  a^-UMied 

5  In  tlu*  seiipt  in  question,  indications  ot 
a  chaiactei  mamfc-th  Mipeiioroi  inhnoi  to 
lliat  ot  the  individual  in  question,  in  ri'^pect 
of  learning,  intelligence,  \eracit\,  oran\  othei 
branch  of  inorahty,  as  established  b\  other 

very  strong  ;  but,  bad  the  late  of  Hawkins  de- 
pended upon  ilie  single  testnnonv  of  Fuller,  he 
would*  but  for  tbib  occurrence,  have  fallen  a 
fcacriike  to  the  auitcncss  of  the  jinlu?i  wh8  ap- 
l>ejirs  to  have  been  much  disgleahed  at  the  acci- 
dental confutation  of  his  remarks  on  tlie  receipt, 
although  it  was  an  accident  in  favour  of  lite; 
and,  had  it  not  been  a  ca&e  where  other  evidence 
was  so  btrong  againbt  the  accused,  it  must  have 
been  looked  upon  ab  the  special  inter}x)sition  of 
Providence." 

*  SesJBooSfl.  Clup.  HI. 


writings,  discourses,  or  aetions  of  hist  suffi- 
ciently ascertained.  This  indication  is  in  a 
manner  confined  to  scripts  belonging  to  the 
head  of  casually  written  evidence,  such  as 
letteis,  memorandums,  and  literary  composi- 
tions,  in  contiadistinrtion  to  such  as  belong 
to  the  respective  heads  ot  private  contractual 
t'ridfnrc  and  affinal  eiutcnre. 

(5  In  thesciipt  in  question,  opinions,  affec- 
tions 01  tti^tcs,  manite^tl\  up|H>MtG  to  tho^e 
of  the  individual  in  question,  according  to 
information  satibfactonly  deduced  from  other 
'source^  This  again  is  in  a  manner  confined 
to  casually  \\ntten  evidence,  aa  above. 

7  In  the  script  in  question,  the  style,  phra- 
seol«u;\f  or  mode  of  spelling,  mamtestly  dis. 
MiiuLu  to  tho^e  ot  the  individual  in  question, 
ascertained  hum  othei  sources.  The  idea  at- 
tached tothe  \\oid  s////f  being  as  yet  extremely 
vaijue,  the  indieation  grounded  on  it  will  be 
piopoitioimblv  vaL'iie  Anothei  indication  that 
applies  piincip.illv  to  \viitten  evidence  of  the 
«Msiial  kind,  H^  above 

H  In  the  snipt  in  cjuestum,  the  style  or 
phiaMMilnLrv  iiianifi^tlv  dissimilar  to  that  in 
use  in  the  r»///Vf  in  question.  This,  upon  the 
fa<'e  of  it,  applies  exclusive! v  to  oilicial  evi- 
dence. 


CIJAPTKR  V. 

l\i   110X    HI   J\V11'N  PROVISIONAL  AND  DF- 
lINiriVl       \(T1  111  N  ll«'41  ION.        RUIl-S    FOR 

MM    i  H.ISI  \IOH    \M)  iiir  jriHiK,  CON- 

*  I  KN1NU    III1      \1>I  lILVIU'VlinN   Of    WRIT- 
'1  I  N    1  VI1>1  M  1  . 

M  <  H  1'i'inij  the  pn<^ihlo  modes  of  authenti- 
cation,.—next  comes  the  hiqmrv,  which  mode 
on  each  occasion  ou&;ht  to  be  requiied  t 

Foi  tin-  pui  POM»,  a  distinction  must  be 
taki  n,  in  the  liist  instance,  between  provi- 
sional authentication,  and  definitive. 

llv  piovisjonal,  I  mean  that  evidence  which 
niav  be  leceived  as  sutlicient  fui  the  authen- 
tication ot  the  evidence  in  question,  piovided 
that  no  suspicion  ot  its  authenticity  is  ex- 
prcv^ed  on  tin*  othei  side.  Hj  definitive,  I 
mean  that  which,  it  sitistactur}  in  itself,  shall 
he  denned  sullicient  proot  of  the  authen- 
ticity ot  the  iii-tiunicnt,  notwithstanding  all 
piotestatioiib  and  contestations  on  the  other 
side 

Foi  the  purpose  ot  piovisional  authen- 
tication (that  1=*,  in  all  ouhnary  case^,)  that 
mode  of  authentication  will  be  the  most  eli- 
gible, which  in  each  instance  can  be  employed 
with  least  vexation,  expense,  and  delav.  But, 
should  the  authenticity  of  the  document  be 
disputed  on  the  other  side — in  a  word,  should 
it  be  accused  of  forgery,  —  in  subh  case  the 
subordinate  consideration  referring  to  these 
collate! al  inconveniences  must  give  way  to 
the  superior  consideration  referring  to  the 
duect  justice  of  the  caa*>  always  supposed, 
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tation  of  forgery  may  not  be 
to  BfciWide  through  mere  wanton- 
nttttb  less  in  the  express  view  of  giving 
i  t*T those  collateral  inconveniences ;  and 
glJr,  in  the  case  of  mala  fides  or 
t         burden  of  the  inconvenience 
y  rest  ultimately  on  the  head  of  the  party 
t<*  tirhose  misconduct  it  owed  its  bnth, 
'  If  tbe  mode  of  authentication  which  is  not 
but  in  case  of  contestation,  be  regu- 
T>  employed  where  there  is  no  contesta- 
L~  where  no  doubt  of  the  authenticity  of 
the  document  is  really  entertained,  and  if,' 
between  the  modes  of  authentication  neces- 
Mtfy  in  the  two  cases,  there  be  upon  an  ave- 
rage any  considerable  difference  in  respect  of 
ir«*ation,  expense,  or  delay;  the  aggiegate 
mischief  unnecessarily  produced  in  those  three 
shapes  must  be  prodigious  indeed     Among 
the  writings  of  all  sorts  which  come  to  be 
exhibited  in  a  couitof  judicatuie  in  the  cha- 
racter of  evidence,  if  there  be  one  out  ot  a 
thousand  in  respect  to  which  any  such  sus- 
picion is  really  entertained,  the  pioportion 
would  prove  much  larger  than  I  should  ex- 
pect to  find  it.     Upon  this  supposition,  in 
nine  hundred  and  ninety-nine  instances  out 
of  every  thousand,  this  mass  of  inconvenience 
will  be  created  without  necessity  or  use,  if, 
in  pursuit  of  a  phantastic  idea  of  regulanty, 
the  employment  of  the  definitive  mode  of  au- 
thentication be  insisted  on,  to  the  exclusion 
of  the  provisional  mode  the  most  convenient, 
i.  e*  least  vexatious,  expensive,  and  dilatoiy 
mode,  which  might  so  unexceptionably  htive 
supplied  its  place      This  oppressive  plan  of 
authentication  we  shall  find  established  in 
English  jurisprudence 

In  the  adjustment  of  the  modes  of  authen- 
tication to  be  established  in  regard  to  wntteri 
evidence,  the  leading  points  01  ends  reqiine 
td  be  kept  in  view  on  the  one  hand,  satis- 
faction in  respect  of  trustworthiness,  on  the 
other  hand,  avoidance  of  delay,  vexation,  and 
expense — the  three  insepaiable  modifications 
of  collateral  inconvenience 

Of  these  two  ends,  this  first-mentioned 
beingthe  main  and  principal  end,  has  in  gene- 
ral been  pursued  with  a  degree  of  pieference, 
which  would  have  been  very  proper,  but  that 
ibe  sacrifices  that  have  been  made  to  it,  at 
the  expense  of  the  triple  collateral  end,  have 
b^eo  inordinate,  and  much  beyond  anything 
which  good  economy  in  this  respect  would  be 
found  to  authorize. 

The  supposition  upon  which  judges  anc 
legislators  have  proceeded,  in  the  fixation  o 
the  jmodes  of  authentication  which  they  have 
has  been  that  of  a  univeisal  and 
sposition  on  the  part  of  all  suitors 
forgery :  or,  if  that  supposition  has 
In  pvery  instance  been  actually  enter 
fcained,|t  is  the  only  one  on  which  the  mode* 
prescribed  are  capable  of  being  justified— .the 
oitfy  one  by  which  the  price  paid,  in  the  shape 


of  delay,  vexation,  and  expense,  for  the  sup- 

)osed  advantage  in  the  shape  of  satisfaction 

n  respect  of  trustworthiness,  would  not  be 

recognised  to  be  excessive  and  oppressive*  If 

among  a  thousand  cases  in  which  the  legal 

effect  of  a  piece  of  written  evidence  is  in  dis- 

)ute,  there  be  not  so  much  as  one  in  which 

ihe  authenticity  of  it  is  a  matter  of  real  doubt 

on  the  part  of  the  suitor  against  whom  it  is 

>roduced, it  is  only  in  the  one  case  where 

t  is  matter  of  real  doubt,  that  the  price  paid 
jor  authentication  in  the  shape  of  delay, 
vexation,  and  expense,  or  all  together,  need 
)e  so  considerable  as  to  be  worth  counting. 
Under  the  existing  system,  there  is  scarce 
a  cause  in  which  it  is  not  considerable,  and 
in  many  a  cause  it  would  be  found  to  be  se- 
riously oppressive. 

Thus  it  happens,  that  for  one  gram  of  mis- 
chief produced,  or  that  would  or  could  be 
produced,  by  fiaud  in  the  shape  offoryery,  a 
thousand,  ten  thousand,  aie  produced  by  fraud 
in  the  shape  ofrfncanc  ot  chicane,  produced 
partly  by  the  enmity  of  suitors,  partly  by  the 
rapacity  of  then  agents,  abetted  by  that  of 
the  subordinate  officers  of  justice:  both  pas- 
sions protected  and  encouraged  and  engen- 
dered by  prejudice  and  indifference  on  the 
pait  of  judges  and  legislators.  Familiarized 
with  the  spectacle  of  continual  misery,  ge- 
nerated according  to  lule  and  custom,  and 
therefore  on  their  parts  without  blame, —  the 
reduction  of  the  mischief  to  its  minimum,  the 
reduction  of  it  so  much  as  within  any  narrower 
bounds,  never  presents  itself  to  them  as  worth 
regarding  Like  so  many  other  processes 
which  go  on  as  it  were  of  themselves,  accord- 
ing to  pre-established  and  never-considered 
rules,  tho  authentication  of  evidence  is  con- 
sidered as  a  soi  t  of  mcchancal  operation,  the 
pathological  effects  of  which  have  no  claim 
upon  them  for  so  much  as  a  thought  Whence 
all  this  oomposuie?  For  the  observance  of 
the  established  uiles,  the  man  in  office  is  le- 
sponsible  for  the  propriety  of  these  rules  — 
foi  their  subservience  to  the  ends  of  justice, 
he  is  not  responsible 

To  attempt  in  this  place  to  combat  the 
tuple-headed  monster  by  any  pioposed  regu- 
lations of  detail,  would  be  to  touch  upon  the 
topic  of  procedure  a  general  observation  or 
two  may  serve  to  indicate  the  course.  Au- 
thentication in  the  ultimate,  and  what  may 
be  styled  the  adverse,  mode,  ought,  instead  of 
being  the  routine  of  practice,  to  be  the  der~ 
mcr  resort,  the  extraordinary  recourse.  The 
pioccss  of  authentication  should  be  carried 
on,  fcot  at  the  time  of  trial,  but  between  party 
and  party,  at  a  preliminary  meeting,  either  in 
the  presence  of  tfie  judge,  or  before  some  in- 
ferior mmistei  of  justice,  whose  time  can  beat 
be  spared;* 

*  In  the  following  Book,  the  necessity  of  $u$h 
a  preliminary  meeting,  for  innujnerawe  othei 
purposes  as  well  as  this,  will  b£*$9i*  shown. 
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tt  The  party  who  has  a  document  to  produce, 
produces  it  in  the  first  instance  to  the  adverse 
party,  who  either  admits  the  authenticity  of 
it,  or  declares  hi*  intention  to  contest  it.  If 
he  admits  it,  he  marks  it  as  admitted.  It  he 
choo&es  to  contest  it,  he  has  a  right  to  do  so, 
but  he  uses  it  at  his  peril  —  at  the  peril  of 
simple  costs  in  case  of  simple  tement\,  lit  the 
peril  of  extia  costs  in  ca^e  of  mala  ful<  s.  The 
end  in  view  is  in  ever}  instance,  to  s.ive  the 
suitors  from  the  del.u  ,  vexation,  and  expense, 


It  being  the  policy  of  the  existing  state  of 
things  (foi  the  sake  of  giving  every  practi- 
cable increase  to  the  number  of  causes,  and ' 
to  the  profit  extractible  from  each)  to  give 
eveiy  possible  increase  to  the  number  ot  maid 
fide  defences  and  demands,  as  well  as  to  the 
number  of  the  ttjnralions  performed,  and  to 
the  number  and  length  ot  the  instrument* 
exhibited,  on  the  occasion  of  each  such  suit, 
/HUM  and  mal '  Jidr  such  taken  together  — 
and,  to  th.it  end,  to  afford  to  \\ilful  falsehood 


of  adverse  authentication,  in  M>  tai  as  these  I  and  m-mcentv,  in  every  imaginable  shape, 
several  inconvenience^  an*  avoidable.  The  vvci}  practicable  tacihtv  and  encouragement, 
means  to  be  emploved  in  the  pioserution  of  — lal-ehood  and  iiMmciity  in  the  parties  li- 
that  end,  is  the  takirii:  such  arrangement^  as  j  titr.int  have  accordingly  been  exempted,  with 
shall  make  it  the  indisputable  inter  <.s(  Ot  e\civ  I  little  exception,  horn  the  check  ot  count  cr- 
individuul  conceined,  each  in  then  several  !  inter  rotation  in  everv  shape,  and  without  any 
stations  ( parties,  airents  of  paities,  officers  of  ]  exception,  from  the  check  of  counter-inteno- 
justice  ot  all  clashes,)  to  abstain  tioin  gumi? 
birth  to  these  *e\cial  inconvenience^,  unj 
further  than  as  thev  aie  neee-- aij> 

The  \ntual  penaltv  inllii  ted  on  this  oc- 
casion bj  imposition  ol  co-N  with  the  above 
\iews,  should  not  depend  on  the  ultimate 


in  the  ?tr/  raft  shape. 
lint,  in  the  state  ot  things  here  in  question, 
whatsoever,  on  this  01  on  an)  other  subject, 
\\  ei  i-  said  b\  a  /w  t\i  on  either  side  ot  the  suit 
or  <M{|M\  would  he  sud  undri  the  influence 
ot  whatsoc\ei  scemitics  toi  conectness  and 


but 


decision  of  the  ( 

pro  unaqitt'iijtn  it«\  fo1  each  act  of  authenti- 
cation mincc'e^aiil)  peitoiined  ( )lhei  ui-e, 
to  the  enrnitv  of  a  suitoi  who  vva^  pciMiadcd 
ot  his  lm\Mig  the  l<ivv  on  his  side,  the  pro- 
posed remedv  would  applj  no  cluck  The 
principle  would  lemain  unippbed,  mile-'*,  to 
eacli  paitieulai  act  of  vexation,  its  own  par- 
ticular penaltv  stood  <»pj  o-ed 

On  the  Mih]eet  ot  the  -uppoM-d  pioptution 
between  the  number  ol  thenist  s  m  which  MI  — 
picion  ot  -pmioiiMic^  has  /ntf  existence,  and 
that  of  tlioM-  in  vvlmli  it  Ar/s  cxi^emc,  one 
observation  there  I-*,  which,  to  evei  v  person  to 
whom  the  practice  ot  tct  hmcal  piojcdurc  i- 
familial,  will  be  almost  -me  to  pic-cut  it-elt 

4i  IS  umber  ot  cases,"  -,iv  s  the  ob|i «  loi ,  kfc  in 
which  no  su  picmn  nt  ^piiiioii^iu  ^s  i^  <  ntei- 
tained,  nine  hiiiidu-d  ,md  nun  !v-nme,  be  it 
so  number  of  ca-^i  s  m  \vlnch  '•u-picion  (»t 
that  bolt  is  reallv  eiiteit.iuu  d,  om»,  and  no 
moie,  be  thi-  likcwi*i»,  1m  an.niment  ^  sdcr 
at  lea^t,  admitted  Hut,  in  addition  to  the 
one  case  in  which  an\  Mich  suspicion  is  le.illv 
entei  tamed,  what  i^  theie  to  pi  event  the 
bringing  foiwaid  a  }>ntinct  of  su-pici<«n,  in 
an  indefinite  multitude  ot  othei  instance^ J 
and  in  paituuilai  Moi  example  i  in  evei\  in- 
stance in  whieh  the  |>aitv  who  is  in  the  wmntf 
(suppose  the  defendant )  has  mor  e  to  gam  than 
*o  lose  hj  the  delay,  or,  on  either  Mde  ot  the 
cause,  eiiteitanis  ti  hope  ot  forcing  his  injured 
adversary  out  4*1  the  field  ot  litigation  b)  the 
pressure  ot  the  expense."  „ 

The  gn*\\cr  is:  The  state  of  things  on 
which  the  above  question  grounds  itself,  is 
the  existing  state  ot  things  under  the  rei^n  of 
technical  proceduie.  But,  in  respect  of  the 
matter  in  question,  the  state  of  things  here 
supposed  is  exactl>  opposite. 


he  inHicted  j  completeness  aie  01  would  be  applied  to  the 
ca-e  ot  an  <>j//i//i(ni/s  uitm**  under  the  in- 
iluenre  ot  ni  il  r/»/e  countei-intei  location  at 
anv  late  under  flu1  check  of  an  oath,  if,  not- 
withstanding the  objection*  bi  ought  forward 
in  this  woik  airam-t  that  cciemony,  it  were 
thought  lit  to  be  letamed,  it  not,  under  the 
cheik  ot  a  solunn  and  dihheiatc  averment. 

A  pait\  *  mitt  ^ttutt  would  no  moie  have  it 
in  hi-  powei  to  leap  anv  advantage  from  a 
iiakjil  averment,  dielaiative  of  a  belief  on 
hi-  pait  in  <//w///////wwv  dt  Us  genuineness, 
01  of  a  ^u-pi<'inn  of  its  «.pimuiism'sH,  than  the 
IMIIV  t  ilti/nt<t/tf  could  do,  horn  a  inked  aver- 
ment, di«l, native  ot  a  Indict  on  his  pint  in 
(i/hnt*i/'<i  ot  its  ircnmncnc-'s.  Kadi  would 
alike  he  liable  tn  he  called  upon  (and  uhder 
tin  same  securities  tor  ^mceiitv  as  in  the  case 
ot  anv  otianeous  witne-si  to  ^tate,  in  the 
most  e\ pin  ir  m. inner ,  the  triounds  ot  the  pel- 
-N.i-ion  pi(ifi»-s(.(l  ]ty  \i\n\  to  hi  i  ntertained. 

'1  (»  i,i*h,  a-  vv»  11  as  to  )nnli  fitlc  contesta- 
tion, vaiiou^  iUelhe  othei  checks  that  might 
IM-,  ,'iul,  it  the  ends  ot  ]u-luv  weie  the  ob- 
ICCN,  natmallv  \\ould  be,  applied  If,  for 
cx.unple,  bj  the  pioduetion  of  a  source  of 
evidence,  the  needtulnea^  ot  which  (after  the 
mutual  explanations  in  question)  appeared 
moie  ol  le^s  doubtful  to  the  judge,  delay  and 
expense  to  a  certain  amount  would  manifestly 
be  necessitated,  —  not  only  would  eventual 
compensation  lor  the  damage  by  such  delay 
be  Deemed,  as  well  as  the  expense  attendant 
on  the  pioduetion  of  the  evidence  in  question 
cast  ot  course  upon  the  party  bv  whom  the 
production  ot  it  was  thus  insisted  on  ;  —  but 


if,  by  the  exhibition  of  thib  evidence,  a  de- 
mand for  counter-eudcnce  to  be  exhibited  by 
the  adverse  party  were  pioduced,  the  expense 
of  such  counter-evidence  might  provisionally 


KAT1UKALE  UF  JUDICIAL  EVIDENCE. 


[BOOK  VII* 


fce  eh*rg*d,  fa  the  first  instance,  upon  the 
party  thu*  insisting  :  rather  than  that  by  such 
toe^Mt  fcbould  be  in  his  power  to  oppress 
bin  adversary,  by  exhausting  his  means  of 
his  post  in  the  field  of  litigation 


*«*)}$&  means  of  pursuing,  in  the  chaiacter  of 
ftfaifitiff,  his  own  claim,  or  repelling,  in  the 
UbfMfteter  of  defendant,  that  of  the  party  on 
th*  other  side. 

v  In  some  cases,  for  the  purpose  of  provi- 
Wonal  authentication,  instead  of  the  executed, 
frr  rather  say  recognised,  instrument,  a  tran- 
wript,  or  an  archetypal  drauyhty*  may  be  env- 


sveral  cases  may  be  mentioned,  in  which, 
supposing  less  delay,  vexation,  and  expense, 
to  be  necessary  to  the  adequate  authentica- 
tion of  this  succedaneous  script,  than  to  that 
of  the  proper  instrument,  the  substitution 
may  be  employed  with  advantage. 

Note  that,  for  the  purpose  of  discussion, 
on  the  ground  of  the  contents,  subject  to 
eventual  correction,  the  succedaneous  script 
may  serve  exactly  as  well  as  the  proper  in- 
strument 

If,  in  so  far  as,  under  the  contract  in  ques- 
tion, the  dispute  turns  upon  the  point  of  law, 
the  question  of  law  is  decided  against  the  ex- 
hibitant  (plaintiff  or  defendant,)  —  the  delay, 
vexation,  and  expense,  of  which  the  exhibi- 
tion of  the  proper  instrument  would  be  pro- 
ductive, may,  if  worth  saving,  be  thus  saved. 

Supposing  that  there  is  no  question  of  law, 
or,  if  there  be,  that  the  question  is  decided 
in  favour  of  the  exbibjtant  •  m  either  cyise, 
allowance  of  his  claim  follows  of  course,  upon 
the  supposition  of  the  conformity  of  the  suc- 
cedaneous  script  thus  exhibited  to  the  pioper 
instrument,  of  whifh  the  genuineness  as  well 
as  the  existence  is  thus,  provisionally  at  least, 
supposed.  Supposing  the  exhibitant  to  be 
the  plaintiff:  in  this  case,  upon  the  authonty 
of  this  succedaneous  script,  even  possession 
might  be  delivered  to  him,  if  adequate  secu- 
rity be  given  by  him  for  eventual  restitution 
admtegrum;  i.e.  for  putting  the  advctsfiry 
in  a  plight  in  every  respect  as  good  as  it  the 
possession  had  not  been  changed  f 

*  Archetypal, — i.  e*  the  corrected  and  settled 
draught  from  which  the  instrument  itself  was 
transcribed,  and  which  served  as  an  archetype, 
or  original  to  it.  The  appellation  rough  draught 
would  not  have  served;  since  nothing  hinders 
twt  that  this  original,  to  which  no  signatures 
hf  ve  been  attached,  may  have  been  no  less  fair 
than  the  instrument  which  (being  transcribed 
jftfttQ  it)  became  the  subject  of  the  act  of  recog- 
nition, and  in  consequence  received  the  signa- 


"J<  Itt  actual  practice  (Peake,  p.  64,)  where  the 
*  ""*  '  *  authentic  instrument  has,  according  to 
(but  quaere,  what  and  whose  evi- 
lost  (but  quaere,  whether  known 
•—or,  after  search,  simply  not 


j  a  statement  made  of  the  supposed  con- 
tents,  from  mere  memory,  has  been  received  in* 


Of  the  actual  execution,  and  thence  of  the 
genuineness,  of  the  proper  instrument  («o 
likewise  of  the  correctness  and  completeness 
of  the  succedaneous  script ;)  even  in  case  of 
contestation  or  doubt,  — for  saving  of  delay, 
vexation,  and  expense,  evidence  less  con- 
clusively probative  than  for  the  purpose  of  a 
definitive  decision  might  be  necessary,  might, 
for  the  purpose  of  a  provisional  decision,  be 
received  on  either  side 

Even  if  contested,  a  script  which  is  au- 
thenticated ab  intrd  (i.  e.  which,  on  the  fece 
of  it,  presents  the  signature  of  the  apparent 
author,  affixed  to  it  for  the  evident  purpose 
of  authentication)  need' not  be  authenticated 
ab  extrcL  in  the  first  instance  "Why  *  Because, 
unless  it  be  supposed  to  be  tainted  with  for- 
gery, its  authenticity  cannot  appear  dubious. 
But  delinquency  ought  not  in  any  case  to  be 
presumed  without  special  ground ,  much  less 
delinquency  of  so  high  a  cast 

Inability  to  effect  the  authentication  of  a 
scnpt  on  or  before  a  ceitam  day,  need  not  — 
ought  not,  to  be  rendered  so  much  as  a  cause 
of  delay,  much  less  of  ultimate  miscairiage. 
The  decision — a  decision  in  all  other  lespects 
ultimate — might  be  made  provisional,  depen- 
dent upon  the  subsequent  authentication  of  the 
instrument  on  or  before  a  day  to  be  named, 
nor  need  even  that  nomination  be  so  inexor- 
ably peremptory,  as  to  allow  accident,  much 
less  fraud,  to  triumph  over  justice. 

Note  that,  in  all  thebe  cases,  the  advantage 

stead  of  it  a  To  how  prodigious  an  amount,  m 
this  real  case,  is  the  danger  of  abuse  and  mis- 
chievous misdecision  greater  than  in  the  above 
supposed  and  proposed  case f  Supposing  the  fact 
of  such  depention  out  of  doubt,  on  this  suppo- 
sition, aU  check  to  intentional  and  mendacious 
misrepresentation  of  the  supposed  contents  of  the 
instrument,  has  perished  along  with  it:  and  as  to 
Unintentional  misrepresentation,  who  does  not 
see  how  slight  the  security  against  it  is  in  this 
real  case — now  strong,  and  all  but  complete,  m 
the  supposed  case  ?  Unless  the  witness  or  wit- 
nesses by  whom  (in  speaking  of  the  succedaneous 
script  as  genuine)  the  proper  instrument  is  spo- 
ken of  not  only  as  being  genuine  but  as  being  m 
existence,  say  thereby  what  is  not  true,  —  there 
the  scripts  remain,  both  of  them,  capable  of  be- 
ing confronted  at  any  time,  until  one  of  them  is 
lost  or  destroyed.  

a  In  the  fifth  edition  of  Peake's  Compendium, 
p.  96,  the  passage  relating  to  the  subject  runs 
thus.— -Ed. 

"•But  of  private  deeds,  or  other  instruments, 
the  production  ot  the  original,  if  in  existence, 
and  in  the  power  of  the  party  ubing  it,  is  always 
required:  till  which  done,  no  evidence  what- 
evei  of  the  contents  can  be  received;  but  where 
the  original  has  been  destroyed  or  lo$£  by  acci- 
dent,—as  where  an  original  award  was  lost  in  a 
mail  which  was  robbed;  or,  being  in  the  hands 
of  the  adverse  party,  notice  has  been  given  Win 
to  produce  it,— then  an  examined  copy,  or  even 
parol  evidence  of  the  contents,  being  the  best 
evidence  in  the  power  of  the  party,  is  received." 
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and  propriety  of  giving  admission  (provisional 
admission  and  eifect)  to  such  succedaneous 
evidence,  depends  upon  the  relative  quantity 
of  the  inconvenience  saved  by  it,  in  the  «hape 
of  delay,  vexation,  and  expense  But  let  it 
not  be  forgotten  that  tu  this  quantity  there 
are  no  limits,  other  than  tho*u  of  the  eaith's 
circumference  * 

Note,  moreover,  that,  to  fai  a^  eonrein- 
written   evidence*   (including   the  tart  ot   its 
,  and  the  nature  ot  it* 


the  saving  cap-ible  of  being  made  in  case  of 
contestation,  would,  the  \\hole  ma**  ut  them 
put  together,  be  inconsiderable,  in  comparison 
\\ith  that  \\hich,  in  the  ra^e  ut  the  supposed 
proper  MTipt,  upon  a  call  uiiido  bv  the  part) 
exhibitant,  \\uuld  ha\t*  pl:uv,  b\  lea-on  ut 
admivion  without  contestation,  a^  aboNe1 

Tu  the-e  sfi\ini^  in  tin1  shape  ot  <]el,iv, 
vexation,  and  cxpeii-e,  m,i\  be  added  a  savini: 
that,  in  the  an  omit  ot  an  honeftt  man,  will 
nut  be  icuMidrd  a^  lit  to  be  ni'irlivtrd  —  a 
saving  in  the  aiticle  ot  mijuubitv  .  impiobitv 
on  the  part  ot  the  p.utie^  and  then  prute-*- 
bioniil  adviM'1%  impioliitv  on  the  pait  <»t  the 
judges,  iir.prohit}  on  the  pait  ut  the 


*  About  tortv  vcars  ago,  in  a  statute  relative 
to  East  India  atlairs  (  Jt!  <«eo.  Ill  (  .  r»7,  M  1  1  .'<!!, 
Peake,  r»l»,)  proxision  was  made,  th.it,-  in  tlu 
case  of  written  e\idemt  of  a  eertain  desirip- 
tion,  writtin  and  attested  in  the  Last  Indus,  - 
for  the  authentication  ut  anv  such  artule  of  e\i- 
denre  in  liieat  linl.un,  proof  ot  the  handwutm<j 
of  the  jnrsons  whose  s^n.iturc  appeared  on  the 
face  ot  the  instrument,  should  suuice:  and  this 
too  tor  (U  timtivc  authentication,  and  without  a 
thought  ot  anv  net  dof  eventual  eonhrinal'on  bv 
ulterior  and  better  evidence:  and  so,  me  iei^i* 
in  the  case  where  an  instrument  executed  in 
Great  Britain  requires  tu  be  autlieiitie  ited  in  the 
Uast  Indies.1 

To  this  same  purpose1,  a  discove-ry  that  perh.ips 
will  one  ot  these  davs  he-  made,  is.  th  it,  hiside'« 
the  K  ist  Indie1**,  the  smtaee  of  the  earth  unhides 
other  countries,  more  01  less  distant  from  (mat 
Britain;  and,  in  the  ionise  ut  a  etiitun  01  so, 
at  the  presiiu  rate  ot  the  process  ot  legislation, 
the  benefit  ot  this  ptousioii  m  iy  hi  exptrted  to 
be  extended  to  several  ot  tliu^e  other  eountnes 
But  tor  each  such  countrv  ti  separate  at  t  will  he 
required;  and,  to  warrant  the  motion  for  lea\e  to 
the  hill,  proof  will  he  required  (or  at  least 


*  This  is  referred  to  by  100  I\ake,  .nh  edit  , 
and  in  p  BO  allusion  is  made  to  the  1!J  <ieo.  1  1  1. 
c.  fiS,  sect  40,  which  waspas^eel  to  enable  the 
Court  of  King's  Bench,  in  all  casts  of  indict- 
ment or  information  for  misdemeanour  or  of- 
fences committed  in  India,  to-  award  writs  ot 
mandamus  requiring  certain  judges  in  India  to 
hold  a  court  tor  the  examination  of  witnwses, 
and  to  transmit  the  depositions  to  England  — 
These  depositions  are  declared  to  be  as  good  and 
competent  evidence,  as  if  the  witnesses  had  been 
present,  and  sworn  and  examined  viva  vuce.  The 
44th  section  makes  a  similar  provision  in  civil 
actions  or  suits,  in  ai\y  court  of  law  or  equity, 
*br  which  cause  arises  in  India.—  Ed. 


morum,  improbity  on  the  part  of  the  keeper 
of  the  rojal  conscience. 

In  the  ordinary  intercourse  olf  life,  a  man 
to  whom  it  has  happened  to  deny  his  own 
handwriting,  is  pointed  at  as  a  man  of  lost 
character  ;  and  to  such  a  degree  lost,  that, 
to  a  person  to  whom  the  like  lo«is  i*  not  a 
matter  ot  mdilFerence,  it  may  be  scarce  safe 
to  associate  with  him. 

On  \\hfit  ground  is  it  that,  for  such  a  mode 
of  conduct,  a  man  i*  thus  consigned  to  in- 
famv  {  On  this,  or  on  none,  viz  that  in  this 
\\a\  he  \\askno\\ingl\  and  \\ilfully  guilty  of 
JdKehood — \\iltul  and  dehbeiate  falsehood 
foi  the*  pinpo^e  ot  injustice. 

The  nuui  b\  whom  hi^  adversary  in  litiga- 
tion is  loaded  \\ith  the  d«'lu\,  vexation,  and 
expense  ot  proMiig  (\\^  \\tll  a<  exposed  to  the 
puiil  of  not  being  able  after  all,  in  the  teeth 
ot  -o  m,m\  opposing  quiiks,  to  prove  at  any 
e\|irnsr)  the  genuineness  of  a  document,  of 
\\lnch  theie  exists  no  ieal  doubt; — literally 
spe-iikintr,  and  to  outside  appeal  Alice,  this  man 
doe*  nut  commit  the  falsehood  that  would 
lM\r  been  committed  had  the  question,  "  Is 
the  t/muiHtnrvs  of  thi*>  document  matter  of 


an  axsirame  pun  by  a  certain  number  of  per- 
MMIS)  that  l>\  the  uant  <>i  such  accommodation 
diurx  ])ersons  lia\e§  lost  their  property  anel  been 
ruined,  and,  as  often  as  any  sueh  bill  is  brought 
in,  it  \\ill  be  opposed  on  the  ground  of  innova- 
tion, and  tbe]»ri>pi>ser  ^ill  be  held  up  to  view  in 
tliL  thai. uter  of  a  J.icobmical  anarchist,  a  Uto- 
l-i  ji  ^[n  e-ul  itist,  or  both  in  one. 

volummmiMiess  in  tenor,  scantiness  in  pur. 
}>ort:  thus  it  is  that  these  vice**,  both  of  them  to 
an  insurmount  ible  extent,  are  the  properties  of 
the  same  bodv  ot  Liu.  In  this  same  stite  of 
thiPL's.on  the  ]Mrt  i>t  mt4i  m  ]>ouer,  the  most 
tiiiMous  ot  all  i  \ertions  aie  those  \vhuh  have  for 
their  nb'e.t  the  |ii(\entin^  the  ajjplication  of 
reason  to  the  lifld  <»t  la\v. 

The  trial  in  London;  abode  of  the  sole  sur- 
\i\inij  afteshntr  \Mtne\ss,  a  place  in  ('uiuberlanel 
or  Ciirnuall;  lorrespundenth  of  his  m  plenty  in 
London,  uith  \olumcs  i»t  letters  rccei\ed  Ironi 
him;  his  handwriting  ^iould  not  be  believed  to 
be  his,  without  Ins  beintj draped  from  Cumber- 
lard  or  Cornwall,  tor  no  other  purnose  than  to 
sa\  that  it  is  Ins.  A  consideration  winch  (on  this 
as  on  i  un  othri  01  casion)  is,  by  the  licensed  op- 
prts^ors  ot  tlie  ]>oor,  and  plunderers  of  rich  and 
j)oor,  trodden  under  foot,  is^  that,  to  a  man  who 
lias  not  moiie\  enough  to  letch  a  witness  trom 
(  umbtrland  or  (  ornwalU  the  witnt%  might  as 
well  be*  in  the  Lvist  Inehes. 

i  >f  the  sort  ot  scnnt  thus  allowed  to  be  in  this 
m<ihi\Jnft  mode  authenticated,  the  descriptun 
is,  of  e ou Pie,  inadequate  to  the  demand.  Instru- 
ments of  contract  —  instruments  of  the  nature  of 
those  which  are  in  use  to  be  furnished  with  at" 
testing  witnesses* — yes  But  a  script  at  lar#e, 
and  (for  example)  a  commercial  letter  or  account- 
book,  is  this  capable  of  being  thus  authenticated  P 
Anwer* — Yes  or  No  :  whichever  happens  to  be 
most  convenient  and  agreeable  to  the  judge. — 
Much  may  be  said  on  both  sides:  enough  for 
this  purpose  ou  either  side. 
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wyvur   been  put  and  answered  in  the 
affirmative.  The  falsehood  id  not  committed  : 


fe  Commit  ted  is  an  injustice  —  an 
which,  in  point  of  mischievousness, 
exactly  upon  a  level  with  such  falsehood  — 

dt&e,  in  which  such  falsehood  would 

und  its  sole  object,  and  its  sole  ad- 

. 

falsehood  has  not  been  committed  • 
jb^t  40Ay  had  it  not  ?  Only  because  the  judges 
{ii*  whom  the  practice  in  this  behalf  has  found 
its  creators  and  preserver)  have  taken  such 
good  and  effectual  care  to  secure,  to  every 
dishonest  man  who  in  this  way  finds  his  ac- 
count  in  making  himself  their  instrument, 
the  benefit  of  such  falsehood  ;  without  that 
fi$k$  which,  bad  the  eventual  necessity  of  it 
been  left  subsisting,  would  have  constituted 
the  expense  of  it. 

In  so  far  as  concerns  justice  and  veracity, 
there  are  two  codes  of  morality  that  in  this 
country  have  currency  and  influence  ,  —  vi/ 
that  of  the  public  at  large,  and  that  of  West- 
minster Hall.  In  no  two  count  nes  can  the 
complexion  of  their  respective  legal  codes  be 
easily  more  opposite,  than  that  of  those  two 
moral  codes,  which  have  currency,  not  only 
in  the  same  counti  y,  but  in  the  sam  e  societies  . 
and,  if  so  it  be,  that,  in  the  public  at  large, 
the  system  of  morals  that  has  place  in  prac- 
tice* is,  upon  the  whole,  honest  and  puie,  —  it 
is  SO,  not  in  proportion  as  the  morality  of 
Westminster  hall  (of  which  so  many  samples 
have  already  been,  and  so  many  more  will  be, 
exhibited)  is  revered  and  con  formed  to,  but 
III  proportion  as  it  is  abb  01  red.  So  far  as 
concerns  love  of  truth  and  justice,  the  gieat- 
est  but  at  the  same  time  the  most  hopeless 
Improvement  would?  be,  the  raising  of  the 
mind  of  a  thorough-paced  English  lawjei,  on 
a  bench  or  under  a  bench,  to  a  level  with 
that  of  an  average  man  taken  at  random, 
whose  mind  had  not,  foi  piofe^sional  vieus 
and  purposes,  been  poisoned  with  the  study 
of  the  law  •  as,  on  the  other  hand,  in  point 
of  sound  undei  standing  and  true  wisdom,  the 
raising  the  same  sort  of  mind  to  a  level  with 
that  of  a  man  of  competent  education,  of  the 
nature  of  that  to  which  the  term  liberal  is 
commonly  applied. 

*  ,  Yes  :  it  is  from  novels  such  as  Maria  Eclge- 
WOrth's,  that  virtues  such  as  the  love  of  jus- 
tlce  "and  veracity,  —  it  is  from  the  benches, 
the  bars,  the  offices,  the  desks  in  and  about 
Westminster  Hall,  that  the  hatred  of  these 
virtues,  and  the  love  of  the  opposite  vices,  — 
is  imbibed.  But  that  which  to  Maria  Edge- 

was  not  known,  or  by  Maria  Edge- 
Was  not  dared  to  be  revealed,  is  the 
logy  of  her  Lawyer  Case  :  that  that  very 
d  industrious  gentleman  had  for 
rother  the  Honourable  Chailes 
€w*t  J»ifr^0r  At  law,  M  P.  in  the  lower 
house;  and  both  of  them  for  their  father  the 


Right  Honourable  the  Lord  Chief  Justice 
Case,  Christopher  Baron  Casington,  in  the 
upper :  and  that  it  was  only  by  executing 
the  powers  given  or  preserved  to  him,  and 
earning  the  rewards  offered  and  so  well  se* 
cui  ed  to  him,  by  his  noble  and  learned  father, 
that  the  younger  son  became  what  he  was. 

How  long,  foi  the  self-same  wickedness, 
shall  the  inferiors  in  power  and  opulence — the 
infeiiors  who  aie  but  instruments — be  exe- 
crated, and  the  supenois,  who  are  the  authors 
of  it,  adored  ?  Attorneys,  solicitors,  — were 
they  the  makers  of  judge-made  law? — were 
they  the  makers  of  the  system  of  technical 
pi  ocedure  9 — weie  they  the  makeis  of  the  law 
of  evidence? 


CHAPTER  VI. 

ABFRRATIONS  OF  ENGLISH  LAW  IN  RFGARD 
10  THE  AUTHENTICATION  OF  WRITTEN  EVI- 
DENCE 

THE  distinction  between  provisional  and  de- 
finitive authentication  is  unknown  to  English 
law  In  all  ca^es  alike,  it  insists  upon  having 
the  authentication  perfoimed  in  the  same 
mode ,  without  allowing  of  any  exceptions 
on  the  score  of  vexation,  expense,  or  delay, 
It  presumes  all  mankind  to  be  foigers,  and, 
where  there  is  foigeiy,  affords  no  facilities 
for  the  detection  of  it  It  guaids  against  de- 
ception where  there  is  none  to  guard  against; 
and  wheie  deception  is  at  work,  mtci dieting 
the  in tei legation  of  the  suspected  person,  it 
inteidicts  the  most  efficient  means  of  scru- 
tiny 

Previous  meeting  between  the  parties,  fo' 
the  piupofcc  of  ascei taming  whether  any  ana 
what  documents  piesented  by  one  party  are 
contested  by  the  other,  there  is  none  dis- 
puted or  not,  the  authenticity  of  every  do- 
cument must  be  proved. 

True  it  is,  that,  foi  saving  of  delay,  vexa- 
tion, and  expense,  sometimes  it  does  happen, 
that  on  one  01  both  sides  the  genuineness  of 
this  or  that  instrument  of  contract  or  other 
script  (or,  as  it  may  happen,  of  all  the  scripts 
meant  to  be  exhibited,)  is  admitted 

But  it  is  only  in  so  far  as,  on  both  sides,  or 
(if  it  bean  equity  suit  01  cause)  on  all  sides — 
and  that  to  an  indefinite  number,  all  persons 
concerned,  law  adviscis  as  well  as  suitors,  are 
honest — and  not  only  negatively  honest,  but 
completely  and  actively  and  zealously  honest, 
—  that  any  such  admission,  with  the  conse- 
quent savings,  can  have  place  If,  by  any  such 
admiTbion,  a  law  adviser  were  to  pi  event  his 
client  fiom  reaping  any  advantage  which  by 
the  refusal  of  it  might  be  obtainable  (whether 
for  want  of  the  adversary's  being  able  to  pro- 
cure the  evidence,  or  by  thrusting  him  out  of 
the  contest  by  the  intolerable  pressure  of  the 
)  — his  conscience  \vould  hardly  ac* 
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qnit  him  of  treachery,  in  betraying  his  client's 
interest. 

"  Not  so,"  says  somebody:  "  for,  by  the 
fear  of  eventual  costs  (i.  <>.  ot  the  eventual 
obligation  of  minimising  the  costs  on  the 
other  side,)  a  dishonest,  no  l«'-s  than  an  ho- 
nest, man  may  be  restrained  tiom  givmir  in- 
crease to  such  costs,  though  it  be  on  the  othei 
side."  j 

True,  if  eveiv  man  wt'ie  hi-  own  lawvei     ' 
but,  under  the  leign  ot  teehiiieal   pmreduic,  ] 
no  man  ever  is,   or  \\itli   any  the  Mnalh-t  ' 
ehance  of  success  can  be,  In-  o\\n  lawvei     j 
and,  so  long  as  the^v-tcm  ot  pinccduie  re-  j 
main*  on  that  le\el  in  (lie  scale  ot  unuuelli-  • 
gibility,  to  \\hich  it   lias  been  lai-ed  In  the  j 
undiscontinued  exeitioiis  ot  so  manv  aurs,  the 
quantum  of  each  man  s  hmihen  in  this  *hape 
will  alvvavs  depend  upon  the  suit  ot   man, 
whose  interest  it  is  that  it   be  a-  luavv  as 
possible.  • 

In  this  state  of  thinirs,  foi  the  keeping 
down  of  supeilluous  expi-n-i1  on  the  pait  ot 
the  client,  no  deirii-e  ot  honest)  on  his  pait 
would  Mitlice,  \\ithouf  th.it  -oit  and  dcgiee 
of  honestj  on  tin1  pait  ot  hi-  la\\  advi-ci,  the 
existence  ot  \\lncli  (  unit—  heic1  and  then1,  by 
gi  eat  good  toil  unc  i  undiM  -uchcncom  affluent 
a-  i-  iriven  to  linn  to  IK  di-hone-t,  it  would 
be  altngclhci  ab-unl and  idle  to  expert 

Without  tlie  pielimmaiv  meeting  sibo\e 
spoken  ol,  it  i-  phv-icallv  unpu^ible  lhat,  in 
relation  to  the  matin  in  <pic-tinn,  -justice,  01 
anything  appioaching  lo  it,  should  be  done 
Injustice,  in  the  shape  ot  needles-*,  delav, 
vexation,  nnd  expense,  it  nut  in  the  sliape  ot 
actinl  mi-decision,  i^  unavoidable. 

But  althoiuh,  without  the  aid  of  tin*  ar- 
rangement, it  is  impoxxible  that  winw  should 
not  be  done,  \ct  there, ue  degicesol  wiong: 
and,  in  in^tanci  **  to  a  gieat  extent,  wiong, 
over  and  above  what  \\a-  icndeicd  nece-^aiv 
by  the  absence  ot  this  aiianirement,  \vill  ac- 
tually be  seen  to  be  done 

From  the  determination  taki  n  to  put  an 
exeliiMnn  upon  that  \\hn-h  i^  not  onh  the 
best  evidence,  but  the  least  bin thensomc  evi- 
dence, \  iz  the  e\ idenee otthc  [»arties,  tollow — 
1.  (Jn  violation  ot  the  dictates  coi  respondent 
to  the  direct  end*  of  justice)  two  opposite 
mischiefs;  not  onlj  tjioundle-s  exclusion,  but 
rash  andin^ullicK'iitl}  guai dud  admission,  and 
2  (in  violation  ot  the  dictates  ronc^pondcnt 
to  the  collateral  ends  of  justice )  enhancement 
of  the  necessarv  burthen  —  an  enhancement, 
to  the  amount  ot  which  there  are  no  assign- 
able bounds :  nor  let  it  ever  be  out  of  mind, 
that — whenever  the  expense  which  presses 
upon  him  who  has  riKht  on  his  side,  swells 
beyond  endurance  —  misdecteion,  to  the  de- 
struction of  his  ripht,  is  the  consequence ; 
and  the  evil  opposite  to  the  direct  ends,  is 
Cither  substituted  or  added  to  the  evil  oppo- 
site to  the  collateral  ends,  of  justice. 


I.  Exclusion  put  upon  the  testimony  of 
parties- ;  viz.  even  at  the  trial. 

II.  Exclusion  put  upon  the  testimony  of 
non-attesting  witnesses. 

Ill  Admission  given  to  instruments  with- 
out authentication,  —  i.  c.  admission  given, 
without  othti  proof,  to  an  instrument  pur- 
poiting  upon  the  lace  ot  it  to  be  of  a  certain 
a^e ,  \i/  thuij  jeais  old  or  up\\aids. 

l\r  Inadeiiuatc  mode  of  bunging1  to  view 
the  s-uppo^cd  contents  ot  a  script  in  posses- 
sion ot  the  2id\er-.fu  v. 

'  Foi  exemplification  ot  the  nn*chievoii8n(1s4, 
absuiditv,  and  inconsistency  (not  to  say  irn- 
piobitv,)  !>}  \\hieh  the  piactice  in  relation  to 
this  sul)|ect  is  characterized,  a  biief  observa- 
tion oi  two  nndei  the  above  several  heads 
maj  sufllce.  Jiut  MI  tull  of  complication,  telf- 
contiadiction,  and  unccitamtv,  is  this  hiune 
piactice,  that  the  idea  triven  of  the  chaos  by 
the  h'\v  Camples  of  it  thus  bi ought  to  view, 
is  httli*  les^,  iimdcijirite  than  would  be  the 
idea  ot  a  house,  b)  the  like  number  of  bricks 
picked  out  ot  it. 

I.  Exclusion  put  upon  the  testimony  of 
pait ic-,  vi/  at  the  tnal  ot  the  cause. 

In  legaid  to  the  species  ot  tact  here  in 
question,  as  m  leg.ud  to  evei}  other,  the 
mo-t  ^atistactoi  v,  and  on  ever)  account  be- 
vond  comp,ui-on  the  mo-t  eliirible,  evidence 
(need  it  .11^,1111  be  s.nd  ^  )  i«»  that  ot  the  pai- 
th-s,  —  \i/  in  i  elation  to  each  tact,  that  one 
ol  tin1  paitics  against  whom  it  makes. 

1U  the  ''xcliiMon  put  upon  the  preliminary 
meitniir,  this  c^idi'iiee  stands  excluded,  from 
the  commencement  ot  the  cause.  And  when, 
at  the  end  ot  halt  a  \cai,  oi  a  whole  year,  or 
some  numbei  ot  veais*,  tiom  the  dav  of  the 
commencement,  that  inrjirtrv  which  ought  to 
have  begun,  and  in  most  instances  would  have 
been  concluded  on  that  same  dav,  is,  under 
the  nameot  'ht'timl,  sutFeied  to  take  place, — 
upon  this  same  best  evidence  is  an  exclusion 
again  put,  bv  means  of  another  exclusionary 
lule. 

In  the  e\e  ot  common  sense,  this  is  the 
best  evidence  possible  In  the  eve  of  the 
law,  it  is  no  evidence  at  all .  therefore  not 
the  //i\s/  evidence  For,  on  this  part  of  the 
field,  when  exclusion  is  the  object,  out  of 
the  woid  In^t  is  formed  the  basis  of  the  pre- 
tence 

Alvvavs  exempted  (\  mean  from  the  exclu- 
sionarv  rule)  the  case  where  an  extra  price, 
and  that  a  most  enormous  one,  is  paid  for 
opening  the  door  to  that  which  otherwise 
would  be  the  excluded  evidence  ;  viz.  at  the 
equity  shop  and  elsewhere.  By  the  imme- 
surable  and  profitable  addition  thus  made  to 
vexation  and  expense  together,  coupled  with 
the  comparative  badness  of  the  shape  in  which 
the  evidence  is  extracted,  the  objection  which 
would  otherwise  have  been  so  peremptory,  is 
now  removed. 
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Ratber  than  give  admission  to  that  best 
ttlfl  tecfct  Satisfactory  of  all  evidence,  no  evi- 
d«*Kfc  SO  loose  and  unsatisfactory  but  that 
adiniteion  will  be  given  to  it  ,  in  the  case  of 
att  it^trtiment  of  contract,  for  example,  proof 
«  whftt  i$  called  proof  —  viz.  mere  eircum- 
evidence)  of  the  genuineness  of  a 
of  words  purporting  to  be  the  name 
of  aft  attesting  witness.  Look  at  these  words, 
iNbfi,  John  Smith.  Did  you  ever  know  any 
person  who  ever  bore  that  name  °  Yes  — 
Jf>id  you  ever  see  him  write,  or  receive  letters 
Which  you  understood  to  have  been  written 
*Hlh  his  hand  ?  Yes  —  Judging  from  these 
Opportunities,  do  you  believe  these  words  to 
been  written  by  him  ?  Yes 

True  it  is,  that,  when  no  better  i»  to  be 
the  exigence  of  the  case  necessitates  the 
reception  of  this  loose—  this  circumstantial 
evidence  But,  when  the  case  affords  not  only 
direct  evidence,  but  the  most  trustworthy 
of  all  direct  evidence,  —  to  exclude  that  best 
evidence,  and  admit  this  loose  evidence  in- 
stead of  it  1  How  inexplicable  the  folly,  were 
it'  not  for  the  sinister  interest  that  lurks  at 
the  bottom  of  it  ! 

Wounded  by  the  rule  itself,  justice  is  again 
wounded  by  the  evasions  of  the  rule. 

1.  Three  obligors  jointly  bound  in  a  bond 
Proof  by  extraneous  witnesses  (it  must  be 
supposed)  being  somehow  or  other  unobtain- 
able, one  of  the  obligors  is  called  to  prove 
the  execution  of  it.     But,  for  this  purpose, 
he  must  have  been  left  out  of  the  action,  and 
the  recourse  against  him  lost  *     Just  as  it 
happens  in  penal  cases,  where  one  of  two 
malefactors  is  let  off,  that  his  testimony  may 
be  employable  against  the  other. 

2.  If  a  subscribing  witness  is  beuome  in- 
famous,  —  on  producing  his  conviction,  Ins 
hand  may  be  proved  as  if  he  were  dead.  Here 
inferior  evidence  is  let  in,  to  the  exclusion  of 
the  best  t  circumstantial,  to  the  exclusion  of 
direct.     So  much  for  security  against  decep- 
tion,   Moreover,  the  conviction  must  be  pro- 
duced :  alumbering  record  lugged  in,  at  a  heavy 
and  unnecessary  expense,  to  prove  a  fact  in 
itself  notorious,  and  capable  of  being  suffi- 
ciently proved  by  less  expensive  means  ;  and 
Which,  after  all,  cannot  be  sufficiently  proved 

*  From  the  very  learned  notes  to  the  cause  of 
Gabell  v.  Vaughan,  1  Saund.  2ftl,  it  appears 
'  It  all  joint  obligors  ought  to  be  made  defen- 
itou  and  that  the  plaintiff  may  be  compelled  to 
at  them  allt  if  advantage  be  taken  of  the  omis- 
«Um  in  due  time,  and  by  a  proper  plea  :  and  so, 
Ott;the  other  hand,  ought  all  obligees  to  join  in 
ction*  If,  then,  all  the  obligors  are  joined  in 
notion,  of  course  no  one  of  them  could  be 
(Ml  a  witness.  But  if  an  action  is  brought 


*&6  only  of  three  obligors,  and  ad  van- 
not  taken  in  due  time  of  the  omission  of 
o|M%  then  undoubtedly  one  of  the  omitting 
obligors'  may  be  catteJ  *t  a  witness.    Str.  35,— 


by  this  means.  John  Brown  was  convicted 4 
true:  but  how  does  the  dead  parchment  prove 
that  it  was  the  same  John  Brown  ?f 

3.  So,  when  an  attesting  witness,  being 
the  only  surviving  witness,  had  become  inter- 
ested, without  any  prejudice  to  his  character,, 
his  hand  was  allowed  to  be  proved  by  some- 
body else,  on  the  presumption  that  he  himself 
would  have  denied  it.  J  Pre-established  rules 
apart,  the  experiment  might  have  been  tried, 
at  least,  and  if  he  had  perjured  himself,  then 
might  it  have  been  time  enough  to  encounter 
the  perjury  by  other  evidence. 

II  Exclusion  put  upon  the  testimony  of 
non-attestors.  * 

Witnesses  to  the  number  of  half  a  dozen  or 
half  a  scot*e,  all  of  them  unexceptionable,  are 
ready  to  be  pi  educed ,  each  of  them  ready  to 
say,  "  I  saw  the  several  parties  attaching  their 
respective  signatures  to  this  instrument,  say- 
irig  (each  of  them,)  I  deliver  this  as  my  act  and 
deed  " 

Quibbleton,  counsel  for  the  defendant,  ad- 
dressing himself  to  the  first  of  these  wit- 
nesses What  is  your  name  * 

Answer    John  Stiles 

Quibbleton.  My  lord,  here  is  the  deed  .  — 
two  (your  lordship  sees,)  and  but  two,  attest- 
ing witnebses ;  neither  of  them  is  named  John 
Stiles 

Judge.   Set  aside  this  witness. 

Half  a  dozen  or  half  a  score,  all  of  undis- 
puted character,  all  ready  to  speak  to  this 
plain  fact,  arid  not  one  of  them  permitted,  jj 
Why  not  permitted  ?  Answer .  Because,  m 

-f-  In  such  a  ca^e  as  this,  proof  of  the  identity 
of  the  individual  with  the  John  Brown  men- 
tioned in  the  record,  would  be  required.— Ed. 

$  In(XGofcs  v.  Tracy,  the  deposition  of  the 
plain  tifFbciiig  offered  in  evidence,  was  objected 
to,  andTilley's  case,  Salk.  286,  was  cited  in  sup- 
port of  the  objection.  In  that  case  an  unex- 
ceptionable witness  had  been  examined,  and  his 
deposition  duly  taken.  This  witness  afterwards 
became  interested  m  the  cause,  and  at  a  subse- 
quent trial  at  bar,  his  deposition  was  offered  m 
evidence.  The  Court  sent  a  judge  to  the  Court 
of  Km&'s  Bench  for  their  opinion  on  the  point, 
and  they  held,  that  the  deposition  could  not  be 
read,  for  that  the  witness  was  living,  and  could 
not  himself  have  been  a  witness  at  that  time,  vivd 
voce,  because  he  was  then  interested, — Ed. 

||  Probably  enough,  in  any  individual  case 
which  gave  birth  or  confirmation  to  this  doctrine, 
the  exclusion  was  not  actually  put  upon  any 
greater  number  than  one  witness.  But  in  the 
nature  of  the  case  there  is  not  anything  to  bin* 
der  the  presence  of  any  such  percipient  but  non- 
attesting  witnesses,  in  these  or  any  still  greater 
members:  and  (let  the  number  in  attendance 
have  been  ever  so  great)  the  same  reason  that 
sufficed  for  the  exclusion  of  the  one  who  was  first 
tendered,  would  have  sufficed  for  the  exclusion 
of  all  the  others  ;  nor,  therefore,  were  it  ever  90 
great  or  ever  so  small,  would  the  number  ao 
tually  in  readiness  to  be  produced  have  appeared , 
unless  by  accident,  upon  the  face  of  the  report 
or  treatise. 


CH.  VI.] 


AUTHENTICATION- ENGLISH  LAW 


191 


the  first  place,  if  permitted  they  would  all 
perjure  themselves:  in  the  next  place,  having 
thus  perjured  themselves  they  would  all  of 
them,  in  spite  of  counsel's  cro^-oxamination 
and  judge's  direction,  obtain  credence.  Two 
persuasions  these,  neither  of  them  i  it  is  true) 
avowed,  because,  when  absurdity  or  impro- 
bity enter  upon  thostaire,  they  do  not,  uthorof 
them,  present  themsehe-  staik  nakod  Hut, 
to  give  to  the  exclusion  so  much  as  the  eoloui 
of  being  conducive  to  the  ends  ot  justice,  ; 
these  peiMia^ions  must  both  ot  them  bo  en- 
tertained, oi,  at  any  rate,  ot  the  matti-is  ot  ( 
tact  respective!)  predicted  b\  them,  the  m- 
tainty,  or  (to  *|>e,ik  with  si  decree  <>t  coiieet- 
ness  new  as  yet  to  l.i\\joisf  laiii^iia^o)  the 
preponderant  probability  *  miM  bo  assumed 

Hut,   suppo^mir  tho<*o    peiMMMons    enter- 
tained, on  what  iruutnd  i-  it  that  tin1)  must  ' 
have  been  entertained  *    On  this  iriound,  and  ' 
no  other,  viz.  that  the  name-  ot  tlu^o  poisons 
are  not  to  be  found   upon  the  tare  of  the  in-  • 
stiument,  in   the  character  ot  uttiMinir  wit- 
nesses, 

Exists  there,  then,  an\  article*  of  la\\,  b\ 
which  it  is-  icquiii'd  (on  pain  ot  nullitv,  01  , 
an\  other  pain,)  that,  upon  the  face  ot  e\ei\ 
deed  of  the  sort  in  question  i  \\ilN  bemup  out 
of  the  question,*}  there  shall  In-  \Niblo  tlio 
names  of  two  persons  in  the  eh  uactoi  of  at- 
testing witnesses  •*  No  neithei  ot  an)  article 
of  real  (f  *•  loiri^latue )  lau,  nor  so  much  as 
any  rule  deduced  in  the  shape  ot  judue-made 
law.  ' 

On  what  irmund,  then,  stands  the  icjor- 
faoiP   Answer     On  tin*-  giound,    \i/    that  — 
\\hen  the  namo  ot  a  poiMin,   puipoitini;  to 
have  boon  wntten  b\  him  in  the  rharaetoi  of  ' 
an  attesting  \\itness,  is  visible  on   #10  t.ice 
of  tlio   instiument  —  the   1  opinion v   ot   an\ 
nuinbei  ot  persons  \\ho  (it  the)  aie  to  bo  be-  • 
Iieved)  actually  saw  \\li.it  it  is  theie  dnlarcd  . 
that  this  man  saw,  is  not,  \\ith  i  elation  to  the 
fact  in  question,  the  bt'^f  tn<lt/icc  I 

Non- Lawyer.  What '  —  The  e\ulence  bo-  ! 
ing  ;/ood  enough  to  produce  a  complete  (or  ' 
at  least  prepondeiant)  pei^ua&ion,  in  this  i 
case,  —  by  the  mere  cncumstance  of  its  not  [ 
being  the" very  bost  imaginable  (admitting,  for  I 
argument's  «?ike,  that  it  i-  not  the  M.fr\  best)  I 
—  by  this  one  ciicumsfance,  is  any  sufficient  , 
ground  afforded  toi  shutting  out  this  evidence,  ' 
when  there  is  no  other0  and  \\hen,  in  con-  : 
sequence,  if  this  be  shut  out,  the  party  who 
has  right  on  his  side  must  lose  his  caii'-e  9 

Lawyer.  Oh!  but  where,  there  being  upon 
the  face  of  the  deed  an  attesting  witness,  he 
is  not  produced,  but  instead  of  him  other*  ^re 
produced  whose  names  are  not  upon  the  deed, 
here  is  an  omission :  from  which  we  draw  a 
conclusion ;  and  the  conclusion  is,  that,  had 
the  attesting  witness  been  produced,  his  tes- 
timony would  have  been  against  the  genuine- 
ness of  the  deed. 


Non-Lawyer.  And  on  this  conclusion  it  is 
that  you  build  the  two  other  necessary  con* 
elusions,  vi/  that  the  non-attesting  witnesses, 
beme;  all  of  thorn  so  man}  intended  perjurors, 
\\ould  all  ot  them  have  affirmed  the  genuine- 
ne«s  ot  the  deed,  the  fact  being  otherwise, 
and,  thus  falxoU  affirming  it,  would  have 
trained  ciedonco  ! 

\\ith  MibmisMon,  suppositions  of  a  con- 
traiv  ten<lcnc\  imtfht  be  raided  in  any  Rum- 
hoi,  —  any  one  ot  them  le^^  improbable  than 
th«»  abo\e  T«ko  half  a  do/en,  or  so,  for 
example**  — 

1  We  kno\\  not  \\here  to  look  for  the  at- 
tc^tinu:  \\itno^  \\e  know  not  \\lio  he  was: 
wo  ICIH»\V  not  \\hothei  he  be  alive  or  dead. 

•J  \%?  knou  indeed  \\ho  he  is,  and  where 
he  is,  but  h^  is  not  \uthm  the  jiinsdiction 
ot  the  court 

»?.  lli«  i->,  indood,  \\ithm  the  juiisdiction 
ot  thooouit,  and  the  plnoo  \\heie  hois?,  is 
knoxMi  ton-  but  that  place  is  tar  distant  ; 
and  u  i«,  —  \\  ho,  at  our  peril,  on  pain  of  losing 
liis  evidence,  and  alnng  \\ithil  (it  now  seems) 
oui  cause,  \\oio  bound  to  advance  to  bun 
\\hat-oe\ci  inono\,  in  c.iso  of  dispute,  should 
he  (loomed  sufficient  to  dffi.ij  the  necessary 
and  pi  opei  expense  of  his  jouiney  to  and  fio, 
attendance,  and  dcimmago,  \\hat-oeverthat 
iinirht  l»e  —  could  not  oil  hoi  hud  ot  our  own 
so  much  inonc\,  01  bon  ow  it  y  —  jour  laws 
aiMin^t  u-ui\  (oibiddini;  a  man,  in  lecompense 
foi  an\  n-k,  01  toi  the  leliet  ot  any  exigency, 
to  accept  ot  stn\  extia  puce. 

4  '^  c-  ,  \\o  do  know  \\lio  he  is  and  it  is 
because  ho  \\,i-  s<,  \\^\\  knn\\n  to  us,  that  we 
took  can-  not  to  call  him.  He  is  a  dishonest 
man,  an  enenix  to  us,  and  in  league  with 
the  paitu's  <>n  the  othei  bHle.  After  having 
pmmi-cd  01  no!  piomiMMl  to  corne,  he  would, 
aftoi  all,  come  oi  not  come,  according  as,  in 
their  MOW  of  the  nmttei,  it  would  be  best  for 
them  th.it  he  should  oi  should  not  come.  It 
ho  did  come,  he  would  deny  hi*  own  hand* 
\\iiting  /  know  not/tin^  ahvut  the  matter,  he 
\\ould  ^a\  it  wa<4  not  b  me  that  this  name 


]\\  counter-evidence,  or  even  by  counter* 
intenoLMtion,  it  might  have  been  possible  for 
us,  notwithstanding,  to  extract  from  him  the 
tiuth  of  the  ca-e,  and  the  more  so,  because, 
in  the  pieseiice  of  two  other  persons  (who 
are  not,  however,  either  of  them,  at  present 
\\ithin  our  reach,)  once  upon  a  time  he  did 
declare  and  confess,  that  the  name  in  ques- 
tion \\as  really  written  by  his  hand.  But  both 
these  mean*  of  coining  at  the  truth  we  are 
debarred  from,  by  another  of  your  rules  ;  viz. 
the  rule,  by  virtue  of  which,  merely  because 
we  are  unfortunate  enough  to  stand  thus  in 
need  of  his  evidence,  —  of  this  enemy  of  ourg, 
it  is  said  by  you  that  he  is  our  own  witness; 
and  that,  because  he  is  our  own  witness,  he 
must  not  by  us  he  contradicted,  or  so  much 
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^  v .  .   Whatsoever  may  tend  to  the 
_  fi&n  to  view  in  this  his  true  charac- 
tw}ie$er  ifc  he  counter-interrogation  or 
ee,  we  are  thus  forced  by  you 
t^Auppress. 

j Jfotependently  of  regulation  —  positive  arid 
pJ^tually  notified  regulation — it  is  difficult 
to  say  what  there  is  that  should  determine 
TO6  choice  of  the  party  in  favour  of  a  supposed 
if  iteming,  to  the  exclusion  of  (or  even  in  pie- 
ference  to)  a  non-attesting,  but  by  him  equally 
Known  to  have  been  a  percipient,  witness. 
True  it  is,  that,  by  the  signature  of  the  at?- 
testing  witness,  proof  is  so  far  given,  that  in 
relation  to  the  tiansaction  in  question  he  was 
ft  percipient  witness.  Yes  but  is  it  a  pi  oof 
tfiat  no  other  person  was  v  a  proof,  too^whu  h, 
by  those  who  know  that  the  contiaryis  tiue, 
is  to  be  regarded  as  a  convincing  one ' 

The  attesting  witness  would  cost  (suppose) 
so  much  money  to  produce-  the  non-attest- 
ing witness  may  be  had  for  a  few  shillings 
less*  "This,  in  the  eye  of  a  considerate,  and 
especially  in  the  eye  of  a  poor  man,  honestly 
advised,  should  suffice  to  give  the  pieference 
to  the  non-attesting  witness  The  attesting 
witness  would,  after  all  expenses  paid  him, 
suffer  inconvenience  (suppose)  horn  the  at- 
tendance :  the  non-attesting  witness  would 
not  suffer  any  inconvenience  This,  in  the 
eye  of  a  humane  and  considerate  man,  should 
suffice  for  securing  the  like  prefeience 

Ohl  but  we  have  a  rule  about  the  best  evi- 
dence; viz.  that  m  no  case  shall  any  evidence 
be  received  but  the  very  best  which  the  nutme 
of  the  case  admits  of 

Preciously  instructive  rule  !  We  receive  no 
evidence,  but  what  we  receive,  tor  anything 
more  precise,  or  intelligible,  01  wi>>e,  or  ho- 
ttest, than  this,  will  not  be  found  in  it. 

No  evidence  do  we  ever  iceeivc,  othei  than 
the  best  evidence.  And  what  is  the  best  evi- 
dence? Answer;  It  is,  on  each  occasion,, that 
which  we  receive  as  such. 

They  know  not,  themselves,  what  then 
own  rules  ate.  Stiange  indeed  it  would  be  if 
they  did:  for,  that  which  has  no  existence, 
how  is  it  to  be  known  to  anybody  ?  They 
know  not  themselves  what  their  own  rules 
ore,  they  resolve  that  eveiy  other  man  shall 
Jcnow  them:  that  :s,  without  the  possibility 
dt  knowing  them,  shall*  as  often  as  occasion 
offers,  be  punished  for  not  knowing  them 
">  jVewo  tenetur  ad  tmpossibdta,  says  anothei 
their  maxims.  But  in  any  one  of  their 
..  so  sure  as  there  is  anvthinggood,  so 
lore  13  practice  opposite* 
,*0nce  more :  Partly  upon  the  source,  partly 
the  shape,  depends  the  goodness  of  an 
bf  evidence.  As  to  the  shape ,  in  so 
fa$tf  nds  upon  themselves,  in  none  but 
wy;*fprst  shape  (come  it  from  what 
do  they  receive  any  evidence : 
and,  so  it  be  in  this  worst,  but  to  themselves 


most  profitahle9  shape,  no  source  so  impure 
but  that  from  that  bad  source  they  are  ever 
ready  to  receive  it.  Yet,  such  is  their  deli- 
cacy, that  (as  if  for  evidence,  as  for  meat, 
there  were  a  niaiket,  at  which,  with  money 
in  his  hand,  a  man  may  pick  and  choose) 
none,  forsooth,  will  they  put  up  with,  but 
the  very  best  of  evidence. 

IJI.  Admission  given  to  instruments  with- 
out authentication 

By  the  man  ot  law,  whenever  you  see  a  gnat 
stiained  at,  on  a  second  glance  make  sure  of 
seeing  a  camel  tffken  up  and  swallowed. 

Behold  an  msfci  iimcnt,  for  the  authentica- 
tion of  which,  to-day,  "a  whole  score  of  wit* 
nesses,  who  (eveiy  one  of  them,  if  they  are 
to  be  believed)  were  peieipient  witnesses  of 
the  execution  of  it  (they  not  being  attesting 
witnesses,)  will  not  suffice  it  is  accordingly 
dealt  with  as  if  it  weic  foiged.  Wait  till  to- 
mono  w,  tfus  spuuous  deed  becomes  genuine: 
and  so  plainly  genuine,  that,  for  the  proof  of 
its  genuineness,  no  evidence  is  required. 

This  metamorphosis,  who  was  the  god  that 
operated  it  >  Answer  The  god  Time.  Yes- 
terday the  script  wanted  a  day  of  being  thirty 
years  old  to-day  the  thnty  years  are  ful- 
filled 

This  admission  has  neither  quite  so  much 
absurdity  in  it,  nor  quite  so  much  imschie- 
vousriess,  as  the  exclusions*  The  instrument, 
if  it  be  not  what  it  purpoits  to  be,  is  a  for- 
gery Forgery,  a  flagitious  and  pernicious 
crime,  is  not  to  be  presumed  Independently 
of  pai  ticular  argumentative  grounds,  the  odds 
aganibt  the  fact,  a*  testified  by  cxpenence,  are 
prodigious  for  every  forged  instrument,  you 
have  genuine  ones  by  thousands 

Not  Jmt  that  to  this  crime  (by  the  exclu- 
sion put  upon  the  interrogated  testimony  of 
the  patty  by  whom  or  in  whose  behalf  the 
instrument  is  pi  oduced)  every  encouragement 
has  been  given,  which  it  has  been  in  the  power 
of  Judge  and  Co  to  give  to  it.  Suppose  the 
party  to  have  forged  it  he  puts  it  silently 
into  the  hands  of  his  lawyer,  and  it  is  the 
lawyer's  business  to  fight  it  up.  At  the  law- 
yei  's  elbow,  if  so  it  please  him,  sits  the  for- 
gcrer  Thei  e  he  may  sit  till  he  is  tired,  for 
lie  is  in  no  danger:  the  law  has  taken  him 
under  her  care ;  not  a  single  question  can  be 
put  to  him. 

Convenient  as  this  law  is  to  every  criminal, 
to  an  honest  man  it  may  happen  but  too  fre- 
quently to  be  laid  by  it  under  an  embarrass- 
mcnt,  out  of  which  it  seems  not  altogether 
easy  to  say  how  he  is  to  be  delivered. 

*  The  instrument  purporting,  upon  the  face 
of  it,  to  be  thirty  years  old,  or  more, —this 
antiquity,  coupled  with  possession  (f.  e*  ~^ 
the  relation  borne  to  the  suit  or  cause, , 
to  the  fact  in  question,  by  the  individual; 
whose  possession  it  has  been,)  is  accepter 
evidence  sufficient  for  the  authentication  of 
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it.  But  the  individual  (suppose)  in  whose 
possession  it  is,  is  the  plaintiff;  and,  for  the 
whole  of  the  time  that  has  elapsed  since  the 
execution  of  it,  or  for  a  part  more  or  less  con- 
siderable of  that  length  of  time,  he  has  kept 
it  looked  up  in  his  strong  box  not  having 
in  all  that  time  shown  it  t because  in  all  that 
time  no  occasion  has  called  upon  him  to  bhovv 
it)  to  any  person  who  is  without  interest  in 
the  suit  or  cause.  By  whose  testimony,  then, 
is  the  custody  of  it  to  be  proved  -*  lij  Ais,  the 
plaintiff's?  Oh  no.  that  \\ould  be  contrary 
to  the  inviolable  rule  But  if  not  by  A/s  tes- 
timony, it  cannot  —  l\y  the  very  supposition  it 
cannot,  be  proved  by  that  ot  any  one  else. 

Yes,  if  he  had  had  information,  timely 
information,  of  the  existence  of  this  rule  ot 
law,  for  in  that  case  lie  might  have  got  this 
or  that  uninterested  person  to  look  at  it 
But  if  any  such  information  had  reached  his 
mind,  the  care  and  p.uns  taken  byMudife  and 
Co.  for  *o  many  centime*  to  keep  it  out  of 
his  reach  would  have  been  frustrated.  By 
keeping  them  tiom  receiving  existence,  in  and 
from  an\  determinate  form  of  words,  care  ha* 
been  taken,  very  effectual  care,  that  neithei  b\ 
non-law\eps  norb\  lawyers  themselves,  shall 
anj  of  thr*o  portion*  of  im;urmar\  l.iw  he  laid 
hold  of  by  in<*in'cfmn  Bj  their  uniform  repug- 
nance to  e\  er\  conclusion  that  \v  ould  be  <li  au  n 
by  common  M?IIM\  care  not  less  effectual  has 
been  taken  that  they  shall  never  ha\e  been 
laid  hold  of  by  inference  or  conjecture 

If,  in  thn  case,  the  exemption  gi  anted  from 
the  obligation  of  authenticating  the  doc  ument 
by  evidence  ah  citra  H  piopcr,  it  can  only  be 
because,  in  the  other  ca^e^,  the  obligation  is 
itself  iinprnpci,  as  being  needless  Foigerj 
is  not  the  crime  of  any  partiruUu  yomt  ot 
time:  whatever  be  th<»  probability  of  it  at 
this  present  daj,  it  was  not  less,  on  this  day 
thirty  \eurs  A  deed  purporting  to  have  been 
fairly  executed  thirtv  vears  ago,  may  have 
been  foiged  or  faKihed  at  the  tune  of  the 
date,  or  at  any  iate  m,i\  ha\e  been  forged  or 
falsified  at  an\  subsequent  point  ot  time. 
Forged  writings,  ot  an  appaient  date  two  hun- 
dred years  antenor  to  the  lealdate,* — forged 
writings  ascribed  to  Shakespeare, -f  have  been 
known  to  deceive  the  verv  elect  among  Eng- 
lish lawjers  { 

*  In  the  case  of  the  claim, mt  of  the  Stirling 
peerage,  noticed  above  (p.  17^0  one  ot  the  do- 
cuments found  to  be  forged,  bore  to  be  a  charter 
by  Charles  I.,  of  the  >ear  1«3»  _/<W. 

+  See  the  controversy  between  Mr.  Malonv 
and  Mr.  Chalmers. 

±  Another  remarkable  feature  of  this  fixatit*n, 
i*  Ua  being  made  without  authority.  Among 
the  radical  and  incurable  vices  of  junspriulential 
(in  contradistinction  to  statute)  law,  is,  its  inca- 
pacity to  make  fixations;  to  fix  upon  this  or 
that  quantity,  in  any  shape,  tor  any  purpose  ;  to 
fix  upon  thw  or  that  quantity,  to  the  exclusion 
of  all  others.  Analogy  is  the  only  instrument 
VOL.  VII. 


IV.  Shifts,  when  the  script  is  in  the  powefr 
of  the  adversary. 

The  hostility  of  the  technical  system  td 
the  ends  of  justice  —  the  consciousness  of 
that  hostility,  on  the  part  of  those  who,  while 
they  are  acting  under  it,  are  profiting  by 
it  —  the  violation  at  the  same  time  so  con*, 
tmually  offered  by  themselves  to  the  very 
principles  to  which  by  themselves  the  high- 
est importance  i&  attached,  —  all  this  maybe 
seen  exemplified  in  acatc  which  shall  now  be 
brought  to  view. 

When  the  article  of  written  evidence* 
which  the  party  in  question  stands  in  need 
of,  happens  to  be  in  the  hands  of  a  party  on 
the  other  side  ;  when  an  instrument  which 
a  plaintiff*  (for  example)  stands  in  need  of, 
happens  to  be  in  the  possession  of  the  de- 
fendant ;  the  sol  t  ot  shitt  that  has  be?n  made 
i^  tiul\  curious. 

Under  a  rational  system  of  procedure,  the 
course  ib  plain  and  ea*y .  the  evidence  acted 
upon  is  of  the  best  kind  imaginable.  Both 
parties  being  together  in  the  presence  of  the 
jmlne,  the  plaintiff  bays  to  the  defendant, 
4<  To  make  out  my  ca*e,  I  have  need  of  such 
or  such  an  instrument,"  describing  it-  "you 
have  it ;  have  the  goodness  to  produce  it." 
"  Yes,"  sa\s  the  defendant  (unless  his  plan 
he  to  perjure  himself,)  "  and  here  it  is-"  or, 
<k  1  have  it  not  \\ith  me  at  present ;  but  on 
'siirh  a  dd\  and  hour  us  it  shall  please  the 
judge  to  appoint,  I  will  bring  it  hither,  or 
iend  it  to  jou  at  >our  house,  or  give  you  ao 
w»s*to  it  in  mine." 

Under  the  technical  sjstem,  no  such  meet- 
ing being  to  be  hud,  no  such  question  can  at 
unj  ^uch  meeting  be  put  But,  at  the  trial 
(viz.  under  the  common-law*  alias  nun-equity* 
s\stem,  of  which  jury  trial  makes  a  part,)  at 
the  trial,  that  is,  after  half  a  j  ear'b,  or  a  year's, 
or  more  than  a  year's,  factitious  delay,  with 
its  vexation  and  expense,  —  then  it  is,  that, 
for  the  lii^t  time,  a  chance  for  piocunng  the 
piodiiction  of  a  necessur)  instrument  may  be 
obtained. 

Thouirh,  neither  for  any  such  purpose  nor 

wbub  jurisprudence  can  employ  to  weave  its 
cobuehs;  and,  on  the  ground  ot  law,  it  is  sel- 
dom indeed  that  analogy  can  be  seen  to  point  to 
any  jvarticular  quantitv,  more  decidedly  than  to 
another.  A  rule  ot  tins  sort  is  what,  in  Eng- 
lish statute  law,  is  called  a  statute  of  limitations. 
If  in  any  one  instance  a  statute  of  limitations 
can  legally  and  constitutionally  be  passed,  in  the 
way  of  jurisprudent^]  law,  by  this  or  that  bench 
of  judges,  or  even  single  judge,  instead  of  Par- 
liament, so  mav  it  in  every  other.  In  other 
cases,  the  usurpation  has  been  more  or  less  veiled ; 
here  it  is  stark  naked.  Accordingly,  It  has  never 
been  practised  but  in  the  dark.  Tne  personality 
of  the  author  of  the  rule,  and  even  of  the  deci- 
sion, has  been  carefullv  concealed.  No  judge 
has  ever  avowed  the  making  of  itt  when  brought 
forward,  it  has  been  pretended  to  be  found  ready 
made.  * 
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Jbr  wy  other  ~*.u6ttUer  to  the  party  on  either 
ride  nor  to  any  agent  of  his  — can  anything 
in  tbe  *trop0  of  a  question  be  put  vtvd  voce 
|*y  a.  purty  Of  *gent  on  the  other  side,  —  the 
Ue^iow  for  example,)  the  instrument  (de- 
»)  have  you  it,  or  no  ?  —  yet^under 
name  of  a  note*,  a  sort  of  requisition  in 
Writing  calling  upon  him  to  exhibit  it,  may 
be,  and  every  now  and  then  is,  delivered. 
Of  this  notice  to  exhibit  the  instrument, 
Wb^t  U  the  effect?  That  the  defendant  is 
under  any  obligation  to  exhibit  it  ?  No  such 
t&ing.  To  produce  any  such  effect  would 
require  nothing  less  than  a  suit  in  equity  , 
whereupon  the  instiument  would  be  exhi- 
tjfttft)  or  not :  and  if  exhibited,  not  till  the 
end  of  the  greatest  number  of  years  to  which 
the  defendant  (having  an  adequate  interest) 
had  found  it  in  his  power  to  put  off  the  ex- 
hibition of  it.  Tot  have  enabled  the  party 
t^us  far  to  obtain  justice  without  aid  fiom 
equity,  would  have  been  robbing  the  Lord 
Chancellor  and  the  Master  of  the  Rolls,  and 
the  swarm  of  subordinates  of  whose  foes  the 
patronage  part  of  their  emolument  is  com- 
posed. 

What,  then,  is  the  effect  ?  Answer ;  that, 
after  this  notice,  if  that  best  evidence  which 
in  asked  for  be  not  obtainable  —  not  obtain- 
able, only  because  those  on  whom  it  depends 
do  not  choose  it  should  be  obtained,  —  what 
is  deemed  the  next  best  evidence  that  hap- 
pens to  be  in  the  plaintiff's  possession  is  ad- 
mitt^d:  and  on  this  occasion  no  evidence  is 
too  loose  to  be  admitted  * 

After  such  notice  given,  one  succedaneum 
that  hag  been  admitted  is  a  supposed  tran- 
script :  "an  examined  copy,"  aie  the  words 
Another  ig,  'ipardt evidence  of  the  content*."* 

In  the  midst  of  all  this  laxity,  obsei  ve  arid 
admire  the  strictness:  "  In  case  it  be  a  copy 
is  offered,  it  must  first  be  proved,  that 
original,  of  which  it  pin  ports  to  be  a 
copy,  was  a  genuine  instrument/'  So  much 
the  more  business  for  the  benefit  of  the  man 
of  law:  so  much  the  more  chance  of  failuie, 
fpr  the  benefit  and  encouragement  of  the 
wrong-doer. 

But  suppose  no  such  copy  producible  ;  — 

the  best  and  only  evidence  which  it  is  in  the 

plaintiff's  power  to  produce,  being,  as  above, 

*  Admission  having  thus  been  given,  not  only 
tp  an  examined  copy,  but  even  to  parol  evidence 
of  the  supposed  contents,  would  ft  be  given  to 
an  archetypal  draught?  to  the  unrecognised  and 
umigned  original,  from  which  the  recognised  and 
iigned  instrument  itself,  was  itself  but  a  trans- 
?  Having  to  pronounce  between  these  two 
of  makeshift  evidence,  while,  by  the 
and  for  the  benefit  of  the  lawyers,  the 
itod  more  satisfactory  species  of  evidence 
I*  fof  t  OUt  of  the  way, —common  tense  would, 
wAth^wt  b4Bttt&t\on,  answer  in  the  affirmative; 
tWWWtfot*.  therefore*  after  the  usual  hesitation, 
^improbably  In  ihe  negative. 


"  parol  evidence  of  the  contents ;"  f«  e.  some 
account  given  of  the  supposed  contents  of 
the  supposed  instrument,  by  a  person  into 
whose  hands,  by  some  accident  or  other,  the 
opportunity  of  bestowing  upon  it  a  perusal 
more  or  less  adequate — of  throwing  over  it 
a  glance  more  or  less  slight,  and  thus  giving 
an  account  of  it  moi  e  or  less  correct  and  coin* 
plete, —  has  happened  to  find  Us  way. 

This  casual  reporter,  —  for  his  report  to  be 
received,  is  it  necessary  that  he  (or,  in  his 
stead,  the  party  by  whom  he  is  called  in) 
should  have  established  in  due  form  the  ge- 
nuineness of  the  instrument,  which,  for  ever 
so  short  a  time,  chance  Wl  thus  thiovvn  into 
his  hands } 

In  this  one  point  may  be  seen  a  mine,  a 
rich  mine,  of  future  causes. 

Behold  now  another  mine  The  two  sorts 
of  makeshift  evidence,  thus  brought  to  view 
in  the  cas<?of  a  deed,  —  viz  a  supposed  tran* 
script  (copy  examined  or  not  examined,)  and 
parol  evidence  of  supposed  content*,  —  shall 
they  apply,  and  under  any  and  what  modifi- 
cations, to  any  and  what  othei  soi  ts  of  set  iptsg 

Delight  paints  itself  on  the  countenance 
of  law,  at  the  thoughts  of  such  a  mine  of 
nonsuits,  and,  to  the  lawyer  at  any  rate,  if 
not  to  the  client  and  suitor,  of  ayreeable  swr- 
pnses, 

Good  all  this,  as  far  as  it  goes ;  when  so  it 
is  that  a  man's  good  fortune  has  put  into  hia 
hands  any  such  makeshift  evidence.  But  if 
not,  what  in  that  ca^e  becomes  of  the  notice  ? 
In  that  case,  the  wrongdoer  triumphs  the 
party  who  is  in  the  right  loses  his  right, 
whatever  it  maj  be  ,  and  so  the  matter  ends 

Did  but  the  judge  deign  to  admit  at  the 
outset  i«to  his  presence,  the  persons  whose 
properties  and  libeities  he  has  contrived  with 
so  little  tiouble  to  dispose  of,  —  whatsoever 
were  the  instrument  \varited,  if  it  were  not 
found  in  one  ot  two  hands  m  which  it  was 
expected  to  be  found,  it  would  be  in  another: 
eveiy  instiument  that  was  necessary  to  jus- 
tice would  be  ferreted  out  as  it  actually  is, 
in  the  case  where,  justice  being  necessary  to 
his  own  personal  protection  as  well  as  that 
of  the  public,  it  has  been  the  pleasiue  of  the 
man  of  law  that  the  necessary  instruments 
should  be  made  forthcoming ,  viz  in  the  pre-» 
paratory  examinations  taken,  as  in  a  case  of 
murder,  robbery,  or  other  felony,  by  a  justice 
of  the  peace 

No  loophole  (or  at  least  not  so  many  loop* 
holes)  would  then  be  left  for  the  wrongdoer 
to  creep  out  of ;  thus  foiling,  for  a  time,  or 
forever,  the  party  whom  he  has  wronged. 

But,  under  the  technical  system,  this  busi* 
ness  of  notices  affords  to  the  wrongdoer  an 
inexhaustible  fund  of  chances :  f  in  this  lot- 

t  Vide  infra,  Book  VIII.  Chap.  XIII,  CAi- 
cutleries  about  Notice* 
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tery,  a  nonsuit  (the  produce  of  which  is  an 
additional  suit)  constitutes  the  prize  in  which 
Judge  and  Co.,  with  their  protege  and  pint* 
ner,  the  wrongdoer,  are  sharer*.* 

I  proceed  to  ^peak  of  the  couise  taken  b\ 
tin*  English  law  on  the  subject  ot  authenti- 
cation, HI  regard  to  any  sort  ot  document 
coming  under  the  notion  of  v//?VWe\nlence, — 

*  In  one  sample  more,  read  at  once  the  nature 
of  judge-made  law  in  general,  and  therein  ruul 
the  technical  system  ol  procedure,  and  therein 
again,  the  law  of  eudence  in  particular* 

\Vhen  the  script  you  want  is  in  possession  of 
your  adversary,  yon  hd.ve  seen  already  uhat  the 
succedauoum  is,  and  what  sort  ot  chance  thtre 
is  of  its  heing  obtainable. 

When  the  script  ib  in  possession  of  a  person 
capable  ot  being  a  witness  (a  non-litigant  uit- 
ness>;)  tor  the  purpose  of  ha\mg  it  exhibited, 
you  Nerve  him  \\ith  a  wnt  tailed  a  \nlijntim 
duces  tecwn,  b\  whuh  he  is  ordered  to  attend 
and  bring  with  him  the  script.  It  Ileobevs,  it 
is  well :  if  he  obeys,  that  is,  if  so  it  be  that  he 
not  only  attends,  but  brings  it.  Hut  uhat  it  he 
comes  without  it  v  To  this  hour,  it  is  not  set- 
tled what  is  to  be  done  with  him,  nor  how  the 
siript  is  to  be  got  at  and  applied  in  the  Character 
of  e\ideme.  At  any  rate,  to  the  party  uho,  be- 
ing in  the  right,  has  need  ot  the  e\ideme,  the 
cause  is  lost  tor  that  time  :  sa\ed  to  him,  or  not 
saved,  the  liberty  of  trvmg  a  ntu  one. 

Doubts  from  another  mine  — 'i  be  uisc  ot  tlu 
proposed  witness  comes  within  some  one  or 
other  of  the  thousand  and  one  ease's  ot  IM  Vi- 
sion He  is  weak  in  mind,  mten  sted,  a  t<  Ion,  an 
excommunicated  person,  an  atheist,  and  so  forth 
In  any  such  impure  hand,  may  or  mat  not  the 
script  be  exhibited  (M/,  in  the  fiibt  place,)  ir, 
in  obedience  to  the  bubjnrn<i,  it  be  auuallv 
brought?  Exhibited  v  Vis .  but  by  uhnin 
then  is  it  to  be  anthi'titicatnl*  or  an\  ai  count 
givenotit?  In  the  next  place,  as  to  compul- 
sion, and  the  means  thereot;  suppose  ( hotuuh. 
standing  the  other  already-mentionul  mine  ot 
doubts,)  suppose  it  settled,  that  the  hand,  it  pure 
and  orthodox,  would  have  been  compilable. 
shall  the  atheistical  hand,  tor  exaiuplf,  be  iom- 
p^llable?  or  shall  an  atheist,  on  condition  ot 
declaring  himself  smb,  or  a  theist,  on  (oiidition 
of  declaring  himself  an  atheist,  he  allnucil  to 
keep  back  the  nee  esiiry  document,  and  thus  to 
gain  his  point,  gi\mg  the  cause  thus  to  the 
wrongdoer,  whom  he  is  in  league  with  ? 

All  this,  like  e\er> thing  else— all  this  evti 
hath  been,  is  now,  and  (so  long  as  judpMuadc 
law  reigneth)  ever  shall  be,  exactly  as  the  judge 
pleases. 


whether  as  purporting  to  be  the  work  of  ail 
official  hand,  or  to  bear  upon  the  fare  of  it  a 
testimony  of  its  authenticity,  imprinted  upon 
it  b\  an  official  signature.  Here,  under  both 
principles,  —  the  principle*  hcMe  advanced, 
and  thoM'  acted  upon  (as  above)  by  the  ju- 
iisprudential  law  in  question,  —  tenor  and 
cu-tod\  tngrthri  ^hould  be  sufficient  pi  oof. 
lTpon  the  punciples  heic  advanced,  the  former 
alone  H  ^ulhcient  pioof  much  more  that  and 
the*  presumption  <  /  r//s/w/w  together,  when 
the  <  u«tod\  i^  th.it  ot  a  hand  so  completely 
exempt  from  suspicion  as  m  this  case.  But, 
upon  the  pnnciplrs  ot  Knglish  law,  the  pie- 
sumption  <  /  it  ntti t  alone  cannot  be  sufficient; 
foi  to  this  CMM»  the  ^loundot  mitiqmtv  doe^ 
not  extend,  and,  as  to  tin1  olhci  part  of  the 
pi  oof,  it  con-ist^  in  the  ruttodv,  \\hich  the 
Liw  doe^  not  icqmic 

According  to  ('oiiun^  IC  a  deed  indorsed 
as  rniollcd  ^hall  be  usid  \\ithout  pi  oof  n  Ac* 
cordinir  to  In*-  contmu.itoi,  the  ceitihcate  of 
the  auditoi  ot  the  dutchv  ot  Lancaatei  is  suf* 
licient  cvnlencc  ot  the  emolment  of  a  dutchy 
l(M-(^  Arrnrdinir  to  the  ^iinc,  the1  indorse- 
ment b\  the  piopei  ollii'ei  is  sufficient  evi* 
dt  ncc  nt  the  eniohnent  ot  a  baiLram  and  sale. 
It  i  a^  1  vbould  ^uppo-e  to  be  the  ra«e)  the 
in-tiumint  in  question  \\<i^  in  the^e  several 
in-tance-  ,i<lmitte<l,  a>  an  ancient  deed  would 
liaxe  be<  n,  to  pioxe  it-elt,  —-no  pioot  ot  the 
official  cu^to<l\  in  \\hich  it  tidd  been,  was  ex* 
hibiti  <1  lint,  on  this  ^nppoMtion,  to  call  the 
ceitijuale  tb<it  ol  the  auditor,  calling  the  in* 
doi-cnient  an  mdoi Cement  b\  the  [iio[)er  of* 
in  01,  \\*\*  iijn  tifnt  fuun  ijnti  an  assumption  of 
tin  V<M\  tact  that  leqmnd  to  be  pro\cd.  In 
iinolhn  C,M  in  the  ^•irnc  boyk,  whcii1  the  cus- 
to<l\  i1-  ciftMileicd  a*  pait  ot  t  became,  the  tact 
ot  iN  beinir  pro\id  i^  mentioned  (4JM)  ) 

Doubts  upon  doubts  mii^ht  be  started  upon 
tliN  topic,  an<l  upon  \\w  ^eveial  decisions  that 
ha\e  l)e<  n  ^i\cn  on  theorraMon  of  it  In  the 
\\<iv  ot  -tat  ute  l.iw,  I  could  undertake1  to  clcaf 
up  all  thc-i1  doubts,  it  \\hat  ou^ht  to  lie  ex* 
tnp.it ed  \\ciefit  to  be  amended.  In  the  way 
of  disMMtation,  1  could  undcitakc  for  nothing 
but  to  thicken  thcMii. 

+  (  nin.  l>i^.  by  Hammond.  Title,  Test* 
muigne,  p.  4JJI. 
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CHAPTER  I. 

OBJECT    OP  THIS    INQUIRY  —  ITS    CONNFXION 
WITH  THE  SUBJECT  OF  THF  PRESENT  WORK 

TftE  mass  of  absurdity,  the  chaos,  which,  in 
the  delineation  of  existing  arrangements,  it 
will  be  necessary  to  hold  up  to  view,  must 
continue  to  be  (what  it  has  hitherto  been)  a 
blind  inexplorahletfabyrintb,  until  a  clue  be 
given  to  it :  a  perfect  riddle,  unless  a  key  be 
added  to  it.  This  clue,  this  key,  will  consist 
in  an  indication  of  the  views  and  designs  of 
those  to  whose  lot  it  has  fallen,  —  horn  the 
time  when  the  very  foundation  of  the  edifice 
was  begun  upon,  to  the  piesent, —  to  he  oc- 
cupied in  the  erection  of  it  designs,  the  na- 
tural and  necessaiy  result  of  the  position  111 
which  they  have  all  along  been  placed. 

In  a  work  confined  to  the  subject  of  evi- 
dence, an  exposition,  how  brief  soevei,  ot  the 
universally  and  necessarily  coirupt  state  of 
the  predominant  system  of  judicial  procedure 
in  every  country,  may  be  apt  to  appear  irre- 
levant: or  at  least  of  too  mighty  and  dispro- 
portionate importance  to  be  introduced,  as  it 
were,  in  a  parenthesis,  —  as  subordinate,  not 
only  to  the  subject  of  evidence,  but  to  that 
comparatively  small  part  of  the  ground  occu- 
pied by  the  practice  of  exclusion 

But  it  will  be  seen  that,  of  that  coirupt 
system,  the  doctrine  of  exclusion  constitutes 
a  fundamental  part  —  a  feat  me  altogether 
characteristic  and  indispensable  The  conse- 
quence is,  that,  unless  the  nature  and  origin 
of  that  system  were  brought  to  view,  the  pre- 
valence of  the  practice  could  not  be  accounted 
for;  nor,  therefore,  that  sort  of  satisfaction 
given,  which,  on  every  subject  which  admits 
Of  it,  the  eye  of  the  reader  naturally  looks 
for,  and  seems  entitled  to  expect  His  tune 
will  not  be  the  worse  bestowed,  if,  in  addition 
to  this  comparatively  narrow  abuse,  the  source 
qf  so  many  other  and  still  more  crying  grie- 
vances be  pointed  out:  still  less,  it  a  glimpse 
should  happen  here  and  there  to  be  caught 
0f  a  feature  or  two  of  the  only  appropriate 
remedy. 

.  In  all  discourses,  authoritative  and  unau- 
thoJritative —  at  least  in  all  discourses  of  a 
grave  cast — that  have  had  the  system  of  ju- 
dicial procedure  for  their  subject,  an  assump* 
tion^expUcit  or  implicit,  seems  constantly  to 
have  been  made,*— vis.  that  the  ends  to  which 


that  course  has,  with  moie  or  less  felicity, 
been  directed,  h&ve  been  those  ^o  which  of 
course  it  has  all  along  been  professed  to  be 
directed,  viz  the  ends  of  justice 

Consider  the  position  of  the  voices  by  whom 
the  vocal  concert  on  this  stage  has  been  led, 
—  nothing  can  be  more  natural  than  this  as* 
sumption,  i  e  than  the  fact  of  its  having  been 
made  Considei  it  on  the  ground  of  parallel 
experience,  consider  it  on  the  ground  of  the 
known  and  incontestable  pnnciples  of  human 
nature, —  nothing  can  be  more  inconsistent  or 
impiobable  than  the  truth  of  it  consider  it 
on  the  giound  of  direct  experience, — nothing 
can  be  more  false 

False  in  every  country — in  every  country 
far  enough  advanced  in  the*carcei  of  civiliza- 
tion to  have  afforded  a  settled  establishment 
in  this  quarter  of  the  field  of  government, — 
it  is  in  a  more  pre-eminent  degree  false,  as 
applied  to  English  practice  a  proposition,  the 
ti  nth  of  which,  howsoever  unwelcome,  will  be 
found  but  too  palpable,  as  we  advance. 

Into  no  man  s  conception  does  it  ever  ap* 
pear  to  enter,  that  the  securing  the  maximum 
of  happiness  to  the  good  people  of  England 
was  the  motive,  01  so  much  as  among  the 
motives*  which  brought  Duke  William  upon 
a  visit  to  King  Harold,  —  that  it  was  a  regard 
either  for  the  purity  of  the  Jewish  faith,  or 
the  symmetiy  of  Jewish  mouths,  that  rendered 
one  of  hib  royal  successor^  so  alert  in  ren- 
dering the  functions  ot  a  dentist  to  one  of 
his  Hebiew  subjects  ,*  — that  it  was  the  sym- 
pathetic apprehension  of  seeing  their  neigh- 
boms  dissolved  in  luxury,  that  used  to  render 
Mahrattu  princes  so  diligent  in  the  collection 
of  Chout 

Notwithstanding  so  many  professions  as 
have  been  heaid  (professions  which,  even  from 
the  impurest  lip&,  will,  to  one  who  duly  con- 
siders the  character  of  the  nation  and  the  tem- 
per of  the  times,  sound  rather  as  exaggerated 
than  as  altogether  insincere,)  many  there  ap- 
pear to  be  who  regard  with  scorn  and  ridicule 
the  notion  that  the  augmentation  of  the  com- 
fort and  well-being  of  the  Indian  natives  has 
had  any  share  in  so  many  exertions  as  have 


*  In  allusion  to  King  John,  who,  according  to 
Alathew  Pans  (p.  192,)  demanded  10,000  maiJca 
of  a  Jew,  and  directed  one  of  bis  teeth  to  lie 
drawn  daily,  till  he  should  comply.— JEA  * 
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been  made  by  governors-general  in  Hindostan 
for  extending  to  those  defenceless  beings  the 
protection  ot  English  laws. 

If,  in  the  very  highest  rank  in  society,  so- 
cial and  enlarged  affections  weie  so  completely 
smothered  b>  nairowand  i^lt-rogarding  one*, 
is  it  natural  that,  in  an  infetior  rank,  the  purer 
affections  should,  in  the  h.ime  stage  ot  Mjcietv, 
have  reigned  paramount  or  alone* ' 

Whatever  on  this  subject  can,  on  the  pie- 
sent  occasion,  be  brought  to  view,  must  un- 
avoidably be  subjected  to  an  extieme  degiee 
of  completion.  To  a  fufure  occasion  tlie 
task  of  development  iv^t,  ln  a  great  measure, 
be  defeired 

Hence  it  is,  that  what  is  here  delivered 
must  be  delivered  in  the  form  of  thought*  or 
aphorisms,  bearing  the  similitude  ot  crude  as- 
sertion- for  proof  and  illustiation  ( tor  bv  each 
example  both  pui poses  will  be  sei\ed)  thej 
must  wait  for  details,  of  which  a* part  nnlj 
(though  what  foi  this  purpose,  perlmps  will 
be  found  u  sufficient  pait)  can  lind  Ji  suitable 
plaee  in  the  piesent  v\oik. 
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CHAPTER  II. 

TICIIMCAL    OR    1  1  l-«.  Mill  HINT.,    AM)    N 

IHL  OIIDCJMLMK1,  b\sri  M^  ul  I'KOCLUL'JU  , 
VVIIAl  ? 

IN  consequence  of  the  infirmities  attached  bv 
nature  to  the  infancv  of  Micirtv,  the  foima- 
tion  of  the  s\stem  ot  judicial  pioredme  hd- 
nowhere  (except  here  and  theie  bv  bits  and 
patches;  been  the  woik  ot  the  leusilator,  it 
has  fallen  even  where  to  the  share  of  the 
judge. 

In  consequence  of  the  same  inlii  mi  fries,  the 
judge  received  evci\whcie  i  or  found  means 
to  make  for  him-elfj  in  the  ^hape  of  fee-* 
extracted  from  tin1  Miitor^  a  letnbution,  ne- 
cessarj  01  unnere^arv,  for  his  tiouble,  and 
the  use  of  Ins  powei — for  the  MTVHC  ren- 
dered 01  buppnied  to  be  rendeied  to  them  b} 
the  exercise  ot  it 

The  mode  in  which  the  will  of  a  legislator 
(acting  as  such  )  is  cxprc^ed,  is  hv  r///cs , 
mostly  general,  and  .it  anv  late  laid  down 
beforehand  the  suit  of  law  thu-%  pioduced  H 
called  statute  law  \ri\  different  was  the 
mode  in  which  the  will  of  judges  was  ex- 
pressed— ot  judges  acting  as  such,  and,  bv  the 
exercise  ot  that  will,  developing  the  com^e  of 
procedure,  and  collecting-tees.  No  rules  were 
laid  down  beforehand  as  occasion  called,  vv  hat 
was  thought  right,  or  pretended  to  be  thought 


•  Definition  of  a  fee : — Money  or  money's  worth 
received  at  the  expend  of  the  suitors  in  a  cause 
(all  or  any  of  them)  on  the  occasion  of  a  mass  of 
writing  written  or  supposed  to  be  written,  or 
other  act  done  or  supposed  to  be  done,  in  the 
course  or  on  the  occasion  of  it, 


right,  upon  each  occasion,  was  done  •  and  a* 
to  rules,  it  was  left  to  suitois  to  collector 
rathei  frame  them  tor  themselves  as  they 
could,  fiom  the  ob^ei  vation  of  what  had  been 
done  Law  pioduccd  in  this  mode  ot  ge- 
neration has  been  called  common  law  ;  and 
sometimes  juu^rudincc,  or  jun-prudentml 
law 

Rules  which  aie  laid  down  in  determinate 
wouK,  nm\  (in  so  fai  as  these  woidsarc  well 
chosen  —  adapted  to  the  habits  and  capacities 
ot  those  toi  whose  use  thev  me  intended,;  be 
ftndei stood  without  art  Rules  which,  not 
being  laid  down  in  determinate  wouls,  can 
snu eel v  with  propriety  be  said  to  exist,  can- 
not be  understood,  —  or  rather  (since,  where 
nothing  exists,  there  is  nothing  tp  understand) 
guessed  at,  —  without  art.  The  s\ stern  con- 
structed b\  Mich  hands,  and  constructed  or 
left  to  be  constructed  i*  Mich  a  mode,  may 
accoidmgl)  be  termed  the  technical 
of  proccduie  f 

\\  lien  a  man,  empowered  to  pursue  a  public 
object,  is  bv  the  same  means  empowered  to 
puisue  a  personal  one,  it  is  not  in  human  na- 
tine  that  this  puvafe  object  should  be  a  mat- 
tei  of  indiiicience  to  him  It  will  naturally 
and  unavoidabh  exert  an  influence  over  the 
coui-e  taken  bv  him  in  the  pursuit  ot  the 
public  object  In  con-ideiation  ot  this  iftflu- 
cn<  e,  the  s\v»tem  here  denominated  the  tech- 
nical sjstem  mav  further  be  ehaiacten/ed  by 
the  name  ot  the  ffc-t/athcriny  or  Jet-cvllccting 
s\stem  The  occasions  ot  bringing  it  into 
\iewf  under  this  chaiacter  will  be  but  too 
numerous  The  mints  ot  justice  in  which 
the  sjstem  01  mode  of  procedure  chalked  out 
as  abo\e,  and  under  Mich  influence  as  above, 
is  in  tonv,  mav  be  termed,  by  one  common 
appellation,  mints  of  technical  piocedure. 
Kvcr  \  where  thev  mav  be  seen  to  be  cbarac- 
t CM  i/«  d  bv  a  common  ^et  ot  features  J 

H^loic  states  existed,  at  hast  in  any  of  the 
forms  now  in  existence  in  civilized  nations, 
families  existed  Justice  is  not  lebs  necessary 
to  the  existence  ot  families  than  of  btates. 
The  mode  in  which,  in  thobC  domestic  trU 


•f-  The  Hord  ttvhnmil  IH  not  unknown  to  juris- 
prudtncc.  \  on  may  find  it  there  in  company 
with  the  \u>rd  n'tt*<f/i<i.  Technical  i>  from  the 
(i reek,  and  scarce  }  ct  inadv  English.  If  you  have 
a  mind  to  do  it  into  Entfhxh, — instead  of  it,  put 
nhMiid:  ftar  not  t1  e  finding  yourself  mistaken 
in  anv  one  single  instance.  The  mental  endow, 
ment"  displayed  in  the  manufacture  ot  these  rea- 
sons, is,  in  the  same  dialect,  called  astntia:  to 
render  this  into  English,  say  folly,  or  knavery, 
or  both  together:  tne  connexion  is  closer  than 
men  are  apt  to  imagine — closer  everywhere,  but 
nowhere  perhaps  so  close  as  in  jurisprudence.  In 
Folly,  Knavery  sees  one  of  her  most  useful  in- 
struments and  best  friends. 
$ Facies  non  omnibus  una, 

Nee  diversa  tamen 

Et  documenta  damus,  qua  simu*  engine  nati. 
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frunfcls,  created  by  nature  at  the  instance  of 
necessity,  justice  was  administered,  and,  for 
that  purpose,  tacts  were  inquired  into,  may 
for  distinction's  sake  be  termed  the  natural 
or  domestic  mode  of  judicature. 

li  it  among  the  characteristics  of  the  na- 
tural or  domestic  mode  of  judicature,  to  be 
exercised  (if  not  absolutely,  at  least  compa- 
f&tively  speaking)  without  forms—  without 
fiiles.  A  man  judges,  as  Monsieur  Jourdan 
talked  prose,  unconscious  of  any  science  dis- 
played— of  any  art  exercised.  One  of  your 
two  sons  leaves  his  task  undone,  and  tears 
his  brother's  clothes  both  brothers  claim  the 
same  plaything:  two  of  your  servants  dispute 
to  whose  place  it  belong*  to  do  a  given  piece 
of  work.  You  animadvert  upon  these  delin- 
quencies, you  settle  these  disputes  it  scarce 
Occurs  to  you  that  the  study  in  which  you 
have  been  sitting  to  hear  this  is  a  tribunal, 
a  court  —  your  elbow-chair  a  bench  —  your* 
self  a  judge.  Yet  you  could  no  more  perform 
these  several  operations  without  performing 
the  task  of  judicature,  —  without  exercising 
the  functions  of  a  judge,  without  hearing  evi- 
dence, without  making  inquiiy,  —  than  if  the 
subject  ofinquity  had  been  the  Hastings  cause, 
the  Douglas  cause,  or  the  Literary-property 
eauoe. 

It  is  among1  the  characteristics  of  technical 
procedure,  all  over  the  world,  to  abound  in 
lules  and  formalities.  In  process  of  time  — 
as  occasion  presented  itself,  and  .irresistible 
necessity  urged  inquiry  —  spite  of  all  preju- 
dices, a  discovery  was  made,  that,  with  uttle 
or  no  exception,  these  rules  and  foimahties, 
instead  of  being  necessary,  weie  icpugrunt 
to  the  ends  of  justice  that  an  option  was  to 
be  made  between  Che  sacnface  of  tlu?se  rules 
and  formalities,  and  the  sacrifice  of  certain 
portions  of  substantive  law,  necessary  to  the 
existence  of  the  state.  Accordingly,  certain 
portions  of  the  field  of  judicatui  c  wei  e  mai  ked 
out,  and  acouise  prescribed  foi  the  appoint- 
ment of  judges,  with  authority  to  pioceed  and 
inquire,  to  hear  and  determine,  as  they  would 
do  in  the  bosom  of  their  respective  families, 
paying  no  sort  of  regard  to  any  of  these  rules 
and  formalities.  For  distinction^  sake,  the 
courts  thus  constituted  may  be  termed  courts 
of  natural  procedure  or  judicature  of  natural 
procedure  restored,  or  (if,  in  any  odd  nooks 
ef  the  field  of  judicature,  discovcty  should 
in  any  instance  be  made  of  any  little  spot 
which  happened  to  have  escaped  the  fangs  of 
the  technical  system)  natural  procedure  pre- 


The  character  of  the  natural  system  of  pro- 
(it  may  already  be  perceived)  is  little 
an  negative  Health  is  the  absence  of 
Liberty,  in  its  original  sense,  is  the 
Absence  of  coercion.  Natural  procedure  is 
the  Absence  of  those  rules  and  foi  malities  of 
\^bi<&  technical  procedure  is  composed.  But 


for  verse,  prose  would  not  have  had  a  name: 
but  for  technical,  natural  procedure  would 
not  have  had,  would  not  have  needed  one. 

In  current  nomenclature,  the  distinction 
nearest  to  a  coincidence  with  that  between 
technical  procedure  and  natural,  as  here  ex- 
plained, is  that  between  regular  and  summary; 
but  the  coincidence  is  far  short  of  being  com- 
plete. Thus  far,  it  is  true,  they  agree,  — that, 
in  comparison  with  all  technical  procedure,  all 
natural  is  always  summary*  But  technical 
proceduie  has  its  branches  which  are  called 
summary,  as  weir- as  its  branches  which  are 
called  regular  *  for  designating  that  which  is 
not  technical,  the  word  summary  has  therefore 
been  unfitted  Moreover,  summary  means 
short  •  and  wherever  one  course  is  shorter 
than  another,  it  may,  in  comparison  with  that 
other,  be  termed  summary.  But,  in  a  series 
of  infinite  length,  the  number  of  degrees  is 
infinite  a  id  in  all  that  number  there  is  no 
one  that  can  have  any  exclusive  pretension  ta 
the  epithet  of  summary. 

The  final  cause  of  this  article  of  junspru- 
dential  nomenclature,  is  not  difficult  to  di- 
vine The  use  of  legulauty  is  recognised  by 
evei  ybody  the  term  ;  egular  is  eulogistic.  Get 
people  to  believe  that  summary  piocedure  is 
something  opposite  to  regular  procedure,  you 
may  pie  vail  with  them  and  accustom  them  ta 
regard  the  more  expeditious  procedure  with 
a  jealous  eye.  In  an  undeihand  way,  you 
may  thus  insinuate  and  get  them  to  believe 
(what  you  durst  not  assert)  that  there  is  a 
sort  of  incompatibility  between  the  superior 
dispatch  observable  in  the  summary  mode, 
and  the  supenor  regulaiity  observable  in  the 
regulai  (that  is,  in  the  technical)  mode.  The 
utility  e*  dispatch  —  its  title  to  be  regarded 
as  one  of  the  ends  of  justice  —  is  too  plain 
to  he  denied  in  the  technical  mode,  as  com- 
pared with  the  natural,  the  want  of  dispatch 
is  also  too  plain  to  be  denied  To  reconcile 
men,  as  well  as  may  be,  to  the  repugnancy  of 
the  technical  system  in  relation  to  this  end  of 
justice,  you  thus  take  the  best  chance  thdt 
in  so  few  words  can  be  taken,  for  getting 
them  to  fancy,  on  the  part  of  the  natural 
course,  a  repugnancy  to  the  direct  and  ulti- 
mate ends  of  justice .  a  conception,  the  exact 
reveise  of  which  is  the  true  one. 

In  every  country  (so  I  imagine  it  would  be 
found,)  men  of  law,  unable  to  find  the  shadow 
of  an  aigument,  have  trusted  to  the  power  of 
this  prejudice,  preserving  a  prudent  or  rather 
necessary  silence.  Blackstone,  in  the  fertile* 
'soil  of  England,  has  been  fortunate  enough  to 
find  another  and  a  still  stronger  prejudice, 
applicable  to  the  same  purpose.  Summary 
procedure  is  a  mode  of  procedure  to  be  re- 
gat  ded  with  jealousy,  and  with  such  a  degree 
of  jealousy  as  shall  prevent  as  much  as  pos- 
sible the  extension  of  it.  With  jealousy? 
Why  ?  Because  in  summary  procedure  thera 
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is  no  jury.  No  jury  *  —  and  what  then  ?  Is 
the  use  of  trial  by  jury  to  be  regarded  as  an 
end,  or  only  as  a  means?  Taken  altogether, 
are  the  ends  of  justice  more  completely  ful- 
filled b>  legular  pioceduie  with  its  juiy,  than 
by  summary  procedme  without  a  jurv9 — 
another  mquirj  in  which  no  lawyer  ever  ven- 
tured to  engage,  and  on  which  Hlaekstone 
knew  better  than  to  start.  No  where  pie- 
judice  reigns,  evervtlmur  is-  to  be  lost  l^r  in- 
quiry, nothing  to  be  gamed  by  prejudice  the 
tame  business  is  done  ( when  it  i*  done)  upon 
much  easier  terms.  * 

But,  in  the  verv  word  nummary  ^  may  be 
seen  an  indication  \\lhch,  it  it  does  not  of  it- 
self afford,  at  lea^t  points  out  the  path  to,  a 
complete  demoiistiation  of  the  incongiuitv  oi 
that  mode  to  which  it  *tunds  opposed  \\  h.it 
is  a  summai  v  mode  J  It  is  a  mode,  in  and  bv 
which  an  ellicient  decision  is  obtained,  with 
a  less  quantitv  ot  delav,  expense,*  and  \  tui- 
tion, than  that  which  is  atta<  hid  to  the  othei 
mode,  termed  the  leirular  To  the  u<-e,  then,  , 
of  tho  regular  modi1,  a  quantity  of  rullateial  j 
incon vemence  attaches,  \\  Inch  <loc-  not  attach 
upon  the*  Mimmaiv  mode  Fiom  this  single 
statement,  admitting  it  to  lit-  tine,  follows 
a  neeesvcii\  con^equemv  M/  that, — unless 
unnYi  the  sMimmarv  thcie  be  ^mie  deliricncv  ' 
in  iL^pectot  tlu1  -eemitv  au'ain-t  miMlrc  i-ion, 
and  that  detieiene\  MH  h  th.it  tlu1  im^<  hief  ot 
it  is  ot  a  mairmlud<k  to  <>ut\\  eiL-h  the  advantage  j 
obtained  bv  the  detail  ation  tiom  tin-  ma>-  ot 
oollateial  ineonvi  nuinee  in  the  shape  <»i  delav,  i 
expense1,  and  \exa1ion,  —  the  existence  ot  tlie 
regular  mode.  In-  it  \\hat  it  uill,  i-  an  inoi- 
inoiis  mii«anec  N  the  Mimmaiv  modi1,  then, 
attended  w  ith  an\  MU  li  disadvantage  '  N  the 
regular  mode  attended  \\ith  anv  suiji  di-.ul- 
\ant:i^e"  It  ^o,  in  \\liat  paitn  iil.u  u  spcet  - 
\\  hat  aie  the  .inanireiin  nt>  \\lin  h,  hi  111^  m1- 
ce^sjiv  to  the  uiMliu  tin1  lompletest  M'euiifv 
that  CMII  be  t!i\*n  aLMin^t  mi^li  ri^ion,  aie  to 
br  found  in  tlu1  iivul.ii,  and  not  to  In-  tumid 
in  the  summaiN,  nu»di'  J  '1  lie  qui  -tion  !•»  a 
conclusUi1  oiu*  n«>  finsuei  ha*»  »\ci  In  en, 
nolle  r\ei  \\ill  be,  Lri\in  tt>  it  All  the  \\n- 
ot  all  the  la\\\ei  i  b\  \\lnnu  «  i\ili/ed  -<n  ict  \ 
is  mte&ted,  \\ould  *-mk  undi  i  llu§  tti-k 
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VARIOUS  are  the  channels  throutrh  \\l,u'h,  un- 
der the  fec-gi&thcnnu:  s\-tem,  the  matter  of 
corruption  ma\  lind  its  \\aj  into  the  bobom 
Of  the  judge. 

1.  The  tee  is  received  into  the  judge's  o\\n 


hands,  or,  being  received  by  another  hand*  is 
placed  openly  to  his  account.* 

42.  The  fee  is  received  by  some  subordinate 
officer,  by  the  hand  or  on  the  account  of  the 
suboidmate,  but  the  office  is  at  the  disposal 
of  the  judife,  and  sold  by  him  for  his  own 
benefit  the  whole  of  the  purchase -money 
being  put  into  his  own  pocket. 

3  or,  upon  the  admission  of  the  offi- 
cer, the  judge  receives  a  bonus,  avowedly  or 
tacitly  proportioned  to  the  quantity  ot  the 
emolument  constituted  by  the  aggregate  of 
the  fees. 

4.  The  office  thus  endowed  is  at  the  dis- 
posal of  the  judge  ;  but,  being  (bv  law,  or  fear 
of  public  censure)  inhibited  horn  selling  it, 
he  jriM's  it  to  some  person  connected  with 
him  by  the  ties'  ot  blood,  alliance,  or  service: 
thereby  saving  to  himself  the  charge  of  a  pro- 
vision which  he  would  or  \\ould  not  other- 
wise have  made  for  the  same  person  at  his 
o\vn  expense  the  POSM'SMM  ot  the  office  thus 
uuloued  doing  the  duty  of  it  in  person. 

5   or  by  deputj  ,  that  is,  by  doing 

nothing  toi  it  but  receiving  the  tees  :  the  de- 
putv  ieeei\inic  a  con-ideiation  for  his  trouble, 
bv  a  lixed  silaiv,  or  b\  a  *hare  of  the  fees. 

o*  Tin*  tees,  having  been  leeeived  by  a  de- 
pun,  bv  whom  the  duties  of  the  office  are 
pertoimed,  are  paid  over  to  two  or  more  per- 
<3<>n*t  in  conjunction,  nominated  bv  the  judge  : 
which  pei son-,  not  doing  eithei  of  them  any 
pait  ot  the  busines^  appear  upon  the  face  of 
the  tiaiisa«'tion  to  be  ti  ustees  ,  the  person  for 
wlu*e  use  they  an*  tiu^tees  not  being  de- 
claied,  and  thence  appeal  ing  to  be  the  judge 
limiM'll,  bv  whom  tho  tui^teeb  were  nomi- 
nated 

It  tlu^nggicgati.1  of  fee-* liable  to  be  p.'id 
had,  in  the  instance  ot  each  suitoi,  been  no 
iM*alei  than  it  would  have  been  in  his  power 
to  p.iv  without  any  inconvenience  worth  re- 
iMidiiii:,  it,  at  the  same  time,  it  had  been  out 
<»t  the  pnwei  ot  the  judges,  or  their  subordi- 
nate^, to  add,  either  to  the  amount  of  the  fees 
evu'teil  on  i  arh  occasion,  or  to  the  number 
ot  tin1  occasions  on  which  they  were  exacted  ; 
in  Midi  ca-e,  ln'tvvt  rn  the  mteiest  ot  the  func- 
tion, u  v  <nul  his  dutv,  no  opposition  would 
li.u  e  heen  euMted  bv  this  means. 

I5iit,  in  the  nature  ot  things,  it  was  scarce 
po-MMe  that,  in  tin*  situation  in  question,  and 
with  the  powci*  insepniable  trom  it,  power 
-In >ul(l  not  be  po^cs*>ed  ot  adding  either  to 
the  ([u'lntum  of  the  tee,  or  to  the  number  of 
the  orea-ioiis  on  which  it  comes  to  be  ex- 
acted 

The  mUchief  became  much  greater,  the  op- 
position  ot  interest  to  dutv  much  more  stre- 

*  The  judtfis  are  nou  paid  by  fixed  salaries, 
but  the  subordinate  functionaries  are  for  the  most 
p  irt  remunerated  in  the  manner  mentioned  in  the 
tc\t;  the  amount  of  the  fees  being  regulated  by 
the  judges, — Ed. 
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nacHM  ana  aw*atoti$,  when  *  given  ram  was 
rawed  by  multiplying  the  occasions  of  re- 
ceiving fee*,,  than  when  it  was  raised  by  add- 
ing  to  the  quantum  of  this  or  that  fee.  By 
tterely  adding  to  the  quantum  of  this  or 
thftt  J$$£  no  other  mischief  would  have  been 
pro4uced  than  what  would  have  been  pro- 
duced by  the  addition  thus  made  to  the  quan- 
tum of  the  expense.  But,  by  adding  to  the 
number  of  the  occasions,  corresponding  addi- 
tions were  made,  inevitably  made,  to  the  vexa- 
tkm  and  delay,  over  and  above  the  additions 
tyade  to.  the  expense  *  « 

Unfortunately,  it  became,  on  various  ac- 
counts, easier,  much  easier,  to  add  to  the 
number  of  the  occasions  on  which  fees  came 
to  be  exacted,  than  to  add  to  the  quantum  of 
each  fee*  Additions  to  the  quantum  of  each 
fee  could  not  escape  notice,  and  would  be  apt 
to  produce  complaint.  What  did  not  come 
under  notice,  could  not  produce  complaint* 
and  the  occasions  of  realizing  additions  to  the 
quantity  of  writing  manufactured,  or  numbei 

*  What  a  blessing,  could  judges  have  con- 
tented themselves  with  increasing  lees  in  a  direct 
and  open  way,  without  making  business,  or,  at 
any  rate,  without  making  delay  for  the  sake  of 
making  business!  Take  an  example  of  this  ab- 
stinence, 

fn  equity,  m  a  subpeena  ad  respondendum 
(that  sort  of  instrument  by  which  a  man  is  called 
upon  to  take  upon  himself  the  character  ot  de- 
fendant,) the  number  of  names  on  the  same  parch- 
ment, originally  unlimited,  was  reduced  after- 
vards  to  three.  In  Lord  Chief-Baron  Gilbert's 
time,  before  and  consequently  exchifiiveot  stalhps, 
expense  before  the  reduction,  6d.  per  detendant; 
after  it,  K  2d.  :  difference,  8d. 

Gilbert's  reasons  for  the  reduction  :—  Reason  L 
preventing  a  plaintiff  frejga  making  a  man  de- 
fendant for  the  sake  of  vexing  him;1  —  me  parch- 
ment never  going  out  of  the  office,  nor  the  de- 
fendant, unless  by  accident,  knowing  anything 
about  the  matter.  The  works  of  Gilbert  are  a 
very  galaxy  of  reasons;  all  of  them  of  this  stamp  : 
the  same  logic,  the  same  sincerity.  E#  pede 
ffercutem  :  ana  Gilbert  is  a  very  Hercules  among 
lawyers.  For  the  pleasure  of  frightening  an  ad- 
versary with  an  equity  suit,  sixpence  would  not 
be  grudged  by  bus;  eightpence  more  would  by 


Reason  2,  Preventing  the  mistakes,  which 
would  result  of  course,  were  an  attempt  made  to 
write  upon  the  same  parchment  any  more  names 
than  three.  "  In  the  multitude  of  counsellors 
t,here  is  safety  ;**  and  it  is  the  same  with  parch-* 
mehts.  But  juries?  ,  *  ,  Four  and  twenty  names 
always  on  tke  same  parchment:  quaere,  how  many 
mistakes? 

In  the  character  of  a  specific  against  the  appe- 
tite for  creating  vexation,  —  the  virtue  ofeighu 
pence  disbursed,  eight-pence  OBC$  paid,  irresisu 
tble,  In  the  character  of  a  final  or  efficient  cause 
*f  made  business.  _tfie  virtue  of  the  same  sum 
*ee$ived,  repeated  every  day,  and  any  number  of 
limed  te  every  day,  imperceptible.  Behold  what 
Ijfcls  to  £ave  learned  eyes  ! 

Romanum  (Chan,) 


or  duration  of  other  acts  done, — in  a  word, 
to  the  quantity  of  business  rendered  necessary 
to  be  done,  and  thence  to  the  number  of  the 
fees  exacted  on  the  occasion  of  itv— might 
very  easily,  and  on  a  variety  of  undetectible* 
though  false,  pretences,  be  augmented  almost 
without  stint. 

Accordingly,  under  this  system,  the  judges,, 
to  the  power,  added  the  effectual  inducement, 
to  produce  factitious  vexation,  expense,  and 
delaj  (or,  more  briefly,  to  make  business,)  in 
a  quantity  almost  without  limit,  and  con- 
tinually tending  tfl  increase .  the  vexation, 
expense,  and  delay,  for  the  sake  of  the  profit 
extiactible,  in  the  shape  of  fees,  fiom  the 
expense  Hence  the  production  of  vexation, 
expense,  delay,  and  official  profit,  became  the 
real,  and  in  a  manner  the  sole,  ends  of  judi- 
cature, profit  the  ultimate  end,  expense  and 
delay,,  so  many  intermediate  ends,  the  pro- 
duction of^the  vexation,  not  au  end,  but  a 
collate* al  Jesuit 

Had  not  collateral  mischief  been  contribu- 
tory to  the  profit  (or,  what  came  to  the  same 
thing,  inseparably  attached  to  the  production 
of  it,)  it  might  not  have  been  any  man's  study 
to  produce  any  part  of  that  collateral  mis- 
chief but,  being  either  contributory  to  the 
profit,  or  inseparably  attached  to  the  produc- 
tion of  it,  it  became  eveiy  man's  interest,  and 
consequently  every  man's  study,  to  produce? 
them  to  the  greatest  amount  possible  f 


t  Like  causes  produce  everywhere  like  effects. 

Extract  from  tn«  speech  of  Lord  Henry  Petty 
m  the  House  of  Commons  t  Morning  Chronicle 
for22dMayl«06._) 

u  The  matter  was  so  contrived"  (viz.  under 
the  existing  establishments  for  the  auditing  of 
the  public  accounts,)  "  that  the  fees  ot  the  diffe- 
rent officers  depended  on  the  number  of  accounts 
which  they  passed,  so  that  he  who  was  determined 
to  do  his  duty  strictly,  and  to  examine  narrowly 
into  any  accounts  that  came  into  Ins  hands,  wa» 
leit  almost  without  any  business*  or  fees ;  while  he 
who  wa«  most  negligent  of  his  duty,  who  passed 
accounts  without  being  very  particular  as  to  the 
justness  or  amount  of  the  charges,  was  in  high 
employment,  and  had  his  office  crowded  with 
accountants  and  with  fees*  If  the  vouchers  were 
regularly  drawn  up,  this  was  all  that  was  here 
required.  No  particular  inquiry  was  made  as  to 
the  nature  of  the  vouchers,  and  the  manner  m 
which  they  had  been  procured.  The  consequence 
certainly  was,  as  may  be  presumed  without  fear 
of  being  in  error,  that  great  frauds  and  abuses 
were  committed.  Under  thesq  circumstances,  the 
right  honourable  gentleman  now  no  more,  to 
whom  I  before  adverted,  saw  that  some  change 
was  necessary  in  the  management  of  the  pubfic 
accounts,  ana,  accordingly,  m  the  year  1785,  a 
bill  was-brought  in,  appointing  five  comtms* 
sicfoers  for  the  administration  of  the  public  ac- 
counts.** 

Amongst  the  objects  of  the  inmiiry  instituted 
in  1792  by  a  committee  of  the  House  of  Conu 
mons  on  the  subject  ot  imprisonment  for  debt,, 
was  that  of  the  number  of  premature  deaths  pro*, 
duced  by  the  abuses  connected  with  that  practice. 
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So  far  as  these  ends  of  judicature  are  pur- 
med,  so  far  must  the  euds  of  justice  be 
sacrificed.  But  what  the  people  and  the  so- 
vereign expert  and  demand  is,  that  the  ends 
of  justice  be  pursued.  Here,  then,  it  becomes 
necessary  to  make  a  sort  ot  rompiomise,  and, 
to  preserve  appearances,  foi  the  purpose  ot 
Keeping  the  public  deceived  and  quiet,  to 
sacrifice,  to  a  certain  degree,  the  pursuit  ot 
the  ends  of  judicature  tor,  that  the  ends  ot 
justice  might  in  general  be  supposed  to  be 
pursued  bteadily  and  exclusive!),  it  was  ne- 
cessary that,  to  a  eeitain  c'jegree,  they  should 
be  actually  puisued  —  that  the\  should  be 
pursued  in  all  cases' in  \\hich  the  pursuit  of 
them  was  not  ad\er-e,  and  even  in  some 
cases  in  which  it  was  adveise,  to  the  pursuit 
of  the  ends  ot  judicature.  Thus,  when,  in 
other  stations,  public  functionaries  leceive 
public  money  with  a  view  of  extiactmg  what 
they  can  of  it  to  their  o\\n  use,  jn  the  wa\ 
of  embezzlement  or  peculation, —  it  becomes 
necessary  to  them  not  withstanding  (to  the 
prejudice,  and  pio  tanti*  to  the  Micniice,  of 
these  their  objects)  to  apply  a  pait  ot  such 
inonejs,  commonl)  bv  much  the  ui rater  part, 
to  the  semcc^  tor  which  it  \\as  designed 

Hut,  to  laise  the  nia*s  ot  official  piotit  in 
this  line  to  its  maximum,  it  \\as  not  sufficient 
to  laise  to  its  maximum  the  ijuantitv  ot  pio- 
fit  extracted  on  the  occasion  <>t  each  suit  — it 
became  also  necess,n\  to  i.n-e  to  its  inaxi- 
nuiin  the  number oi  suits  undci  stand,  ot  Mich 
suits,  and  such  suits  onlv,  as  would  vield 
a  mass  of  profit  woith  acceptance  on  such 
teiius. 

Whatever  suit  \\ould  either  vield  no  piotit 
at  all,  01  none  that  \\eie  \\oitli  accept  ami1  — 
none  that,  bv  tlie  mas*  ot  it>  piolijr,  would 
outweigh  in  tlie  mind  ot  the  judgi1  the  tiouhle 
ot  doing  the  business  ,  m  icijaid  to  cverv  Mich 
suit,  it  was  his  mttic-t  th.it  it  should  nevci 
be  begun,  01,  IM  inn  bcirun,  should  conic  to  an 
end  as  soon  as  possible  toi  the  tiou!)le,  the 
laboui  attached  to  the  doing  ot  the  bu-iness, 
is,  in  othei  woids,  so  much  \exation  to  the 
judge. 

Hence,  the  end  ot  actual  judicature  became 
distinguishable  into  two  pimcipal  branches  . 
positive  and  dnect,  tlie  augmentation  ot  pio- 
tit, negative  and  collateral,  the  diminution  ot 

No  proposition  in  history  is  more  completely  out 
of  doubt,  than  that  this  practice  uas  set  on  loot 
by  the  judges,  in  the  teeth  of  the  then  established 
law,  to  Mive  as  an  instrument  of  extortion  in 
their  hands. 

Were  it  possible  to  distinguish  trom  other 
deaths,  those  whuh  had  for  thtir  cause  the  rapa- 
city of  those  official  guardians  and  protectors  of 
life  and  liberty,  —  to  distribute  the  imputation 
of  the  misery  in  due  proportion  among  those  by 
whose  power  it  hab  been  produced,  and  by  whom 
the  profit  of  it  has  been  reaped, —how  innoxious 
would  the  murderer  appear,  in  comparison  with 
the  judge  from  whose  lips  he  receives  his  doom ! 


trouble.  By  the  augmentation  of  the  aggre- 
gate mass  of  fees  collected,  both  these  ends 
were  served  at  once:  by  the  money  paid  by 
such  of  the  suitors  as  could  and  did  pay,  pro- 
fit was  augmented  •  by  the  exclusion  of  such 
suitors  as  were  either  not  able  or  not  willing 
to  pay,  trouble  was  diminished.  In  the  first 
case,  the  imposition  operated  as  a  tax,  and 
vielded  revenue,  in  the  other  ease,  it  operated 
as  a  prohibition,  and  vielded  ease. 

So  Micces<-fullv  has  this  lee-fathering  sys- 
tem acted  in  the  production  of  one  of  those 
.results  which  it  has  converted  into  the  actual 
ends  of  judicature  (\\z  dilay,)  that  we  shall 
see  the  same  suit  which,  under  the  natural 
svbtem,  repularlv  occupies  on  an  aveiage  a 
space  ot  a  tew  minutes,  occupying  with  equal 
ictfulanty,  under  the  fee-collecting  sj  stem,  a 
space  of  some  hundieds,  not  to  say  thousands 
ot  times  that  magnitude  Sosuccessfullyagain 
has  it  acted  in  the  pioduction  of  another  of 
those  ends  of  ludicatm  e  —  denial  of  justice  — 
that  (as  to  all  lemedies  othei  than  such  as 
are  applied  bv  criminal  ^uitj  we  si. all  find 
iiom  MX  to  about  mne-t«  nth^  of  the  people 
in  Kngl.ind  lixid  bj  it  in  a  ^tate  of  perpetual 
outlaw  rv 

It,  bv  the  s\stem  of  which  this  delaj  and 
thisi  denial  of  ju-tire  weie  the  end*  and  are 
the  tiuit-s  a  iri eater  chance  ot  ni^ht  decision 
weie  alfoided,  than  by  the  natuial  system 
above  contia-.ted  with  it,  the  mischief*  of  the 
ti clinical  s\-U'in  imtrht  receive  *ome  set-off, 
some  compensation,  though  it  cuuld  scaicely 
be  jmv  tiling  neai  an  adequate  one  But,  in 
piopoition  as  both  sj^tems  are  seen  into  and 
undci«tood%  find  even  in  the  course  of  the 
veiv  small  pait  ot  the  examination  contained 
in  the  iMisimii:  pdircs,  it  wall  be  seen  that  the 
!  chance  ot  i  i^rht  decision  is,  b\  the  technical 
|  s\^tem,  deeiea-ed  in  a  \anet}  ot  wajs — in- 
ci  eased  in  none. 

§  *2    AUmncr  htttci.cn  the  M/it^tti  intciest  ttf 
jutl'jt1*  and  that  <»/ pmjLb^wnal  lawyer*. 

Fnder  eveiv  s\stcm  ot  pioceduie,  find  in 
thevuv  eailiest  and  indent  stages  of  society, 
MHiic  nidi  v  iduals  thei  e  must  al  wav  s  have  been, 
to  whom,  bv  infiimitv,  bodilv  or  intellectual 
( on  tins  a-*  on  othei  occasions, )  the  assistance 
of  others  inu-st  occasional!)  have  been  ren- 
dercd  nece^sarj  So  tai  as  persons  standing 
in  need  ot  this  assistance  could  find  friends 
that  weie  at  the  same  time  sufficiently  quali- 
fied to  a iloid  it,  and  able  to  atfoid  it  gratis, 
s?o  fai  societ}  could  exist,  and  did  exist,  with- 
out pi  ofessioiml  lawveis.  But,  so  soon  as  one 
instance  manifested  itself,  in  which  a  man, 
unable  on  other  terms  to  obtain  the  assistance 
he  looked  upon  as  necessaiy,  had  recourse  to 
pecuniary  retribution  tor  the  purchase  of  it, — 
that  instant  the  profession  of  a  lawyer  came 
into  existence. 

The  same  motives  by  which,  in  every  other 
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line  of  omsy-gettfog  business,  a  man  is  sti- 
mulated to  rake  to  its  maximum  the  quantity 
($  hw  Imames**  will  of  course  apply  them- 
selves  to  this,  and  with  equal  energy.  The 
interest  of  the  judge  was,  that  there  should 
be  W  many  suits  as  possible  the  interest  of 
tte  professional  lawyer  was  the  same  Here 
fJhenisa  community  of  mteiests,  between  the 
judge  on  the  one  pai  t,  and  the  professional 
lawyer  on  the  other  and  this  community  of 
interest  is,  upon  the  face  of  it,  perfect  and 
entire.  It  was  the  interest  of  each,  that  the 
fras*  of  business  (undei  stand  always  profiu 
yielding  business)  should  be  as  great  as  pos- 
siblet  it  was  the  interest  of  each,  that  any 
exertions  of  his  own,  by  which  any  addition 
Could  be  made  to  that  mass,  should  not  be 
ppared*  Fellow  labourers  towaids  one  com- 
mon end,  the  acquisition  of  pecuniary  profit 
—  co-operators  throughout  the  whole  of  the 
career,  yet  in  no  part  of  it  competitors,  — a 
Bort  of  virtual  partnership  was  thus  established 
between  these  two  species  of  lawyers  a  spe- 
cies of  connexion  (be  it  ever  remembeied) 
constituted  entirely  by  the  mode  of  payment 
established  in  the  case  of  the  judge,  a  con- 
nexion ever  existing  where  that  mode  of  pay- 
ment exists,  never  existing  eithei  where  the 
judge  teceives no  pecuniary  retribution  in  any 
ahape,  or  where,  leceiving  one,  he  receives  it 
in  the  shape  of  salary  only,  and  without  fees 

Under  the  fee-gathering  system  of  proce- 
dure,—  the  main  and  nevei-tailmg  bianch  of 
the  art  of  judicature,  a  bianrh  which  is  sure 
to  be  cultivated,  and  in  pei  fection,  whatso- 
ever comes  of  the  rest,  is  the  ait  of  making 
business.  In  the  exercise  of  this  art,  we  now 
see  one  sure  and  evei  icady  assistant  to  the 
judge;  the  professional  lawyei,  bis  paltrier, 
as  aforesaid 

Whenever  it  happened  that,  in  the  ti attrac- 
tion of  the  business,  the  pai  ty,  the  client,  was 
himself  present,  as  well  a*,  the  piofessional 
lawyer,  his  assistant,  —  the  pi  esenrc  of  a  ptM  - 
son  whose  interest  it  was,  that,  of  the  busi- 
ness for  which  he  was  to  pay,  not  moie  should 
be  done  than  was  necessary  to  his  purpose, 
operated  as  a  check  to  the  exertions  of  the 
partnership  in  that  part  of  then  industi  y  whu  h 
consisted  m  the  ait  of  making  business.  Both 
parties  felt  themselves  stimulated  by  the 
strongest  and  most  constantly  acting  interest, 
to  make  every  exeitiori  for  the  icinoval  of  so 
troublesome  an  obstacle  An  iniquity  so  gla- 
ring, so  repugnant  to  the  most  obvious  ends 
UIQ  perpetually  recuning  principles  of  justice, 
$0  opposite  to  the  pi  act  ice  of  every  man  that 
BWp  lived,  in  every  case  in  which  he  had  the 
i^oovery  of  truth  really  at  heart,  could  not 
n  any  country  be  the  work  of  a  moment.  In 
England  in  particular,  it  cost  seveial  cen- 
mr»e*^o  bring  this  part  ot  the  system  of 
exclusion  to  the  perfection  in  which  it  exists 
it  present. 


To  make  a  direct  rule  of  court,  saying,  in 
so  many  words,  No  suitor  shall  be  allowed  to 
transact,  or  join  in  the  transaction,  of  his  own 
business — no  suitor  shall  ever  be  admitted 
into  the  presence  of  the  judget  or  of  any 
of  the  officers  acting  under  the  direction  of 
the  judge, — would  have  been  too  monstrous. 
The  resource  was,  so  to  torment  and  vex  the 
suitor  by  delays  and  fruitless  attendances,  as 
to  make  him  regard  the  faculty  of  saving  him- 
self from  this  torment  as  a  special  grace  and 
favour. 

No  system  canrever  be  made  so  absurd  or 
atrocious,  as  to  appear  so  to  the  bulk  of  those 
who  are  born  under  it/  much  less  to  those 
who  are  paid  for  upholding  it  In  Mexico, 
human  victims  were  understood  to  be  an 
acceptable  fee,  Juiman  blood  a  bonne  bouche^ 
to  the  supernatural  and  immoital  judge-  In 
England,  so  late  as  the  seventeenth  century, 
duelling  w^s  regarded  as  the  surest  mode  of 
obtaining  his  judgment  *  and,  m  the  presence 
of  his  natural  and  mortal  deputies,  champions 
were,  as  attorneys  and  barristers  still  are* 
legarded  as  being,  on  many  occasions,  eligible 
substitutes  to  parties  and  witnesses 

A  capital  improvement  was  made  in  the 
art  of  making  business,  when  one  professional 
lawyer  had  contrived  to  make  pretences  for 
calling  in  the  assistance  of  another  Each 
made  business  of  his  own,  and  business  foi  the 
other  John  was  paid  for  attending  Thomas 
— Thomas  foi  being  attended  by  John  John 
was  puid  for  wilting  what  Thomas  was  to  read 
— Thomas  for  reading  what  John  had  written. 
In  opeiations  of  the  mechanical  kind,  by  the 
division  ot  labour,  the  sum  total  of  labour 
nero'-Sdiy  to  be  bestowed  is  lessened  In  the 
case  of  the  species  ot  intellectual  labour  here 
in  question  (at  any  rate  where  it  is  paid  for 
in  this  mode,)  the  result  is  reversed,  the  sum 
total  of  labour  bestowed,  or  (what  comes  to 
the  same  thing)  pretended  to  be  bestowed,  is 
uureascd  by  what  is  called  division  —  by  the 
allotting  of  different  poitions  of  labour,  01  pre- 
tended labour,  to  so  many  different  hands 

Of  a  cause  the  same  in  denomination,  how 
coiner  it  that,  in  the  two  cases,  the  effects  are 
so  opposite?  A  seeming  paradox:  but  the 
direction  in  which  interest  acts,  explains  it. 
In  the  physical  case,  the  piofit  of  the  direct- 
ing hand  augments,  as  the  quantity  of  labour 
employed  in  the  production  of  the  given  effect 
diminishes  In  the  psychological  case,  the 
profit  of  the  duectmg  hand  is  increased,  not 
by  the  diminution,  but  by  the  augmentation, 
of  the  quantity  of  labour  bestowed,  or  pre- 
tended to  be  bestowed* 

The  quantity  of  business  made  in  each 
given  cause  being  thus  made  to  increase,  by 
and  with  the  number  of  hands  employed  m 


*  This  was  put  an  end  to  in  1664.    ScobelL 
c.  36.— Ed. 
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it,  —  it  has  become  the  interest  of  all  hands, 
and  in  particular  of  the  superintending  hand, 
to  give  every  possible  increase  to  the  number 
of  such  hands  In  other  woids,  the  quantity 
of  profit  flowing  under  this  system  into  the 
coffers  of  the  judge  receive^  a  natuicil  inciease 
from  the  number  ot  the  channels  through 
which  it  flows. 

In  ordinary  partnerships,  an  incicn«e  in 
the  number  of  the  paitnors  H  lather  a  con- 
sequence  than  a  cause  ot  an  inciease  in  the 
quantity  of  protituble  business  vvheieit  be- 
comes a  cause,  it  is  ulxvay*  in  vntue  of,  and 
in  proportion  to,  the  aptitude  toi  the  huaines*, 
on  the  pait  ot  each  such  additional  partnei, 
whether  in  the  way  of  capital,  connexions, 
industry,  or  *kiij  But,  in  this  great  law 
paitnership,  an  increase  of  the  number  of  the 
partners  ha*  never  been  a  roiwtiunnt*  ot  the 
increase  of  biiMne^  —  has  e\er  been  a  iw/sr, 
and — as  to  skill  and  mdustiy  — V>  the  aug- 
mentation of  the  tactitious  pait  ot  tin-  busi- 
nes^,  the  absence  ot  tho*»e  qualities  ^  much 
more  fax  ouruble  than  then  presence  themoie 
neglects  and  the  mole  blunder,  the  moie 


To  the  irrand  object  of  raising  to  its  maxi- 
mum the  quantity  ot  business^  01  thcmanulac- 
tory  ot  made  business,  theiei^  no  one  aitide 
so  essentially  Useful,  as.  a,  Mmk  •  i*  copious 
as  possible  i  ot  In  -  I'ttcianci  ot  lie-  is  busi- 
ness refutation  ot  lit**  i**  bii-iiic-^  decision 
and  opci.itiou  in  ixeix  xxax  upon  the  mound 
ot  thosf  lies  H  busines*  icvi  is.il  oi  tlr.it  de- 
ci-ion,  undoing,  oi  up  mini:,  01  putindmir 
to  icpnn,  the  nn-diict  dmu1  by  tho-«*  opcia- 
tic>nsf  when  the  lic^  come  to  be  dt  tech  d,  i- 


I^ut  tin1  «rrtMd  i  the  nuinbei  of 
substituttjs  on  the  s.nnr  Mde,  the  iMcitci  and 
more  ellicient  the  ^tock  ot  he-  tin  mneia- 
tion  is  moie  easy,  tlu  i<  tut.ition  .md  d«  lec- 
tion incur  taidy  and  moie  diihcult,  the  d.uiL'ei 
ot  punishment  ia  <i.in>;<  i  \\hi<h,  it  it  x\(i<> 
rcali/ed,  rniurht  opci.iii-  in  the  \\,i\  <>i  pie- 
\entioiO  the  less  foinml.tblc  Mouovci,ih( 
preatei  the  nuinbei  ot  piok--ioiial  clianneN 
through  which  a  [Holitahle  lie  can  be  made 
to  tioxv,  the  more  ilicctuallv  is  detection  pie- 
vented,  01  at  lea-t  ictaidid,  .md,  bx  the  dc. 
sti  notion  of  .ill  indixidu.il  icspnn-ihility  ,  the 


*  M'hat  is  here  said  ot  the  U**L  of  lu  s  must  n  it 
be  iinderst<MMl  x\  ithout  distinction.  Thci e  are  lies 
which  the  interiM  of  tlit  jnd^r  has  called  nj>'»n 
him  to  punish;  there  are  lies  \\hu  h  his  interest 
ha^  called  upon  him  to  cherish.  \Vhere  the  line 
of  distinction  ou^lit  to  he,  and  accordingly  xvkere 
it  has  been,  draun,  xvill  soon  !>e  shovMi  in  us 
place.  But,  on  condition  of  observing  a  distinc- 
tion which  has  luvcr  jet  faikd  to  be  obserxui, 
the  encouragement  eixen  to  lus  is  oiieof  themost 
useful  of  those  mam  branches,  which  we  shall 
presently  have  occasion  to  display,  of  the  art  of 
making  business* 


more  effectually  is  all  danger  removed  of  pu- 
nishment or  shame. 

If  the  party  for  whose  benefit  (real  or  pre- 
tended) the  lie  is  uttered,  to  and  in  the  pre- 
sence of  the  judge,  is  present  at  the  uttering 
of  it  (whether  it  be  by  his  oxvn  lips  or  an- 
other's  that  it  is>  uttered,)  there  is  a  somebody 
who  is  responsible  for  it,  arid  that  somebody 
is  he.  What  you  ran  do,  if  there  be  any  u*e 
in  it,  is  to  exempt  him  from  all  factitioiis  pu- 
m^hment  what  xou  cannot  do,  is  to  exempt 
him  horn  the  natural  punishment  of  present 
flmme  On  tin*  other  hand,  keep  him  out  of 
the  xx ax,  providing  at  the  same  time  a  gang 
ot  piofessioiml  lawyers  of  different  rlaB*e«t 
through  \\hose  pens  and  lips  it  shall  have  to 
How  till  it  comes  to  the  ear  or  the  eye  of  the 
liulife,  the  moie  nuineiou*  the  band  (laxv- 
yeis  alone,  oi,  it  the  client  be  the  author, 
lawyers  and  client  together,)  the  more  se- 
cure they  me,  M  and  each  ot  them,  fiom 
evciy  the  ^hi:hte>t  flu^h  ot  shame.  The  law- 
xei*.  are  theie,  but  they  (such  is  their  uns- 
tortune)  uic  misiiMiucted  and  deceived,  the 
client,  it  he  xxeie  there,  xxould  be  exposed  to 
•»htune,  but  he  is  not  there  —  care  has  been 
taken  tli.it  he  shall  not  be. 

So  in  tinnthei  branch  <>t  trade — the  hustling 
tiade,  —  the  1:1  eater  the  number  of  the  part- 
nei'-s  the  moie  dillicult  it  is  to  ascertain,  at 

•  aeh  trixen  moment,  in  xvho^e  possession  the 
IHU-C  01  vx.iteh  i*  to  be  tound 

In  a  putnei-hip  i  it  max  be  said)  —  in  u 
p.iitneislnp  piopi  ily  *n  called, as  bet \\een  one 

•  ittuncx  an<l  cinotlu1!,   tht1  community  ot  in- 
teie-l-  H  constant  and  complete      Stiles  can- 
not pocKct  .1  si\m»rice,   but  Nokeu  comes  in 
ioi  an  equal,  oi,  .ncoidui^  to  the  terms  of 
the  p«mm'i-hi|)  (xxhich   (t>mes  to  the  same 
thuiL1,  i  .1  piopoitional  sh«ue.     But  many  and 
minx  .ne   the  opciation-*  on  the  occasion  of 
xxliich,  xxhilc  the  attoincy  leceives  ^o  much, 
the  hain-tei  p«t-  nothintr,  the  judjre  as  little  : 
minx,  air  nil,  aie  the  ocra^Mtns  on  which,  ttt- 
tiuiuy   and  rouiNcl  each   i>yttiii£  his  profit, 
the  iiulu'*1  still  receives  nothinir  as  l>efore. 

I>oiibtlcs^  but,  to  any  practical  purpose, 
\xh.it  clli-ct  results  tiom  these  exceptions? 
Not  absolutely  none,  but  next  to  nong.  To 
con^t it uti1  the  eiFective  paitneibhip,  to  render 
the  community  ot  mtciests  stiong  enough  for 
eveiy  pcimcious  pmpo^e,  it  is  not  necessary 
that  the  jud^rc  "should  come  in  for  his  share 
on  exeiy  ocdision  ,  it  is  suilicient  if  there  be 
any  occa-ion  on  which  he  comes  in  for  any 
^haie  suilicient  on  every  other  supposition 
than  this,  viz  that  the  aggregate  amount  of 
IIH  shaie  does  not,  communibu*  anms,  consti- 
tute a  sum  sufficient  in  hib  station  in  life  to 
exeicise  any  corruptive  influence. 

The  case  is,  that,  — although  upon  a  minute- 
search  and  analysis  made  with  this  special 
view,  a  separation  might  be  made  between 
the  two  classes  of  cases  —  viz,  those  in  which 
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the  judge  doe*  participate  in  the  profits  made 
by  lawyer*  of  the  other  classes,  and  those  in 
which  he  doea  not,  —  yet  so  thoroughly  inter- 
mingled  are  the  cases  that  belong  to  one  of 
the  two  classes  with  the  cases  that  belong 
$0  tha  other,  that,  without  such  express  re- 
fceateh  (a  sort  of  "research  winch  one  may 
Venture  to  say  no  roan  ever  made,)  it  is  not 
possible  for  any  man  in  the  station  of  a  judge 
$0  have  retained  m  his  mind  any  such  con- 
ception clear  enough  to  have  maintained  an 
Influence  on  his  conduct.  What  it  may  hap- 
pen to  him  to  say  to  himself,  is  —  By  this  or 
that  part  of  the  present  suit  I  shall  not  get 
anything :  what  it  never  can  happen  to  him 
to  say  to  himself,  is,  By  two  such  suits  I 
shall  get  no  more  than  I  shall  by  one. 

What,  then,  is  the  result?  That,  literally 
speaking,  there  is  no  partnership,  because 

there  are  no  articles but  that  in  effect,  at 

least  to  the  purpose  here  in  question,  and  on 
the  occasions  on  which  the  word  partnetship 
is  here  employed,  the  partnership  is  undeni- 
able. There  exists  that  sort  of  community 
of  interests  which  it  is  the  effect  and  the  ob- 
ject of  a  partnership  with  articles  to  create, 
and  for  the  expression  of  which  the  term  part- 
nership is  preferable,  as  being  so  much  shoi  ter 
than  any  phrase  by  which  the  equivalent  of 
it  could  be  expressed  in  other  words. 

Considered  m  one  point  of  view,  the  cor- 
ruptive  influence  may  in  its  effect  be  stronger 
than  if  there  were  an  actual  partnership,  de- 
clared and  confirmed  by  articles  In  the  case 
of  a  real  and  declared  partnership,  all  eyes 
would  be  open  to  the  existence  of  it  —  all 
hands  upon  their  guard  against  its  corruptive 
tendency.  Acting  under  this  check,  the  judges, 
the  ruling  member^,  would  be  more  cautious, 
and  abstain  from  serving  the  partnership  in- 
terest, and  (which  is  the  same  thing  in  othei 
words)  from  vexing  and  pillaging  the  people, 
in  many  instances  in  which,  foi  want  of  such 
a  check,  they  now  act  at  their  ease  Whereas, 
at  present,  the  thread  by  which  the  interests 
of  the  several  members  of  the  firm  are  bound 
together,  being  of  so  fine  a  text  me  as  to  be 
invisible  to  vulgar  and  incurious  eyes,  that 
check  .can  scarcely  be  said  to  have  existence 

That  the  existence  of  the  corruptive  con- 
nexion is  generally  unperceived,  seems  in- 
dubitable ;  else,  how  is  it  tfyat,  —  not  fiom 
lawyers  only,  but  from  non-lawyers  of  all 
classes,  the  boasts  should  be  so  incessant  of 
tfce  purity  of  English  judicature  ? 
'  That,  m  a  certain  sense,  the  purity  is  com- 
plete, seems  altogether  probable ,  viz  that, 
within  the  memory  of  any  man  living  (to  go 
/WO  higher,)  no  English  judge  of  the  superior 
class  ever  received  from  a  suitor  anything  that 
could  witSb  propriety  be  termed  a  bribe. 

What  U  more;  were  it  possible  to  know, 
I  should  not  be  surprised  to  leain,  that  no 
instance  had  ever  happened  in  which  any 


judge  now  living  was  instrumental,  know- 
ingly and  willingly,  in  the  establishment  of 
any  fresh  rule  or  practice,  the  effect  of  which 
was  to  make  any  addition  to  the  amount  of 
the  profit  of  the  firm- 
Were  I  to  hear  of  the  existence,  without 
being  apprized  of  the  purport,  of  a  new  re- 
gulation, emanating  from  any  of  the  courts  of 
Westminster  —  and  were  I  obliged,  as  suitors 
are  sometimes  in  those  courts,  to  make  a 
bet, — I  would  lay  the  odds  that  the  regulation 
had  both  for  its  object  and  its  effect  the  pro- 
moting the  mtereSt  of  the  people,  in  the  cha- 
racter of  suitors,  and  not  that  of  the  learned 
partnership  For  inasmuch  as,  every  day,  at 
however  slow  a  rate,  the  legislature  and  the 
people  come  to  see  further  and  further  into 
then  own  interest  in  lespect  of  matters  of  ju- 
dicature,— every  day,  in  point  of  obvious  pru- 
dence, it  becomes  more  and  more  necessary 
for  the  paitneiship  to  consult  that  interest 

But,  having  gone  thus  fai ,  here  I  must  stop. 
And,  admitting  on  the  part  of  the  existing 
generation  and  their  probable  successors  all 
this  piuity,  no  admission  ib  made  that  is  in 
any  degree  inconsistent  with  the  supposition 
of  a  system  rotten  to  the  very  core.  Nothing 
is  done  by  any  man  to  make  the  practice 
woi  se.  Some  things  are  done  now  and  then 
to  make  it  better.  But  so  thoroughly  bad  is 
it,  having  been  so  from  the  beginning  —  so 
thoioughly  adverse  to  the  people,  su  tho- 
roughly favourable  to  the  partnership^ — that 
to  attempt  in  any  wav  to  do  anything  to  make 
it  woise,  would  be  an  enterprise  as  unneces- 
bary  as  it  might  be  imprudent  and  unsafe.  At 
the  pace  here  supposed,  improvement  might 
go  on  century  after  century ,  and,  after  as 
many  cer tunes  as  have  elapsed  since  the  Ju- 
lian period,  the  system,  in  respect  of  its  essen- 
tial cliai  artcrs,  might  remain  still  the  same — 
still  subservient  to  the  ends  of  judicature  — 
still  repugnant  to  the  ends  of  jubtice.  What 
these  characteis  arc,  or  at  least  ^oine  of  them, 
will  be  endeavoured  to  be  shown  in  the  course 
ot  the  next  succeeding  chapters 

§  3.  Interest  of  the  partnership  in  depraving 
the  moral  and  intellectuals/acuities  of  the 
people, 

Whatever  mischief  is  done  from  the  seat 
of  judicature,  must  have  a  veil  to  cover  it. 
It  must  be  taken  for  justice,  or  it  would  not 
be  endured.  What  is  done  by  the  authority 
of  a  judge  acting  as  such,  — were  it  avowed^ 
or  even,  without  being  avowed,  cleat ly  un- 
derstood, that  it  was  contrary  to  justice,  and 
by  rtie  judge  himself  known  to  be  so, — in  the 
first  place,  the  sovereign,  whoever  he  were, 
would  not  endure  it ,  m  the  next  place,  if 
the  sovereign  would,  the  people  would  not : 
they  would  rise  upon  the  judge,  as  they  did 
upon  Jefferies,  and  tear  him  piecemeal. 

To  keep  the  moral  and  intellectual  facul- 
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ties  of  the  people  in  as  corrupt  and  depraved 
a  state  as  possible  (under  the  exceptions  dic- 
tated by  a  regard  to  personal  safety, )  may 
therefore  be  set  down  as  among  the  constant 
studies  of  the  man  of  law.  To  construct  and 
keep  at  work  s>uch  engines  as  should  he  best 
adapted  to  tlu»  purpose,  has  been  the  subject 
of  his  constant  labours 

Suppose  a  people  i  educed  to  Mich  a  pitch 
of  stupidity,  as-  to  be  peiMiaded  Unit  to  con- 
vert injustice  into  ju*ti<v  \\H*S  a  tian^toima- 
tion  in  the  powei  of  evciv  judjje,  and  that, 
to  effect  it,  nothing  more  was  in  anj  case 
necessarv,  than  to  pummincc  one  orothei  of 
three  or  four  words,  biich  a^  null,  i  md^  />«</, 
gw/s/j,  trnyulantt/.  What  is  ea*j  enough  to 
conceive  is,  that,  supposing  this  point  ac- 
complished, the  actual  ends  of  judicature  aie 
fulfilled  —  the  out1  ^rand  piobhm  solved. 

Suppose,  ai*ain,  a  people  brought  into  and 
kept  in  such  a  state  ot  stupidity,  as  to  be- 
lieve, upon  the  word  ot  ajiultre  01  anvbodv 
else,  that  \\iltul  fal«i-hood,  when  utteied  by 
or  by  order  of  a  judire  acting  a-*  surh,  be- 
comes not  onlv  an  innocent,  but  a  useful,  a 
meritorious,  and  even  a  noivssaiv,  pi  art  UN*, 
insomuch  that,  \\ithout  it,  jiMire  eithei  could 
not  be  administered  at  all,  01  .it  an\  late 
could  not  be  admim-teu'd  in  <mv  thinir  like 
the  same  piMtertion  as  with  it,  and  bv  the 
help  of  it.  Here  again  \  suppdMnur  this  done, ) 
what  ib  easil\  undci  stood  is,  that  in  such  a 
state  of  things  ajudire  need  ne\ei  be  at  a 
loss,  tor  that,  undei  tavom  of  it,  it  is  in  his 
power  at  anv  tune  to  commit,  with  impumtv 
and  satet),  \\hate\ei  wickedness  is  most  to 
his  taste 

All  this  is  plain  and  easy  But  the  diffi- 
cult}, 1  do  not  sav  i*  no\\,  but  on*  dav  u  til 
be  —  (pn-tenty  v\ill  feel  it  iu  all  its  finer) — 
the  difficult \  \\ill  be,  to  conceive  how  it 
should  be,  that,  in  a  state  of  sonet)  in  man) 
other  it'spec  ts  so  hurhh  enlightened,  a  \\hole 
people,  including  the  members  ot  the  M>\e- 
reiuntv,  ^hould  have  hi  t  n  in  surh  a  state  of 
infatuation  as  to  true,  in  lani;iicU,rc  01  in  prac- 
tice, assent  to  t\\o  piopo^itions,  in  \\hirh  so 
much  absuidity  is  Combined  \\ith  so  much 
wickedness  propositions,  the  pei-uasi\  efoice 
oi  which  depends  upon  a  constant  and  uni- 
versal habit  of  blind  assumption  proposi- 
tions in  defence  of  which,  \\hen  once  put 
into  question,  not  all  the  \\it  of  mankind 
could  iurm>h,  in  the  wa)  of  argument,  the 
value  of  a  single  sellable. 

For  reconciling  the  understandings  of  the 
people  b)  aigument  and  reason  to  the  practice 
of  these  enoi  unties  it  is  needless  to  sayliow 
vain  the  attempt  would  have  been,  how  hope- 
less the  task  could  not  but  have  appeared  to 
be.  For  reconciling  their  affections,  and  at- 
taching them  to  the  practice  of  these  enor- 
mities, the  course  taken  was,  to  give  it  a 
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connexion  as  close  and  extensive  as  possible 
with  such  results  as  in  themselves  were  most 
agreeable  to  those  affections. 

To  do  away  the  antipathy  naturally  ex- 
cited in  this  or  that  man' s  mind  by  the  view 
ot  an  unmoral  act  habitually  practised  by 
another,  no  couise  can  be  so  effectual  (where 
it  is  a  possible  one,)  as  to  engage  him  in  the 
practice  of  it  himself.  This  done,  it  is  no 
longer  in  his  po\\er  to  accuse  the  other  man, 
without  accusing  himself.  His  mouth  is 
stopped*  tor  evei  ,  and,  to  keep  at  peace  with 
•himself,  an  indispensable  task  is  to  reconcile 
himself  in  opinion,  as  well  as  he  can,  to  that 
soit  of  conduct  to  \\hich  he  has  already  re- 
conciled himself  in  practice.  From  thence- 
foi  \\aid,  his  thoughts  on  the  subject  will  be 
u*  tew  as  he  can  make  them,  and  those  all  of 
them  on  one  side  Whatever  idea  tends  in 
his  vie\\  of  the  matter,  to  present  the  practice 
in  4iii  aufieeable  light,  \%ill  be  embraced  with 
avidity  whatsoever  tends  to  place  it  in  an 
untav  ourable  point  of  vie\\ ,  \\  ill  be  studiously 
icprlled  with  a\eisioii  and  disgust. 

Hence  it  is  that,  under  the  fee-gathering 
s\stem,  it  hns  been  to  the  paitner^hip  so  de- 
sirnbl*  \i\  object,  and  (with  thi?  help  of  the 
p<7,icis  iiibrpaiable  fiom  theollici^)  unhappily 
j  so  e.is»\  a  one,  to  convert  the  \\holo  body  of 
suitors,  little  lc-s  than  the  whole  body  of  the 
people,  into  a  company  of  liars  ,  to  make  the 
piartirv  ot  that  vice  a  condition  sine  qud  non 
to  tlu1  rervipt  —  1*  t  us  not  say  of  justice  — 
but  ot  all  those  nereasaiy  benefits  which  aie 
eviV  pi, iv ed  foi  01  gi anted  under  the  name 
ot  justice 

A<  <  oidnikrU,  in  the  road  of  moral  filth  and 
coiruption  thus  elaborate!)  made,  not  a  step 
can  a  igan  stn  without  Ather  uttering  some 
lie,  oi  acquiescing  in  tin*  utteiance  of  it  by 
bonie  one  eKe  A^  nonsense  succeeds  to  non- 
sense, ab^urditv  to  absuidity,  wi  does  lie  to 
lie,  tiom  the  beuinnintc  ot  the  caieer  to  the 
end  ot  it  all  torred  into  men's  mouths  by 
tlu-M'  pictendrd  guaidians  of  the  public  mo- 
ials 

To  the  joulh  of  both  sexes,  when  flock- 
ing  to  a  kill-room  oi  a  theatre,  it  has  never 
vit  been  piopo-a'd,  as  a  condition  piecedentto 
then  adini>sion  into  those  seats  of  social  plea- 
sure and  innocent  delight,  that  they  bhould, 
e«u  h  ot  them,  before  the  delivery  of  the 
ticket,  take  a  loll  in  the  contents  of  a  night- 
cait,  kept  in  waiting  tor  that  purpose.  But 
an  initiation  of  that  sort  cannot  be  more  re- 
pugnant to  the  ends  that  attract  the  children 
of  gaiety  to  a  theatre  or  a  ball  room,  than 
the  being  rolled,  as  buitois  aie,  through  the 
mire  of  mendacity,  is  repugnant  to  the  ends 
in  pursuit  of  which  they  find  themselves  un- 
der so  unhappy  a  necessity  as  that  of  betaking 
themselves  to"  that  seat  of  affliction  called  a 
court  of  judicature. 
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§  4*  Interest  of  the  partnership  in  the  irra- 
tionality of  the  law. 

*  It  Wail  audit  the  interest  of  the  partnership 
tlmt  the,  law  be  throughout  as  irrational  as 
possible.  Why  ?  That  tt  may  be  as  uriconjec- 
turable  as  possible.  The  more  rational,  the 
MOreeaav  to  discover  by  conjecture ,  the  mote 
irrational,  the  more  difficult  —  no,  for  that 
implies  proportion ;  whereas  nothing  was  more 
ewy  than  to  give  it  that  degree  ot  irration- 
ality that  should  set  conjectuie  at  defiance. 

In  every  country  that  is  not  plunged  in* 
barbarism,  —  the  inhabitants  of  it  subject  to 
the  yoke  of  corruption  or  caprice  under  the 
mask  of  justice  (but  where  is  the  country 
that  in  this  respect  has  completely  emetged 
out  of  the  sink  of  barbarism  ?)  —  the  will  of 
the  sovereign  has,  throughout  every  part  of 
the  field  of  justice  subject  to  it,  clothed  itself 
in  a  determinate  assemblage  of  words  and 
those  words  it  has  adequately  convened  to  the 
notice  of  each  individual  whose  conduct  is 
respectively  required  to  conform  itself  to  the 
respective  portions  of  it.  So  far  as  this  funda- 
mental duty  of  the  sovereign  has  been  fulfilled, 
the  office  of  conjecture  is  a  sinecure  When 
and  so  far  as  this  duty  has  been  left  unpei- 
formed,  there  extends  the  province  of  conjec- 
ture. The  materials  which  conjecture  has  to 
work  upon,  have  by  some  means  or  other  been 
locked  up,  and  rendered  inaccessible  to  the 
great  mass  of  those  whose  conduct  is  to  be 
regulated,  or  rather  whose  condition  is  to  be 
disposed  of,  by  a  decision  impossible  to*be 
foreknown,  because  riot  previously  in  exist- 
ence. Here  then  it  is  that  the  demand  foi 
conjecture  comes  in,  and  the  use  of  rationality, 
for  the  assistance  orthe  individual  in  the  per- 
formance of  a  task  at  once  so  important  and 
so  difficult. 

Applied  to  law,  national  is  as  much  as  to 
Bay  subservient  to  utility  Seeing  that  gene- 
ral utility  is  for  the  most  part  the  object  ac- 
tually aimed  at — always  the  object  professed 
to  be  aimed  at,  by  the  authors  of  statute  law, 
—men  take  for  granted  that  the  same  has  been 
the  object  aimed  at  by  junsprudential  law. 
This  being  taken  for  granJted, — each  man  — 
when,  for  the  purpose  of  determining  at  the 
moment  how  to  conduct  himself,  it  becomes 
necessary  to  him  to  form  a  conjecture  relative 
to  the  state  of  the  law,  actual  or  future,  in 
that  behalf — thinks  with  himself  what  sort 
of  decision  is  most  conformable  to  the  con- 
ceptions he  has  been  led  to  entertain  concein- 
ittg  the  dictates  of  general  utility,  viewed 
either  immediately  in  themselves,  or  through 
the  medium  of  the  dictates  of  justice. 

Utility  being  the  object  towards  which, 
with  more  or  less  skill  and  felicity;  all  eyes 
are  directed,— wh$t  appears  to  each  man  the 
track  of  utility,  is  the  track  in  which  he  ex- 
pects to  find,  on  each  occasion,  the  footsteps 


of  the  judge.  Positive  law,  actually  created 
statute  law,  or  known  decisions  of  jurispru* 
dential  law,  excepted, — this  is  the  only  chance 
\vhich  the  ideas  of  any  one  individual  h$ve  of 
meeting  with  the  ideas  of  any  other,  the  judge 
himself  included  The  track  of  utility  is  the 
common  place  of  rendezvous  for  all  minds: 
meeting  in  it  is  the  only  chance  which  any 
one  mvnd  has  of  finding  out  any  other  The 
road  being  one  which  they  are  all  but  too  apt 
to  miss,  hence  the  expectations  o£  each  con- 
cerning what  will  be  the  opinions  of  this  or 
that  other  me  propoitionably  apt  to  be  disap~ 
pointed  but,  be  the  disappointment  ever  so 
fi  equent,  this  is  the  only  chance  they  have 
for  escaping  from  it 

But,  as  it  is  the  interest  of  every  individual, 
in  the  chaiacter  of  subject  (viz  to  the  law) 
and  everitu.il  suitor  to  the  judge,  to  possess 
the  greatest  possible  chance  of  finding  out  by 
conjecture  What  will  be  the  eventual  decision 
of  the  judge,  so,  on  the  other  hand,  under 
the  fee-gathering  Astern,  it  is  the  interest  of 
the  judge  that,  in  the  endeavours  thus  em- 
ployed to  find  out  what  will  be  the  decision, 
the  suitor  shall  be  as  seldom  right  as  possible-* 
in  other  woids,  that,  with  reference  to  the 
suitor,  the  state  of  the  law  should  be  through- 
out not  simply  imeogmzable,  but  as  unconjec- 
turable,  as  far  out  of  the  reach  of  conjecture, 
as  possible. 

Fiom  this  unconjecturabihty,  two  inti- 
mately connected  but  perfectly  distinct  ad- 
vantages accrue  to  the  paitueiship,  arid,  pto 
intercw  buo,  to  the  judge  — 1  In  propoition 
as  the  law  really  is  uncon]ecturable,  the  fail- 
uies  made  by  the  suitoi  in  his  attempts  to 
find  it  out  are  frequent  arid,  as  often  as  the 
conjecture,  ot  one  paity  points  one  way,  while 
the  conjectuie  of  the  adveise  paity  (both 
being  in  a  state  of  affluence  adequate  to  the 
maintenance  of  a  suit)  points  the  opposite 
way,  a  suit  takes  place,  and  the  partnei  ship 
have  the  benefit  of  it.  2  In  proportion  as, 
to  him  who,  in  the  quality  of  eventual  suitor, 
thinks  of  it,  it  appears  to  be,  with  leference 
to  himself,  unconjecturable,  m  that  same  pro- 
portion rises  the  obligation  he  feels  himself 
under  of  having  recourse  to  the  professional 
lawyer,  by  whom  that  faculty  of  conjecturing, 
of  which  he  feels  himself  destitute,  is  sup- 
posed to  be  possessed :  here  then,  suit  or  no 
suit,  so  much  business  is  made  for  the  profes- 
sional lawyer  in  that  shape,  in  the  character 
of  law-adviser  or  opimomst,  whose  business 
it  is  in  each  case  to  form  conjectures  con- 
cerning what  in  that  case  will  be  the  even- 
tual  flecision  of  the  judge  The  judge's  mind 
the  firmament ,  the  opimomst  the  astrologer, 
whose  horoscope  points  itself  to  that  seat  of 
super  celestial  influence* 

To  accomplish  the  object  of  the  partner* 
ship  (his  own  of  course  included  in  it,)  it  is' 
evident  enough  how  easy,  on  this  occasion^ 
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is  the  task  of  the  judge.  Appoint  a  place  of 
meeting  with  a  man,  if  in  fact  it  be  your  wish 
not  to  meet  with  him,  nothing  can  be  more 
easy:  a  very  slight  deviation  from  the  spot  is 
sufficient  to  secure  you  against  the  misfor- 
tune it  is  your  wish  to  avoid.  13y  stepping 
aside  but  a  little  way  out  of  the  track  of  rea- 
son, a  judge  may  thus  be  sufficiently  assured 
of  having  placed  his  decision,  and  all  future 
decisions  capable  of  being  built  on  the  same 
ground,  out  of  the  reach  of  conjecture. 

On  this  occasion  he  has  but  two  purposes 
to  accomplish  ;  and  neitherW  them  very  diffi- 
cult to  accomplish:  —  1.  That  the  decision, 
with  the  ground  he  places  it  on,  shall  be  ii  ra- 
tional; and,  2.  That,  howsoever  irrational, 
they  shall  not  be  in  such  sort  and  degree  ir- 
rational, as  that  it  shall  be  impossible  to  land 
for  them  any  pretence  which  may  serve  to 
pr'event  their  irrationality  fiom  presenting  it- 
self in  its  genuine  colours  to  the  uyes  of  the 
non- lawyers,  whose  interests  are  sacrificed 
by  it. 

The  more  unconjecturable,  the  more  ab- 
struse :  the  more  abstruse,  the  greater  the  de- 
gree of  sagacity  and  appropriate  information 
(the  <*ort  of  information  called  learning)  which 
becomes  requisite  to  the  possession  of  any  to- 
lerable chance  of  pitching  upon  the  eventual 
decision  by  a  fortunate  conjecture. 

The  more  irrational,  the  more  unconjectu- 
rable :  the  more  unconjecturable,  the  greater 
demand  for  learning. 

But,  with  respect  to  learning  (whatsoever 
be  the  subject ;)  the  more  abstruse  it  i>,  that 
is,  the  greater  the  force  of  mind  it  is  supposed 
to  require,  and  to  attest  the  possession  of,  the 
greater  the  admiration  it  is  wont  to  excite. 

Thus  it  is,  that  out  of  the  sink  af  tho^e 
iniquities,  in  which,  if  seen  in  their  true  liv»ht, 
they  would  have  found  a  source  of  shame — 
of  well-merited  odium  and  contempt,  —  out  of 
that  same  sink,  they  have  contrived  to  draw 
a  fund  of  glory.  Out  of  the  den  of  iniquity 
and  nonsense  dealt  out  blindfold,  and  in  re- 
turn for  such  dispensations,  not  wealth  alone, 
but  honour,  wealth,  and  reverence,  are  poured 
into  their  laps  by  the  deluded  multitude. 

The  excrements  of  his  body  are  the  pre- 
sents distributed  by  the  Grand  Larna  to  such 
of  his  votaries  as  he  expects  to  find  his  ac- 
count in  honouring :  jewels,  gold,  and  silver, 
are  the  presents  sent  to  him  in  return.  The 
excrements  of  his  brain  are  the  dole  distri- 
buted to  the  non-lawyer  by  the  man  of  law ; 
and  the  expected  return  comes  to  both  im- 
postors in  the  same  valuable  shapes. 

§  5.  Limits  to  the  operation  of  the  sinister 
interest. 

The  mass  of  mischiefs  to  which  the  authors 
of  the  technical  system  were  led  by  the  in- 
fluence of  this  sinister  interest  to  give  birth, 
was  not  mischief  in  all  shapes  without  dis- 


tinction ;  the  extent  of  it  was  bounded  by 
certain  exceptions,  conditions,  limitations. 

1.  The  subject  of  depredation  is  the  mat- 
ter of  property  or  wealth,  considered  as  liable 
to  be  transferred  from  hand  to  hand  by  such 
means.     If  wealth  in  every  shape  had  been 
destroyed,  profit,  judicial  profit,  would  thus 
have  been  dried  up  in  its  source.     Fees  are 
the  golden  eggs :  national  wealth,  the  hen  that 
la\s  them. 

2.  A  lawyer,  besides  being  a  lawyer,  is  a 
man.     Ho  Bleeps  commonly  in  a  house — he 
travels  frequently  on  a  road.    Were  any  such 
misfortune  to  happen  to  the  man,  as  that  of 
seeing  his  house  burnt,  or  feeling  his  throat 
cut,  the  sympathy  of  the  lawyer  would  hardly 
be  altogether  idle.    This  is  another  motive  for 
proscribing  some  sort  of  limitation  to  crimes 
in  general,  and  more   particularly  to  those 
more  violent  ones,  of  which,  if  too  liberal  an 
encouragement  and  indulgence  were   to  be 
extended  to  them,  the  destruction  of  society 
would  be  a  speedy  consequence. 

By  the  same  principle  l>v  the  action  of 
which  ho  is  induced  to  nur*e  and  encourage 
some  sorts  of  misdeeds,  he  will  be  induced 
to  aim  with  more  or  less  energy  ami  felicity 
at  the  prevention  of  others.  The  misdeeds 
he  nurses,  will  be  tho*-e  from  which  he  has 
most  to  gain  and  least  to  fear ;  the  misdeeds 
he  combats,  \\ill  be  those  from  which  he  has 
most  to  tear,  and  least  to  gain. 

A  great  majority  of  the  whole  number  ot 
misdeeds  have  ever  been,  and  will  ever  be, 
ofiefi cc*  of  the  predatory  class ;  and  of  these, 
again,  a  great  majority  will  have  for  their 
authors  a  set  of  miserable  wretches  from 
whom  little  or  nothing  is  to  be  extracted  in 
the  shape  of  foes.  They  \?ill  be,  in  a  word, 
crimes  ot  indigence  —  theft,  highway-robbery, 
hoiHcbrestking,  and  so  forth.  Thus  %,  then, 
clients  and  suitors  are  hardly  worth  multi- 
plying in  the  character  of  defendants.  More- 
over, the  persons  exposed  to  suffer  by  these 
offences  are  persons  of  all  classes,  poor  as 
well  as  rich ;  and,  taking  persons  of  all  classes 
in  the  aggregate,  a  great  majority  will  be  too 
poor  to  yield  a  mass  of  fees  worth  stooping 
for.  Thus  far,  then,  they  are  but  little  worth 
nursing  and  multiplying  in  the  character  ot 
prosecutors.* 

When  a  mass  of  property  constitutes  a 
stake  contended  for  by  two  parties,  or  sets 
of  parties,  and  that  capable  of  being  at  an 
early  stage  impounded,  or  at  any  rate  sure  to 
be  forthcoming ;  when  an  estate  in  any  shape 
is  at  stake,  and  it  can  be  so  ordered  that 
costs  shall  come  out  of  the  estate ;  this  is 
the  sort  of  cause  worth  nursing  above  all 

others,  f 

_  — - 

«  See  farther  on  this  subject,  *«  Justice  and 
Codification  Petition,"  (Vol.  V.  p.  407.)      . 
t  At  the  Old  Bailey,  in  a  case,  of  theft,  th*  • 
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TaKeu  together,  the  aggregate  of  criminnl 

iU  compose  an  object  very  little  worth 
tiursing,  in  comparison  with  the  aggregate  of 
non^cnminal  suits.  Accordingly,  it  is  in  the 
former  class  of  causes  that  the  greatest  regard 
Will  foe  manifested  for  the  ends  of  justice  — 
that  most  care  will  be  taken  for  securing  the 
conviction  of  the  wrong-doer,  the  acquittal 
bf  the  guiltless  —  and  that  the  quantity  of 
fectitious  expense,  vexation,  and  delay,  will 
T?e  least  considerable. 

8,  To  the  absolute  and  exclusive  pursuit  of 
the  ends  of  judicature,  the  power  of  the  legis- 
lature would  always  be  an  obstacle,  resisting 
with  a  greater  or  less  degree  of  force 

Of  the  abuses  of  which  the  technical  sys- 
tem  was  naturally  composed,  some  of  the 
grossest  and  most  intolerable  would  now  and 
then  be  removed ,  and  the  idea  of  censure, 

same  day  has  seen  the  offence  committed,  and 
the  malefactor  apprehended  and  definitively  con. 
victed:  while  in  the  Court  of  Chancery,  it  so  it 
happened  that  a  man  who  by  a  fraud  had  got  pos- 
session of  an  estate,  was  disinclined  to  part  with 
it,— a  decree  being,  after  a  certain  or  rather  un- 
certain number  of  years,  obtained,  another  year 
was  employed  in  "  spending  the  process  of  the 
court"  before  the  effect  of  the  decree  could  be 
obtained — before  u  the  plaintiff  could  have  any 
effect  from  the  suit;"*  the  defendant  hatrmg  that 
time  given  him  to  spend  the  plaintiff's  money, 
while  the  partnership  were  feeding  upon  both 

The  court  had  a  certain  quantity  of  process, 
which  WdS  to  be  expended^  and  till  the  expen- 
diture was  consummated,  neither  justice,  nor  so 
much  as  a  semblance  of  justice,  was  to  be  had: 
«— a  certain  quantity  of  u  process  to  be  spent;" 
that  is,  among  a  certain  set  of  officers,  a  certain 
mass  of  money  to  be  distributed  in  the  shape  of 
fees.  Could  the  harpies  but  have  been  let  in  upon 
the  carcase  all  at  once! — but  decency -forbade: 
appearances  were  to  be  kept  up 

^In  French  judicature,  in  the  case  of  those 
crimes  which  are  most  frequent  and  most  formi- 
dable (such  as  thett,  house-breaking,  highway 
robbery,  murder  on  the  occasion  of  robbery,)  if 
the  defendant  were  insolvent,  the  costs  were  borne 
by  the  king,  or  the  grantees  by  whom  the  burthen 
and  benefitsof  judicature  were  shared.  In  France, 
accordingly,  criminal  suits  were  frequently  no 
less  dilatory,  no  less  expensive,  no  less  profit- 
able, than  civil  ones.  In  England,  individuals, 
in  the  character  of  prosecutors,  bearing  their  own 
costs,b  and  little  being  to  be  got  from  the  vulgar 
herd  of  malefactors,  the  general  interest  prevailed 
over  the  particular  official  and  professional  inte- 
rest; and.  in  comparison  with  criminal  causes  un- 
der the  French  system,  and  non-criminal  under 
the  English,  criminal  causes,  such  as  the  vulgar 
herd  of  malefactors  are  most  apt  to  be  concerned 
jtaf  are  undilatory  and  unexpensive.  In  compa- 
,  won,— viz,  with  what  \s  the  practice  in  those  other 
Instances —for  as  to  what  it  rmqht  bem  the  same 
tostahces*  the  case  is  widely  different, —factitious 
delay  and  experise  are  sufficiently  copious. 

*  Gflbert>  Forum  Romanum,  ch.  v.  pp.  84, 85. 

*  Prosecutors  and  their  witnesses  are  hot  al- 
lowed more  than  8s*  6d.  a-day  for  their  attendance, 
«cept  in  particular  ca$eft»-~JE& 


and  even  punishment,  how  little  soeve*  to 
be  apprehended  by  such  hands  and  from  such 
hands,  could  never  in  this  tine  be  altogether 
without  influence. 

But  though,  in  the  character  of  a  check,  aft 
well  as  a  remedy,  this  superintending  power 
would  never  be  altogether  without  its  influ- 
ence ,  yet.^n  the  character  of  a  bar,  as  well 
as  a  remedy,  it  could  never  be  other  than  a 
very  unsteady  and  inadequate  one. 

It  was  only  because  the  hands  in  which  the 
power  of  supreme  legislation  lesided,  weret 
in  some  way  or  other,  in  respect  of  some  other 
necessaiy  endowment  more  or  less  deficient, 
—  that  the  task  of  laying  down  the  rule  of 
action  could  evei  have  been  intrusted  (or 
rather  left  and  abandoned)  to  hands  so  essen- 
tially and  incurably  incompetent. 

In  this  or  that  place  he  would  be  for  a  length 
of  time  (like  John  Doe)  riot  to  be  found  any- 
wheie  *  in  one  place  he  would  be  for  a  score 
of  yeais  together  >f  in  another  for  a  century 
or  two,J  in  the  state  of  a  dormouse,  —  the 
day  of  his  resurrection  uncertain,  or  destined 
never  to  arrive 

When  he  exists,  if  he  be  a  corporation  sole, 
this  corporation  will  be  a  puppet  in  the  hands 
of  ^ome  member  of  the  fee-gathering  parW 
nership  no  one  else  uniting  the  experience, 
industry,  and  reputation,  necessary  to  the 
faculty  of  coping  with  a  mass  of  accounts 
screwed  up  by  ages  of  exeition  to  the  maxi- 
mum of  intricacy. 

If  h<3  be  a  corporation  aggregate,  the  same 
causes  will  still  opeiate  to  make  him  yield  to 
the  current  against  which  his  power  should 
be  as  a  dike  to  laj  him,  more  or  less,  at  the 
mercy  of  those  to  whose  enormities  he  should 
operate  a^  a  check. 

Even  though  adequate  knowledge  and  skill, 
as  well  as  power,  should  not  be  wanting,—. 
still  the  public  affection  by  which  he  is  urged 
to  oppose  the  torrent,  will  be  apt  to  prove 
but  a  feeble  counterpoise  to  the  strong  and 
concentrated  interest  which  gives  motion  to 
it. 

4.  To  the  sort  of  check  last  mentioned,  the 
appiehension  of  popular  discontent  would  al- 
ways add  another,  though  always  one  still 
more  feeble.  It  is  only  through  the  medium 
of  the  legislature,  that  the  people  at  large  can 
act  in  this  direction  with  any  cpnsiderable 
effect  ,  unless  it  be  with  such  violence  and 
irregularity,  as  to  render  the  remedy  worse 
than  the  worst  paioxysm  of  the  disease* 

Even  at  the  height  of  absolute  or  ill-checked 
power,  reputation,  it  is  tiue,  can  never  be  al- 
togfcther  without  its  value.  But  the  opinion 
of  the  public  at  large  can  never  opeiate  as  a 
check  upon  the  enormities  of  lawyers,  any 


*  England  before  Henry 
f  England  at  various  tunes  during  the  cessa- 
tion of  Parliaments. 
+  France  and  Spain. 
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farther  tfcan  as  the  people  are  in  &  condition 
to  see  through  the  artifices  of  lawyers  :  and 
so  completely  has  the  iield  been  everywhere 
rendered  impenetrable  and  repulsive  to  un- 
learned eyes,  that  the  people,  be  their  suffer- 
ings ever  so  acute,  know  not  so  much  as  to 
point  to  the  seat  of  the  disease,  much  less  to 
choose  and  call  for  an  appropriate  remedy. 

Success  has  long  ago  crowned  the  machi- 
nations of  the  man  of  law.  The  ends  of  jus- 
tice have  been  thrust  by  him  out  of  bight. 
Spurious  ends,  adherence  to  this  or  that  per- 
nicious prejudice,  have  been  set  up  in  their 
stead.  These  spurious  ends  have  been  habit  u- 
ally  passed  upon  the  people  for  the  legitimate 
ends.  The  Baal  to  whom  his  piiesthood  bow 
the  knee,  the  people  have  been  taught  and 
have  learnt  to  worship  as  the  true  God. 

What  the  effect  of  the  law  ma\  be  upon  the 
fate  of  some  individual,  who  at  the  moment 
happens  to  be  an  object  of  populftr  favour  or 
disfavour,  is  the  only  sort  of  law  question  in 
which  the  great  body  of  the  people  are  apt 
to  take  any  very  stiong  or  steady  interest. 
So  the  point  of  the  day  be  gained,  —  at  what 
expense  it  is  gained  (I  mean  at  the  expense 
of  what  mischief  done  to  the  \\holo  body  of 
the  laws,)  is  no  concern  of  theirs.* 

5.  To  the  above  checks,  which,  with  more 
or  less  efficacy,  operate  all  over  the  civilized 
world  (for  thioughout  the  whole  of  that  ex- 
tent spreads  the  plague  of  technical  judica- 
ture,) English  jurisprudence  add«  one  peculiar 
to  itself.  As,  in  another  line  ot  pi  acticc,  thief 
is  sometimes  caught  by  thief,  —  so  in  this  one 
it  has  Jjiappenul,  in  moic  instances  than  one, 
that  one  abuse  has  received  a  sort  of  conec- 
tion  from  another. 

Subordinate  judicatures  of  narrcfvv  extent 
excepted,  oiiginally  theie  was  but  one  couit 
for  everything.  Uusmess  evci  flowing,  a  di- 
vision was  made  (such  as  it  WHS^  oi  the  field 
of  judicature.  The  line  drawn,  or  attempt- 
ed to  be  drawn,  being  not  geogiaphical,  but 
metaphysical,  the  limits  were  of  course,  in  a 
multitude  of  points,  obscure  and  ill-deimed. 
Four  great  shops,  with  a  quantity  of  custom 
allotted  out  for  each,  were  opened  at  once 
for  the  sale  of  that  commodity  which  \\ent  by 
the  name  of  justice:  four  great  shops;  the 
original  univeisal  shop,  with  the  king  at  the 
head  of  it,  being  parted  off  into  four  quarters 
for  that  purpose.  Honest  men  might  have 
found  difficulty  enough  in  settling  which  be- 
longed to  each  :  these  men  strove  might  and 
main,  each  of  them  to  steal  what,  to  the 
knowledge  of  every  man,  and  of  himself  more 
particularly,  was  the  indisputable  property  of 
his  next  neighbour.  No  contrivance,  no  wic- 
kedness,  was  spared.  Mendacity,  being  the 
weapon  everybody  was  most  expert  in  the 


•  See  Wilkes's  case,  infra,  Chap.  XIV. 
lification.  » 
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use  of,  was  employed  by  everybody.  The 
natural  arbiter,  the  king,  looked  on  nnd  stared. 
Parliament,  sometimes  in  existence,  some- 
times in  abeyance,  never  acting  but  upon  the 
spur  of  some  pressing  or  rather  excruciuting 
exigence,  eitherthought  nothing  of  the  affray, 
or  knew  not  \\hat  to  think  of  it.  Universal 
lasstitude  put  at  length  a  period  to  the  war, 
by  a  sort  of  ufi  jwsstdctis.  The  brethren  part- 
ed like  two  fish  wives,  each  with  a  handful 
of  the  spoils  of  her  antagonist  in  her  hand. 

Be  the  cause  ot*  this  chance-medley  what  it 
'may;  the  result  has  been,  that,  for  a  consi- 
derable part  of  the  aggregate  stock  of  com- 
modities taken  together,  the  suitor  has  two, 
or  even  (for  some  articles  ot  it)  three,  shops, 
among  which  to  hike  his  choice.  From  the 
competition,  it  has  been  supposed^  that,  in  the 
case  of  this  as  of  other  branches  of  trade,  the 
customer  derives  a  considerable  advantage. 
Each  shop  Clauds  engaged  by  interest  to  vie 
with  its  rivals,  either  in  respect  of  the  cheap- 
ness, or  in  respect  of  the  goodness,  of  the 
articles  in  which  the}  deal.  The  princfple 
winch  opt'iatc*  as  a  cause  of  this  benefit  — 
of  the  service  thus  rendered,  or  supposed  to 
be  rendered,  to  the  ends  of  justice,  may  be 
termed  the  iioublt-dio/i,  or  rival-shop  prin- 
ciple. . 

The  ad  vantage,  such  as  it  is,  flowing  or 
sill-posed  to  How  tiom  this  principle,  seems 
to  be  attached,  if  not  in  an  exclusive,  at  least 
in  a  pre-eminent  dogiee,  to  the  fee-gathering 
sjs^eni.  Supposing  the  retribution  given  in 
the  shape  of  a  fixed  salary,  the  motive  of  love 
of  reputation  (,it  is  tine)  might  act  with  a 
certain  degree  of  force,  in  the  character  of  a 
cause  of  exeition  ;  but  suppose  it  to  present 
itself  in  the  shape  of  fees  depending  upon  the 
number  of  Miitors,  and  thence,  in  a  certain 
degree,  upon  the  reputation  of  the  court, 
there  \\ould  still  be  the  love  of  reputation, 
and  the  more  substantial  motive,  the  love  of 
fees,  besides. 

The  advantage,  such  as  it  is,  is  well  worth 
consideiation  :  not  the  less,  as  being  the  only 
one  (and  that  altogether  casual  and  im de- 
signed J  which  the  fee-gathering  s) stern  has  to 
set  against  so  many  pernicious  consequences 
as  have  been  already  under  review. 

That,  it  is  not  altogether  imaginary,  seems 
indubitable;  but  it  applies  not  with  equal 
fence  to  all  the  ends  of  justice.  The  way  in 
which  it  is  of  use,  seems  to  be  by  diminishing 
the  probability  of  misdecision,  to  the  preju- 
dice of  the  plaintiffs  side.  It  being  the  in* 
terest  of  the  judge  to  draw  into  his  court  as 
many  suits  as  he  can,  and  the  party  on  whom 
it  depends  whether  the  suit  shall  be  instituted 
in  one  or  other  of  the  two  courts  being  the 
plaintiff, — he  will,  in  proportion  to  the  quan* 
tity  of  emolument  at  stake,  be  stimulated  to 
exert  bis  faculties  in  the  endeavour  to  render 
justice  in  favour  of  that  side. 

O 
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§  &  Vice*  of  estabfohed  judicature,  how  far 
>          <fte  qffect  of  aesign. 

Though*  of  to  many  unjust  rules  and  prac- 
tifces  a*  tb$  system  of  regular  procedure  teems 
wfth,  dr  rather  is  composed  of,  theie  is  not 
pfrfctpa  a  aingle  one  that  is  not  in  some  way 
tor  Other,  directly  or  inditectly,  subservient 
fa  the  actual  and  false  ends  of  judicature,  — 
It  Would  be  an  error  to  suppose  that  in  every 
instance  the  mischief  has  been  the  fruit  ot  de- 
«£n  an  the  part  of  any  one  of  the  authors  , 
mych  loss  of  a  general  concert,  offifcial  and 
professional. 

iPhe  leading  features  having  been  traced  by 
design,  —  a  large  part,  peihapa  in  bulk  the 
largest,  may  easily  have  been  filled  in  by  im- 
becility and  indifference 

Imbecility  (understand  always  relative  im- 
becility) was  a  natural  consequence  of  the 
original  choice  made  of  the  sinister  ends.   To 
delude  the  other  branches  of  the  government, 
and  the  people  in  the  character  of  suitors,  it 
was  necessary  that  the  real  mischief  under- 
neath should  receive  a  covering  of  apparent 
good,   from  something  wearing  the  name  of 
reason.     The  nature  of  things  not  affbidmg 
any  good  reason,  a  bad  one  was  to  be  fabri- 
cated.    But  the  same  sinister  interest  that 
produced  the  fabucation  of  the  bad  reason  on 
the  part  of  one  man  in  the  character  of  judge, 
produced  the  adoption  of  it  on  the  part  of  his 
Colleagues  and  successors     and  to  adopt  the 
bad  reason  with  as  little  violence  to  con- 
science as  might  be,  it  was  necessary  to  take 
that  course  which  is  taken  bj  all  men  under 
the  influence  of  sinister  interest,  \M  to  turn 
aside  from  all  consujprations  tending  to  evince 
the  absurdity  of  the  doctrine — to  pin  down 
the  attention  to  all  consideiations  tending 
to  conceal  the  absurdity  from  view     When 
the  practice  is  completely  absurd  and  mis- 
chievous, without  a  grain  of  utility  among  its 
effects,  the  considerations  tending  to  show  the 
abiurdity  of  it  will  be  all  the  considerations 
belonging  to  the  particular  case  in  hand  .  the 
considerations  tending  to  conceal  the  absur- 
dity of  it  will  be  those  general  considerations 
which  for  this  sort  of  work  corn  pose  the  stand- 
ing stock  of  instruments,  the  great  learning 
and  venerable  character  of  the  prune  author 
(known  or  unknown) — the  difficulty  of  fa- 
thocning  the  depths  of  the  science  — the  dam- 
ger  of  terming  a  hast)  conclusion  fiom  the 
tuperftcial  and  partial  appearances  presented 
by  a  first  view — the  observation,  that  when, 
in  consequence  of  any  such  hasty  and  wcor- 
views,  alterations  have  been  made,  the 
of  the  alteration,   and  thence  the 
of  the  preceding  practice,  has  been 
ted  fcv  *ubseauent  experience. 
It  i»  in  this  way  that,  as  in  religion,  so  in 
jurisprudence,  there  is  no  absurdity  so  gross 
as  not  to  have  found  its  zealous,  and  in  a  cer- 


tain  sense  even  Us  disinterested,  defenders: 
for,— howsoever  the  habit  of  false  reasoning 
may  have  had,  at  its  origin,  the  influence  of 
sinister  interest  for  its  efficient  cause, — yet, 
when  once  in  train,  it  is  driven  on  by  the  w'a 
inertia  in  the  beaten  track,  till  at  length  it 
acquires  an  independent  existence,  having  lost 
all  recollection  of  the  impure  source  thdt  gave 
it  birth. 

Thus  it  is  that,  in  all  that  train  of  reason* 
ing  which  exercises  itself  over  the  particular 
field  in  question  —  in  all  that  quarter  of  the 
psychological  frame,  a  sort  of  local  palsy  es- 
tablishes itself  a  habit  of  imbecility,  a  dis- 
tempered relish  for  the  convenient  absurdity, 
a  nausea  for  inconvenient  truth. 

This  partial  sort  of  mental  palsy  is  not  in- 
compatible with  an  oidinary,  nor  even  with 
an  extiaoidmary,  degree  of  strength  m  the 
othei  pait  of  the  imntal  fiame.  The  Her- 
culean mink  ot  Johnson,  driven  to  the  con- 
fines of  insanity  \>y  the  vcteres  avia  that  had 
taken  possession  ot  his  bo*om  in  eat ly  youth, 
laboured  under  a  palsy  ot  this  kind,  and  had 
lost  the1  faculty  of  reasoning  on  certain  topics 
connected  with  religion,  as  may  be  seen  m 
the  hints  given  by  hi*  biographeis 

Alcbymy,  judicial  astrology,  judicature  un- 
dei  technical  proceduie, —  under  the'-e  names 
may  be  seen  so  many  systems  of  pi  oii t- seek- 
ing impo^tuie  aldijmy,  the  art  of  cheating 
men  on  pietence  ot  making  gold,  judicial  as- 
trology, the  nit  of  cheating  men  on  pretence 
of  foretelling  futme  e\ent>,  judicatwe  (un- 
dei  ttchmcdl  pioceduie,)  the  ait  of  cheating 
men  on  pietence  of  adminMeung  justice. 

That  among  akhj  mists  arid  judicial  astro* 
logers  there  have  been  those  who  have  been 
dupes  to 'the  impostures  by  which  they  pro- 
fited, cannot  be  doubted  That,  among  tech- 
nical lawyeis,  piejudice,  and  the  concealed 
workings  of  self-inteiest,  have  been  produc- 
tive of  the  like  illusion,  is  equally  indubitable* 
Between  the  company  of  dupes  and  the  fel- 
lowship of  hypocrites,  who  shall  dia\v  the 
lmeQ  No  one  under  omniscience.  And  to 
what  use  would  it  be  diawn*  To  none  what- 
ever On  the  physical  ground,  how  often  must 
the  dupe  and  the  impostor  have  been  counted 
in  one  person,  —  a  dupe  at  the  commence- 
ment of  his  career,  an  impostor  in  the  progress 
of  itl  The  same  delusions  by  which  he  had 
been  himself  deceived,  would,  after  the  cloud 
was  dissipated,  and  when  the  jargon  had  be- 
come sufficiently  familiar,  serve  him  for  pro- 
pagating the  delusion  to  other  minds. 

Thus  on  physical  grounds.  And  what  is 
there  that  should  reader  it  otherwise  on  the 
moral  ? 

Neither  on  any  of  these  grounds  are  the 
characters  of  dupe  and  impostor  incapacitated 
from  meeting  in  the  same  person  at  the  same 
time. 

The  alchyirmt  sells  the  art  of  making  gold; 
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what  he  knows  is,  that  as  yet  he  is  not  him* 
self  in  possession  of  that  art:  what  he  is  not 
yet  satisfied  of,  is,  that  no  other  artist  has 
ever  been,  or  has  had  any  reasonable  hope  of 
being,  more  fortunate.  « 

The  astrologer  foretels  future  events 

What  he  cannot  but  know,  is,  that  the  event 
has  belied  the  predictions  hazarded  by  him  in 
former  instances.  What  it  may  be  that  he  is 
not  yet  satUfied  about,  is,  that  the  fault  lies 
not  in  the  artist,  but  in  the  art. 

What,  under  the  systeiy  of  technical  pro- 
cedure,  the  judge  cannot  but  see,  is,  that 
the  decisions  he  pronounces  are  frequently, 
the  course  of  procedure  to  which  he  sees  the 
buitors  confined  is  constantly,  in  a  state  of 
repugnance  to  the  ends  of  justice.  What  it  is 
possible  he  may  not  *ce,  is  that  this  repug- 
nance is  the  work  of  his  predecessors  in  po\\  or 
and  office — that  it  has  not  its  root  in  the  na- 
ture of  things.  To  the  ends  of  justice,  from 
his  first  entrance  upon  the  career,  he  has  never 
been  acru&t  omed  to  t in  n  his  ej  es.  The  obj eel s, 
th6  only  objects  towards  which  he  has  been 
accustomed  to  look  with  any  degree  of  com- 
placency, are  the  principles  and  rules  actually 
established:  established,  prolmhh  under  the 
pretence,  possibly  under  the  notion,  but, 
whether  pretence  or  notion,  certainl}  false, 
of  their  being  so  many  means  conducive  to 
the  true  end*  o(  justice.  Are  they  really  thus 
conducive?  A  pioposition  this,  which  he  has 
ever  found  it  altogether  easy  and  convenient 
to  assume  and  take  for  gi anted;  not  at  all 
easy,  and  altogether  inconvenient,  to  inquire 
into.  For  appearing  to  regard  them  as  being 
thus  conducive,  as  being  practically  neces- 
sary, to  the  ends  of  justice,  he  has  as  good  a 
pretence  and  (as  towards  the  public)  a  justi- 
fication, as  heart  can  wish:  he  has  the  unani- 
mous certificate  of  all  those  \\ho  aie  preneially 
supposed  to  know,  or  to  be  capable  of  know- 
ing, anything  about  the  matter.  That  the 
decisions  prescribed  by  the  system  he  pursues 
are,  in  abundance  of  instances,  repugnant  to 
the  direct  ends  of  justice,  is  a  truth  conti- 
nually before  his  eyes:  what  he  does  not  «oe 
is,  that  there  exists  any  other  system,  by  the 
observance  of  which  the  frequency  of  such 
repugnance  would  be  diminished.  How  hap- 
pens it  that  this  better  system  is  never  seen 
by  him?  Because  there  would  be  no  profit, 
no  pleasure,  nothing  but  difficulty  and  toil, 
in  looking  for  it;  no  profit,  no  pleasure,  no- 
thing but  shame  and  fear,  in  finding  it. 
*  Under  his  eye  lies  the  natural,  the  sum- 
mary system,  in  all  its  various  branches ;  in 
which  such  unjust  decisions  cannot  but  be 
incomparably  less  frequent,  since  in  them 
there  are  not  any  rules,  as  in  his  system  there 
are  so  many  rules,  the  effect  of  which  (as 
far  as  pursued)  is  to  render  such  injustice 
necessary.  There  it  lies  under  his  eye :  but 
what  is  there,  that  to  anv  use.  with  any  re- 


ference to  his  own  practice,  should  engage 
him  to  bestow  a  glance  upon  it  ?  On  what 
part  could  he  turn  his  eyes  that  would  not 
publish  to  him  his  own  shame  ? 

To  sum  up  the  result  of  the  foregoing  ob- 
servations :  — what  may  be  open  to  doubt  is, 
in  what  degree,  on  this  or  that  occasion,  this 
or  that  individual  may  have  been  actuated  bj 
a  deliberate  intention  to  sacrifice  the  ends  ol 
justice  :  how  much  of  the  effect  may  have 
been  produced  by  the  direct  and  acknowledged 
.operation  of  the  minister  interest,  how  much 
by  the  unperceived  influence  of  a  prejudice 
produced  by  the  unperceived  operation  of  that 
interest,  how  much  by  honest  blindness  and 
negligence.  What  does  not  admit  of  doubt 
is,  that,  supposing  such  to  have  been  the 
views  and  \\isbos,  they  could  not  by  any 
other  arrangements  hive  been  more  fully 
accomplished,  than  they  have  been  by  these 
existing  ones. 

§  7-   Recapitulation. 

That  the  conclusions  resulting,  though  but 
in  the  way  of  corollaries  from  the  above  sur- 
vey, may  be  placed  in  a  distinct  point  of 
view,  —  a  few  propositions,  by  way  of  recapi- 
tulation, may  in  this  place  be  not  without 
their  use. 

1.  That, — in  «o  far  as  it  has  departed  from 
the  practice  ot  the  courts  of  natural  proce- 
dure,— the  practice  ot  the  courts  of  techni- 
cal pioredurc,  the  practice  of  all  the  courts 
in  \Jie  kingdom  (the  above  cxccpted,)  is  com-  • 
pletely  and  radically  imeonducive  and  repug- 
nant to  the  professed  and  supposed  ends  of 
their  institution,  the  ends  of  justice. 

2.  That,  in  the  mind  of  the  judges  (how- 
soever it  might  h«ive  been  in  the  mind  of 
the  legislator,  so  far  as  the  legislator  has  ift- 
tcrfered  in  the  oidering  of  it,)  it  never  has, 
unle^  comparatively  speaking  of  late  years, 
been  directed  to  those  ends. 

3.  That  the  ends  to   which  it  has  been 
directed  have  been  the  procurement  of  the 
maximum  of  profit,  combined  with  the  maxi- 
mum ot  ease,  immediately  to  the  judges,  and 
intermediately  to  the  several  other  classes  of 
law\  eis. 

4*  That,  to  the  purpose  of  the  collection 
of  this  profit,  lawyers,  all  classes  taken  to- 
gether, with  the  judges  at  their  head,  con* 
stitute  a  viitual  partnership. 

5.  That,  of  this  departure  from  the  ends 
of  justice,  the  consequence  is  perpetual  in- 
justice: injustice  in  every  one  of  its  shapes, 
and  in  every  one  of  them  to  a  prodigious 
amount:   failure  of  justice  and  mi*decisipn 
to  the  prejudice  of  the  plaintiff's  side;  mis- 
decision  to  the  prejudice  of  the  defendant's 
side ;  vexation,  expense,  and  delay,  all  fac- 
titious, and  manufactured  in  prodigious  quan* 
titles,  on  both  sides. 

6.  That  the  judges  of  modern  times,-* 
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hot  bavittg  bad  toy  concern  in  the  forming 
«f  tlttt  system,  but  taking  it  as  they  found 
It,  and  wing  bound  to  pursue  it  throughout, 
except  in  do  far  as  any  alteration  may  come 
to  baye  been  tnade  in  it  by  competent  autho- 
rity,-^ reap  tbe  whole  benefit  of  its  depra- 
vity^ Without  incurring  either  reproach  01 
4adger:  and  that,  though  constantly  occu- 
pied in  the  working  of  injustice  in  all  its 
dbapes,  they  are  not  in  that  respect  charge- 
Able  with  criminality  in  any  shape,  or  with 
fcny  the  slightest  misdemeanour ,  the  mis- 
chief  'they  are  continually  occupied  in  doing, 
being  done  not  contrary  to  law,  but  accord- 
ing to  law. 

7.  That,   in  this  perpetual  fabrication  of 
mischief  and  distribution  of  injustice,  thcie 
is  nothing  in  any  way  inconsistent  with  that 
perfect  purity  and  uncorruption  which  has  so 
long  been  regarded  &s  a  characteristic,  and 
perhaps,  in  the  degree  in  which  it  is  pos- 
sessed, the  peculiar  vn  tue  of  an  English  (suy 
also  British)  judge     the  measure  of  profit 
regularly  received  by  those  judges  accoidmg 
to  law,  being  probably  greater  than,  under 
the  most  corrupt  administration  of  justice 
in  any  other  country,  was  ever  received  by 
judges  of  the  like  rank  in  the  way  of  bribes, 
and  contrary  to  law. 

8.  That,  being  not  only  authorized,  but 
bound,  to  pursue  the  course  marked  out  by 
the  established  system  as  it  is,  it  would,  in 
the  instance  of  any  individual  judge  (in  so 
far  as  he  keeps  to  that  course,)  be  a  qurs- 
tion  equally  useless,  invidious,  and  indetei- 
minable,  how  far,   in  his  own  conception  of 
the  matter,  he  pursues  the  ends  of  justice, 
~— how  far  (if  in  ant/  degree)  he  puisnes  the 
established  ends  of  judicatiue,  as  above  de- 
lineated. 

9.  That,  — howsoever  it  may  be  to  be  re- 
gretted that,  in  the  midst  of  such  a  heap  of 
abuse,  to  which,  in  one  way  01  other,  con- 
scious or  unconscious,  they  were  continually 
adding,  —  neithei  the  whole  oider  of  judges, 
nor  one  member  of  that  order,  ever  exhibited 
symptoms  of  any  serious  desne,  by  then  own 
authority,  or  by  application  to  the  supeuor 
source  of  powei,  to  apply  any  considerable 
and  efficient  remedy  ;  yet  (in  so  much  as  no 
such  obligation  has  ever  been  imposed  upon 
them  by  any  official  oath,  or  othei  wise  by  an) 
positive  law)  the  question,  whether,  on  the 

re  of  such  forbearance,  any  blame,  even 
Ihe  mere  moral  cast,  can  justly  attach  to 
(for  legal  blame  is  altogether  out  of  the 
question,)  would  be  another  question  alike 
ii*eteas  and  invidious. 

*  *'!$  That,  in1  so  much  as,  by  any  such  m- 
terferenoe,  every  person  in  that  high  station 
would  have  more  or  less  to  suffer,  and  no 
pefrsoff,  irf  the  way  of  ordinary  inteiest,  any- 
thing to  gain,  —  the  wonder  that  no  such  in- 
terference his  ever  hitherto  taken  place  would 


be  n  wonder,  the  expectation  that  such  in- 
terference should  ever  generally  take  place 
would  be  an  expectation,  repugnant  to  uni- 
versal experience  and  common  sense. 

11  That *»  though  in  the  legislative  body 
there  be  power  abundantly  competent  to  a 
complete  system  of  reform,  in  this  as  in  every 
other  line  of  abuse;   yet,   inasmuch  as,  on 
the  part  of  any  individual  peison  within,  any 
more  than  without,  that  body,  there  exists* 
neithet  obligation,  nor  adequate  inducement 

,m  any  other  shape,  fither  to  propose  any  such 
system,  or  any  the  smallest  portion  of  it,  or 
ever  to  look  into  the  actually  existing  system 
in  any  such  point  ot  view,  neither  matter  of 
blame,  noi  matter  of  wonder,  on  this  score, 
is  to  be  found  in  the  instance  of  any  indivi- 
dual rnembei  of  that  supicme  body,  any  more 
than  on  the  part  of  any  member  of  the  le- 
gally exalted  though  subordinate  body  above 
mentioned 

12  That,  by  no  institution  which  should 
have  for  its  professed  object  the  piopagation 
of  vice,  could  vice  (in  three  of  its  most  per- 
nicious shapes,   mendacity,  insincerity,   and 
injustice)  be  more  assiduously  or  successfully 
piopagated,  than  it  is  by  and  for  the  profit  of 
the  pi  in ci pal  courts  of  justice    And  of  what 
vices  ?    Not  those  of  which   (as  in   case  of 
drunkenness)  pleasure  is  the  sure  and  pre- 
sent,  pain   but   the  future   and  contingent, 
fruit;  but  those  of  which  pain,  present  and 
future,  puie  and  unmixed  evil,  is  the  result. 

13  That  the  practice  of  the  comts  of  na- 
tuial  proceduie  is  not  subject  in  any  respect 
to  such   imputation     that,  in  and  by  those 
courts,  should  vice   in   any  shape  be  mam- 
fested  01  propagated,  it  never  can  be  mani- 
fested or**  propagated  —  should  injustice  be 
ever  committed,  it  nevei  can  be  committed 
—  without  exposing  the  delinquent  to  con- 
tingent punishment,  as  well  as  to  ceitain  and 
immediate  shame    Delinquency,  at  the  worst, 
is  comparatively  tare     and  if  punishment  in 
case  ot  delinquency  bo  not  there  so  certain 
as  it  might  be,  the  fault  lies  in  the  practice  of 
those  superioi  courts,  in  and  by  which  alone 
such  punishment  could  be  inflicted 

14  That,   in  the  chaiactei   of  schools  of 
absmdity,  the  practice  of  the  regular  courts, 
and  the  discourses  by  which,  undei  the  name 
of  reasons,  it  is  explained  and  defended,  ex- 
ercise no  less  pernicious  an  influence  over  the 
public  understanding,  than,  in  the  character 
of  schools  of  vice,   they  do  over  the  public 
morals 

15  That  the  practice  of  the  courts  of  na- 
tural procedure  is  as  free  from  absurdity  as 
it  is  from  vice. 

16  That,  against  the  mal-practices  com- 
mitted by  individuals  under  the  system,  no 
tolerably  efficacious  remedy  can  be  applied 
by  the  punishment  of  those  individuals — that 
the  root  of  the  evil  lies  in  the  system  itself 
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— that  the  mischief  done  by  violation  of  the 
rules,  bears  no  proportion  to  the  mischief 
done  by  the  observance  or  under  the  sanction 
of  the  rules  —  and  that,  under  the  system, 
no  mal-practices  ever  were,  or  ever  can  he, 
committed,  which  it  has  not  been  the  ten- 
dency at  least,  if  not  the  object,  of  the 
system,  to  engender  and  to  nurse — that  any 
misbehaviour  of  the  pupils  is  the  fault  imme- 
diately perhaps  of  the  pupils,  but  oiiginally 
of  the  school  —  and  that  it  results  only  fiom 
their  having  followed  too  closely  and  incau- 
tiously the  soit  of  instruction  they  had  re- 
ceived. 

Hence  the  injustice  of  imputing  any  e^pc- 
cial  or  peculiar  personal  blame  to  this  or  that 
individual  functionary,  on  the  score  of  his 
having,  on  this  or  that  occasion,  pursued  the 
dictates  of  that  sinister  interest  which  the 
system  itself,  in  the  state  in  which  he  found 
it,  planted  in  his  breast.  * 

The  fault  lies  not  in  the  individual,  not  in 
any  peculiar  taint  of  improbity  seated  in  the 
bosom  of  the  individual,  but  in  the  system 
itself — the  system  into  which  he  enter*,  and 
under  which  he  acts.  Amend  the  system,  jou 
amend  the  individual.  Rcndei  it  his  interest 
to  pursue  the  ends  of  justice,  the  ends  of  jus- 
tice will  be  puisued;  the  ends  of  judicature 
will  be  brought  to  a  coincidence  \\ith  the 
ends  of  justice. 

Hence,  also,  it  may  be  inferred,  that  the 
more  powerful  the  sinister  interest  planted 
in  every  bosom  \\ithout  exception  bv  the 
corruption  of  the  sjstem,  the  more  substan- 
tial is  the  merit,  the  more  bulliant  (\i\  pro- 
portion as  that  merit  is  undci  stood)  will  be 
the  glory  of  the  few,  should  any  arise  (move 
than  few  there  cannot  be,)  in  whonf  the  force 
of  that  sinister  interest  should  have  found  a 
superior  and  opposite  force  strong  enough  to 
overpower  it. 

In  vain  would  any  individual  of  any  of  the 
classes  in  question  exclaim,  You  have  thrown 
obloquy  on  tin1  profession  ;  \ou  have,  in  as  far 
as  depended  on  you,  covered  it  with  infamy, 
and  that  infamj  falls  upon  me,  however  ho- 
nest my  character,  ho  we  vei  irreproachable  my 
conduct. 

My  answer  is,  I  have  done  no  more  than 
to  state  the  strength  of  the  temptation  un- 
der which  you  act ;  to  state  (what  is  matter 
of  history,  written  upon  the  face  of  the  sys- 
tem) how  weak,  if  any,  the  resistance  which 
that  temptation  has  experienced  from  those 
who  have  gone  before  you. 

The  task  I  have  been  labouring  in,  ac- 
cording to  the  measure  of  my  strength,  is  no 
other  than  the  sort  of  task  which  has  been 
performed,  and  with  so  much  applause  from 
the  public,  by  so  many  public  committees  and 
commissions  under  the  authority  of  the  state; 
bringing  to  view  the  opposition  that  has  taken 
place  between  the  interest  of  the  public  in 
respect  of  the  branch  *f  administration  in 


question,  on  the  one  hand,  and  the  interest 
of  the  functionary,  on  the  other;  and  the 
system  of  conduct  to  which,  to  the  prejudice 
of  that  branch  of  the  public  service,  that  op- 
position  of  interest  has  given  rise. 

Of  the  infamy,  not  a  particle  can  fall  upon 
yourself  but  from  your  own  choice.  Confess 
the  viciousness  of  the  system,  or  defend  it. 
Confessing  its  viciousness, — the  greater  its 
viciousness,  the  greater  your  merit  and  your 
glory.  Defend  it,  if  to  yon  it  appears  de- 
fensible ;  remembering  always,  that  by  de- 
fending it  you  make  it  your  own ;  and  that, 
after  jour  defence,  in  whatsoever  eyes  the 
system  will  appear  vicious,  after  all,  and  in- 
defensible,  the  viciousness  of  the  system  will 
be  the  ignominy  of  the  advocate. 

Hence,  also,  the  absurdity  and  mischievous* 
ness  of  any  opinion  which  could  call  upon  the 
author — upon  any  one  who  shall  undertake 
the  task  he  has  undertaken,  to  spare  the  sys- 
tem in  consideration  of  the  station  of  the  per- 
sons acting  under  it :  to  suppress  truths  of 
the  fir&t  importance,  in  consideration  of  any 
displeasure,  of  which,  in  such  exalted  breasts, 
the  doctrine  may  naturally  be  expected  to  be 
productive. 

Hence  also,  supposing  the  existence  of  the 
sinister  interest  established,  the  incongruity 
and  nbMiidity  of  pa)  ing  any  regard  to  opinion, 
mere  ^eneial  dechuation  of  opinion  (as  con- 
tradistinguished from  argument,)  delivered 
by  any  person  acting  and  speaking  under  the 
injjmlde  of  a  sinister  interest  of  such  mighty 
force.  Separated  from  argument,  the  value  of 
such  opinion  will  not  be  simply  nothing,  but 
negative;  operating  on  the  side  opposite  to 
that  in  favour  of  which  it  is  delivered.  The 
more  strenuously  nn  existing  arrangement  is 
in  this  way  defended,  the  stronger  the* pre- 
sumption afforded  of  its  being  beneficial  to 
the  administratois'  of  this  corrupt  system, 
which  is  as  much  as  to  say,  pernicious  to 
the  community  at  large:  the  more  strenu- 
ously any  new  arrangement,  proposed  in  the 
character  of  a  remedy  to  the  abuses  of  that 
corrupt  sjstem,  is  opposed,  the  stronger  the 
presumption  thereby  afforded  of  its  utility. 

Thei  e  is  yet  another  circumstance,  by  which 
the  value  of  any  opinions  of  this  description 
(if  they  had  any)  would  be  diminished,  not 
to  say,  done  away.  In  the  quarter  from  which 
such  opinions  are  supposed  to  come,  there 
exists,  of  necessity,  the  most  thorough  know- 
ledge of  all  the  matters  of  fact,  out  of  which 
just  ground  of  defence  in  the  one  case,  of 
opposition  and  censure  in  the  other  case,  are 
capable  of  being  made.  All  the  materials  of 
defence  that  the  subject  furnishes — all  these 
materials  of  defence  (if  any  sueh  exist,)  are 
constantly  at  your  elbow:  the  handling  them, 
turning  them  about,  and,  at  a  moment's  warn- 
ing, making  application  of  them  to  any  given 
purpose  at  command,  is  the  constant  occu- 
pation, of  your  whole  life.  With  so  mighty 
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wa,*draiitage  in  respect, of  the  materials  for 
raalt;tpg  an  appropriate  and  proper  defence,  if 
fye  nature  or  the  c**e  admits  of  any, —  do 
you,  notwithstanding,  betake  yourself  to  ge- 
nejr^ls,  and  cdnfine  yourself  to  generals? — to 
ft  sort  of  argument  equally  at  the  command 
Qf^the  test  cause  and  the  \voist <;  Confining 
JKJlirselves  to  snch  arguments,  you  give  judg- 
Went  against  yourselves. 


CHAPTER  IV. 

rABTlCULAR  EXEMPLIFICATIONS  OF  THE  VICTS 
-INTRODUCED  BY  THE  FEE-GATHERING  PRIN- 

INTO  TECHNICAL  JUDlCA'l  UliE. 


IN  the  ensuing  chapters,  the  bmines*  will  be, 
to  bring  to  view  the  principal  devices  consti- 
tuting so  many  leading  features  of  the  tech- 
nical or  fee-gathering  system  of  pioccdure,  in 
the  character  of  effects  pioduced  by  the  ope- 
ration of  the  sinister  inteiest  on  the  authors 
Butf  befoie  we  piocoed  to  the  emimeution 
and  delineation  of  these  several  featuies  con- 
sidered in  a  general  way,  as  pioduced  by  the 
Operation  of  that  corruptive  pnnciple,  it  will 
serve  for  illustration  as  well  as  foi  pi  oof,  if  a 
vie\y  be  given  of  the  operation  of  the  princi- 
ple in  particular  instances  — a  particular  por- 
tion of  delay,  vexation,  and  expense,  pioduced 
on  a  particular  occasion,  on  the  part  of  the  sui- 
tor, through  the  medium  of  a  particular  rule 
or  course  of  practice,  produced  by  a  particular 
turn  of  money,  operating,  in  the  chaidcter,»of 
a  principle  of  cori  upturn,  on  the  bosom  of  the 
judge  in  whose  decision  and  habitb  of  pioce- 
dure  the  practice  took  its  rise. 

In  many  of  these  instances  (to  say  no  more,) 
as  the  practice  itself,  so  the  mischief  of  it, 
stole  on  at  an  imperceptible  rate,  being, 
therefore,  not  the  woik  of  any  one  judge  or 
judges  to  the  exclusion  of  the  iest,  the  effect 
produced  by  the  operation  of  the  sinister  in- 
threat  is  rather  the  pieseivation  of  the  piac- 
tice,  than  the  generation  of  it-  If  so  it  be 
(and  surely  it  will  not  be  otherwise)  that,  of 
those  by  whom  the  benefit  of  the  abuse  has 
been  reaped,  no  one  can  ever  have  failed  to 
recognise  the  mischievousuess  of  it,  the  re- 
pugnancy of  it  to  the  ends  of  justice  ;  on  the 
other  hand,  neither  is  there  any  one  who  can 
Ijave  recognised  in  himself  the  author  of  it 
the  benefit  is  enjoyed  by  all  •  of  opprobrium, 
scarce  a  particle  has  ever  yet  been  reflected 
by  it  upon  any  one. 

t  Sham  wiits  of  error —  King's  Bench  an 
open  delay -shop  * 
va Justification  the  first:  — 

^-c~-— •> — •frrfmrm  irrri — T_- .     rni...   —  *i         -,    ,-    ur.       ,      ,     __  

•fcfye  reader  will  remember  that  this  was 
—"ijNviMialjr  to  Mr.  Peel's  recent  law  re. 
By  one  of  there  [6  Geo  IV,  c  96J  a 
and  t»H  a  partial,  remedy,  was  applied 
10  *bu8»  n^r«  in  .Question ;  which,  however, 
equally  senre  tb*  purpose  of  history,  and  of 


Justice  delayed  by  sham  writs  o/ error  t  a 
sort  of  instrument  whereby  a  party  (almost 
always  a  defendant)  against  whom  a  judgment 
has  been  obtained  in  a  coiirt  below,  appeals 
to  a  superior  court,  alleging  the  erroneousnes3 
of  such  judgment. 

Number  of  causes  so  delayed  by  ap- 
peals called  \vnts  of^error,  made 
to  two  courts  (viz  to  the  King's  *** 
Bench  fiom  the  Common  Pleas, 
and  to  the  Exchequer  Chamber 
from  the  King's  cBench)  in  three 
years  ending  1797, 1,809 

Whereof  to  the  King's  Bench,      .     .      550 
to  the  Exchequer  Chamber,  1,259 

Wheieof  argued  in  the  Exchequer,  12 
in  the  King's  Bench,          7 

Not  argued  (the  paity,  at  the  time 
of  his  asserting  the  existence  of 
eiror,  being  conscious  of  the  falsity 
of  such  as*»ertion,  and  never  intend- 
ing to  take  the  opinion  of  the  coui  t, 
knowing  that  it  could  not  but  be 
against  him,  in  virtue  of  which 
consciousness,  the  writ  of  error 
comes  under  the  denomination  of 
a  sham  writ) — 

In  the  King's  Bench,     ....  543 
In  the  Exchrquei,  ,     .     .  1,247 

Number  of  such  sham  writs  per  year, 
on  an  average  of  the  thiee  years  — 

In  the  King's  Bench,        .     .     .     181 
In  the  Exchequer, 415 

Length  of  delay,  and  consequent  advan- 
tages (including  interest  of  money) 
gaincMl  by  defendant  on  biich  sham  wnt 
of  en  or,  .  "  neaily  twelve  months"f 

Year's  profit  of  the  Loid  Chief* Jus- 
tice of  the  King's  Bench,  by  fees 
upon  writs  of  eiror  (viz  either 
the  550,  wlieieof  all  but  7  sham, 
01  the  whole  1,809,  whereof  all 
but  19  sbamOt  .  ...  £1,434|| 

The  official  cnstos  morvm  of  the  nation* 
concurring  with  six  hundred  men  in  a  year, 
in  the  defiaudmg  of  so  many  creditors,  by 
utteung  so  many  false  pietences,  by  which 
he  pets  so  much  a-piece  while,  for  a  fiftieth 
part  of  the  money,  obtained  by  each  on  a  single 
pretence,  wretches  aie  hanged  or  trans- 


f  27th  Report  of  Committee  of  Finance*  pp. 
5  jo  rr 

'i  fb.  pp.  160,  161.  [It  will  be  observed,  that 
the  estimates  of  the  number  of  causes  apply  to 
three  years,  the  amount  of  profit  to  one.  See 
Scotch  Reform,  Table  X  —  Ed  ] 

H  The  officer  who  alone  is  entitled  to  receive 
these  fees,  is  the  clerk  of  the  errors:  m  that 
same  year,  the  total  of  the  fees  received  by  bun 
was  £1 J71.  But  tlm  officer  is  appointed  by  the 
chief-justice ;  and  the  above  sum  of  £1,434  wa$ 
the  sum  squeezed  by  the  judjje  out  of  the  clerk, 
to  whom,  for  doing  the  business,  no  more  than 
£150  for  the  year  was  left  nett  (Ib.  pp.  160, 
161.) 
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ported  by  this  same  guardian  of  the  public 
morals,  by  scores  and  hundreds. 

Writs  of  error,  1,809  in  three  years,  where- 
of only  19  argued.  What  is  certain  is,  that, 
in  the  1,790  in  which  there  was  no  argument, 
the  non-existence  of  the  alleged  error  was  no 
less  perfectly  known  to  the  licensed  liar  by 
whom  the  existence  of  it  was  asserted,  than 
to  his  injured  adversary.  What  is  not  cer- 
tain (speaking  alwajs  upon  the  face  of  this 
account)  is,  that,  even  of  the  19  that  were 
argued,  there  was  so  imvph  as  one  that  was* 
in  the  other  case. 

Be  it  not  supposed,  that,  from  the  differ- 
ence between  the  number  sued  out  and  the 
number  argued,  any  inference  can  be  drawn 
one  way  or  the  other  concerning  the  probity 
ami  wisdom  of  judges,  —  the  proportion  be- 
tween cases  of  right  decision  and  cases  of 
misdecision, —  and  the  proportion  between 
the  number  of  the  instances  in  which  the 
losing  party  goes  away  satisfied,  and  those 
in  which  he  goes  away  dissatisfied,  with  the 
conduct  of  the  judge..  The  1,790  weie  al- 
most all,  if  not  all  of  them,  so  many  cases  in 
which  there  was  no  real  question  between 
the  parties  —  cases  in  which  the  justice  of 
the  demand  was  no  more  a  secret  to  him  that 
resisted  it,  than  to  him  that  made  it.  The 
delay-shop,  the  Injustice-shop,  stood  open  ; 
he  went  in  and  bought  the  goods,  because, 
after  pa)  ing  the  price,  there  was  a  nett  pro- 
fit upon  the  purchase. 

As  little  be  it  supposed  that  the  £1,434 
forming  the  Chief- Justice's  share  of  the  price 
of  the  delay  on  the  writ  of  error  account, 
was  the  whole  of  his  profit  upon  the  aggre- 
gate of  the  suits — the  whole  of  the  [jrolit  pro- 
duced to  him  by  this  point  of  practice.  Of 
these  600  suits  in  a  year,  each  yielding  a  wiit 
of  error  for  delay,  —  but  for  the  delay  thus 
purchaseable,  peihaps  not  one  would  have 
come  into  existence.  In  each  of  these  in- 
stances, the  jeai'b  delay  yielded  by  the  writ 
of  error  was  preceded  by  a  quantity  (perhaps, 
upon  an  average,  about  an  equal  quantity) 
of  delay  manufactured  in  the  course  and  by 
means  of  the  suit  to  which  the  judgment  thus 
appealed  from  professed  to  put  an  end.  If 
the  suit  by  appeal  had  no  question  in  it,  it 
was  because  the  original  suit  had  nq  ques- 
tion in  it.  Whether  they  would  or  would  not 
have  been  defended,  and  so  kept  up,  had  it 
not  been  for  the  assurance  of  the  twelve- 
month's delay  after  judgment, — these  600  ori- 
ginal suits  were  so  many  waldfide  suits  (maid 
fide  on  the  part  of  the  defendant,)  generated 
by  the  technical  system :  so  many  suits  that 
would  not  have  had  existence,  had  the  ends 
of  judicature,  and  the  practice  in  conformity 
to  these  ends,  been  in  a  state  of  conformity 
instead  of  repugnance  to  the  ends  of  justice. 

Of  all  these  1,809  or  these  3,618  suits  (if 
3.618.  costing;  probably  not  so  little  as  £20 


a-piece,)  not  one  that  under  the  natural  ftyft*. 
tern  of  procedure  (in  the  hands  of  a  court  of 
conscience,  for  instance,  or  of  a  justice  of 
peace)  would  not,  at  the  cost  of  a  few  shil- 
lings, or,  if  thought  better,  without  any  cost, 
have  received  its  termination  in  a  few  mi- 
nutes; instead  of  the  half  year  or  year  for 
the  single  suit  without  the  appeal,  or  the  one 
and  a  half  year  or  two  years  for  the  double 
suit,  —  original  suit  and  suit  of  appeal  toge- 
ther. 

Can  it  fur  a  moment  be  supposed  that  any. 
thing  but  will  is  wanting  for  the  extirpation 
of  the  abuse  ?  The  remedy,  — is  it  not  almost 
too  obvious  to  be  named  without  an  apology? 

For  a  general  rule, — the  judgment  being 
in  favour  of  the  plaintiff,  —  notwithstanding 
the  appeal,  let  the  judgment  take  its  effect, 
just  as  if  there  were  no  appeal;  security  being 
found  by  the  plaintiff  for  eventual  restitution, 
in  case  of  rcveitnl  or  modification,  according 
to  the  deri^on  ot  the  court  above. 

Ca^es  niiiy  be  found,  in  which,  the  decision 
of  the  romt  below  being  executed,  and  that 
decision  enoncous,  the  damage  might  be  ir- 
reparable. Damage  to  person,  —  a  female  de- 
livered into  the  arms  of  a  wrong  husband;  a 
minor,  cspi'ciully  ot  the  female  sex,  delivered 
into  the  power  ot  a  wrong  guardian  ;  Virginia 
made  a  prey  to  Appius.  Damage  to  property, 
—  a  grove,  the  pride  of  a  venerable  mansion, 
a  screen  to  the  domain  from  blighting  winds, 
levelled  out  of  spite;  any  article  endowed 
with  a  pretium  affectionis  destroyed  by  malice, 
or  embezzled  by  concupiscence.  Against  these 
possibilities,  precautions  would  need  to  be 
taken.  But,  even  though  no  such  precautions 
were  practicable  (and  nofhing  could  be  more 
easily  practicable,) — giving  execution,  in  the 
first  instance,  to  the  decision  of  the  court 
below,  would  still  afford  a  better  chance  for 
ultimate  justice,  than  would  exist  in  the  con* 
trary  case.  Under  the  tardy  pace  of  technical 
procedure  everywhere,  what  tolerably  effec- 
tual pio vision  is  there  against  accidents  thui 
deplorable  ?  Be  the  judge  who  he  may,  can 
there  be  more  safety  in  ascribing  corruption 
or  culpable  negligence  to  him,  than  ordinary 
probity  and  diligence  ?  For  if  he  be  not  either 
corrupt,  or  incapable  to  a  degree  calling  aloud 
for  dismissal  (not  to  speak  of  punishment,) 
give  him  but  the  necessary  power,  he  will 
take  effectual  care  that,  in  case  of  the  reversal 
or  modification  of  his  decision,  no  irreparable 
damage  shall  take  place. 

Thus  upon  general  principles:  laying  the 
scene  anywhere.  Lay  it  in  England ;  apply 
it  to  the  courts  in  question,  in  the  characters 
of  court  below  and  court  above ;  nothing  can 
be  more  evidently  impossible  than  the  since* 
rity  of  any  such  fears.  By  the  fortuitous  con 
course  of  technical  atoms,  the  King's  Bench 
happens  to  stand  above  the  Common  Pleas ; 
but,  on  this  occasion  or  on  any  other,  who 
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*Yer  supposed  that  a  grain  more  or  a  grain 
leiB  of  confidence  was  due  to  the  one  court 
than  $0  tfee  Other  ?  Of  the  \\hole  assemblage 
of  our  judges,  is  there  a  single  one  that  is  not, 
ijl  his  tttfft,  with  no  other  check  than  that  of 
a  *K$ unjustly  obsequious  jury,  sole  arbiter 
of  life  and'deatli? 

*  Were  but  the  will  present,  where  power  is 
never  wanting  there  is  no  end  to  the  expe- 
dierjts  that  might  be  proposed ,  the  woist  of 
them  an  improvement  upon  the  state  ot  things 
delineated  above 

Good  my  Lord,  accept  the  money,  spaie  us 
but  the  injustice  and  the  immorality  to  the 
plaintiff,  the  loss  and  hazai  d  by  tb e  delay  —  to 
the  defendant,  the  expense  ot  l>mg  Select 
any  one  of  the  annual  six  bundled  injuied 
plaintiffs,  confiscate  his  property  to  the  amount 
of  the  indispensable  £1,4*34,  pdidoning  the 
other  five  bundled  and  ninety- nine  Establish 
a  lottery,  the  blank  lots  ot  which  shall  fall 
upon  the  sums  due  imdei  the  respective  judg- 
ments,  until  the  sum,  for  the  purchase  of 
which  six  hundred  injustices  aie  so  well  be- 
stowed,  be  completed  Take  up  the  list, 
begin  with  the  most  opulent,  or  (as  is  more 
conformable  to  precedent,  and  rnoie  congenial 
to  prison  fees)  the  most  distressed  Nay,  my 
Lord,  there  would  be  no  end  were  a  man  to 
undertake  to  exhaust  the  li&t  ot  commutations, 
the  least  beneficial  ot  which  would  be  an  im- 
provement, and  such  an  improvement,  that 
the  stamp  of  Utopiamsm,  which  upon  all  ot 
them  is  but  too  /isible,  threatens  to  leudei 
the  acceptance  of  it  next  to  hopeless 

Eight  years  ago*  was>  a  pioposition  made, 
but  not  a  grain  of  the  pound  ot  flesh  could 
,ever  yet  be  bated.  •Eight  yeais  ago  the  com- 
mittee of  finance  laid  then  pioject.  Being 
no  less  Utopian  than  the  above,  it  undei  went 
the  fate  of  so  many  other  ot  their  projects 
But  as  to  this  one,  it  will  meet  us  in  anothei 

place,  f 

By  giving  to  such  and  biicb  a  judge,  such 
and  suck  sums  of  money,  a  man  who  owes 
another  so  much  money,  and  knows  it  to  be 
justly  due,  may  purchase,  with  so  much  of 
his  creditors'  money,  the  delay  of  almost  a 
year :  including  the  interest  ot  the  debt  for 
that  tune,  besides  other  advantages  Yet 
this  on  their  part  is  not  bnbeiy  Why?  Be- 
cause they  are  not  punishable  for  it  Suppose 
(ifor  argument's  sake)  they  were  punishable 
|or  it,  — in  what  respect  and  degree  would 
th$  mischief  of  that  act  of  theirs,  which  then 
would  be  an  offence,  be  augmented  by  such 
punishment? 

«  £  Wh&n  Lord  Bacon  was  punished  for  taking 
fcriM,  lu*  excuse  wasf  that  though  he  made 
jusiicfef  pay  more  than  he  ought  to  have  done, 
V  fieverfpr  money  showed  favour  to  inj  ustice. 


in  18060 
Chat>.*XXVIII, 


That  for  which  so  much  money  is  regularly 
taken  by  these  his  successors,  is  in  every 
instance  for  favour  shown  to  injustice  —  for 
money,  known  to  be  the  plaintiffs,  put  by 
them  into  the  pocket  of  the  defendant*  Six 
bundled  is  the  number  ot  families  in  a  year 
whose  money  they  thus  dispose  of .  at  five  to 
a  family,  three  thousand  peisons,  whose  pro- 
perty they  thus  sell  to  wiong-doers  at  a  fixed 
price 

All  this  I  speak  of  with  the  utmost  freedom 
and  tranquillity  Ay  hy  ?  Because,  all  this  be* 
ing  legal,  nothing  of  it  being  criminal,  1  am 
not  punishable  tor  speaking  of  it  Were  I  to 
see  any  one  of  them  take  d  bribe,  a  punishable 
bribe  —  were  I  to^eeeveiy  one  of  them  with 
his  right  hand  closing  upon  the  corrupt ive 
metal,  —  should  I  thus  speak  of  it?  I  know 
bettei  things  not  they,  but  I,  should  be  pu- 
nished for  i^  The  man  whom  the  law  of  their 
motion  punishes,  is  not  the  man  who  ha* 
stolen  the  sheep,  but  the  man  who  has  dared 
to  look  over  the  hedge. 

I[  Sham  motions — Chancery  an  open  de- 
lay-^h  op 

Exemplification  the  second   — 

Delay  sold  in  Chanceiy,  on  the  following 
terms 

1  Number  of  days  allowed  to  the  de- 

fendant by  legulation  (without  mo- 
tion,) for  putting  in  his  answer,       .     8 

2  Moie  on  fust  motion  of  couise,    .     .     28 

3  More  on  second  motion  of  course,  .     .  21 

4  More  on  thud  motion  of  com set  .     .     14 


if  the  defendant  reside  within  20  miles 
of  London.  If  it  be  a  country  cause,  that  is, 
if  the  defendant  reside  beyond  20  miles*  dis- 
tance fiofn  London,  the  rate  is  as  follows: 

1  Allowance  by  regu-  )  TjU  ^  n^  ^ 

lation,     .     .     .      ) 

2  More  on  fust  motion  of  couise,      42  days 
3.  Moie  on  second  motion  of  course,  21 

4    More  on  third  motion  of  course,     14  J 

If  the  bill  be  filed  in  the  long-  vacation,  ot 
within  seven  days  of  the  expiration  of  the 
term  (Tinnty)  preceding  it,  the  defendant  is 
allowed  till  the  teim  following  to  put  in  his 
answer,  being  a  delay  of  upwards  of  two 
months,  besides  the  additional  63  01  77  days 
obtainable  by  three  successive  applications, 
as  above 

It  commonly  happens  that  by  the  defen- 
dant's first  answei  a  need  is  produced  of  fur- 
ther questions,  under  the  name  of  amendments 
to  the  bill  To  this  demand  it  may  happen 
to  piesent  itself  any  number  of  times  for  it 
is  only  in  this  way  that  that  security  for  cor- 
rectness and  completeness,  which  is  afforded 
by  the  faculty  of  grounding  questions  upon 
answeis,  can  be  obtained  at  the  end  of  a  cer* 


±  V\ 
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Vide  Hatmon's  Chancery  Practice,  vo),  I. 
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tain  number  of  months ;  that  security  which, 
in  an  examination  vivd  voce>  as  before  a  jury, 
may  be  obtained  in  so  many  minutes.  The 
allowance  of  time  on  an  amended  bill  is  pre- 
cisely the  same  as  that  on  the  original  bill, 
except  that  a  third  application  is  not  allowed. 
By  every  such  set  of  amendments,  therefore, 
a  title  is  given  to  the  defendant  to  purchase 
a  further  quantity  of  delay,  to  the  amount  fol- 
lowing:— 

1.  Allowance  by  regulation,  ...     8  days 

2.  More  on  first  motion  of  course,  if 

it  be  a  town  cause,     ...        28 
if  a  country  cause,      .    42 

3.  More  on  second  motion  of  course,  21  * 

The  delay  thus  sold  is  altogether  indepen- 
dent of  all  just  cause  of  delay.  Paying  the 
price,  it  is  as  much  at  the  command  of  him 
who  has  no  just  demand  whatever  for  a  mo- 
ment's delay,  as  of  him  who  has  t»ver  so  just 
a  demand  for  a  delay  of  ever  so  great  a  length. 
It  is  on  this  account  that  it  is  said,  as  with 
the  strictest  propriety  it  may  be  said,  to  be 
sold. 

The  case,  and  the  only  case,  in  which  it  is 
not  sold,  is  where  a  special  rase  is  made  for 
extra-delay,  on  some  special  giound.  The 
supposed  facts  constitutive  of  the  supposed 
ground  are  then  brought  before  the  court  by 
motion  not  of  course  ;  supported  by  evidence 
(though  in  the  incongruous  shape  of  allidavit 
evidence,)  with  liberty  on  the  other  side  to 
oppose,  with  or  without  counter-evidence  in 
the  same  shape.  The  judgment  of  the  court 
is  in  that  case  exercised,  and,  whatsoever 
may  be  the  fees  received,  the  term  sal*',  if 
here  applied,  would  be  incongruous. 

Price  of  the  quantity  sold  at  caMi  motion 
of  course  :  — 

1.  Counsel,  for  making  the  motion,    10s.  (5d. 

2.  Solicitor,  for  drawing  instructions 

for  the  motion, 2s.  fid. 

3.  Solicitor,  for  attendance  on  coun- 

sel and  court, 6s.  8d. 

4.  Entering  appearance  of  the  defen- 

dant,    t  5s.  4d. 

5.  Clerk  in  court,  for  his  attendance,  (5s.  8d. 

6.  Solicitor,  for  his  attendance  on  the 

clerk, 6s.  8d. 

7.  Order,  entry,  copy,  and  service,      9s.  Od. 

III.  Sham  notices  called  warrants  —  chan- 
cery offices  delay-shops.  * 

*  It  has  b.een  decided,  that,  after  two  insuffi- 
cient answers,  the  defendant  is  not  allowed  six 
weeks'  time  to  put  in  a  third.  Gregor  v.  Lord 
Arundel,  6  Vesey  junior,  p.  144. 

•f  This  is  when  there  is  only  one  defendant. 
In  Chancery,  persons  are  made  defendants  by 
scores;  and,  frequently,  when  no  claim  is  in- 
tended to  be  preferred  against  them.  For  every 
additional  defendant,  an  additional  2s.  10d,  is 
aggregated  to  the  5s.  4d.  already  included  in  the 
calculation. 


Exemplification  the  third : 

Delay  not  sold,  but  regularly  made,  by  the 
subordinate  judges  in  Chancery  called  Mas- 
ters, for  the  purpose  of  extracting  correspon- 
dent fees. 

In  the  Court  of  Chancery,  the  masters  are 
so  many  subordinate  judges,  eleven  in  num- 
ber, by  whom,  each  of  them  sitting  singly  in 
his  closet,  judicial  decisions  in  great  variety, 
and  to  an^  degree  of  pecuniary  importance, 
are  pronounced  in  the  first  instance.  The 
master  is  at  tended  by  the  solicitors  (attorneys) 
on  both  sides :  each  attendance  is  preceded 
by  a  sort  of  summons  or  notice,  addressed  by 
the  master,  at  the  instance  of  the  solicitor  on 
one  side,  to  the  solicitor  on  the  other  side. 
This  instrument  is  called  a  wairant:  and  for 
each  warrant  the  master  receives  a  shilling, 
a  fee  settled  at  a  time  when  that  sum  wus 
worth  perhaps  some  number  of  times  what  it 
is  now.  By  a  custom  which  is  never  departed 
from,  but  of  which  the  exact  time  of  com- 
mencement is  now  inscrutable,  no  real  at- 
tendance ever  takes  place  till  after  the  third 
warrant. {  By  an  habitual  connivance  on  the 
par  t  of  these  subordinate  dispensers  of  equity, 
for  the  purpose  of  trebling  the  emolument 
lawfully  receivable  by  them,  the  quantity  of 
dcl.iy  is  thus  trebled  to  the  suitors  :  to  the 
pioportionable  distress  of  the  suitors  on  one 
or  both  sides,  according  as  the  persuasion  of 
the  justice  of  a  man's  cause  is  entertained  on 
one  side  only,  or  on  both. 

For  the  more  effectual  attainment  of  the 
same  ends,  the  quantity  of  time  bestowed  by 
the  m.istor  at  any  one  attendance  is  never 
more  than  an  hour,  but  may  be  to  any  amount 
less.  On  these  several  occasions,  what  ac- 
tually passes  is  no  more  to  be  known  than 
what  passes  in  the  divan  at  Constantinople: 
but,  by  whatever  cause  the  custom  of  three 
wai  rants  for  an  attendance  was  produced,  by 
the  same  cause,  of  course,  the  rate  at  which 
business  is  done,  when  the  partnership  are 
ashamed  or  afraid  to  put  it  off  any  longer,  is 
regulated.  As  often  as  the  suit  affords  a  party 
who  by  dishonesty  or  insolvency  is  engaged 
to  seek  delay,  here  is  an  individual  whose 
interest  it  is,  that,  on  each  attendance,  the 
quantity  of  business  done  shall  be  as  small  as 
possible  ;  and,  whether  the  suit  affords  any 
such  party  or  no,  it  affords  two  professional 
law}er*,  whose  interest  it  is,  as  well  as  that 
of  the  judge,  that  this  maximum  of  delay  shall 
be  produced.  Here,  then,  exists  a  corrupt 
interest,  constantly  acting  upon  a  set  of  per- 
sons who  are  known  to  pay  habitual  obe- 
dience to  it,  and  who,  amongst  them,  without 
the  smallest  danger  of  punishment,  or  so  much 
as  shame,  have  it  completely  in  their  power 
to  put  themselves  in  possession  of  the  cor- 
rupt profit  which  that  interest  invites  them 
to  receive. 


ride  supra,  Vol.  V.  p.  349. 


lUTlQNALE  OP  JUDICIAL  EVIDENCE.  [Booi  VHL 


*  Go,  w*y  d*y  you  please  into  Westminster 
Hftili  you  may  bear  pompous  eulogiums  on 
the  importance  and  essentiality  of  publicity 
to  judicature.  But  the  occasion  sin  which  pu- 
blicity hw  place,  are  —  what  ?  Those  in  which 
il  elittHfc  to  prevented  Those  in  which  se- 
«r«tybaftplace of  publicity,  are—what 9  Those 
In  wbfch  it  can  be  prevented .  and  to  this 
Miter  description  belong  some  of  the  roost 
faportant  among  civil  cases  Whatever  abuse 
j&nnot  be  fastened  upon  justice,  the  absence 
*£  it  is  trumpeted  foi  tli  with  great  ceremony 
jRqjula  generali8t  touching  mischief  — What 
y$tt  can  do,  do  and  profit  by ,  what  you  car 
not  do,  take  credit  for  not  doing 

In  a  master's  office  reigns  perpetual  dark* 
ness,  and  we  see  the  coiihequem-e.  Punish- 
able corruption,  probably  none*  unpunishable, 
naturally  as  much  as  possible.  The  thicket 
the  darkness,  the  less  the  demand  foi  any- 
thing in  the  shape  of  a  reasonable  soul,  m  the 
human  flesh  subsisting.  In  such  a  state  of 
things,  the  natuial  course  is  that,  of  that 
business,  that  judicature,  which  is  said  to  be 
done  by  the  master,  a  great  deal  «hould  be 
in  reality  perfoimed  by  the  cleik  * 

Lawyer. — What,  su  1  Do  you  date  to  insi- 
nuate anything  to  the  prejudice  of  the  learn- 
ing, the  assiduity,  the  sound  judgment,  of 
gentlemen  of  such  high  respectability  as 

Non-lawyer  — Indeed,  sir,  I  do  not  dare  do 
any  such  thing.  To  be  sure,  I  have  been  in 
use  to  hear  something  "  to  this  or  the  like 
purpose  01  effect/1  so  long  as  I  h<we  been  in 
Use  to  hear  anything  about  Westimnstei  if  all, 
or  the  Inns  of  Court,  which  may  now  be 
aomewbat  above  sixty  years;  but,  peihaps 
if  applied  to  any  narticulai  poison,  nothing 
of  all  this  would  be  found  to  be  ti  iu»  arid,  if 
there  were  any  person  in  particular  of  whom 
I  thought  it  tiue,  do  you  think  you  would 
catch  me  sa>ing  so9  Indeed,  sir,  you  would 
not.  My  business  is  with  y  enact  and  specie* 
to  individuals,  I  make  my  bow 

What  makes  the  practice  the  more  valuable, 
in  the  character  of  an  example,  is  the  small- 
ness  of  the  fee/ 

Is  it  credible  that  a  man  in  such  hi^h  office, 
receiving  so  many  thousands  a-year,  beating 
BO  long  a  gown  upon  his  shoulders,  and  so 
venerable  a  mass  of  artificial  hair  upon  hi* 
head,  indued  consequently  with  so  nch  a  stock 
of  learning  and  virtue, — that  a  man  so  gifted 
should  ever,  in  any  single  instance,  be  con- 
tent to  do  so  much  mischief  for  a  few  shil- 
lings ?  Is  it  in  the  nature  of  a  man  so  to 
<fegrw}e  himself? 
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Accident  once  led  me  to  an  examination, 
, be  taken  by  an  alderman  of  our  great 
"     the  clerk  found  thought  and  words 
*«  AWemmn  yielded  auspices.    Yet  the  alder- 
Rpari  n*dxwen  a  lawyer  in  his  day,  and  this  was 
to  a  ta*  and  crowded  place.  What  had  it  been 


Whether  in  the  nature  of  a  man,  is  a  pro- 
blem I  leave  to  philosophers.  What  is  cer- 
tain is,  that  it  is  in  the  nature  of  an  English 
judge.  A  man — any  man  that  ever  breathed 
in  such  high  office — do  so  much  mischief  for 
a  few  shillings9 — and  that  in  the  very  teeth 
of  common  sense  and  common  honesty,  and 
without  thg  shadow  of  an  excuse9  A  man? 
Why,  they  all  doit,  and  foi  a  single  shilling:  it 
is  every  day's  practice  and  the  Chancellor  and 
the  Master  of  the  Rolls,  their  superiors,  know 
ot  their  doing  it,  see  them  doing  it,  see  them 
everv  day  So  taf  fiom  stopping  it,  did  ever 
Chancellor,  dead  or  living,  ever  let  fall  so 
much  as  the  slightest  token  of  disappiobation 
at  the  piocesb  going  foi  ward  perpetually  un- 
der his  nose  }  How  should  he  I  What  sense 
is  there  in  expecting  he  should?  Would  you 
have  the  husbandman  tuin  up  hi^  nose  at  the 
rottenness  ot  the  nianuie  that  is  giving  fer* 
tility  to  hy.  fields*  The  piesent  shilling  of 
the  mastei  is  the  future  shilling  of  the  chan- 
celloi  As  often  as  a  master  dies,  the  chan- 
cellor puts  into  the  office  whom  he  pleases* 
The  £10,000  or  £  1 3,000  a-j ear  of  the  chan- 
cellor, with  its  et  tateiav,  and  their  et  catera% 
— are  not  shillings  the  stuff  it  is  composed 
of* 

To  this  most  highly  and  best  rewarded  ot 
all  lawyers,  the  value  of  every  office  to  which 
he  has  the  nomination  is  in  the  direct  latio  of 
the  emolument  it  brings,  and  in  the  inverse 
i at  10  of  the  qualifications  it  requires  The 
less  capacity  it  icquiies,  the  more  open  it 
leaves  his  choice  among  his  ft  lends.  The 
more  emolument  it  brings,  the  more  worthy 
it  is  of  thur  acceptance 

Not  that  the  situation  of  these  learned 
suhoidmates  has  been  altogether  matter  of 
neglect  to  then  still  more  highly  learned,  and 
withal  noble  and  honourable,  principals  f 


+  So  long  ago  as  in  1734  (18th  March,)  there 
was  cin  assembly  ot  chancery  officers  sitting, 
under  the  appellation  of  a  jury,  to  inquire  into 
the  reasonableness  of  their  own  fees  »  On  this 
subject,  one  of  the  findings  of  this  jury  was, 
that,  though  the  recompense  received  by  the 
masters  was  not,  on  the  whole,  an  adequate  one, 
yet,  adequate  compensation  being  made,  those 
"  fees  on  warrants  should  be  taken  away:*9  and 
that,  this  done,  u  rules  should  be  laid  down 
for  preventing  the  like  consequential  expenses 
being!  continued  on  the  suitors,  after  such  new 
regulation  " 

*  In  the  year  1740,  there  existed  a  set  of  cotnmisu 
sioners,  appointed  "  (or  taking  a  survey  of  the 
offices  of  the  courts  of  justice,  thipughout  Eng« 
land  and  Wales,  and  inquiring  into  the  fees."* 
In  the  report  made  by  these  commissioners,  dated 
8th  November  1740,  the  passage  containing  the 
opinion  of  the  jury,  as  above,  is  transcribed. 

Several  times,  at  the  instance  of  the  official 
lawyers,  have  augmentations  been  made  to  the 
salary  of  these  subordinate  judges.  At  no  tfafcft 

a  27th  Fhu  Rep.  p.  20.       *  Ib.  p.«. 
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motion  causes  with  their  fees,  and  such  cause* 
actually  produced  to  the  number  of  hundreds 
(bow  many  hundreds  is  not  said)  in  the  course 
of  five-and-twenty  years,  f 


In  the  district  called  the  Rolls  there  is  a 
chapel,  and  in  that  chapel  a  catechism,  in 
which,  to  the  question — "  Who  is  thy  neigh- 
bour?" the  answer  is,  the  Master  who  sits 
next  to  me. 

Court  of  Chancery,  15lh  August  1805. — 
Sitting,  Lord  Eldon.  Parcel!  v.  Macnamara. 
Morning  Chronicle,  Aug.  16. 

Application  for  an  order  to  the  master, 
authorizing  him  to  sit  dc  dtc  iu  diem,  till  the 
accounts  between  the  parties  \\tre  adjusted. 

11  Lord  Alvanley  had  been  of  opinion  that 
the  matter  was  authorized,  and  that  it  was 
his  duty,  without  any  order,  to  exercise  his 
discretion  in  every  case  of  the  kind.  Wore 
his  lordship  of  that  opinion,  lie  should  think 
any  order  unnece^ar),  and  therefore  impro- 
per. When,  however,  he  looked  at  the  prac- 
tice of  the  court  for  the  la*t  t  \\  ent j  -five  \  curs 
and  considered  that  hundreds  of  oideisof  the 
kind  had  been  made  within  that  'period,  he 
could  not  persuade  himself  that  all  ot  them 
had  been  granted  for  no  earthlv  purpose,  but 
must  suppose,  \\ithout  such  order,  that  the 
right  of  the  master  to  do  what  \\as  heie  re- 
quired, did  not  i'xi-t.  His  loidship  therefore 
granted  the  order  to  the  master,  subject  to 
the  master's  exoi  rising  his  own  judgment, 
having  obtained  the  po\\erxto  act,  \\hether 
the  ciiciinibtanrcs  of  the  ca-e  rendeied  it  ne- 
cessary for  him  to  do  so  exerv  dtiy  or  not." 

The  practice  of  the  court,  then,  is  so  con- 
trived (if  the  account  thu-»  givm  of  it  be  cor- 
rect,) purposely  so  contiivrd,  that  the  mastei 
shall  not  have  it  in  his  power  to  make  that 
distribution  of  his  time,  \\hich,  in  the  judg- 
ment of  the  only  judge,  who,  with  the  power, 
has  the  facts  before  him,  i«  confoimable  to 
the  demands  of  justice*.  1U  the  sham  war- 
rants, with  their  fees,  a  regular  sjstcm  of  de- 
lay is  organized.  But,  fi  0111  this  regular  delaj , 
by  the  motion  for  the  tic  die  in  diem  \\ith  its 
fees,  an  exemption  is  ah\a\s  lead)  to  be  ^old. 
And  what  is  it  that  at  this  pure  is  pui chased? 
Not  any  obligation  on  the  suboidinate  judge, 
but  a  licence  onl),  and  pro  line  victs  only,  to 
do  justice. 

Ilere,  then,  \ve  see  a  perpetual  writ  of  in- 
junction issued  by  the  superior  judge  of  the 
high  court  to  his  eleven  subordinates,  prohi- 
biting them  from  doing  justice.  A  prohibi- 
tion on  justice:  and  to  what  end?  That,  as 
often  as  a  paitj'b  impatience  for  justice  is  too 
strong  for  controul,  an  attempt  may  be  made 
to  purchase  it  at  the  expense  of  an  incidental 
suit,  carried  on  by  affidavit  evidence  :  a  suit 
which,  if  needful,  shall,  for  that  once,  render 
it  so  far  possible  to  do  justice.*  Injustice 
established  as  a  rule  of  practice,  to  produce 

has  the  mouth  of  any  lawyer  been  opened,  to 
stop  these  judges  from  the  receipt  of  fees  on  false 
preteoces. 

*  Supposing  this  report  and  another  to  be  cor* 
r«ct,  two  things  arc  certain  relatively  to  a  con. 


science  which  may  be  takeu  for  a  sample  of  other 
consciences. 

One  is,  that,  in  the  perpetual  prohibition  thus 
put  upon  justice,  saving  bought  exceptions,  there 
is  nothing  by  which  the  sensibility  of  that  deli- 
cate organ  is  affected  by  any  such  sensation  us 
that  ot  pain. 

Another  is,  that  either  the  practice  of  the  sham 
warrants  (a  practice  so  well  known  to  every  other 
learned  person  who  knows  anything  about  the 
court  ana  its  practice)  had  been  fortunate  enough 
to  escape  his  lordship's  notice;  or  that,  in  the 
practice  of  making  delay  on  false  pretences  for 
tbe  sake  of  fees,  there  is  nothing  capable  of  af- 
fording apy  such  unpleasant  sensation  to  the  same 
learneu  conscience. 

•  Whence  does  this  appear?  From  an  autho. 
rity  no  less  exalted  and  inusistible  than  his  lord- 
ship's o\\n  certificate.  "•  I  quit  the  office  I  hold," 
sajs  his  lordship's  speech  in  so  many  words,*  4t  I 
quit  theoti'ce  I  hold,  without  one  painful  reflec- 
tion :  and  1  enjoy  the  grateful  feeling,  that  there 
is  no  suitor  uho  can  say  1  have  not  executed  it 
conscientiously."  Most  assuredly  no  suitor,  who 
has  read  the  trial  of  3 In  Justice  Johnson  for 
words  said  of  the  noble  and  learned  lord's  noble 
and  learned  friend  and  colleague,  will  say  so  if 
he  is  MISC. 

There  arc  four  modes  of  defending  innocence, 
when  attacked  bv  the  press.  One  is  by  silence; 
another  by  answer;  a  third  by  prosecution  ad- 
nutting  proof  of  delinquency ;  a  tourth  by  a  mode 
of  prosecution  that  shdll  preclude  it.  The  last* 
is  the  mode  chosen  by  English  judges :  and  then 
they  grow  bold  and  say — "  Accuse  me  if  you 
dare." 

•f  Description  of  the  mode  of  proceedings  be- 
fore a  Master  in  Chancery;  from  the  "  Apology 
for  the  Conduct  of  Mrs.  f  Teresa  Constantia 
Phillips,"  anno  17B1,  vol.  iii.  p.  173-178. 

"  By  means  of  these  sul.terfuges  and  evasions, 
she  w<is  above  two  years  before  she  was  able  to 
get  a  report;  for  ulien  a  warrant  was  taken  out, 
and  the  parties  were  to  attend  at  five,  nobody 
appeared  till  after  six,  and  then  it  was  either  a 
message  from  the  counsel  or  the  solicitor,  to  beg 
the  Muster  would  be  so  good  as  to  excuse  the 
counu1/,  \iho  1 1 ad  a  cause  in  Chancery,  or  some 
othtr  m>-/>?/.v/um  that  day,  and  could  not  pos- 
sibly attend. 

'"'if  the  counsel  was  ready,  the  solicitor  was 
ill,  or  had  a  cause  elsewhere. 

u  At  other  times.  Mr.  W.  would  promise  to 
take  a  warrant  out  for  the  next  attendance,  as  it 
came  in  his  turn;  and,  if  he  kept  his  word  (which 
seldom  happened,  for  he  generally  chose  to  for. 
get  it.)  he  would  take  it  out  three  or  four  days 
later  than  he  agreed  to  do."  [A  warrant — Here 
was  every  exertion  made  that  could  be  made,  to 
make  delay :  if,  at  this  time,  the  practice  of  taking 
out  three  warrants  constantly  for  three  different 
days  to  procure  one  attendance  had  been  esta- 
blished, would  not  some  notice  have  been  taken 
of  it  ?]  "  In  fine,  thus  was  she  played  off  and 
amused  by  these  gentlemen:  it  iflte  looked  upon 
as  a  great  point  gained  if  one  warrant  in  sfa 
was  spoken  to;  and  then  it  was  only  to  go  the 

•  Morning  Chronicle,  Feb.  5,  1806, 
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Stt<&  being  the  pattern  set  at  the  metro- 
it  may  be  imagined  whether  imitation 


matter  over  and  over  aqain*  with  all  the 
ifty  their  irnagipatiotis  could  furnish. 
/ery  frequently  the  modification  of  a  word 
bftlt)>eeti  the  business  of  a  whole  attendance;  for 
the  counsel's  watch  was  laid  upon  the  table  by 
histf,  and  he  took  great  care  never  to  exceed  a 
iMWrad  beyond  the  hour. 

u  Though  this  is  a  most  ternble  grievance  to 
a  suitor,  can  it  be  imagined  a  master  will  be 
M  infatuated  as  to  diwountenance  a  practice 
whereon  the  chief  pi  ojits  of  his  place  depend  ? 
No.  surely. 

*'  Then  what  remedy  is  there  left  for  the  party 
dlitre&sed  by  these  imquitom  delays  *  Why,  they 
Utast  move  the  court  by  their  counsel,  that  the 
master  may  expedite  his  report,  and  the  paities 
attend  de  die  in  diem  >  and  a  motion  of  this  kind 
is  seldom  or  ever  made  but  you  tun  the  m&  of 
gaining  the  master's  displeasure  bejoie  whom 
your  question  stands;  and  no  doubt  that  would 
be  looked  upon  as  a  danueious  piooeedmg, 
therefore,  this  is  wn  evil  without  temctfy 

**  But  at  last,  in  1744,  she  obtained  a  report  in 
her  favour,  after  being  obliged  to  put  in  six  ot 
woen  different  anwers;  tor,  if  by  any  chance 
there  was  the  word  then  instead  of  {fain,  they 
blotted  it  out  to  oblige  her  to  put  in  another,  and 
then  another,  till,  finding  no  possibility  of  cavil, 
sven  at  a  worrf,  they  were  obliged  to  give  it  up, 
ifter  two  years  and  some  months  close  attendance, 
uid  that  monstrous  expense 

u  However,  that  this  summary  way  of  proceed- 
ing may  not  give  our  readers  too  high  an  opinion 


rl  the  law,  they  will  be  pleased  to  observe,  before 
she  went  to  Jamaica,  tms  had  been  above  two 
years  referred  to  the  master  therefore,  from*  first 
to  last,  exclusive  of  the  time  she  was  abroad,  this 
answer  was  five  years  attending;— -not  that  she 
lays  the  blame  upon  the  master  to  whom  it  was 
referred,  for  whencthey  at  any  time  attended. 
Bind  he,  good  old  gentleman,  could  keep  himself 
wake*  heendcavouied  all  in  Ins  power  to  under- 
stand them. 

tt  The  Piaster,  shebelie\es,  was  an  hone&t  man ; 
but  not  one  of  those  judges  who,  *  if  he  could  see 
light  through  a  hedge  which  he  was  not  able  to 
pass*  would  jump  over  it '  [An  expression  of 
Lord  Chancellor  Tulbot's  in  this  cause  ] 

"  Mr.  M; n*s  counsel  and  solicitor  in  this 

;ase  were  his  neighbours;  and,  before  any  war- 
•ant  was  to  be  attended,  they  generally  smoked 
I  pipe  together,  and  the  stones  they  told  him 
vere  so  very  different  from  what  she  used  to  tell 
urn  before  their  faces  the  next  day,  it  perplexed 
toe  good  old  gentleman  to  such  a  degree,  that  he 
ised  to  fall  asleep  for  relief;  and  when  he  awaked, 
nade  an  excuse  for  what  he  called  shutting  bib 

sves  to  save  them;  and  Mr.  O (who  con- 

rauea  all  the  time  he  was  reposing  still  talking,) 
Maw  say—  Well,  master,  I  believe  you  will 
mof  opinion  that  this  line  we  have  been  arguing, 
to .  And  this  deponent  at  that  time  lodged  at 
he  house  of  Captain  Burton,  &c."  should  stand 

"^    And  this  deponent  on  or  about  that 
"  a  lodger  at  the  house  of  one  Captain 
fcc**** 

observe  how  material  was  this 


be  of  opi. 
ought  to  be  altered,  and  more  e\- 


is  in  danger  of  being  slack  in  the  shade  of  4 
distant  piovince. 

On  passing  accounts  before  the  court,  of 
grand  sessions  upon  the  Chester  division  of 
the  Welsh  circuits,  "  each  side  is  to  file  its 
interrogatories  with  the  registrai,  and  to  take 
out  three  warrants,  for  the  other  side  to  be 
present  at  settling  them"  (six  notices,  to  pro- 
duce the  effect  of  one,)  **  else  on  the  third 
\A  arrant  the  registrar  proceeds  ex  parts  "* 
August  1789  ib  stated  as  the  time  at  which 
this  practice  was  perhaps  instituted,  more 
pi  obably  recognised 

Yet,  in  that  barne  court,!  the  "  course  of 
equity  pioceedmgb  is  even  more  dilatory  and 
prohs  than  in  the  high  court  of  Chanrery  ;" 
the  little  Welbh  equity  court  being  a  sort  of 
dormouse,  that  "  must  generally  sleep  ten  or 
eleven  months  of  the  year,"  the  great  high 
com  t  a  sort  of  bloth,  which,  though  at  its  own 
pace,  keeffe  on  crawling  almost  the  whole  year 
round  Five  or  six  times  us  much  delay  as  in 
'the  giand  warehouse  of  delay  ,  and  yet  not 
enough  for  the  appetite  of  leained  travellers, 
without  the  extra  portion  attached  to  the 
sham  wanants 

Fiorn  the  bdine  school,  take  another  speci- 
men of  the  art  of  making  business. 

P  114  "  Wheie  there  is  a  replication, 
there  mu^t  be  a  publication  [of  the  evidence,] 
though  no  witness  be  examined  ,"  1.0  though 
there  is  nothing  to  publish  To  what  end 
thus  attack  impossibility  t  and  vanquish  it  ? 
Answer  That  the  plaintiff  may  move  (t.  e. 
fee  counsel  to  move)  that  that  whieh  cannot 
be  done  may  be  done  Take  the  passage  at 
length  —  "  If  defendant  neglects  to  take  it 
out  and  execute  it'*  [a  commission  foi  the 
examiiicftion  of  witnesses,]  "  plaintiff  may 
neitcttcuit  (i  c  next  half  year,)  move  for 
publication,  though  no  witness  be  examined; 

plained,  and  therefore  is  insufficient  ;  but,  as  it 
is  M\  o'clock,  we  must  defer  our  other  objections 
till  the  ne\t  warrant  * 

u  The  poor  old  gentleman  generally  consented; 
for  it  is  not  to  be  imagined  an  apothecary  would 
be  against  a  repetition." 

Lawyer—  Memoirs  of  a  courtezan  ?—  a  pretty 
source  to  draw  ftomf 

Give  me  a  better,  and  I  draw  from  it  Is  it 
my  fault,  that  the  transactions  of  a  cell,  where 
a  great  part  of  the  property  of  the  kingdom  is 
perpetually  telling  over  a  giidiron,  should  be  as 
perpetually  involved  in  darkness  ?  In  such  a 
state  of  thinn,  have  not  the  faintest  lights  their 
value?  Of  die  matters  of  fact  there  stated  M 
true,  must  not  some  the  most  material  have  been 
in  their  own  nature  matters  of  notoriety?  With 
her  adversaiy  she  was  at  bitter  enmity:  but,  as 
to  the  state  of  the  law,  and  the  conduct  of  those 
by  whom  it  was  administered,  she  had  no  motive 
for  representing  it  as  being  any  otherwise  than 
she  found  it. 

*  &c*  of  Great  Sessions,  p.  124  Alma 


t  Preface  to  the  "same  work,  p.  xxviil 
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for,  where  there  is  a  replication,  there  must  be  a 
publication,  though  no  witness  be  examined.'* 
Here,  too,  we  see  a  sample  of  equity  logic, 
from  the  school"  of  Gilbert  and  Blacks  tone. 
Take  any  arrangement  that  comes  uppermost, 
the  more  irrational  the  better,  —  if  you  want 
a  reason  for  it,  write  it  over  again,  with  a  for 
before  it.  The  use  of  such  logic  is,  to  enable 
sucfi  morality  to  pass  without  notice. 

IV.  Sham  notices  called  distrinyasses  — 
Exchequer  a  delay-shop. 

Exemplification  the  fourth  :  — 

A  corporation, accordingto  Lord  Coke  (who 
was  not  ill  acquainted  with  them,)  has  no 
conscience.  What  is  better,  it  has  commonly 
a  long  pur*e.  Problem,  how  to  get  the  mo*. 
ney  out  of  it  ?  Solution  :  Hy  both  these  qua- 
lifications, it  is  so  much  the  better  disposed 
to  the  purchase  of  that  delay,  of  which  the 
court  of  Exchequer,  as  well  a*  the  other 
shops,  has  an  assortment  bo  perfectly  at  its 
service. 

Is  it  your  misfortune  to  have  a  demand 
upon  a  corporation  ?  You  mu^t  let  off  upon 
them  three  writs  or  three  pair  of  writs,  one 
after  another.  ]>y  the  help  of  Ihe^c  three 
writs,  at  the  end  of  about  seven  or  eight 
months  the  suit  is  just  begun,  the  corpora- 
tion having  made  what  is  called  an  appear- 
ance, that  is,  employed  an  attorney  to  act  for 
them,  but  nothing  as  jet  done.  Thoe  three 
writs  are  worth  beyond  comparison  more  than 
the  three  warrants  ;  but  then  there  i^  an  end 
to  the  writs,  which  there  never  is  to  the 
warrants. 

Sum  demanded,  sa>  £2,000.  The  writ  is 
a  command  to  the  sheriff  to  levy  so  much 
money  at  the  defendant's  expense,  in  the 
event  of  his  not  emplo}ing  an  attorney,  as 
he  ought.  In  \our  first  writ  jou  take  care 
that  the  sum  thu*  levied,  or  ordered  to  be 
levied,  shall  l>e  a  sum  plainly  inferior  to  the 
interest  of  the  money  in  dispute,  lor  the  time 
which  the  defendant  gains  by  taking  no  no- 
tice:  a  customary  sum  N  4(U.,  and  perhaps 
there  is  no  other.  Defendant  not  appearing, 
you  are  almost  angry,  and  to  show  \ou  arc 
in  earnest,  you  fee  counsel  to  move  for  a 
larger  sum,  taking  care  not  to  be  too  hard 
upon  him  —  say  £20.  The  same  cause  prt- 
serving  inviolate  tin  the  part  of  the  corpora- 
tion the  same  principle  of  passive  disobedience, 
you  are  now  quite  angry ;  and  to  show  you 
are  not  to  be  trifled  with  any  longer,  you 
move  a  second  time,  get  your  third  di&tringas, 
with  your  £50  worth  of  issues,  for  that  is  the 
phrase. 

In  Mr.  Fowler's  account  of  the  practice  of 
the  Court  of  Exchequer*  (equity  side,)  are 
to  be  found  three  original  and  highly  instruc- 
tive cases,  from  which  the  above  instruction 
was  composed.  Corporations  squeezed  r  —  1 . 


Corporation  of  Bridgewatcr;  2.  East-India 
Company ;  and  3.  A  free  grammar  school. 

Average  quantity  of  delay  sold,  between 
half  a  year  and  a  year ;  after  which  the  cause 
was  to  begin.  Profit  to  the  partnership,  not 
disooverable.  Cure  taken  by  the  court  in  each 
case  that  the  amount  of  the  eventual  mulct 
on  the  second  order  should  not  exceed  £20, 
lest,  obedience  to  the  second  order  should  take 
away  the  pretence  for  the  third.  In  two  out 
of  the  three  cases,  a  biace  of  writs  were  let 
pffat  a  time. 

Thus  in  the  Exchequer,  equity  side.  But, 
at  common  law,  the  art  of  dealing  with  cor- 
porations is  not  less  completely  understood. 
The  same  care  to  avoid  precipitation;  and 
the  same  tender  caution  not  to  bear  too  hard 
upon  the  corporation  (though  it  has  no  con- 
science )  a  fust  and  second  time.f 

A  judge,  who,  with  a  wish  to  do  justice, 
pos^es^ed  power  suitable, — can  it- be  necessary 
to  a^k  what,  in  such  a  ft^e  he  would  do?  He 
would  send  for  an  acting  member  of  the  cor- 
poration, the  direct  inir  head,  the  writing  hand, 
or  any  other  (what  difficulty  soever  they 
mi«ht  find  in  ^ettlin^  the  matter  among  them*- 
selves  there  would  be  no  more  difficulty  on 
the  part  of  the  judge  in  dealing  with  them, 
than  with  any  one  of  them  in  his  individual 
capacity;)  and  \\hat  was  not  done  in  the 
Exchequer,  among  *o  many  learned  hands,  in 
six  months,  could  he  done  in  half  as  many 
minutes. 

V.  Sham  representations  —  Scotland  — 
Court  of  Se^^ion  a  delay-shop  —  Lord  Ordi- 
nary the  shop-keeper. 

Exemplification  the  fifth  :  — 

In  Scotland,  a-  everjbrilv  knows,  no  fewer 
than  fifteen  judge**  are  occupied  in  obstruct- 
ing one  another'*  dcci^on,  and  frittering  away 
one  another'*  responsibility,  all  sitting  in  one 
court,  f 

As  with  most  other  functionaries,  so  with 
judges,  in  the  calculation  of  common  sense, 
the  chanre  of  right  decision  is  (because  re- 
spon^ibilitj  is)  in  the  inverse  ratio  of  the  num- 

f  Scllon's  Crompton,  I.  217;  II.  76,  77- 
f  At  the  time  when  this  appears  to  have 
been  uritten  (HiUfi,)  the  fifteen  judges  of  the 
Court  of  Session  were  in  the  practice  of  sitting 
as  a  sort  of  deliberative  assembly,  and,  like  a 
legislative  body,  they  are  known  to  have  been 
divided  into  parties  on  important  legal  points,  the 
debates  being  often  cohctucted  with  great  acri- 
mony. In  1808  (48  (i.  III.  c.  151)  the  court  was 
separated  into  two  divisions.  In  1825  (6  G.  IV. 
c.  120)  seven  of  the  judges  were  appointed  to 
sit,  under  the  title  of  Lords  Ordinary,  as  single 
judges,  deciding  cases  in  the  primary  instance* 
In  1830  (1 1  G.  IV.  &  1  W.  IV.  c.  69)  the  number 
of  judges  was  reduced  to  thirteen,  and  there  are 
now  (1839)  five  judges  who  individually  decide 
cases  in  thefirst  instance,  and  two  courts  of  further 
recourse,  each  consisting  of  four  judges.  In  cases 
of  difficulty,  it  is  still,  however,  the  practice  to 
take  the  opinions  of  all  the  thirteen  judges.— .Erf. 
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Mfc  t  Itt  Frenefe  calculation  in  the  dfrwf  ratio : 
i  tbifck  quarto  volume  of  calculations  is  built 
*pon  thit  ground.  In  France,  sale  of  offices 
j;*n&  among*!  others  of  judicial  offices)  was 
Ml  object  ot  revenue.  Before  she  gave  kings 
ta  BngUmd, —  drawn  by  necessity,  Scotland 
Rhilig  to  France.  French  law  shows  through 
tt00tch  law  in  a  thousand  places. 
V  Under  this  system  of  obstruction,  lest  suits 
|h<ta!d  get  through  too  fast,  a  soi  t  of  a  turn- 
pike was  contrived,  with  one  of  their  lord- 
Alps,  in  quality  of  turnpike  man,  to  stop  the 
Dause  and  take  toll  of  the  suitors,  with  the 
title  of  Lord  Ordinary 

In  no  one  sort  of  cause  is  he  bound  to  give 
my  decision ;  in  some  he  is  not  allowed  in 
no  cause  is  the  suitor  bound  by  his  decision, 
ihould  be  have  been  pleased  to  give  one  •  in 
tome  sort  of  causes,  the  suit,  after  regularly 
ping  up,  as  reguldily  comes  down  again,  be- 
'ore  anything  can  be  done  in  it. 

The  king  of  France  4lth  forty  thousand  men, 
Went  up  the  hill,  and  then  came  down  again. 

This  privilege  of  not  judging,  does  he  fre- 
juently  avail  himself  of  it  ?  This  would  be 
•vorth  knowing.  If  thjs  modesty  is  general, 
lie  result  is  curious.  Here  is  a  couit  com* 
x>$ed  of  fifteen  judges,  each  of  them,  by  his 
>wn  acknowledgment,  unfit  to  be  a  judge 

What  1  not  take  so  much  as  a  chance  for 
fiving  satisfaction  to  the  parties9  Impose 
xpon  them  purposely  the  most  vexatious  lot 
that  necessity  can  preset  ibe  ? 

Supposing  you  to  have  got  a  decision  of  his 
lordship  (called  an  inter locutoi)  in  jour  favour, 
think  you  that  a  guess  can  be  foi  med  wlu  n 
the  cause  will  terminate?  Not  it  indeed 
After  receiving  a*  fortnight's  delay  gratis," 
four  adversary  gives  in  a  representation,  and 
then  the  cause  stops  Some  time  01  other 
somes  a  second  in tei  locator,  adhering  to  the 
irst :  stop  again  and  so  on  without  end, 

On  each  such  representation,  fee  to  his  lord- 
ihip's  clerk,  3s  ,  to  the  other  members  of  the 
mrtnersbip,  other  fees:  amount  ot  each,  and 
lumber  in  the  whole,  unascertainable. 
*  Seeing,  in  the  instance  of  masters9  warrants, 
vhat  the  power  of  one  shilling  was  in  England, 
in  estimate  may  be  formed  of  what  (even 
vere  this  all)  the  power  of  three  may  have 
>een  in  Scotland. 

Lawyers,  of  all  men,  are  least  given  to  the 
:elling  of  tales  out  of  school  the  quantity  of 
itmae  that  transpires  is  as  nothing  in  com- 
prison  with  that  which  is  kept  close.  Heie 
ifid  there,  by  a  momentary  fit  ot  pique  or  pro- 
tttv,  an  incident  comes  to  light. 

In  the  picture  above  given,  is  the  character 
i^Scotch  justice  injured9  Hear  from  her  own 
Uromhfppers.  First,  let  us  hear  from  Mr. 
ftHtt*l|>ow  the  matter  stood  in  1768. 

1,  *  tt  in  a  common  device  of  defenders 
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who  want  delay,  to  suffer  decreets  to  p*s*  in 
absence  against  them,  and  then  to  offer  a  re* 
presentation  to  the  Lord  Ordinary,  praying  t4 
be  heard  in  their  defence.  By  this  shift,  the 
determination  of  causes  is  greatly  postponed, 
and  much  unnecessary  trouble  is  given  to  the 
Lord  Ordinary  in  readi rig  representations  which 
contain  nothing  mateiial  to  the  cause/'* 

2  "  The  party  who  is  dissatisfied  with  an 
inteilocutor  must  offer  a  representation  to  the 
Lord  Ordinary,  prayvng  an  alteration  of  the 
judgment,  within  ten  sedetunt  days  [amount- 
ing to  a  foitiiightf]  ot  the  signing  of  the  in- 
terlocutor, otheiwise  the  interlocutor  shall 
become  final,  unless,  &c  " 

3.  "  Representation  against  decreets  en- 
tirely in  absence,  may  be  permitted  at  any 
time,  before  extracting  the  decreet  "J 

4  "  The  Lord  Ordinal  y,  after  reading  the 
representation,  will  cither  refuse  the  desire 
theicof,  01* ordain  tluj  ^aine  to  be  answered  by 
the  other  party,  eitliei  of  \\hich  shall  keep 
the  matter  open  until  a  new  interlocutor  is 
pronounced  "  ||    [Failing  both,  it  may  thence 
be  infei  red,  the  cause  would  be  at  an  end.    A 
cat«istrophe  of  this  sort,  does  it  ever  happen  ° 
If  seldom,  the  unhc(ricncy  of  it  is  a  proof  of 
the  constancy  of  Ins  loidship's  vigilance   How 
should  there  be  any  failing  ot  that  virtue0 
The  cause  gone,  with  it  go  the  representation* 
and  the  fees  ] 

5  *'  Every  new  inteilocutor  creates  a  fiesh 
^elay,  as  it  is  competent  to  the  party  who 
thinks  hinmolf  injured  to  offer  a  new  iepie~ 
sent  at  ion,  within  ten  da)  s  [a  fortnight]  of  the 
last  inteilocutor,  and  thcie  being  no  limita- 
tion as  to  the  number  of  lepreseiitations,  the 
occasions  of  delay  aie  infinite,  when  parties 
are  litigfous  "§ 

There  beinj?  no  limitation  to  the  number 
of  repiesentcition*,  theio  is  no  limitation  to 
the  numhci  of  3s  fees  and  there  being  no 
limitation  to  the  number  of  his  lordship's  fees, 
theie  Js  no  limitation  to  the  extent  of  his  lord- 
ship's patience  \V here  is  the  virtue  that  may 
not  be  taught  by  money  ?  By  money,  English 
-judges  are  taught  mendacity  by  money, 
Scotch  judges  are  taught  patience 

G.  "It  the  Loid  Ordinary,  after  repeated 
representations,  shall  continue  to  adhere  to  his 
former  inteilocutor,  the  part}  who  complains 
miiht  eithei  acquiesce,  or  apply  to  the  Lords 
in  the  Inner-house  by  petition." 

This  in  1768  One  and  thirty  years  after,  let 
us  observe  how  the  matter  stood  in  1799.^ 

*  Russell  [viz.  "  The  Foim  of  Process  in  the 
Court  of  Session  and  Court  of  Teinds,  to  which 
is  prefixed  a  General  Account  of  the  College  of 
Justice.  By  John  Russell,  Clerk  to  the  Signet.19 
Edm.  1768,1  p.  51. 

{Bell,  VL  75.          ±  Russell, p.  64 
Russell,  p.  65.         5  Ib.  p.  06. 
Lawrie  fvix.  "New  form  of  Process  before 
the  Court  ot  Session  and  the  Commissioner Teind% 
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10.  "  But,  if  the  order  be  simply  to  answer 
the  representation,  which  is  the  most  usual 
deliverance,  the  other  party  must  give  in  a 
written  answer,  within  the  time  limited  by 
the  interlocutor,  if  any  time  be  specified.";! 
At  giving  in  this  "  answer,"  or  "  any  other 
paper  in  a  cause,  appointed  by  the  Lord  Or- 
dinary," fee  to  his  lordship's  clerk,  3s."|| 

Let  us  now  hear  Mr  Bell,  official  lecturer 
on  conveyancing:,  in  his  System  of  Deeds,  vol. 
vi.f  exhibiting  instruments  of  procedure:  — 

"  When  a  judgment  is  pronounced  by  the 
Lord  Ordinary,  the  cause  must  then  proceed 
as  before,  by  representation  and  petition ;  but 
where  memorials  or  informations  are  appointed 
to  be  given  in,  it  will  most  probably  happen, 
that  the  one  party  is  more  anxious  than  the 
other  ttf'  bring  the  cause  to  a  conclusion :" 
(i.  e.  the  plaintiff  to  receive  his  money,  than 
the  defendant  to  part  witfc  it)  "  and  of  course 
to  force  in  the  memorial,  or  information. 
This  is  to  he  done  only  by  preparing  the  me- 
morial, on  the  part  of  the  client,  and  by 
enrolling  the  cause,  and  praying  the  Lord  Or- 
dinary to  appoint  the  opposite  party  to  lodge 
their  memoiial.  The  Lord  Ordinary  will,  of 
course,  renew  the  order  against  next  calling; 
hut  in  all  probability,  several  such  enrolments 
[value  of  each,  3s.]  will  take  place  before 
the  oicler  bt»  made  peremptory,  or  under  a 
tine  In  short,  this  is  a  situation  in  which  it 
is  almost  impossible  to  force  forward  the 
cause  :  the  only  remedy  jou  have,  is  by  con- 
st anf  enrolment  [application  of  3s.  fees  in 
that  shape],  and  by  strong  representations 
[application  of  similar  fees  in  that  other  shape] 
to  the  Lord  Ordinary,  of  the  necessity  of  dis- 
patch, to  obtain  an  order  Jhat  will  force  in 
the  paper  called  for"  (and  with  it  a  last  3s.. 
fee.) 

The  judge  takes  payment  for  making  de- 
lay :  and  the  more  deify  he  makes,  the  oftener 
he  is  paid  :  and  to  this  tuiffic  there  are  no 
limits.  Is  it  to  be  wondered  at  that  Scotch 
suits  are  longer  still  than  English  ones? 

Compare  this  case  with  the  preceding  one  : 
between  them  the  partnership  have  a  dilem- 
ma, and  such  a  one,  that  on  one  or  other 
horn  they  are  sure  to  catch  you.  Is  it  delay 
you  want  to  buy  ?  There  it  is  for  you  and 
welcome,  at  a  fixed  price  :  is  it  dispatch  you 
want?  There  is  delay  for  you  instead  of  it. 
The  higher  you  pay  for  your  dispatch,  the 
more  delay  you  have  for  your  money:  and 
so  it  goes  on,  till  shame  or  fear  cries  out  to 
them,  The  measure  is  full :  it  is  time  to  be 
in  earnest. 

A  pretty  task  is  that  allotted  to  the  suitor! 
to  ply  the  judge  with  fees  till  his  lordship  is 
tired  of  receiving  them  I 

Two  courts,  through  which  almost  every 
cause  (at  least  every  cause  worth  retaining) 


7.  "  It  is  to  be  regretted,"  says  Mr.  La wrie, 
"  that  there  is  no  general  rule  of  court,  li- 
miting representations  in  point  of  number ; 
as  a  party  who  conceives  himself  hurt  by  the 
Ordinary's  judgment,  frequently  brings  an 
intolerable  load  of  expense  on  his  opponent, 
and  trouble  on  all  concerned."  The  party? 
Is  he  the  author  of  the  mischief?  What  is  the 
judge  about  all  this  while  ? 

8.  "  Sometimes,'1  says  he  again,  c<  in  order 
to  accelerate  the  final  decision,  and  save 
trouble  and  expense  to  the  parties,  the  Lord 
Ordinary  declares  in  his  interlocutor  [inexo- 
rable justice  !]  that  he  will  receive  no  more 
representations  ;  in  which  case,  if  the  party 
be  dissatisfied  with  the  judgment,  he  ought 
to  apply  for  redress  to  ^he  Iimer-hou*e.  In 
practice,  however,  such  declaration  is  too 
often  disregarded  [amiable  weakness  !],  more 
representations  being  given  in,  notwithstand- 
ing the  prohibition,  by  which  nierfns  the  sa- 
lutary ends  which  the  judge  has  in  view  are 
often  entirely  disappointed."  Thus  it  is,  that, 
under  the  fee-gathering  system,  the  virtue 
of  judges  is  continually  set  at  nought  by  the 
wickedness  of  suitors. 

Observe,  that,  to  prevent  the  misschief  al- 
together, all  that  his  lordship  lias  to  do  is  to 
abstain  fiom  violating  his  own  solemn  en- 
gagements ;  that  tcx  this  purpose  no  pOMtive 
act  whatever  is  nece^ary;  for  that,  if  his 
perfidy  slumbers  but  foi  a  moment,  the  cau*o 
with  its  fees  is  at  an  end.  All  that  he  has 
to  do  is,  to  abstain  from  travelling  any  fur- 
ther in  that  track  of  corruption,  into  which 
perhaps  in  no  other  countrj,  certainly  not  in 
England,  has  any  judge  the  eifi outcry  so 
much  as  to  make  a  footstep. 

Of  the  statement,  thus  given  by  tlfe  Snsti- 
tutionalist,  one  is  at  a  loss  to  know  what  to 
think.  Is  it  serious  P  Is  it  irony  ?  Is  he  a 
party  to  the  hypocrisy,  or  a  dupe  to  it? 

The  fee  which  in  treble  to  that  hv  which 
the  probity  of  English  Masters  in  Chancery 
has  been  so  long  subdued,  i*  far  (I  have  al- 
ready observed)  from  being  the  whole  of  the 
force  by  which  that  of  tlft  Scotch  judges  ha*» 
been  kept  in  the  state  we  see.  As  to  making 
out  a  complete  account  of  it,  1  have  already 
acknowledged  the  impracticability  of  it.  The 
greater  the  number  of  shilling*,  the  more 
irresistible  the  temptation,  the  better  the 
excuse :  let  us  pick  up  a  few  more. 

9.  "  If  the  representation  be  ordered  to  be 
answered  at  the  bar,  it  is  the  business  of  the 
other  party  to  enrol  the  cause  in  the  Ordi- 
nary's first  hand-roll*. ..  .To  his  lordship's 
clerk,  for  every  enrolment  in  the  hand-roll, 
fee  3s.  f 

with  a  General  Account  of  the  College  of  Jus- 
tice, and  a  Table  of  the  Fees  payable  to  the 
Clerks  and  Officers  of  the  Court.  By  a  Mem. 
bear  of  the  College  of  Justice/']  p.  91. 

1    -  -       '        -  t  Ib-  p.  883. 


Lawrie,  p.  90. 


Lawrie,  p.  91. 


||  Ib.  p.  383. 
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t*  4o0rned  to  travel :  one  in  which  his  single 
lordship  would  not  get  on  if  be  could ,  the 
Ottor  in  which  their  whole  lordship b  could 
not  get  on  if  they  would. 

It  U  not  enough  for  them  to  be  themselves 
delayers :  they  must  moreover  be  the  cause 
<>f  <M*y  in  other  men 

Scotland  is  fortunate  enough  to  be  pro- 
rided  with  a  system  of  local  courts  compe- 
tent to  the  task  of  rendering  prompt  arid 
unexpensive  justice  to  cvciy  man  at  ln&  own 
home ;  unfortunate  enough  to  sec,  in  the  two 
90  closely  intertwined  branches  of  this  sfi- 
preme  court,  the  powei  and  the  will  to  nip 
in^the  bud  that  incipient  advantage  Of  their 
joint  activity,  no  inconsiderable  portion  is 
employed  in  paralyzing  the  Pdlutaiy  action 
of  the  inferior  couits  * 

One  merit  which,  in  comparison  with  Eng- 
lish, is  peculiar  to  Scotch  lawyers,  —  they 
do  not  planter  over  the  foulness  of  then  sys- 
tem with  eulogistic  daubirigs  They  acknow- 
ledge—at least  there  are  some  among  them 
that  acknowledge  their  need  of  amendment 
Such  is  their  humility,  they  are  willing  to 
draw  it  fiom  the  fountain  that  flou*  on  the 
other  side  of  the  Tweed  and  their  southern 
brethern,  such  is  then  liberality,  are  ready 
with  their  ink  to  blanch  the  iioithern  ebony 

When  abuse  ib  the  pUnt.  the  priming-knife, 
not  the  pick-axe,  is  the  instalment  employed 
by  jurisprudents!  husbandry 

When  you  see  the  lawyci  bustling,  and  a 
twig  or  two  cut  off,  be  sure  that  the  patience 
of  the  noiulawyer  is  exhausted,  or  threatens 
soon  to  be. 

Once  in  half  a  rentuiy  or  so,  the  legislator 
awakes  horn  his  trance,  and  then  something 

*  The  forms  of  procedure,  against  which  the 
above  remarks  are  levelled,  have  been  altered  to 
so  great  an  extent,  that  the  technical  phraseology 
made  use  of,  has  in  a  qreat  measure  ceased  to  be 
applicable  to  the  practice  of  the  Court  of  Session 
«~*for instance,  the  document  termed  a  Representa- 
tion^ is  now  unknown  Without  debcenuirtg  into 
the  minutiae  of  these  alteration**,  it  may  simply 
•fe  observed,  that  the  tendency  of  modern  }£u\*>- 
lation  has  been  to  increase  the  powers  and  duties 
of  the  I/ords,  Ordinary,  and  to  render  procedure 
before  them  more  brief  and  effectual  When  the 
works  quoted  in  the  te\t  were  written,  there  was 
but  one  Lord  Ordinary,  there  are  now  five  (vtde 
Jtfpra,  p.  22 L  N.  $  )  When  a  Lord  Ordinary 
has  given  his  decision,  there  is  no  means  of  again 
opening  up  the  case  in  the  manner  alluded  to : 
there  is  still,  however,  recourse  to  the  Inner. 
house,  and  thence  appeal  to  the  House  of  Lords 
The  judges  have  no  interest  in  any  fees  col- 
JjKteu.  many  of  the  minor  officials  of  the  court 
nded  long  on  this  source  of  income ;  but  m 
an  act  was  passed  (1  &  2  Viet  c.  118,)  ap. 
Sting  theft*  to  be  paid  by  salary;  all  fees 
mereVemuneratton  tor  copying  docu- 
lected  into  a  general  fund  to  assist 
in  the  «*ttmftes  if  the  establishment.  See  farther 
<m  this  aucyfcet,  the  Letters  on  Scotch  Reform, 


is  to  be  done.  At  other  times,  his  dealing  with 
the  man  of  law  is  that  of  the  young  spend- 
thrift heir  with  bis  steward  or  his  wine-mer- 
chant "  The  fellow  ift  a  logue  and  cheats 
me,  but  rather  than  be  at  the  pains  of  over- 
hauling his  account,  I'll  e'en  set  my  name  to 
it  as  usual,  and  there  is  an  end  of  it/' 

The  real  nature  of  the  representation  trade* 
was  it  a  secret  to  the  traders?  Without  stay- 
ing for  the  answer  of  common  sense,  let  us 
look  to  history.  In  a  particular  case  specified* 
so  long'  ago  as  in  1756,  representations  were 
forbidden  |  In  this  rase,  they  were  taken  away 
altogether  In  other  cases,  Mi,  Russell,  who 
ever  and  anon  is  a  reformer,  suggested  that  the 
iiumbci  of  them  be  limited  Limit  the  num- 
ber of  i  epiesentdtions  When  jou  have  done 
that,  reduce  the  number  of  masters*  wan  ants 
from  three* to  two  or  the  number  of  common 
bail  or  of  pledges  of  prosecution  fiom  two  to 
one  J  •IXscciid  poor  Mr  Doe,  and  leave  his 
friend  Mi  Hoc  to  pine  in  solitude  Such  are 
the  reforms  of  lawyers ' 

Ask  an  English  judge  how  mdny  represen* 
rations  he  thinks  ought  to  be  allowed?  or 
(what  to  him  is  the  same  question)  how  many 
his  law  «illo\\s?  He  will  answer  yon,  when 
a  Scotch  ]ii(]ge  has  informed  you,  how  many 
common  hail,  01  how  many  pledges  of  prose- 
cution, he  looks  upon  as  necessary. 

What  is  above  is  but  a  sample  Let  it  not 
be  imagined  that  the  above  manifestations  of 
the  influence  of  the  principle  of  corruption 
are  all  that  could  be  found ,  let  it  not  be  ima- 
gined that  they  are  the  hundiedth  part,  let  it 
not  be  imagined  that  they  are  even  the  gross- 
est manifestations  Whj  then  employed  to 
the  exclusion  of  otheis  ?  Paitly  by  accident; 
for  tho  laboin  of  a  complete  survey  would 
have  been  too  great  partly  as  being  more  in- 
telligible 

R«uiMick  the  whole  sj^tem  of  procedure — 
tiavcl  through  it  from  beginning  to  end, — 
jo 0  will  find  it  throughout  of  the  same  com- 
plexion, owing  its  birth  to  the  same  causes. 

Maximum  of  piofit  to  the  partnership,  the 
mam  and  constant*end  maximum  of  ease, 
the  collateral  end  Minimum  of  expense,  de- 
la},  and  vexation  to  the  suitor,  the  pretended 
—  maximum  the  real — object,  pursued  in  the 
chai  acter  of  an  intei  mediate  object,  conducive 
to  the  main  enrl  Mi ^ decision  and  failure  of 
justice  kno\\  ingly  produced,  not  for  their  own 
s«ike,  northeiefore  con^tantlj,  but  whenever 
they  presented  themselves  as  conducive  to  the 
above  intermediate  end,  and  thence  onwaida 
to  the  ultimate.  The  ends  of  justice,  the  true 
and  legitimate  ends  of  judicature,  pursued  so 
far,  and  so  far  only,  as  seems  necessary  to 
keep  the  people,  in  tbe  character  of  suitors, 

t  Russell,  66.    17th  Jan.  17*6.  ~ 

+  Common  bail,  or  sham  bail —fictitious  per- 
sons, whom  an  English  judge,  on  receiving  a  fee, 
gives  to  a  creditor  for  bis  security. 
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i  a  state  of  patience,  and  keep  the  talons  of 
depredation  covered  by  the  cloak  of  justice. 
Such  being  the  interest  —  such  the  wishes 
and  endeavours  generated  by  these  interests, 
—what  were  the  means  employed  by  them? 
'It  remains  that  an  answer  be  given  to  that 
question,  by  a  brief  indication  of  the  pi  in ci  pal 
devices  employed  by  the  fee-gathering 
for  the  attainment  of  these  ends. 


CHAPTER  V. 

LIST  OF  THE  DEVICES  EMPLOYED  UNDER  THE 
FEE-GATHEUING  SYSTFM,  FOR  PLWMOTINCi 
THE  ENDS  OF  ESTABLISHED  JUDICATURE, 
AT  THE  EXPENSE  OF  THE  ENDS  OF  Jl'S- 
TICE.* 

THUS  much  as  to  the  sinister  interest  ope- 
rating on  judges,  under  the  existing  system 
of  procedure ;  and  the  ends  pursflcd  in  con- 
sequence, the  actual  ewU  of  judicature,  not 
coinciding  with,  but  opposite  to,  the  ends  of 
justice. 

In  the  pursuit  of  these  ends,  a  varict}  of 
devices  have  been  cmploj  ed.  It  may  be  of  use 
to  bring  to  view  a  li^t,  or  at  least  a  sample, 
of  these  devices ;  the  rather,  since  at  the  head 
of  the  list  it  will  be  necessary  to  place  an 
instance  of  exclusion;  a  sweeping  opeiation, 
in  which  evidence,  and  of  the  best  and  mobt 
necessary  sort,  is  comprehended  —  evidence, 
which  in  most  cases  constitutes  the  most  in- 
structive part  of  the  \\hole  mass. 

There  will  be  a  con \enience  in  seeing  the 
list  of  these  engine*  of  iniquity  in  out1  view. 
For  enabling  the  reader  to  enter  into  the  con- 
ception of  them,  a  variety  of  expressions  have 
been  employed.  Where  one  fails,0  another 
ttiay  answer  the  purpose.  Not  having  been 
noticed,  at  least  sufficiently  noticed,  they  have 
never  as  yet  been  named. 

1.  Exclusion  of  the  parlies  from  the  pre- 
sence of  the  jud^e — parties  not  heard  —  de- 
cision given  without  hearing  the  parties  — 
audience  lefused  to  suitors,  either  throughout 
the  cause,  or  till  the  end  of  it. 

2.  Tribunals  out  of  reach — the  county  courts 
swallowed  up  by  the  metropolitan  courts. 

3.  Sittings  interrupted,  interrupted  by  long 
and  fixed  intervals :  term*  —  cii  ruits — da} 
fixed  for  each  step  in  a  cause. 

4.  Operations  without  thought — decisions 
pronounced,  judgments,  rule*,  orders,  deli- 
vered, by  subordinate  officers,  without  the  pri- 
vity of  the  judge.  Judicature  upon  mechanical 
principles — principle  of  mechanical  judicature. 

5.  Decision  without  evidence,  or  on  evi- 
dence delivered  in  under  a  mendacity-licence 


*  For  further  remarks  on  the  subject  of  this 
Japter,  see  "Justice  and  Codification  Peti- 
tions?' (VoL  V.)  and  ^  Delay  and  Complication 
Table*;*  attached  to  the  Letters  on  Scotch  Re- 
fa  m  in  the  same  Volume. 
VOL.  VII. 


— under  a  general  licence  given  by  the  judge 
br  the  admission  of  false  evidence. 

6.  Pleading,  and  more  especially  special 
heading. 

7.  Principle  of  nullification  —  decision  on 
grounds  foreign  to  the  merits  —  decision  by 
juirks  and  quibbles. 

&  Principle  of  fiction,  in  all  its  various 
Blanches  —  the  habit  of  giving  from  the  bench 
lies  for  reasons — of  telling  lies  to  entrap  and 
fleece  the  parties  —  of  encouraging  parties  to 
tell  lies — of  compelling  parties  to  tell  lies — 
of  punishing  parties  tor  not  telling  lies  —  of 
encouraging  jurors,  and  even  compelling  them 
by  tortuio,  to  commit  perjury. 

9.  Principle  of  jargon,  juigonization,   or 
technical  Inngunge  —  perversion  of  language 
to  the  purpose  of  securing  ignorance  and  mis- 
conception of  the  law,  on  the  part  of  the  peo- 
ple—  setting  and  keeping  up  u  cant  or  flash 
language,  to  serve  the  ends  of  judicature. 

10.  Double  fountain  principle. 

11.  Eulogizution,  puffing  of  jurisprudential 
law, 

12.  Multiplication  of  offices. 

On  tlie  subject  of  the  several  articles  cotn- 
pii*t»d  in  this  list,  several  observations,  appli- 
cable to  them  in  common,  present  themselves 

having  a  claim  to  notice:  — 

1.  Then*  is  not  one  of  them  that  has  any 
place  in  any  of  the  couits  above  distinguished 
bj  the  name  of  courts  of  natuiiil  procedure. 

2.  There  is  not  one  of  them  that  has  not 
j)1a«;e  in  the  several  courts  above  distinguished 
by  the  name  of  courts  of  technical  procedure. 

3.  They  consequent!)  torm  so  many  charac- 
teristic difference's,  by  \\hieh,  on  the  one  hand 
the  courts  of  natural  procedure,  on  the  other 
hand  the  courts  of  technical  procedure,  may 
be  distinguished  from  each  other. 

4.  In  proportion  as  the  institution  of  them 
respectively  is  found  to  be  repugnant  to  the 
several  ends  of  justice,  one,  more,  or  all  of 
them  together  (which,  in  the  case  of  every 
one  of  these  devices,  will  be  found  to  be  ac- 
tually the  case,")  they  will  serve  to  bring  to 
view  and  demonstrate  the  existence  of  so 
many  virtues  in  the  nutmal,  so  many  vices  in 
the  technical  Astern  ;  chaiacteiizing  the  na- 
tural MS!  em  bv  their  absence,  the  technical 
system  by  their  presence: — so  many  vices, 
and  ^as  being  the  result  and  product  of  great 
labour,  carried  on  by  generation  after  genera- 
tion, from  age  to  age,  and  under  the  impulse 
of  a  sinister  interest  created  by  the  fee-ga- 
thering- system)  so  many  abuses. 

5.  They  will  form  so*  many  topics  for  the 
exercise  of  the  ingenuity  and  eloquence  of 
the  advocates  of  the  technical  system — for  the 
professional  advocate,  the  official  judge,  the 
official  lecturer  or  general  iiiatitutionalist,  the 
unofficial  compiler  or  particular  institutional- 
ist.    Under  each  head,  a  perpetual  invitation 
is  given  to  all  these  learned  persons.    In  any 
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exclusion  of  their  allegations,  in  the  charac- 
ter of  testimony,  applicable  to  the  purpose 
of  grounding  a  decision,  giving  termination 
to  the  suit.  An  express  exclusion  put  upon 
their  peisons  would  have  been  too  flagrantly 
odious,  and  more  than  was  necessary  to  the* 
purpose  *  It  was  done  by  so  ordeung  mat- 
ters that  a  pait>  should  have  nothing  at  all 
to  gain  by  attendance,  while  he  had  as  much 
as  possible  to  suflfei  and  to  lose  Nothing 
at  all  to  pain ,  when  he  could  neither  gain 
n  edit  foi  uny  testimony  of  his  own,  noi  ex- 
tract any  testimony  fiom  the  lips  of  his  anta- 
gonist, nor  so  much  as  compiehend,  thiough 
the  jaigon  in  which  it  had  for  this  pmpose 
been  enveloped,  what  had  been  done,  or  was 
intended  to  he  done  Much  to  suffer ,  partly 
fiom  the  natural  causes  of  vexation,  expense, 
and  delay,  the  unavoidable  concomitants  of 
judicial  attendance  but  u  great  deal  more  by 
the  an  alignments  that  had  been  established 
for  the  purpose  of  weanng  out  his  patience, 
remitting  the  burden  of  attendance  mtole- 
iabk  and  thus  forcing  him  into  the  aims  of 
the  |)<»»  w?rb  and  dependants  of  the  judge,  the 
professional  substitutes  and  a^sistants.-f 

It  is  in  virtue  of  this  commanding  feature, 
that  a  glance,  howeiei  lapid,  ovei  the  whole 
expanse  of  the  technical  system,  became  so 
indispensable  a  pait  of  the  present  woik. 
Exclusion  of  paities  is  exclusion  of  wit- 

nesses, of  the  persons  in  whose  instance  an 

acquaintance  moie  or  less  intimate  with  the 
mass  of  fact*  pei  taming  to  the  cause,  or  at 
least  with  some  of  them,  is  mattei  of  couise; 
and  that  acquaintance  ficquently  most  mti- 


court  of  ittiw^pfoeedure  has  it  any  place  ? 
Of  the  coiiiH^lcjf  technical  procedure,  is  there 
any  one  in  ^rhich  it  has  not  a  place  ?  Is  it 
not  rifofe  or  less  conducive  to  the  mischief 
opposite  at  least  to  some  one  of  the  ends  of 
justice,  —  delay,  01  expense,  for  example,  or 
both  P  Can  you  make  it  appear  that,  to  any 
Other  of  the  ends  ot  justice,  it  is  in  any  pre- 
fNttriderant  degree,  or  so  much  as  in  any  de- 
gree, conducive  ?  Hei  c  is  so  much  delay  from 
it{  here  is  so  much  expense  from  it,  here 
16  so  much  vexation  from  it  —  now,  where  is 
the  use  of  it? 

In  this  plain  speech — not  too  plain  for  the 
plainest  man  to  put  or  topomprehend  —  they 
Will  feel  the  spcirof  Ithunel  touch  them 
with  it,  one  after  another,  the  unclean  spnit 
will  stand  confessed 

Of  these,  there  arc  few  winch  have  not 
place  in  common,  in  every  eivili/ed  countiy 
in  which  the  technical  system  i-»  established , 
that  is,  in  every  civih/ed  country  on  the  face 
of  the  globe. 

Of  the  whole  list  of  them,  however,  no 
inconsiderable  pait  will  be  found  peculiar, 
either  in  toto  or  in  degree,  to  that  modifica- 
tion of  it  which  is  established  in  England 
some  ai  tides  peculiar  in  tolo,  many  moie  pe- 
culiar in  respect  of  the  degiee  in  which  the} 
have  place  in  tins  country,  as  compared  with 
others. 

Devices  peculiar  in  toto,  aic — 1  The  dis- 
tinction between  law  com  ts  and  equity  com  ts , 
2,  The  habit  ot  eulogizing  3111  ispi  udential  law 
at  the  expense  of  statutoiy,  sham  law  at  the 
expense  of  real 

Under  the  head  of  devices  peculiar  in  de- 
gree, will  be  found,  perhaps  more,  at  any  late 
the  following,  vu.  — 

1.  Tribunals  out  of  reach 

2.  Sittings  at  long  and  fixed  intervals 

3.  Ptinciple  and  practice  ot  nullification 

4.  Jargon,  undei  its  seveial  modifications 
5*  Fiction,  or  mendacious  leasons 

6.  The  use  made  of  the  double  fountain 
principle. 

7.  Motion  business ,  including  the  business 
of  incidental  motions,  original  motions,  and 
motions  of  course* 


CHAPTER  VI. 

VIR8T  DEVICE  —  FXCLUSION  OF   THE  PARTIES 
FftOM  THE  PRESENCE  OF  THE  JUDGE. 

§  1,  Mischiefs  of  the  exclusion. 
Ijt  the  exclusion  put  upon  the  parties  may  be 
i$en  the  master-device,  the  sine  qua  non  of 
the  w&ole  system*  To  thist  9*  to  the  centre, 
nrtty  All  the  others  be  referred  •  their  office 
being,  in  each  instance,  to  give  either  birth, 
continuance,,  or  effect  to  it. 

By  exclusion  of  the  parties  from  the  pre- 
sence of  the  j[udget  must  here  he  understood 


*  The  Fiench  practice  of  trying  and  giving 
judgment*  on  offenders  in  their  absence,  is  fre- 
quently alluded  to  in  terms  of  reproach  ;  yet  a 
similar  one  is  pursued  in  England,  in  the  Court 
of  QueenN  Bench  In  misdemeanours  tried  in 
that  court,  it  is  not  necessary,  nor  is  it  required, 
that  the  defendant  should  be  present ;  the  court 
looks  to  his  sureties  It  is  by  no  means  clear 
that  the  accused  must  be  present,  even  m  cases 
of  felony.  About  two  years  ago,  two  gentlemen 
were  chargtd  '  '  *  J-1  ~~  Al~~  ^T~~ 

folk  Circuit,  a 

from  the  assizes  into  the  King* _-  — 

argued  at  great  length,  that  the  accused  need  not 
be  present  at  their  trial,  and  no  precedent  could 
be  tound  to  the  contrary  Without  deciding  the 
point,  Mr  Justice  Littledale  said  he  should  ob- 
ject to  try  them  in  their  absence,  and  they  accord- 
ingly appeared  on  the  floor  of  the  court, — Ed. 

+  Ami  to  which,  that  the  practice  of  commit- 
ting to  writing  whatsoever  was  said  by  either  of 
the  parties, — this  practice,  when  once  established 
(which  it  was  not,  nor  well  could  be,  but  by  de- 
grees,) superseded,  as  of  course,  the  demand  and 
occasion  tor  oral  intercourse.  In  one  instance, 
perhaps,  out  of  twenty,  the  demand  for  writing 
would  present  itself:  under  tavourof  the  pretence 
afforded  by  this  one  instance,  the  purchase  of 
written  paper  was  forced  upon  the  parties  in  the 
nineteen  other  instances  in  which  it  was  useless 
or  unnecessary* 
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mate,  not  unfrequently  peculiar — the  cause 
affording  no  other  witnesses. 

Under  the  technical  system,  the  ends  of 
judicature  being  throughout  in  opposition  to 
the  ends  of  justice, —  to  bring  to  vie^v  the  se- 
veral ways  in  which  ,the  appearance  of  the 
parties  in" the  presence  of  one  another  and  of 
the  judge,  or  (where  that  cannot  be)  at  any 
rate  of  the  judge,  is  subservient  to  the  ends 
of  justice,  is  to  show  in  other  words  the  se- 
veral ways  in  which  it  is  adverse  to  the  ends 
of  judicature.  So  many  Cervices  which  it  is 
in  the  nature  of  this  meeting  to  render  to 
justice,  so  many  considerations  by  which  the 
authors  of  the  technical  s\  stern  were  culled 
upon  to  oppose  an  inexoiable  bar  to  it  at  any 
price :  as  also,  on  the  other  hand,  so  many 
considerations  by  which  the  legislator,  in  pro- 
portion as  justice  is  the  object  of  his  regard, 
will  feel  himself  called  upon  to  rid  the  coun- 
try of  a  8}  stem  by  which  the  dictates  of  jus- 
tice are  thus  trodden  under  foot. 

In  the  most  common  and  natural  slate  of 
things,  both  suitors  will  (at  least  in  the  out- 
set of  the  cause)  find  themselves  together  in 
the  presence  of  the  jud^e.  What  other  ar- 
rangement, so  natural?  Whom  should  the 
judge  hear,  if  not  the  parties  ?  And  if  either, 
why  not  the  other,  and  (were  it  only  that 
time  may  not  be  wasted)  at  the  .same  time? 
In  this  case  the  meeting  is  tripartite:  par- 
ties to  it,  the  two  ^uitors  (the  plaintiff,  the 
defendant)  and  the  judge:  tripartite,  taking 
the  judge  into  the  account :  bipai  tite  and  re- 
ciprocal, as  between  the1  suitors.* 

Cases,  however,  arc  not  \\  suiting,  in  which, 
either  in  a  physical  or  in  a  piudentml  sense, 
the  reciprocity  is  impracticable:  then,  comes 
a  meeting  bipartite,  a  hearing  e*c  parte. 

When  the  party  is  not  present,  his  presence 
may  either  remain  altogether  unapplied,  or 
supplied  (in  so  far  as  it  is  capable  thus  to  be 
supplied)  by  an  agent  or  substitute,  private,-]* 
or  professional^  or  both. 

In  the  character  of  a  pai.ty,  the  suitor  (if 
he  be  present)  appear*,  necessarily  and  of 
course  :  in  the  character  of  a  witness,  he  may 
appear  or  not,  as  it  ma\  happen  :  according  a* 
it  happens  or  not  that  a  lact  or  facts,  having 
an  influence  on  the  fate  of  the  suit,  had  or 
had  not  fallen  under  his  cognizance. 

Saving  always  the  ca<e  of  impracticability, 
physical  or  prudential, — justice  presents  a 
constant  demand  for  the  piesence  of  each 
suitor,  on  two  opposite  accounts  :  on  his  own 
account,  that,  of  the  facts,  arguments,  and 
demands,  which  the  cause  is  susceptible  of, 
and  he  capable  of  adducing,  such  part,  may  be 


*  For  the  sake  of  simplicity.,  the  case  which 
affords  divers  parties  on  one  side,  or  on  each  side, 
is  here  passed  over. 

•fr  Husband,  father,  guardian,  private  friend. 

j  Attorney,  or  advocate,  or  both,  or  (as  in 
America)  both  in  one. 


brought  forward  as  tend  in  favour  of  his  side 
of  it ;  on  the  account  of  his  adversary,  that 
the  adversary  may  on  his  part  be  in  posses- 
sion  of  his  share  of  the  same  advantages. 

In  the  character  of  a  witness,  the  suitor 
may  present  himself  either  as  an  immediate, 
or  as  a  non-immediate  witness.  If  as  a  non- 
immediate  witness,  it  will  then  be  merely  as 
giving  indication  of  some  other  source  of 
evidence,  real,  oral,  or  written :  some  being, 
whether  belonging  to  the  class  of  persons  or 
of  things,  from  whom,  or  fiom  which,  evi- 
dence fit  to  serve  in  the  character  of  imtne- 
diate,  or  say  ultimately-employable^  evidence, 
may  (it  is  supposed)*be  extracted. 

In  any  case,  flic  supposed  ulterior  source 
of  evidence  thus  referred  to  may  either  be 
determinate,  known  to  the  suitor  as  qualified 
to  serve  in  that  character,  or  hypothetical 
and  indeterminate.  Fiom  what,  of  his  own 
knowledge,  he  knows  of  the  nature  of  the 
case,  taking  into  account  the  circumstance  of 
place  and  time,  he  supposes  (with  a  degree 
of  permission  more  or  less  intense)  that,  from 
a  ptTMHi  or  a  thing  of  such  or  such  a  de^crip- 
tion,  evidence  peitincnt  to  the  cause  in  hand 
ma\  be  to  be  obtained. 

Presenting  himself,  or  presented,  in  the 
character  of  a  witness, — the  facts  which  a 
party  \\ill  be  most  ready  and  most  sure  to 
bring  to  light,  \\ill  lie  such  facts  as  (in  his 
view  of  the  matter)  promise  to  be  of  service 
to  his  side  of  the  cause.  In  respect  of  these, 
his  evidence  is  ^eU'-berving,  and  will  natu- 
rally be  spontaneous  Facts  seen  to  be  of  the 
opposite  tendency,  if  they  come  out  at  all,  will 
scarcely  come  out  but  on  demand  made  by 
the  adveise  party  or  the  Ji*lge:  in  a  word, 
but  by  interrogatories:  in  respect  of  these, 
his  evidence  will  be  self-disserving. || 


||  Attendance  of  pjrties  is  one  thing — exclu- 
sion of  professional  assistants  another  thing.  Care 
should  be  taken  not  to  confound  the  two  arrange- 
ments, or  to  regard  the  one  as  a  necessary  conse- 
quence of  the  other. 

In  the  greater,  the  far  greater,  number  of  suit* 
(understand  individual  suits,  not  sorts  of  suits,) 
professional  assistance  will  be  needless;  and,  if 
nee. Hess,  of  course  mischievous.  But  some  there 
will  always  be,  in  which  the  exclusion  of  pro- 
fessional assistance  might  be  the  exclusion  of 
justice.  Various  are  the  deficiencies,  the  natural 
deficiencies,  any  of  which  may  be  sufficient  to 
prevent  the  suitor  from  doing  justice  to  his  own 
cause.  Minority,  superannuation,  mental  infir- 
mity in  any  shape :  regard  being  always  had  to 
the  Quantity  and  quality  of  mental  qualification, 
the  demand  for  which  is  presented  by  the  nature 
of  the  case.  If  gratuitous  assistance,  the  fruit 
of  natural  relationship  or  of  any  other  source  of 
sympathy,  be  fortft&ining,  and  that  competent 
to  the  task,  so  much  the  better :  if  not,  the  as- 
sistance of  strangers  must  be  obtained,  upon  the 
only  terms  on  which  the  assistance  of  a  stranger 
can  be  made  sure  of:  or,  the  lamb  being  opposed 
to  the  wolf,  and  without  a  shepherd,  the  conse- 
quence is  obvious.  The 


228 


RATIONALE  OF  JUDICIAL  EVIDENCE. 


[BooK  VIIL 


I.*  Factenda  by  the  plaintiff.  Functions, 
for  the  performance  of  which  the  presence  of 
the  plaintiff  is  or  may  he  requisite  •  — 

I.  To  state  the  nature  of  his  demand,  i  e 
What  the  nature  is  of  the  service  which,  nt 
the  Charge  of  the  defendant  (in  virtue  of  the 
authority  supposed  to  be  given  to  him  by  the 
laW|)  he  demands  at  the  hands  of  the  judge 
ex.  gr.  tit  cnmmah,  infliction  of  punishment 
Oft  the  defendant ,  in  non  cnmmah  (and,  in 
SO  far  as  satisfaction  is  concerned,  in  crimi- 
ttaftj  transference  of  the  matter  of  wealth  in 
Any  shape  (an  individual  thing,  immoveablc 
or  moveable,  a  sum  of  money  liquidated  or 
to  he  liquidated,)  from  the  possession  oi  the 
defendant  into  that  ot  the  pftmtiff,  &c  fcc 

2.  To  state  on  what  title  such  demand  is 
grounded,  viz.  in  point  of  law  ex  gi  delin- 
quency, contract,  success  wn,  &.c  fee  ,  re  feu  ing 
to  the  tenor  of  the  law,  where  theie  exists  a 
law—-*',  e.  to  the  words  of  the  statute,  whcie 
there  exists  a  statute ,  in  other  woids,  where 
the  legislator  has  rendered  it  possible  for  the 
subject  to  be  apprised  of,  and  to  obsei  ve,  the 
law,  for  the  non-observance  of  which  he  is 
doomed  to  suffer. 

^  3   To  state  what  the  facts*  are,  which,  to 
his  knowledge  in  the  character  of  an  imme- 
diate witness,  or  to  his  belief  in  the  charactei 
of  a  non- immediate  witness,  have  taken  place 
they  being  such  as,  in  \utiu*  of  such  Liw,  have 
given  to  him  such  his  title  to  such  seritce 
events  or  other  tacts  inventive,  or  say  colla- 
tive,  — having  the  effect  ot  investing  him  with, 
or  conferring  upon  him,  such  hib  title  to  such 
service  f 

4.  To  state  the  qround\  of  his  persuasion 
respecting  the  existence  of  *uch  collective  or 
investitive  facts  whether  they  be  his  own 
perceptions,  or  the  supposed  perceptions  of 
any  and  what  other  peisons,  01  whether  they 
are  composed  of  othci  information,  in  the 
shape  of  real  or'wuttcn  evidence  and,  in  his 
own  instance,  to  make  known,  it  noces^aiy, 
whether  the  facts  so  perceived  by  him  ueie 
the  very  facts  themselves  that  are  in  question 
(as  in  case  of  direct  evidence,)  or  other  farts 

The  zeal  of  the  judge,  the  unfee'd  judge(it  may 
be  said,)  ought  to  be  such  as  to  render  the  assist- 
ance  of  the  hireling  needless.  It  ought  to  be, — 
true:  but  will  it9  Cnoose  and  manage  your  judges 
as  you  will,  can  you  be  sure  of  Us  being  so,  and 
in  every  instance  ?  If  not,  saymg  that  it  ought  to 
he  is  not  a  reason,  not  an  argument  applying  to 
the  Question,  but  a  departure  from  it 

What  if  the  judge  be  not  merely  negligent, 
but  (by  the  influence  of  sinister  interest)  posi- 
tively and  actively  partial  ?  Such  things  Iwe 
been,  and  therefore  ought  never  to  remain  unpro- 
vided againut,  as  if  they  were  impossible 

•  For  a  further  statement  of  the  author's  views 
on  the  subjects  treated  of  in  the  ensuing  pages, 
«*  n  Principles  <tf  Judicial  Procedure,**  Vol. 

t  See  Dumont,  "  Trait&  de  Legislation." 
ft*  *l«o  *4  Vtiw  of  a  Complete  Code  of  Law*" 
Chap/XV,  (VoL  III.  p.  186.)  v 


regarded  as  evidentiary  of  them :  as  in  ease 
of  circumstantial  evidence. 

5  Trf  state  (as  well  fot  the  benefit  of  the 
defendant  as  foi  his  own  benefit,  and  whether 
called  upon  or  not,)  all  such  persons  as  he 
expects  to  find  qualified  to  speak,  in  the  cha- 
racter of  witnesses,  to  any  such  relevant  facts, 
as  above  stating,  in  regard  to  each  such  per* 
3on,  what  facts, — and  on  what  grounds  such 
his  expectation  rests. 

G  To  propose  (whether  by  name  ot  by  de- 
scription, as  the  case  may  be)  such  persons, 
it  any,  through  the  medium  of  whose  testi- 
mony, ultimately  employable  or  not  (and  on 
what  ground,)  he  looks  fix  immediately  rele- 
vant and  ultimately  emplo)able  evidence,  as 
probably  obtainable  by  investigatory  inquiries 
and  examinations 

7  To  state  (as  well  for  his  own  benefit  as 
foi  that  <ff  the  defendant)  all  such  relevant 
articles  of  real  or  u  ritten  evidence  a&  he  within 
his  O\MI  custody,  power,  knowledge,  or  sup- 
pobal,  together  with  the  placet*  in  which  they 
are  lespoctively  lodged,   or  supposed  to  be 
lodged,  the  time  within  which,  and  the  means 
by  which  the)  ma>  respectively  be  made  forth- 
coming foi  the  pui  pose  oi  evidence    and,  in 
case  of  apptehended  difficulty,  what  the  nature 
of  the  difficulty  is,  and  what  means  (if  any) 
seem  best  adapted  to  the  removal  of  it 

8  To  authenticate  (whether  for  his  own 
benefit  or  that  ot  the  defendant,  and  thence 
whether  in  the  way  of  spontaneous  allegation 
01   (onfcsfeonal  i  cognition,)  in   the  chaiac- 
tei  of  souices  of  wntten  evidence,  oi  else  to 
di&avow,   all  t;rsf/ff//ic/i/s   and  othei    scttftts, 
put  poi  ting  or  alleged  to  be  ot  his  writing,  in- 
diting, ,or  adoption,  whethci  by  signature  or 
otheiwise 

9  To  deliver  (either  on  the  spot,  or,  in  case 
of  necessity  and  foi  special  cause,  at  a  subse- 
quent time,  in  wilting,  and  with  the  benefit 
ot  i ecollection)  aiwiers  to  all  such  lelevant 
and  not  improper  questions  as  shall  be  pro- 
pounded to  him  by  or  on  the  part  of  the  de- 
fendant (subject  to  the  disallowance  of  the 
judge,)  or  by  the  judge  himself 

10  To  declare,  it  needful  and  required,  his 
me  ins  of  justiciabiht  y,  for  the  pui  pose  of  even- 
tual satisfaction,  01  even  punishment,  tor  any 
undue  expen&e  and  vexation  imposed  by  such 
his  demand  on  the  defendant,  and  any  other 
pei son  or  peisons, — especially  in  the  event 
of  the  demands  being  deemed  groundless,  or 
being  left  unsupported ,  more  especially  if  the 
institution  or  pursuit  of  it  be  accompanied 
with  mala  fides  (consciousness  of  wrong)  or 
temerity.! 

$  In  this  case,  the  security  given  for  the  assu- 
rance of  such  justiciability,  of  what  nature  shall 
it  be  ? — a  topic  to  be  considered*  For  example, 
shall  it  be  ^ elf-furnished,  or  extraneous?  real,  or 
merely  corporal?  eventual  only,  or  deposi  turns, 
t.  e.  by  deposit  madePm  the  fir&t  instance? 
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11.  Unless  where,  previously  to  the  insti- 
tution of  the  suit,  demand  (demand  extraju- 
dicially  made  to  thtf  defendant)  was  physically 
or  prudentially  impracticable,  —  to  derlare 
whether  such  demand  were  made  by  him,  and 
where,  and  when,  and  how;  and  if  not,  \\\\\ 
not  ?  to  the  end  that,  if  the  vexation  attached 
to  the  institution  of  the  suit  were  causeless, 
especially  if  malicious,  due  satisfaction  for  it 
may  be  made  by  him.* 

12.  To  afford  (whether  by  mean*  of  inter- 
rogatories  properly  adapted  to  tin*  put  pose,  or 
otherwise)  the  means  of  establishing  or  dis- 
proving bis  own  since! ity,  that  is,  bis  pel  sua- 
sion of  the  demand:  to  the  end  that,  in  ruse 
of  insincerity,  he  may,  on  the  score  of  undue 
vexation,  be  the  more  highly  responsible. 

13.  To  receive  warning  that,  for  the  truth 
and  sincerity  of  his  seveial  declarations  and 
alleged  persuasions   as  above,  as  well  in  re- 
spect of  completeness  as  of  correrftiess,  be  is 
about  to  be  responsible,  i.  c.  justiciable:  to 
wit,  upon  exactly  the  same  footing  as  an  ex- 
traneous witness,  deposing  in  like  manner  in 
u  suit  to  which  he  was  not  a  paify.f 

14.  For  bis  own  benefit,  to  r 'reive  com- 
munication of  the  sevcial  allegation*  on  the 
same  occasion  made  by  the  defendant  on  his 
(the  defendant's)  own  behalf;  and,  In  coun- 
ter-interi oration  on  the  spot,  and  exentually 
by   counter-evidence   and   apposite   observa- 
tions, to  do  what  lies  in  his  power  towards 
securing  the  plenitude  as  well  as  conectness, 
or  exposing  the  incompleteness  or  incorrect- 
ness, of  Mich  the  defendant's  testimony  and 
declarations. 


*  lTndtr  r'"L*  natural  system,  the  importance 
of  this  U.NC  \uil  in  geneial  be  very  inconsiderable. 
Why  ?  Because,  under  that  system,  the  vexation 
attendant  on  litigation  is  so  inconsiderable. 

Under  the  technical  system,  the  importance  of 
it  would,  for  the  opposite  reason,  be  great:  great 
in  proportion  to  the  vexation  attached  to  the  par- 
ticular species  of  suit  employed. 

In  the  most  vexatious  of  all  suits  (at  least  all 
English  suits,)  an  equity  suit,  —  in  the  instru- 
ment called  a  bill,*  by  which  it  is  commenced, 
a  statement  of  the  existence  of  such  previous  de- 
mand is  at  least  frequent,  if  not  constant:  not 
that;  whether  such  demand  was  ever  made  or  no, 
is  a  fact  concerning  which  the  draughtsman  ever 
deems  it  worth  his  while  to  inquire.  To  the  party, 
it  is  perfectly  useless,  the  judge  never  taking  any 
the  slightest  cognizance  of  it:  the  only  use  it  is 
of,  is  to  the  partnership,  by  swelling  the  quan- 
tity of  profit-yielding  surplusage.  The  charge  is 
inserted  under  the  mendacity-licence, — of  which 
in  its  place.  In  a  suit  at  common  law,  nothing 
is  ever  said  about  it. 

•f-  The  care  taken,  in  so  man  v  instances,  under 
the  technical  system,  to  exempt  parties,  on  va- 
rious occasions,  from  this  obligation,  constitutes 
the  device  spoken  of  below  under  the  appellation 
of  the  mendacity-licence.  See  the  chapter  so 
intituled.  (Chap.  XV.) 

•  2  Maddock's  Chanc.  p.  202. 


15.  At  the  requisition  of  the  defendant  or 
the  judge,  — to  settle  a  channel  arid  mode  of 
correspondence  with  him,  during  and  for  the 
purpose  of  the  suit ;  in  such  manner  as  to  ob- 
viate thereafter  all  difficulties  and  uncertain- 
ties  in  respect  of  his  having  or  not  having,  on 
this  or  that  occasion,  received  notice  (viz. 
of  anything  which  he  may  be  called  upon  to 
do  or  receive,  either  for  his  own  benefit,  or 
that  of  the  defendant,  or  any  one  else.) 

II.  Factcntla  by  the  defendant:  — 
t    1.  To  declare  whether  he  admits,  or  con- 
tests, the  justice  of  the  plaint itfs  demand  :  — 
and  this  whether  the  demand  be  of  a  crimina- 
tive, or  a  non-criminative  nature. 

2.  If  he  contests  it,— whether  on  theground 
of  law,  or  on  the  ground  of  fact,  or  on  both. 

3.  If  on  the  ground  of  fact,  —  to  declare 
whether  hofiicans  to  advance,  in  the  character 
of  dirrstitii  c  (or  «ay  abltittvc)  farts,  any  coun- 
ter facts  ;  and  it  yes,  to  advance  them  accord- 
ingly: proceeding,  in  regard  to  such  counter 

fact*,  in  the  course  stated  in  the  case  of  the 
plaintiff,  as  per  articles  4,  5,  6,  7,  and  8. 

4.  To  undergo  examination  on  the  part  of 
the  plaintilf :  us  in  the  case  of  the  plaintiff, 
h\  su  tide  9. 

5  If  (by  his  own  confession  or  otherwise) 
the  justice  of  the  plaintiff*  demand  has  been 
established  (or  provisionally,  in  the  event  of 
iis  being  established')  — and  if  the  nature  of 
the  obligation  in  that  event  imposed  on  him 
lequires  it,  —  to  declare  whether  he  is  able  to 
fulfil  it  (for  example,  to  endure  the  punish- 
ment, render  the  satisfaction,  pay  the  money 
due,  deliver  up  the  thing  due,  &r.)  upon  the 
spot,  or  at  what  other  time  or  times,  place  or 
places,  &c.  » 

0.  If  nor  upon  the  spot,  —  then  to  pray  the 
respite  he  desires,  stating  the  grounds  of  such 
his  praver;  and,  if  requisite,  to  indicate  and 

j  dechue  his  justifiability  (or  ^'<\y  responsibility} 
as  in  the  plaintiffs  case,  article  10 ;  to  the 
end  that  the  judge  may  determine,  whether 
any  and  what  indulgence  may  and  shall  be 
granted  to  him,  consistently  with  the  plain- 
tiff's rights  and  exigencies  :  that,  on  a  compa- 
rative consideration  of  the  exigencies  of  both 

i  parties,  the  judge  may  determine  whether  any 
and  what  abatement  may  be  made  from  the 
plaintiffs  right,  to  save  the  defendant  from 
suffering  in  excess. 

7.  Inter  aha  (in  case  of  need,)  with  a  view 
to  pecuniary  punishment  or  satisfaction,  as 
above,  — to  give  an  account  of  all  debts  due, 
or  about  to  be,  or  likely  to  be,  due  to  him, 
and  of  all  other  expected  pecuniary  resources, 
and  all  other  means  (if  any)  by  which  his 
eventual  justiciability  in  point  of  fact  may  be 
secured  and  carried  into  effect. 

8.  To  be  warned  of  his*  responsibility  for 
the  truth  and  sincerity,  the  completeness  and 
correctness  of  his  declarations  of  all  kinds ; 
as  per  article  13  in  the  plaintiffs  case. 
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9.  For  his  own  benefit,  —  to  receive  com- 
Hjutiieation  of  the  plaintiff's  self-serving,  and 
(if  any)  self-disserving,  testimony,  as  above 
to  the  end  that,  by  counter-interrogation,  and 
(if  the  facts  admit  of  it)  by  counter-evidence, 
he  may  <Jo  what  lies  in  his  power  towards 
securing  the  completeness  and  correctness,  01 
exposing  the  incompleteness  or  incorrectness, 
of  the  plaintiffs  testimony  and  declarations 

10,  To  settle  a  channel  and  mode  ot  cor- 
respondence with  him,  dining  and  for  the 
purpose  of  the  suit,  as  per  article  15,  plain- 
tiffs case 

III.  Facicnda  by  both  parties  in  conceit  — 
In  particular  cases,  —  the  demand  foi  such 
a  mass  of  evidence  as  fhall,  on  one  01  both 
sides,  be  to  a  ceitam  degree  complex,  being 
established  by  then  mutual  declauitions,  as 
above,  —  to  take  an  anticipative  *///  veil  of  it  , 
for  any  01  all  of  the  following  pm  poses,  viz  * 

1.  To  discard  any  such  articles  as,  were  it 
not  for  such  concert,  might  in  reality  or  ap- 
pearance be  necessary  to  the  parties  having  in 
contemplation  to  pioducc  them  respectively, 
but,  by  viitue  of  such  conceit  and  mutual  ex- 
planation, may  be  rendered  unnecessaij, 

2.  When  this  or  that  at  tide  of  evidence  is 
so  circumstanced,  that  the  production  of  it 
thieatens  to  be  attended  with  delay,  expense, 
and  vexation,  to  any  considerable  amount,  — 
to  take  measures  in  conceit,  foi  reducing  to 
its  minimum  that  nuibb  oi  collateral  incon- 


venience. 

3.  Where  the  quantum  of  the  inconvenience 
appears  to  be  to  such  a  degree  considerable  as 
to  outweigh  either  the  value  of  the  evidence 
in  the  chaiactcr  of  a  security  against  misde- 
cision,  or  even  tlje  mischief  ot  misdecibion, 
though  on  the  exclusion  of  the  evidence  it 
were  seen  to  be  a  certain  consequence,  —  an 
exclusion  may  arcoidingly  be  put  upon  that 
article  of  evidence,   an   e\  elusion   to  wit, 
either  definitive  01  pi  o  visional,  as  the  ca&e 
may  lequire  f 

4.  Where,  by  the  influence  of  any  cause  or 
causes  of  complication,  any  ulterior  meeting 
or  meetings  have  been  made  requisite,  —  to 
concur  with  the  judge  in  the  fixation  of  such 
time  or  times  as  shall  be  pioductive  of  least 
delay,  expense,  and  vexation,  regard  being 
bad  to  the  convenience  of  both  parties,  as  aUo 
of  the  suitois  in  other  causes  depending  be- 
fore the  same  judge. 

To  the  uses  attached  to  the  functions  which 
by  this  means  the  parties  are  in  the  most  ad- 
vantageous mode  enabled  and  obliged  to  per- 
form (enabled,  each  for  his  own  benefit,  or 
Obliged,  each  for  that  of  his  adversary,)  may 
t«re  be  added  an  advantage,  which  consists, 
not  in  Anything  that  either  of  them  does,  but 


SeeiWni,  Book  IX.  Exclusion >  Part  II. 
Oiap.  VII.  Remedies  suwedaneous  to 


See  Book  IX.  Part  II. 


in  the  situation  in  which  each  of  them  finds 
himself.  I  speak  of  that  which  places  him  in 
the  presence  of  the  ]uc|§e,  and  commonly 
(except  where  special  ciicumstances  afford 
special  reasons  to  the  contrary)  in  the  pre- 
sence of  a  more  or  less  numerous  and  mis- 
cellaneous auditory  bunging  thereby  to  bear 
against  each  party,  in  case  ot  malpiactice  or 
insincerity  on  his  part,  that  sense  of  shatne 
which  is  so  powerful  a  preservative  against 
any  the  slightest  deviation  from  the  line  of 
tectitude,  and  of  which,  in  the  solitude  of  the 
closet,  the  foice  is  as  nothing  in  comparison 
with  that  which  it  de lives  from  society,  espe- 
cially horn  society  so  composed. 

The  use  here  in  quection  is  over  and  above 
that  which  consists  in  -he  patty's  being  person- 
ally icsponsible  foi  every  bleach  of  si  nee  i  it  y 
01  probity  committed  on  his  side  of  the  cause. 
Such  responsibility  might  be  made,  and  is 
made,):  tif  attach  upon  him,  without  his  ever 
finding  himself  in  the  presence  either  of  the 
adverse  pait},  or  of  the  judge 

The  check  heie  in  question  is  that  which 
is  applied  to  a  man  by  the  consciousness  that, 
in  the  event  ot  a  piesent  detection  or  well- 
giounded  suspicion  of  any  impropriety  of 
speech  ot  conduct  on  his  pait,  the  stain  there- 
by made  on  his  reputation  will  be  witnessed 
by  a  number  of  persons  more  or  less  consi- 
deiable,  in  which  his  adversaiy  and  the  judge 
will  at  any  rate  be  included,  the  adversaiy, 
whose  triumphant  eye,  and  the  judge,  whose 
lepiovmg  eye,  his  own  humiliated  and  suffer- 
ing eye  will  have  to  encountei  on  the  spot.|| 

J  Viz.  in  English  regular  procedure,  m  the 
case  of  the  instrument  called  an  answer  to  a  bill 
in  eqmtff. 

||  fco  successfully  has  the  industry  of  the  tech- 
nical system  e\eited  itself,  that  not  only  this  cor- 
roborative to  personal  responsibility  has  been 
cleared  away,  but  the  v£ry  foundation  of  it,  the 
responsibility  itself:  and  this  so  effectually,  that 
neither  shall  the  party  himself  be  responsible  for 
the  falsehood  or  dishonest  trick  by  wmch  he  pro- 
fats,  nor  vet  the  person  or  persons,  the  professional 
assistant  or  assistants,  to  whom,  in  the  character 
ot  instruments  or  assistants,  he  is  indebted  for  it 
The  licence  thusgianted  to  insincerity  and  mal- 
practice requires,  it  is  true,  the  removal  of  the 
check  here  in  question, — requires  the  exclusion 
ot  the  parties  from  the  presence  of  each  other  and 
the  judge, — requires  the  withdrawing  out  of  the 
joint  presence  ot  his  adversary  and  the  judge,  the 
party  on  whose  behalf  the  dictates  of  sincerity  or 
probity  are  to  be  transgressed ;  but,  to  render  the 
licence  complete,  and  completely  effectual,  ulte- 
rior devices  (of  which  presently )  were  necessary, 
and  have  accordingly  been  employed.  It  was  ne- 
cessary, that  for  every  such  transgression  a  safe 
author  or  accomplice  should  beprovided:  and  that 
matters  should  be  so  managed,  that,  whatsoever 
be  the  transgression,  and  whatsoever  the  advan- 
tage reaped  or  sought  from  it,  no  inconvenience, 
either  on  the  score  of  punishment  or  on  the  score 
of  satisfaction,  should  fall  anywhere.  To  this 
purpose  the  exemption  here  in  question  was  in- 
deed necessary,  but  was  not  sufficient.  It 
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Of  all  the  above  modes  of  turning  to  ac- 
count the  presence  of  the  parties,  there  is 
not  one  that  is  not  the  obvious  result  of  the 
plainest  common  sense :  not  one  that  is  not, 
wherever  the  nature  of  the  case  admits  of  it, 
subservient  to  all  the  ends  ot  justice:  not  one 
of  them  the  u«e  of  \\hioh  in  that  character  i» 
not  felt  in  the  courts  of  natural  procedure, 
according  to  the  nature  of  the  causes  of  which 
those  sanctuaries  of  justice  are  respectively 
permitted  to  take  cognizance.  But,  by  so 
many  points  as  this*  arrangement  is  subservient  ( 
to  the  ends  of  justice,  by  so  man}  is»  it  adverse 
to  the  established  ends  of  judicature  :  accord- 
ingly,  the  opposite  arrangement,  the  exclusion 
of  the  parties,  constitutes  the  basis  of  every 
system  of  technical  procedure,  wheresoever 
established,  and  ho\\  soever  modified.  All  the 
other  device**  presuppose  this,  and  serve  but 
to  improve  the  advantage  gained  by  it. 

In  whatever  court  this  ha^is  ol  all  justice 
has  been  restored,  or  sulFored  to  remain,  the 
be»t  evidence,  so  tar  as  it  applies  takes  placv; 
and,  besides  furnishing  such  liyhts  as  fre- 
quently are  not  to  be  had  horn  any  othi'i  quar- 
ter, savesthe  \cxation,  expeiiM1,  and dcht\,  at- 
tached to  the  production  of  infi'iioi  evidence: 
and  the  cause  receives  the  ver\  speediest,  as 
well  as  lea^t  expensive,  and  in  every  wav 
leabt  vexatious,  rondusion,  \\hich  tlie  nature 
of  it  admits. 

Even  when  ulterior  evidence  is  ultimately 
necessary,  by  the  preliminary  meeting  much 
vexation  and  expense  is  saved  in  the  exhibi- 
tion of  it. 

Under  the  technical  system,  tor  want  of 
the  necessary  preliminary  explanation*,  each 
party  linds  himself,  general!}  speaking,  un- 
der the  obligation  of  having  in  leathnc-s  b\ 
a  particular  day  and  horn,  evei}  aiticle  ot 
evidence  (how Vast  soever  ma}  be  the  ex- 
pense) whi'-h  it  is  supposed  can  by  any  po- 
sibihty  be  found  necessary,  or  so  much  as 
rendeied  serviceable. 

Under  the  anangemeiit  proposed,  not  only 
in  respect  of  this  or  that  individual  article  of 
evidence,  is  the  delay,  vexation,  and  expense 
saved,  that  would  have  been  produced  by* 
the  exhibition  of  it,  but  (\\ithout  an}  the 
smallest  prejudice  to  the  direct  ends  of  jus- 
tice) needless  evidence,  with  thedela},  vex- 
ation, and  expense  attached  to  the  exhibition 
of  it,  is  shovelled  out  in  whole  masses:  as 
for  example:  — 

I.  Whenever  the  burthen  of  delay,  vexa- 
tion, and  expense,  attached  to  the  collection 
of  the  evidence,  constitutes  an  object  worth 

necessary  that,  besides  improbity  in  other  shanes, 
a  full  and  unrestrained  liberty  of  lying  should  be 
secured  to  the  party,  for  himself,  and  any  num- 
ber of  assistants  at  his  nomination,  they  being 
members  of  the  partnership :  and  this  accord, 
ingly  is  what  has  been  done.  See  Chap.  XV. 
Mendacity -licence. 
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regarding,— if  any  point  of  law  is  in  question, 
the  collection  may  on  both  sides  be  postponed 
till  after  the  determination  of  the  point  of 
law:  for,  suppose  the  point  of  law  given  (for 
example)  against  the  plaintiff,  all  evidence, 
as  well  on  his  side  as  on  the  other  aide,  will 
be  altogether  useless. 

2.  In  like  manner,  where,  on  the  defen- 
dant's side,  the  burthen  threatens  to  swell  to 
a  certain  amount,  the  collection  may  on  that 
bide  be  postponed  till  after  the  plaintiff's  evi- 
dence has  been  collected  and  provisionally 
pronounced  upon  :  for  if  the  plaintiff  fails  in 
making  out  his  case,  it  is  needless  to  put  the 
defendant  to  the  trouble  of  making  out  his.* 

Neither  party  (it  may  seem  at  first  sight) 
ought  to  be  present  without  the  other :  no 
ex  parte  appearance  previous  to  their  simul- 
taneous appearance.  Supposing  this  to  be  the 
ca-e,  the  simultaneous*  appeal ance  will  be  the 
first  step  in  the  caus-e,  utter  the  delivery  of 
the  summoiise*  by  which  it  i&  brought  about. 

Hut  in  some  ca*cs  it  may  not  be  right  that 
the  defendant  should  be  subjected  to  the  vex- 
ation of  attendance,  until  the  primA  facie 
justice  of  the  demand  has  been  so  far  esta- 
hliohrd  as  it  can  be  by  the  examination  of  the 
pluintiiF.  In  these  cases,  it  is  tor  the  advan- 
tage ot  the  defendant  that  the  plaintiff  should 
be  heard  without  him,  and  before  him,  and 
consequently  out  of  his  presence. 

Again,  in  sonic  cases  it  may  be  necessary, 
for  security,  to  iippiehend  the  person  of  the 
dcj'cndunt  without  winning;  and,  by  that 
means,  at  some  casual  and  unforeseeable  time 
and  place.  In  all  such  cases  the  ends  of 
justice  require,  as  peremptorily  as  the  ends 
of  judicature  have  forbidden,  that,  without 
loss  of  tune,  and  (it  possible)  antecedently 
to  bib  being  inclosed  within  the  walls  of  any 
prison  (^oidinury  or  extraordinary,)  he  be  con- 
ducted jnto  the  pri'M'iicc  of  the  judge. f  In 

*  Tine  it  is,  that,  when  the  question  is  con- 
cerning quantity  or  rf/v/m', — for  example,  how 
much  money  IN  dim*  to  the  plaintiff  (it  being  out 
of  dispute  that  something  is  due,)  and  not  whe- 
ihcr  anything  or  nothing, —  it  will  frequently,  if 
not  generally,  happen,  that,  under  the  head  of 
evidence  exhibited,  no  saving  will  be  to  be  made* 
Ikit,  where  the  question  is,  whether  any  thing  be 
due,  or  nothing,  there  it  is  that  the  door  is  open 
for  Mich  saving  in  all  cases. 

•f  In  Sergeant  Wilson's  reports*  we  have  a 
case,  in  which  a  widow,  being  illegally  impri- 
soned, lay  eight  months  in  jail,  from  no  other 
cause  (as  declared  by  the  Lord  Chief  Justice] 
than  that  no  judge  Knew  anything  about  the 
matter.  In  the  nature  of  things,  cases  where  the 
like  consequence  is  produced  by  the  like  cause, 
must  be  happening  in  every  day's  practice;  but, 
mere  accident  excepud,  what  is  it  that  can  evex 
bring  them  to  light  ?  For,  of  those  who  could 
remedy  it,  who  is  there  that  either  knows  or  carea 
about  it?  On 

*  3  Wilson,  368.   Barker  v.  Braham  and  Nor- 
wood. 
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tbe«  casct  it  to  only  by  an  accident,  and  that 
ft  rareonp,  that  the  plaintiff  can  be  there  ex- 
actly at  that  same  time  Here,  then,  it  is  for 
the  advantage  of  the  defendant  to  be  heard 
out  of  the  presence  of  the  plaintiff, 

Again:  On  the  puit  of  the  plaintiff,  the 
obligation  of  personal  appeal. in ce  is  attended 
with  a  degree  of  vexation,  whu  h,  when  with- 
out prepondeiant  vexation  it  can  be  saved, 
ought  to  be  saved .  besides,  that  the  fulfil- 
ment of  the  obligation  will  in  some  cases  be 
physically,  in  others  prudentially,  impracti- 
cable. Here  then  comes  in  the  consideration, 
in  what  cases,  —  antecedently  to  the  isMiing 
of  the  summons  commanding,  01  the  warrant 
for  compelling  by  physical  means,  the  attend- 
dance  of  the  defendant, — a  succedaneous  se- 
curity shall  be  accepted  at  the  hands  of  the 
plaintiff,  in  lieu  of  that  which  would  have 
been  afforded  by  his  preliminary  attendance 
at  the  judgment-seat,  and  examination  by  the 
judge 

t  Hero  again  comes  in  the  question,  in  what 
cases  examination  in  wilting  ought  to  be  em- 
ployed, in  aid,  01  provisionally  in  lieu,  of  ex- 
amination vivd  voce  (reciprocal  or  ev  parts) 
by  and  befoie  the  judge  I  say  piovisionally, 
and  never  definitively  and  exclusively  fas  in 
the  case  of  the  answers  exti  acted  from  defen- 
dants in  equity  practice,)  under  the  assuiance 
of  never  being  subjected  to  the  other  moie 
efficient  mode 

So,  again,  in  what  ca*es  the  icripiocal  exa- 
mination incidental  to  the  meeting  of  the  ppi  - 

On  this  occasion,  the  observation  made  by  the 
Chief  Justice  is  worth  remarking  "  It  was  in 
Home  measure  Mrs.  Barker's  (the  widow's)  own 
fault*  that  she  was  detained  in  prison  so  long  as 
eight  months ;  for  that,  if  she  or  her  attorney  n  id 
applied  to  the  Court  oi  King's  Bench ,  or  to  any 
judge  of  th.it  court,  at  his  chambers,  she  might 
nave  been  discharged  out  of  custody  within  a  day 
or  two  after  she  was  arrested,  npo  n  lay  IRQ  her 
case  properly  before  the  court,  or  a  judge  * 

Ac  the  expense  of  a  suit,  in  which  the  judge 
would  have  had  his  fees,  the  widow  mi^ht  have 
obtained  earlier,  what,  at  the  like  expense,  she 
did  obtain  at  last,  an  enlargement  from  an  illegal 
imprisonment:  to  which  imprisonment  she  never 
would  have  been  exposed,  had  it  not  been  a  rule 
with  learned  judges  wilfully  to  neglect  (for  the 
evident  purpose  of  making  such  suits)  a  duty 
imposed  upon  all  judges  bj  the  most  obvious  prin- 
ciples of  justice  and  common  sense  —  a  duty  from 
which  no  judge  of  the  class  of  unlearned  judges 
eve*  is  exempted —viz  the  duty  of  not  punishing 
0*  plaguing  men,  without  suffering  themselves 
to  Know  anything  about  the  why  or  wherefore 
$ee  Chap.  XII.  Decision  without  Thought 

The  cause  was  tried  bV  De  Grey,  Lord  Chief 
Justice:  his  sympathy  was  excited  by  it:  In 
*bo&e  favour?  That  of  the  widow  by  whom  the 
tight  mortths  imprisonment  had  been  suffered? 
No:  bift  that  of  the  attorney  by  whose  malprac- 
tice it  hid  been  caused  •  he  was  an  object  of  com- 
passion.  Why?  Because  no  such  offence  as  that 
of  conspiracy  had  been  proved  upon  him. 


ties  in  the  presence  of  the  same  judge  shah 
give  place  to  a  reciprocal  ex  parte  examina- 
tion ;  viz.  of  the  plaintiff  belore  one  judge, 
of  the  defendant  betore  another,  whose  seat 
may  be  at  the  antipodes 

Obvious  enough  these  several  considera- 
tions, to  those  whose  views  are  directed  to 
the  ends  of  justice  To  men  of  law  they  will 
be  apt  (many  of  them)  to  appear  new,  as  not 
being  conducive  to  the  ends  of  judicatuie. 
They  aie  heie  glanced  at,  as  being  necessary 
to  fit  up  the  natural  system  for  performing, 
not  what  iv  pet  formed,  but  what  is  pretended 
or  supposed  to  be,  without  being  pei  formed, 
by  the  technical 

§  2.  f/ses  of  the  exclusion  to  Judge  if  Co. 

Use  1  Making  ftws^ss,  i  e  profit,  by 
torcinff  the  suitoi  into  the  hands  of  piofes- 
sional  lawyeis,  assistants,  substitutes,  linked 
with  the  jifd^e  himselt  in  a  vutnal  partner- 
ship, in  the  mode  already  explained. 

2  Making  business,  by  the  exclusion  of  the 
testimony  of  the  parties  in  that  most  trust- 
worthy, mo&t  coriect  and  complete,  as>  well 
as  promptest  and  cheapest,  shape,  giving  oc- 
casion to  the  production  ot  it  in  shapes  more 
expensive  and  more  profitable    to  the  part* 
nership,  moie  profitable  ,  to  the  parties  more 
expensive  * 

3  Making  business,  by  giving  birth  to  er- 
roneou*  decisions,  grounded  on  incoriect  or 
incomplete  masses  ot  evidence  ,  which  deci- 
sions give  bu  th  to  ultenoi  suits,  seeking  relief 
111  ulteuor  and  better-grounded  decision 

4  Making  business,  b>  exempting,  on  each 
occasion,  the  party  m  the  wrong,  from  that 
sensation  of  shame,  \vhich,  at  the  moment  of 
detection  (especially  if  in  the  presence  of  a 
miscellaneous  mass  ot  by-standers,  as  well  as 
of  the  judge,)  attaches  itself  upon  self-con- 
scious and  detected  falsehood  or  injustice. 
Opening  the  door  to  whatever  falsehoods  and 
frauds  present  themselves  as  promising  to 
serve  the  purpose  of  the  cause,  or  of  the  mo- 
ment ,  and  thereby  to  demands  and  defences, 
and  thence  to  suits,  which,  but  foi  the  assu- 
tance  of  being  able  to  employ  to  advantage 
such  falsehoods  and  frauds  would  not  have 
had  existence 

5  Making  ease  (without  prejudice  to  pro- 
fit,) b|  exempting  himself  fiom  the  plague 
arid  indignity  of  having  to  do  with  low  people, 
with  the  mob,  the  labble,  the  populace, — i.  e. 
the  great  majority  ot  the  people ;  wretches, 
who,  being  ignorant  of  things  in  general,  and 
ot  jurisprudential  science  in  particular,  are, 
in  proportion  to  their  ignorance,  apt  to  be 
troublesome 

*  Vi£  m  all  the  courts,  affidavits,  and  in  the 
equity  courts,  answers  (answer*  to  fo/ft,)  and 
depositions  received  (not  in  the  presence  of  the 
parties)  by  a  judge  ad  hoc,  who  ha*  no  part  ill 
the  decision. 
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6.  Giving  to  the  partnership  (or  at  any 
rate  to  the  judge*  and  his  younger  brother 
the  advocate)  the  profit  of  inhumanity — of 
inhumanity  to  any  extent,  clear  of  the  oppro- 
brium that  otherwise  would  attach  upon  it. 

Were  the  debtor  and  creditor  both  in  court, 
in  the  presence  of  each  other  and  the  judge, 
shame  would  every  now  and  then  prevent 
him  from  extorting,  in  the  shape  of  fees, 
the  pittance  which,  if  not  left  to  the  debtor 
in  the  name  of  humanity,  bhould  have  been 
delivered  to  the  perhaps  equally  distressed, 
perhaps  still  more  grievously  distressed,  cre- 
ditor, in  the  name  of  justice. 

7.  Giving  to  the  partnership,   or  at  any 
rate  to  the  judge  and  to  the  advocate,  the 
profit  of  inhumanity,   clear  of  any  pain  of 
sympathy  that  might  otherwise  be  excited  by 
the  spectacle  of  distress,  in  the  bosom  of  him 
for  whose  benefit  it  has  been  produced. 

Often  does  the  unlearned  judge  ptlii!  country 
magistrate,  give  up  his  trifling  rctiibut ion : 
Why?  Because  the  distress,  of  which  the 
exaction  of  it  would  be  productive,  is  before 
bis  eyes. 

Who  ever  heard  of  fees  given  up  by  the 
learned  and  ermined  nmgistiacy  ? 

Of  the  profits  diawn  by  them,  in  such  co- 
pious draughts,  from  the  extremity  of  distress, 
a  great  part,  perhaps  the  greater,  is  never  set 
down  to  their  account.  It  is  sunk  in  the 
pocket  of  some  officer :  and  the  profit  to  the 
judge  is  from  the  sale,  or  what  is  equivalent 
to  the  sale,  of  the  office.* 

Even  of  that  part  which  finds  its  way  di- 
rectly into  his  coffers,  care  has  been  taken 
that  the  individual  contributors,  with  their 
respective  distresses,  shall  be  as  completely 
unknown  to  him,  as  if  the  scene  of  them  were 
at  the  antipodes. 

"  What  the  eye  does  not  see,  the  heart  does 
not  rue."  Nowhere  has  the  truth  and  value 
of  this  pro  veil)  been  more  fully  understood, 
and  more  completely  piofited  by,  than  in  the 
great  hall  at  Westminster.  Hence,  the  mise- 
ries and  iniquities  of  which  the  English  system 
of  imprisonment  for  debt  is  composed,!— a 
mass  of  abomination  not  to  be  matched  in 
any  other  clime,  a  source  of  profit  as  religi- 
ously piotected  as  it  has  been  elaboiatel)  or- 
ganized^— have  ever  found  as  much  sympathy 
in  the  stones  of  which  the  pavement  is  com- 
posed, as  in  the  bosoms  of  those  who  walk 
upon  it.  Misery  in  abundance  ;  but  the  heart 
ftever  rues  it,  care  having  been  taken,  and 
that  so  effectually,  that  the  eye  shall  never 
see  it. 

In  the  division  made  of  the  labour  among 
the  members  of  the  partnership,  all  this  op- 
probrium, and  whatsoever  may  be  supposed 
to  be  realized  of  this  pain  of  sympathy,  lies 


*  Vide  supra,  p.  199.'— Ed. 

+  Vide  supra,  Vol.  VI.  p.  173,  Note.-£rf. 


on  the  shoulders  of  the  attorney.  His  infe* 
rior  share  of  the  aggregate  profit,  comes  to 
him  loaded  with  this  incommodious  drawback* 
The  superior  share,  of  the  authors  of  the  sys* 
tein — the  judge  and  the  advocate — drops  into, 
their  learned  laps,  free  from  all  incumbrance. 
8.  Giving  the  necessary  support,  or  in- 
creased effect,  to  the  several  ulterior  devices 
(of  which  in  their  order  :)  and,  in  particular, 
to  the  practice  of  decision  without  evidence 
and  without  thought,  to  the  principle  of  nul- 
lification, to  the  use  of  written  pleadings, 
with  the  benefit  of  the  mendacity-licence,  to 
the  chicaneries  about  notice,  to  motion  busi- 
ness, to  the  entanglement  of  jurisdiction  as 
between  law  and  equity  courts,  and  to  the 
opinion  trade.  J 

J  In  any  judicatory,  suppose,  for  (argument's 
Mike)  any  such  rule  established,  as  that,  of  any 
two  parties,  the  judge  shall  be  at  liberty  to  hear 
which  he  pleases :  refusing  peremptorily  to  hear 
the  other,  in  any  mode  or  upon  any  terms.  In 
this  may  be  seen  a  rule  of  which  no  person  (as 
is  supposed)  would  hesitate  to  pronounce,— not 
solely  that  it  is  in  itself  contrary  to  justice, — but 
that  it  is  imposible  that,  in  any  system  of  judi- 
cature of  which  any  such  rule  stood  part,  justice 
should  really  have  been  the  end  in  view. 

Accordingly,  in  no  one  judicatory  under  the  , 
technical  system,  has  any  such  rule  been  acted 
under  or  established.  Of  its  non-establishment 
one  cause  probably  may  have  been,  that  in  all 
probability  the  people  of  the  country  could  not 
nave  endured  it:  another  cause  probably  was, 
that, — if  a  hearing  must  be  given, — with  the 
advantage  of  a  power  to  make  those  to  whom  it 
is  given  pay  for  it,  more  money  may  be  to  be  got 
by  allowing  the  privilege  to  two  or  more  parties, 
than  if  it  were  confined  to  one. 

Hut  as  there  have  been  senses  in  which,  and 
occasions  on  which,  the  hfftf  bas  been  said  to  be 
more  than  the  whole,— so  are  there  in  which  the 
double  may  be  seen  to  be  less  than  the  whole. 

To  refuse  a  hearing  to  either  of  two  con- 
tending parties,  to  the  advantage  of  the  other,  is 
th.it  sort  of  practice,  against  which  neither  non- 
lawyers  in  general,  nor  even  judges  themselves, 
would  be  backward  in  bestowing  the  most  vehe- 
ment and  unqualified  censure.  Why?  Because 
no  such  tiling  is  ever  done. 

But,  to  refuse  a  hearing  to  both  parties — to  re* 
fuse  to  hear  either  of  them,  so  much  as  by  a  hired 
proxy  (which  after  all,  if  the  principal  be  not 
present,  is  not  a  hearing  of  the  principal) — to 
refuse  to  hear  eitherof  them,  even  in  that  impro- 
per sense  and  in  that  inadequate  way,  till  after 
the  greater  part  of  that  evil  has  taken  place, 
which,  by  a  timely  hearing  of  the  parties  them- 
selves, would  have  been  prevented, — this  is  whai 
not  only  lawyers  of  all  sorts,  and  especially  such 
of  them  as  are  judges,  are  ready  at  all  times  to 
defend  by  all  means  whatsoever  thatare  in  their 
power,  but  even  non-lawyers  (such  is  the  effect 
of  custom  and  prejudice)  to  acquiesce  in. 

In  Mexico,  a  rule  was  established,  giving 
power  to  a  certain  person  or  set  of  persons  in 
authority,  on  condition  of  pronouncing  some 
word  or  other,  translated  by  us  into  the  word  ja- 
crifiee,  to  murder  any  and  as  many  persons  as 
he  pleased.  In  some  newly-discovered  islandi 
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CHAPTER  VII. 

•SCOKB  DEVICE — TRIBUNALS  OUT  OF  REACH:' 
OR,  SWALLOWING  UP  THE  INFERIOR  COURTS. 

IF  Justice  be  necessary  in  one  place,  it  is  little 
leas  so  in  any  other  .  if  justice  be  necessary  to 
Ope  set  of  men,  it  is  little  less  so  to  another 

So  obvious  is  this  truth,  that,  upon  the  first 
Settlement  of  every  country,  judges,  with 
competent  authoiity,  distributed  all  over  the 
country  in  courts  under  some  denomination 
or  other,  as  little  distant  from  each  othei, 
and  thence  as  numerous,  as  the  state  of  the 
country  in  respect  of  wealth  and  population 
will  admit,  are,  under  the  natuial  system,  an 
obvious  and  geneial  anangement  To  dis- 
turb it,  requires,  as  undei  the  fee-gathering 
system,  power,  per  vetted  by  the  impulse  of 
sinister  interest  to  private  pin  poses 

In  every  country  in  which  the  technical  sys- 
tem has  established  itself — in  every  countiv, 
to  an  extent  commensutate  with  the  powci 
possessed  under  that  system  by  the  superior 
courts,  established  fas  they  naturally  would 
be)  at  the  fountain-head  of  power,  as  close 
as  possible  to  the  ear  of  the  soveieign,  —  to 
strip  the  local,  distant,  and  consequently  in- 
ferior and  weaker  courts,  of  as  much  of  then 
jurisdiction  as  \vas  possible,  has  of  course 
been  the  constant  aim  of  the  superior,  the 
metropolitan,  couits  * 

of  the  South  Sea,  the  like  rule  has  place,  and  is 
fccted  upon  to  this  day.  , 

In  this  country,  this  rule  is  looked  upon  as  an 
Improper  one:  nor,  supposing  a  motion  made 
for  the  establishment  of  any  such  rule,  would  so 
much  as  a  single  voice  (it  is  supposed)  be  found 
to  second  it.  Why*?  Answer:  For  three  very 
good  reasons: — 1.  Because  it  is  established  in  a 
foreign  country;  2.  Because,  in  that  foreign 
country,  the  manners  and  opinions  are  in  a  sa- 
vage state;  3.  Because  it  is  not  established  in 
our  own. 

But,  supposing  this  said  rule  actually  esta- 
blished, and  still  in  force,  and  a  motion  now 
made  tending  to  the  abolition  of  it, — would  such 
ft  motion  pass  nemine  contiadiccnte^  So  far 
from  it,  that,  if  at  all,  it  would  not  pass  but  at 
the  end  of  a  considerable  number  of  years :  during 
which,  every  session,  would  have  been  emptied 
upon  it  the  whole  quiver  full  of  those  fallicies 
wiich,  having  for  their  common  property  that 
oF  being  irrelevant  with  relation  to  every  propo- 
sition which  they  are  employed  to  combat,  would 
apply  with  equal  force  and  propriety  to  a  propo- 
sition for  divesting  a  king  of  the  prerogative  of 
xtaurdering  an  unlimited  number  of  his  subjects 
4t  his  pleasure,  and  to  a  proposition  for  divesting 
fe|cni{rs  nominees,  under  the  name  of  judges,  ot 
rivilege  of  destroying  every  year,  by  a  slow 
,  fcn  unlimited  number  of  those  same  sub- 
|  having  first  brought  them  to  ruin,  under 
jT  virtue  of  a  violation  of  that  primary  prin. 
eipfte'af  justice,  which  prescribes  as  the  first  step 
ttttptt  to  be  taken  by  a  judge,  the  giving  to  the 
potties  on  *toth  sitfes  (with  or  without  their  re- 
spective agents)  a  real  hearing  in  his  presence. 

•  In  Scotland,  the  course  of  modern  legisla- 


But  in  no  country  have  the  enterprises  6f 
this  most  ciuel  species  of  robbery  been  so 
successful  as  in  England. 

Not  to  speak  of  bye-courts  established  for 
particular  purposes,  —  not  only  before,  but 
for  ages  aftei ,  the  Norman  conquest,  every 
county,  every  hundred,  had  its  couit,  sitting 
for  general  purposes 

If  in  any  place  justice  be  necessary  in  re- 
spect of  any  one  sort  of  cause,  in  that  same 
place  ]  list  ice  cannot  be  much  otherwise  than 
necessaiy  in  respect  of  every  other  sort  of 
cause  If,  then,  of  a  court  sitting  in  any 
dibtnct  (a  hunched  foi  example,)  the  whole 
time  be  not  taken  up  by  causes  of  a  particu- 
lai  descnption,  nature  and  utility  combine  in 
giving  to  (or  rathei  in  not  taking  from)  that 
same  couit,  the  powei  of  administeimg  jus- 
tice in  causes  of  every  other  description  To 
so  simple  an  airangcmcnt,  limitations  may 
be  made  Wp  power,  actuated  by  sinister  m- 
tciest  01  caprice,  but  cannot,  unless  for  some 
veiy  cogent  and  not  at  all  obvious  reason,  be 
wan  anted  by  utility  and  justice.  Between 
luiisdiction  «md  jurisdiction,  geographical 
lines  ot  demarcation  ai  e  piesciibed  by  utility, 
using  to  the  decree  of  necessity  Metaphy- 
sical lines  of  demarcation  (except  in  here  and 
theie  a  particular  case,  indicated  by  special 
cucumstances)  are  the  result  of  a  compiomise 
between  lapacity  and  lapauty,  fighting  in  the 
daik 

Undei  the  natural  system  of  zoological 
economy,  spider  devouis  spider,  for  want  of 
flies  Under  the  technical  system  of  pioce- 
dure,  judge,  give  him  time  and  power,  swal- 
lows up  judge  If  the  bundled  rouit  —  if 
even  the  county  couit,  once  so  efficient  and 
so  exalted  in  power  and  digruly,  with  Us 
eail  and  its  bishop,  its  temporal  judge  audits 
spnitual  judge,  can  still  be  said  to  have  ex- 
istence, it  is  scaice  othei \\ise  than  in  name: 
it  is  as  the  shell  of  the  fly,  which,  uftei  having 
been  sucked  by  the  spider,  is  sometimes  seen 
flittering  in  the  web 

In  a  general  point  of  view,  the  cause  of  this 
voiacity  is  as  obvious  as  the  fact  is  notonous. 
As  to  the  details  of  the  operation,  and  how 
it  happened  that  the  success  of  the  enterprise 
was  so  much  more  complete  in  England  than 
an}  where  else,  —  the  investigation  would  be 
cunous,  but  here  there  is  riot  sufficient  space 
foi  it  and  if  not  history  (for  history  requires 
honesty,)  matenah  at  least  for  history  are  not 
wanting  in  the  books 

Of  the  mischiefs  resulting  from  this  dis- 
tinction, little  need  be  said. 

On  the  one  hand,  anarchy,  failure  of  jus* 
tice,  the  equivalent  of  constant  misdecision 


tion  has  tended  to  devolve  on  the  local  courts  of 
the  Sheriffs,  several  very  important  branches  of 
jurisdiction,  formerly  peculiar  to  the  Court  of 
Session.  See  especially  1  &  2  Viet.  c.  119,  and 
2&3  Viet  c.  41 — Ed. 
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to  the  prejudice  of  the  plaintiffs  side;— on 
the  other  hand,  factitious- delay,  expense,  and 
vexation,  and  in  general  with  an  increased 
chance  of  misdecision  to  the  prejudice  of 
either  side. 

From  extinction  of  local  courts,  comes  en- 
largement of  the  geographical  field  of  juris- 
diction of  their  devourers,  the  metropolitan 
courts.  Thence  increased  length  of  journeys 
and  of  demurrage  —  ohvious  and  irremediable 
causes  of  increased  delay,  vexation  and  ex- 
pense. 

In  each  several  instance,  the  burthen  sus- 
tained, ih  it  biHtained  by  both  parties? — then 
comes  the  collateral  inconvenience.  Docs  the 
plaintiff  (that  is,  the  injured  individual  \\lio 
hut  for  the  abuse  would  have  been  plaintiff) 
sink  under  it?  —  then  comes  the  failure  of 
justice.  Is  it  the  defendant  who  sinks  under 
the  burthen? — then  comes  misdecision  to  the 
prejudice  of  the  defendant's  s*idt?:  a  mUchief 
on  that  side,  concspondent,  and  not  inteiior 
to,  the  mischief  of  failure  of  justice  on  the 
plaintiffs  side. 

If  the  mfcchii'fsof  ihis  devastation  are  ob- 
vious and  incontestable,  the  advantages  aimed 
at  and  reaped  by  the  authors-  are  no  less  so. 

1.  Making  increase  of  business.     Of  the 
whole  number  of  can-*.1*  that  would  have  gone 
to  the  local  and  little  dUtiict  courts,  it  was 
but  a  part  indeed,  and  that  a  small  part,  that 
could  find  its  way  to  their  metropolitan  de- 
vourers; the  remainder  would  evaporate  in 
the  shape  of  failure  of  justice.    But  no  grain 
of  profit  was  too  minute  to  be  stooped  lor; 
nor  any  mischief  too  great  a  price  to  be  paid 
for   that   minimum   of    profit.     Witness   the 
shillings,  the  splendid  lulling*,  the  price  of 
delay  under  Knglish  equity;*  witness  other 
delajs  without  number,  with  their  respective 
purchase-moncjs*. 

2.  Making   pretences  and  means  for  the 
exclusion  gradually  put  upon  the  parties  in  all 
cases. 

The  more  remote  the  province,  the  more 
intolerable  the  vexation  of  journejs  and  de- 
murrage to  and  from  the  head  seat  of  judi- 
cature :  especially  in  a  btaite  of  society  which 
afforded  neither  roads,  nor  carnages,  nor  inns, 
nor  lodging-houses,  nor  security  against  rob- 
bers. But,  the  more  intolerable  the  burthen 
of  attendance,  the  more  anxious  the  solici- 
tude to  obtain  permission  for  the  employing  of 
professional  substitutes:  who,  when  once 
admitted  for  the  relief  of  distant  suitors,  soon 
found  means  to  render  it  as  impracticable  to 
suitors  to  do  their  business  in  Westminister 
Hall  without  the  help  of  lawyers,  as  it  is  to 
stockholders  to  make  transfers  at  the  Bank 
without  the  help  of  brokers. 

Besides ;  it  would  be  a  hardship  to  send 
to  a  man  at  the  Land's  End  to  come  and  be 

•  See  Chap.  IV.  of  tfii*  Book  (supra,  p.  217.) 


heard  at  Wesminister ;  therefore,  so  it  would 
to  send  to  a  man  in  Palace-yard,  or  to  put  a 
question  to  him  in  court,  if  he  is  there  already. 
This  logic  impresses  conviction  on  learned 
minds.  To  come  and  be  heard  is  the  greatest 
of  all  hardships  to  a  man :  understand*  if  it  is 
about  business  of  his  own  ;  for  if  it  is  a  busi- 
ness in  which  he  has  no  interest,  he  being  but 
a  witness,  there  is  no  hardship,  or  at  least 
none  worth  thinking  about. 
41  Without  this  advantage,  the  other  would 
in  comparison  have  been  little  worth :  the 
sv^tem  of  procedure  pursued  would  have  been 
the  natural  Astern:  and,  under  that  system, 
bunnies*  is  scarce"  worth  having. 

•{.  Saving  technical  judicature  from  the 
odium  of  comparison,  by  the  extinction  of  na- 
tural judicature. 

This  advantage  came  in  gradually,  as  the 
technical  sj^tem,  with  itb  ever-increasing  mass 
ot  delay,  vexation,  and  expense,  took  place  of 
the  natural,  in  the  superior  courts.  In  the 
local  courts,  the  mode  of  procedure  would  of 
cour«c  continue,  if  not  purely  natural,  at  any 
rate,  in  comparison,  utidilatory,  un vexatious, 
unexpenbive.f 

The  motives  being  so  strong,  and  power 
being  adequate,  means  could  not  be  deficient: 
the  mode  was  the  only  object  that  presented 
itself  to  reilcction  or  choice.  In  the  choice 
there  was  no  difficulty.  Make  the  recourse. 
of  the  suitor  (that  is  of  the  plaintiff)  to  the 
local  courts,  vain  and  useless,  productive  of 
nothing  but  vexation  and  expense,  —  he  will 
cither  sink  under  the  injury,  without  seeking 
for  justice  anj  where,  or  he  will  seek  for  it  in 
the  great  coints.  Removal,  in  all  its  shapes, 
proffered  itself,  and  was^ccepted,  for  this  dis- 
astrous service. 

Make  the  burthen  of  attendance  in  the  great 
comts  intolerable,  the  suitors  on  both  sides 
will  ily  for  relief  into  the  arms  of  their  natural 
enemies,  the  professional  members  of  the  law- 
pal  tiiership,  rai*ed  up,  to  bring  in  custom,  by 
the  head  and  most  active  partner,  the  judge. 

John  Poor  and  Thomas  Rich  live  both  in 
Cornwall.  Rich  is  able  to  bear  the  charge  of 
journey  and  demurrage  to  London ;  Poor  not. 
From  the  Cornish  courts,  a  defendant  has  the 
power  of  removing  the  cause  to  the  London 
courts.  What  chance  hus  Poor  for  justice 
against  Rich?  None  whatever.  Rich  removes 
the  cause  from  London,  and  Poor  gets  his  la- 
bour for  his  pains. 


f  Meantime,  however,  the  exigencies  of  so- 
ciety had  given  birth  to  new  courts,  in  the  prac- 
tice of  which  the  natural  mode  of  proceeding  was 
revived;  in  particular,  the  courts  filled  by  Jus- 
tices of  the  Peace,  acting  out  of  general  sessions 
at  their  own  houses.  Courts  pursuing  the  ends 
of  justice,  presented  an  odious  and  formidable 
object  of  comparison  and  standard  of  reference 
to  courts  pursuing  the  ends  of  judicature.  The 
precedent  was  alarming:  they  could  not  be  too 
anxiously  kept  under,  and  discountenanced. 
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In  this  way,  nineteen  injuries,  perhaps,  out 
tof  twenty,  are  abut  out  from  remedy.  Who 
cares  ?  Judge  and  Co.  get  their  profit  out  of 
the  twentieth. 

'  The  indigent  of  all  classes  are  thus  reduced 
to  a  sort  of  slavery  under  the  opulent :  nine- 
teen persons  put  out  of  the  piotection  ot  the 
llfcW,  that  two  may  be  squeezed  by  and  foi  the 
benefit  of  the  lawyei  s. 

Removal  is  either  absolute,  or  not  without 
leave:  leave,  viz  of  the  court  ad  quam,  ttye 
court  into  which  the  removal  is  proposed  to 
be  made. 

Obligation  of  applying  for  leave,  is  in  ap- 
pearance a  security  against  oppression  —  in 
reality  an  aggiavation  of  it ,  a  cause  tried,  to 
know  whether  another  cause  should  be  com- 
menced; the  yoke  doubled  on  pretence  of 
lightening  it. 

Under  the  fee-gathering  system,  sham  secu- 
rities* of  this  sort  arp  as  c<i*y  to  find,  as  it  is 
difficult  to  find  real  ones  The  prime  security 
is  the  appearance  ot  the  parties  at  the  outset 
coram  judice .  and,  to  beieave  the  suitoi  of 
that  security,  nothing  that  power  and  indus- 
try could  do  has  been  left  unemployed 

In  general,  and  after  allowance  made  for  a 
few  narrow  exceptions,!  there  can  be  no  suf- 
ficient reason  for  taking  any  soi  t  of  cause  out 
of  the  jurisdiction  of  the  local  couit,  in  any 
other  way  than  by  appeal 
'  If  there  were  any  such  reason,  what  should 
it  be  ?  Value  of  the  matter  in  dispute  too 
great  to  be  entrusted  to  such  inferioi,  and 
comparatively  untrust  worthy ,  hands  ?  But  the 
remedy,  and  the  sufficient  remedy,  lies  in  ap- 
peal, not  in  refusal  ot  cognizance.  When  the 
party,  who  knows  the  circumstances  of  the 
cause,  and  against  whom  the  decision  is  sees 

*  In  the  case  of  an  offence  prosecu table  by 
information, — motion  for  leave  to  file  an  infor- 
mation ;  motion  for  a  mandamus ;  motion  for  a 
prohibition;  motion,  in  &ome  cases,  for  a  certio- 
rari  (a  writ  to  remove  a  cause  from  an  inferior 
to  the  superior  court,)  though  in  others,  perhaps 
in  most,  the  removal  by  certioran,  is,  ad  libitum. 
No  new  tnal  without  motion :  though  in  many 
cases  it  might  be  grantable  to  great  advantage 
by  the  judge,  viz.  immediately  on  hearing  the 
verdict,  ana  without  farther  argument 

•)•  Exampler of  exceptions  proposable,  with  their 
grounds  and  reasons  .  — 

1.  Supposed  un  htness  of  th:  ordinary  judge : 
*s  in  some  ecclesiastical  causes. 

2.  Residence  of  parties  and  witnesses  naturally 
foafined  to  a  few  particular  districts,  as  in  some 

ime  causes. 

Extraordinary  judge  extraordinarily  well 
fied  by  appropriate  skill  and  experience, 
iiurthe  causes,  m  respect  of  their  value,  buch  as 
eral  bear  the  extra  expense,  &c.  of 
ft  am|  cieraurrage  resulting  from  the 
pot  upon  the  greater  part  of  the  local 
ples ;  1 .  The  exclusive  ju risdiction 
"  y  courts:  2.  and  of  the  courts 
zance  or  the  validity  of  wills: 
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defeasible  bpon  that,  if  upon  any,  ground. 


no  reason  to  be  dissatisfied  with  it,— is  it 
for  the  legislator,  or  the  superior  judge,  who 
knows  nothing  about  the  individual  cause, — 
is  it  for  these  strangers,  to  be  dissatisfied 
with  it  ? 

From  whence  is  it  concluded  that  the  judge 
is  unfit  to  be  trusted  with  a  sum  above  the 
mai  k — he  whose  fitness  for  judging  of  all  sums 
up  to  the  mark  is  assumed  ? 

By  delay  (it  is  true)  injustice  equal  to  any 
pioducible  by  misdecision  —  equal,  and  even 
superior  (since,  to  the  mischief  of  antecedent 
delay,  vexation,  and  expense,  may  come  to  be 
superadded  the  mischief  of  ultimate  misde- 
cision,)— injustice,  especially  to  the  piejudice 
of  the  plaintiffs  side,  may  come  to  be  pro- 
duced ,  and',  to  this  mischief,  an  appeal,  which 
supposes  decision,  applies  no  remedy.  But, 
though  it  lies  not  within  the  reach  of  that 
same  lemedy,  neither  is  injustice  by  delay, 
any  more  th*Cn  injustice  by  decision,  without 
itb  remedies  ,  nor  are  those  remedies  less  effi- 
cient in  this  than  in  that  other  case 


CHAPTER  VIII 

• 

THIRD  DEVICE  —  BANDYING  THE  CAUSE  FROM 
COURT  10  COURT 

APPEALS  and  removals  have  no  place  but  by 
the  act,  or  with  the  conciurence,  of  a  party 
in  the  cause  The  sort  of  transfei  heie  in 
question  requires  no  such  concurrence,  nor 
any  spontaneous  act  on  the  part  of  anybody. 
At  a  particular  stage  of  the  cause,  it  takes 
place,  as  it  were,  of  itself,  and  without  any 
fiesh  expenditure  of  human  \\ill  or  leason: 
it  takes  place,  as,  in  a  piece  of  clock-work, 
sound  succeeds  sound,  by  «i  pre-established 
harmony  among  the  pail*  of  the  machine 

Of  this  species  of  tian^mi^ion,  the  possible 
modifications  aie  plaml>  infinite.  In  Scotch 
judicature,  the  actual  ones  observable  in  a 
single  court  want  not  much  of  being  so. 
Throughout  the  demesne  of  the  technical 
system,  other  exemplifications,  m  unhappy 
abundance,  ma\  be  found 

The  principal  of  them  will  be  found  com- 
prisable  under  the  following  description  — 
One  court  to  decide,  anothei  court  to  collect 
the  evidence  on  uhich  the  decision  is  to  be 
grounded  Foi  illustration,  the  following  may 
suffice  — 

1 .  Practice  of  the  English  superior  com mon- 
la\v  courts,  on  indictments  for  offences  ndt 
felonious  —  The  cause  bandied  to  and  fro 
between  the  court  of  King's  Bench  and  the 
court  of  Nisi  Pirns. 

2  So  in  informations,  in  criminals 

3  In  civih,  uniform  practice  of  the  King's 
Bench,  Common  Pleas,  and  common-law  aide 
of  the  Exchequer:  —  The  cause  bandied  be- 
tween these  courts  respectively,  and  the  courts 
of  Nisi  Prius  and  assize :  projected  from 
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metropolis  by  a  centrifugal,  and  drawn  back 
again  by  a  centripetal  force.  Fragments  of 
causes,  projected  now  and  then  under  the 
name  of  issues  from  the  court  of  Chancery 
and  the  equity  side  of  the  Exchequer  to  a 
common-law  court,  and  then  re-absorbed,  are 
to  the  others  what  comets  are  to  planets. 

4.  Ordinary  practice  of  the  equity  courts  : 
—  The  collection  of  the  evidence  turned  over 
(or  rather   turned   down)    in   London,   and 
within  twenty  miles,  to  a  clerk  in  the  Exa- 
miner's office,  and  be\ond  that  distance  to 
one  or  two  attorneys  on  each  side,  commis- 
sioned in  each  cause  for  that  one  cause. 

5.  Practice  of  the  ecclesiastical  courts  :  — 
Transmission  and  rctro-susception,  as  in  the 
equity  courts. 

6.  Practice  of  the  Admiralty  courts  :  much 
the  same. 

7.  In  Scotch  judicature,  the  practice  of  the 
Court  of  Session,  on  this  ground,   forms  a 
system  of  itself.     The  cause  a  very  shuttle- 
cock: between  the  outer-house  and  the  inner- 
house,  vibrations  and  vibratiuncles  more  than 
Hartley  ever  imagined.    While  this  game  is 
playing,  the  property  of  the  suitors  told  over 
a  gridiron  in  each  house.    *'  A  plague  on  both 
your  houses  1"  would  be  the  crv  of  the  ago- 
nizing suitor,  if  this  fragment  ot  a  line  in  the 
pait  of  Mercutio  could  be  pronounced  \\ith 
safety  on  the  Edinbuigh  theutic.* 

8.  The  vibrations  which  in  many  instances 
a  cause  is  made  to  perform  between  the  court 
and  the  office  of  the  biiboidinate  judge  called 
the  Master,   form  another  class,   which  mu*t 
not  pa*s  altogether  without  notice.     They 
have  place  both  in  Jaw  and  equity,  but  more 
constantly    and    abundantly   in  -the   equity 
courts. 

Made  business  is  here  almost  undistin- 
guishably  entangled  with  necessaiy  business: 
the  reasons  and  pretences  are  far  too  multi- 
farious to  receive  discussion  here.  Not  that, 
in  either  class  of  courts,  the  vibrations  aie 
either  so  complex  or  sogiatuitous  as  between 
the  two  contiguous  Scotch  delay-shops. 

For  illustration's  sake,  take  the  following 
examples  of  the  contrary  practice  :  — 

1.  Indictments  for  offences  not  felonious, 
on  the  circuits ;  viz.  before  learned  judges  in 
the  character  of  judges  of  assize.  Instead  of 
a  complete  vibration,  a  semi-vibration :  the 


*  The  "  vibrations  "  between  court  and  court 
in  Scotland,  have  been  in  a  great  measure  re- 
imedied  since  the  above  was  written  (vide  supra, 
p.  224,  Note  *.)  Appeal,  or  removal  of  the  process, 
from  a  lower  to  a  higher  court,  still  exists,  how- 
ever, to  such  an  extent,  that  a  cause  may,  and 
frequently  does,  pass  through  five  grades  of  ju- 
dicature. Commencing  in  the  court  of  the  sheriff- 
substitute,  it  proceeds  to  that  of  the  sheriff; 
thence  to  the  Outer-house  of  the  Court  of  Ses- 
sion; thence  to  the  Inner-house;  and  thence  to 
the  House  of  Lords&-£tt 


cause  received  into  the  King's  Bench,  with* 
out  having  been  sent  from  thence. 

2.  Indictments  for  the  same  offences  at  the 
quarter-sessions;  viz.  before  justices  of  the 
peace — judges  themselves  unlearned,  but  act- 
ing per  force  in  technical  trammels,  "  tanquam 
in  vmculis  sermocinaHtas." 

3.  Causes  brought  on  by  petition  to  the 
Lord  Chancellor,  in  matters  of  bankruptcy. 

4.  Attachment  causes,  in  all  the  Westmin- 
ster-Hall courts  :  unless  in  the  extremely  rare 
event  of  a  ti  uiiMnistiori  of  the  defendant  to  the 
master,  to  be  examined  upon  interrogatories. 

5.  Motion  causes,  and  applications  of  vari- 
ous suits,  principal  and  incidental,  in  all  those 
great  courts.    (See  the  chapter  so  intituled, 
Chap.  XI.) 

Note,  that,  in  Nofr.  3,  4,  and  5,  there  is  no 
transmission  of  the  cause  for  collection  of 
evidence ;  and  that  for  a  very  simple  reason : 
no  evidence  is  received  but  in  a  ready-mamt- 
fartured  state,  viz.  the  state  of  affidavit  evi- 
dence :  a  state  in  which  (it  has  been  seen) 
there  is  but  one  objection  to  it  —  viz.  that  it 
is  unfit  for  use. 

The  case  of  indictments  for  felonious  of- 
fences is  a  case  too  complex  to  receive  dis- 
cussion here.  In  this  ca^e,  antecedently  to 
the  trial,  the  cause  has  gone  through  two 
courts;  viz.  1.  That  of  the  justice  or  justices 
of  the  peace,  before  whom  the  preliminary 
examination  has  been  performed ;  2.  That  of 
the  grand  jury,  before  whom  the  evidence 
])«*  been  heard  on  one  side  only,  viz.  the 
plaintiffs.  By  the  operations  of  the  grand 
jur\,  the  trial  before  the  petty  jury  is  also 
preceded,  in  the  case  of  an  indictment  for  an 
oifcnce  not  felonious :  Wit,  as  the  cause  comes 
before  the  grand  jury  in  the  first  instance, 
without  ever  having  been  in  any  superior 
court,  no  complete  vibration  takes  place  here. 

From  the  extent  given  to  the  bandying 
sj.stem  in  one  direction,  and  the  limits  set  to 
it  in  another, — from  this  incongruity,  coupled 
\\ith  the  gigantic  length  of  arm  given  to  the 
metropolitan  courts,  and  the  licence  given  to 
the  prosecutor  to  choose  his  court,  —  results 
an  addition  of  no  mean  importance  to  the 
mischievousness  of  the  system  to  the  people 
on  the  one  hand,  and  the  advantage  made  of 
it  by  its  creators  and  preservers  on  the  other. 
At  the  sessions,  there  is  no  bandying:  sen- 
tence is  pronounced,  pronounced  on  the  spot, 
by  the  president  of  a  bench  of  judges,  who, 
at  the  same  time  with  the  jury,  have  been 
hearing  the  evidence.  At  the  assizes,  as  we 
have  seen,  the  bandying  system  reigns.  t  One 
judge,  along  with  the  jury,  hears  the  evi- 
dence ;  the  court  of  King's  Bench,  composed 
of  four  judges,  of  which  that  judge  may  or 
may  not  be  one  as  it  happens,  (the  chances 
are  exactly  two  to  one  against  it,)  pronounces 
the  decision  —  the  sentence,  which  professes 
to  ground  itself  on  that  evidence. 
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Ai  the  sessions,  the  expense  in  fees  is  much 
the  same*  the  whole  kingdom  over:  every- 
where comparatively  moderate,  having  been 
settled  by  or  under  the  controul  ot  those  who 
derive  no  personal  emolument  fiom  it  At 
ft,  and  at  the  metropolis,  the  expense 


Of  fees  is  of  course,  for  the  opposite  reason, 
much  greater.  But  the  expense  and  vexation 
attached  to  journeys  and  demurrage,  instead 
of  befog  a  fixed,  is  a  fluent  quantity  ,  of  which 
.the  extremes  are  to  each  other,  —  as  ten  —  the 
number  of  miles  representing  the  distance 
from  Kingston  to  London,  to  three  hundred 
and  one  —  the  number  of  miles  representing 
the  distance  fiom  Carlisle  to  the  same  manu- 
factory of  technical  justice. 

The  magnitude  ot  the  punishment,  conse- 
quently, is  in  the  joint  ratio  of  the  animosity 
of  the  'prosecutor,  and  the  distance  of  the 
abode  of  the  defendant  fiom  the  great  shop 
in  which  the  sweets  of  revenge  aie  dealt  out 
in  lots  proportioned  to  the  price  which  the 
Customer  is  content  to  pay  for  them.  What- 
ever, be  the  county,  town  revenge  is  always 
to  be  had  in  much  larger  quantity  than  any 
which  any  such  country  shop  can  affoid 
but,  to  a  man  who  has  a  taste  for  the  sweets 
of  revenge,  a  Surrey  man,  in  the  character  of 
a  defendant,  brought  up  to  town,  will  afford 
poor  sport,  in  compai  ison  with  a  Cot  nish  man, 
or  a  man  of  Cumberland 

Not  but  that  this  excess  in  punishment  has 
its  reftiedy  :  but  this  remedy  is,  as  usual,  an 
aggravation  of  the  disease  The  Cornish  man, 
if  his  own  fireside  happens  to  be  more  plea- 
jiant  to  him  than  the  King's  Bench,  enjoys 
the  faculty  of  causing  a  motion  to  be  made, 
praying  the  court  to  dispense  with  his  per- 
sonal attendance  that  motion  (like  all  other 
motions  which  are  not  of  course)  suppoifed 
by  affidavits  and  arguments  on  one  side,  op- 
posed by  weapons  of  the  like  nature  on  the 
other.  For  the  chance,  such  as  it  is,  of  an 
exemption  from  this  vexation  (which  is  a 
work  of  supererogation,  over  and  above  the 
punishment,)  a  cause  is  then  to  be  gone 
through  :  a  cause  of  the  <*ame  sort  as  that 
which  comprehends  the  whole  career  of  liti- 
gation in  many  other  cases 
'  As  to  the  King's  Bench,  —  what  in  that 
sanctuary  befals  the  hapless  sinner,  dispensa- 
tion being  either  not  applied  for  or  refused  — 
With  what  solemnity,  after  hearing  his  sins 
poured  over  his  head  for  the  second  6r  thud 
time,  by  affidavits  upon  affidavits,  enforced 
by  comments  upon  comments  —  with  what 
solemnity  he  is  committed  one  day  without 
0ent*j*c0,  that  he  may  be  brought  up  another 
dajr  to  receive  sentence  —  in  what  pathetic 
strains  {the  day  of  doom  at  length  arrived) 
thfe  wickedness  of  the  age  hears  itself  deplored 
by  the  senior  *nd  most  reverend  of  the  three 
reverend  aa^Hpistte  ministers  of  technical 
justice,—  theteare  topics  not  exactly  assorted 


to  this  place.  The  reiterations  and  protrac- 
tions given  by  the  deliberations  of  the  cat  to 
the  sufferings  of  the  offending  mouse,  may,  to 
any  one  to  whom  it  has  happened  to  witness 
any  such  dispensation  of  domestic  justice, 
furnish  a  general  idea  of  it. 

Mischiefs,  in  specie^  as  above.  Of  misde* 
cision,  an  increased  factitious  probability:  of 
delay,  vexation,  and  expense,  a  certainty. 

Fust,  as  to  nnsdecision  Of  the  evidence, 
all  that  most  instinctive  pait — the  species 
of  circumstantial  evidence  composed  of  de- 
portment—  the  gesture,  the  countenance,  of 
the  witness,  undei  the  ordeal  of  adverse  ex* 
animation  —  in  a  word,  the  veiyspmt  of  the 
evidence,  —  is  lost  the  caput  moi  tuum  alone 
preserved 

The  evidence  is  the  very  vitals  of  the  cause. 
He  who  is  riot  fit  to  decide  upon  the  evidence, 
is  not  fit  to  Collect  it,  01  preside  at  the  col- 
lection of  it  Foi  this  function,  when  the 
mass  of  evidence  is  to  a  certain  degree  com- 
plicated and  conflicting,  nodegiee  of  skill,  of 
expenence,  of  sagacity,  can  be  too  great 

When  the  i  ule  of  action  is  in  the  shape  not 
of  sham  but  of  real  law,  the  ability  necessaiy 
to  light  decision  on  the  question  of  law,  is 
as  nothing  in  comparison  \\iththat  for  which 
a  demand  is  sometimes  pi  esented  by  the  func- 
tion of  collecting  the  evidence 

On  the  part  ot  the  judge  whose  province 
it  is  to  trame  a  decision  upon  the  evidence, 
the  most  consummate  ability  may  be  rendered 
useless  by  a  want  of  ability  on  the  part  of  him 
by  01  under  whom  it  is  collected 

In  proportion  as  the  deciding  judge  is  stu- 
dious to  guide  himself  by  the  evidence,  his  de- 
cision is  commanded  by  that  other  functionary 
(it  there  be*  another)  by  "\\hom  it  is  collected*. 

Under  riatuial  procedure,  the  parties  pre- 
sent in  comt,  the  fiist  tiling  done  is  to  hear 
the  evidence  If  the  cause  affoi  ds  no  evidence 
but  that  of  the  parties,  or  none  but  what  they 
have  brought  with  them,  then  the  whole  of 
the  evidence  is  heaid  at  that  one  tune,  and 
the  cause  is  all  eady  ripe  for  decision  To  what 
end  send  it  for  decision  to  any  other  court? 
Certainly  to  no  good  end. 

Exists  there  any  other  couit  fitter  for  pro- 
nouncing the  decision  >  then  was  that  other 
court  fitter  likewise  for  hearing  the  evidence 
on  which  the  decision  is  to  be  grounded 

Does  the  cause  afford  more  evidence  than 
at  that  first  meeting  can  be  heard?  Part,  at 
any  tate,  of  the  evidence  has  been  heard. 
When  part  of  the  evidence  has  been  heard  in 
one  court,  if  the  remainder  can  be  heard  in 
that  same  court,  to  what  end  send  the  cause 
into  any  other  court9  The  evidence  already 
heard,  is  it  to  be  heard  over  again g  Delay, 
expense,  and  vexation,  are  the  consequences, 
all  of  tyem  without  use.  Is  it  to  be  sunk  and 
excluded?  The  consequence  is  misdccision, 
or  at  the  best  a  great  an$  useless  danger  of  it  * 
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By  necessity >  this  transference,  this  incon 
yenient  arrangement,  like  any  other,  may  be 
justified. 

Of  the  evidence  necessary  to  the  pronoun- 
cing a  right  decision,  it  may  happen  that  a 
part  consists  of  the  testimony  of  a  witness 
whose  testimony  cann  A  *  be  heard  by  the 
court  in  which  the  suit  is  instituted,  but  may 
be  collected  elsewhere;  viz.  either  viva  voce 
in  some  other  court,  and  so  minuted,  or  in 
a  ready- written  state,  by  epistolary  examina- 
tipn,  as  the  case  may  be. 

Here  is  a  just  and  necessary  cause  for  ban- 
dying the  suit  pro  tanto  from  court  to  court. 
Here  the  transmission  and  retro-suseeption 
is  proper,  because  necessary.  By  necessity  it 
is  justified:  but  it  is  by  necessity  alone  that 
it  is  justified. 

Under  the  technical  system,  this  transfer- 
ence is  made,  always  without  nece^ity,  nlwa)  s 
by  choice,  viz.  bj  a  blind  and  prc-tstublishcd 
choice.  By  choice,  yet  without  reflection: 
so  it  might  be  uiid,  and  truly,  weie  it  not  tor 
the  sinister  advantages  which  the  authors,  as 
may  be  seen  already,  leaped  from  it. 

Of  the  cases*  in  which  it  actually  has  place, 
is  the  extent  commensurate  to,  and  limited 
by,  that  of  the  necessity?  Quite  the  con- 
trary. The  cases  in  which  it  has  place  are, 
all  of  them,  cases  in  \\hich,  being  without 
necessity,  it  is  without  excuse.  The  cases  in 
which  it  lias  not  place,  are  till  tho^e  cases  in 
which  Heredity  and  justice  call  for  it. 

Use  to  Judge  and  Co 

1.  Making  business — constant,   standing- 
business,  with   its  equally  constant   profits. 
The  more  courts,  with  their  respectne  sub- 
oftices, — the  more  operations,  the  more  toes. 
*n  what  court,  in  what  ollicc,  is  anything  done 
without  a  fee? 

2.  Making  occasional  incidental  business : 
applications  to  the  deciding  judge,   on  the 
ground  of  alleged  misbehaviour  by  or  befoie 
or  under  the  testimony-collecting  judge. 

3.  Affording  ease  —  ease  to  the  deciding 
judge.     Of  the  irksomeness  of  the  operation 
of  collecting  vivii  voct  evidence,  mention  has 
been  made  already.     For  lightening  or  shift- 
ing off  the  burden,  different  courses  have  been 
pursued. 

In  some  instances,  whatever  has  been  the 
number  of  deciding  judges  sitting  on  the  same 
question  at  the  same  time,  all  but  one  have 
slipped  their  shoulders  from  under  the  load, 
leaving  it  to  rest  upon  that  one.  Such  has 
been  the  expedient  employed  by  the  three 
great  common-law  courts  in  English  practice, 
King's  Bench,  Common  Pleas,  and  Exche- 
quer. Such  also  has  been  the  general  prac- 
tice under  Rome-bred  law  on  the  continent 
of  Europe.  In  other  instances,  the  deciding 
judge  or  judges  have  exonerated  themselves 

— — — ,  --!.-_.._. 

*  Cannot  ~i.e.  the  hearing  of  it  would  be 
physically  or  prudentiaUy^iupracticable. 


of  it  altogether:  turning  it  over,  or  rather 
turning  it  down,  to  some  underling  or  set 
of  underlings,  not  recognised  as  executing 
the  function,  or  possessing  the  character,  of 
judges. 

4.  Making  complication  :  helping  to  manu- 
facture rubbish  to  serve  as  materials  for  sham 
science:  thereby  nursing  uncognoscibilityon 
the  part  of  the  law, — that  is,  uncertainty  in 
regard  to  decisions,  with  other  beneficial  con- 
sequences, for  which  see  titles  Nullification 
and  Jaryomzation  (Chaps.  XIV.  &  XVII.) 


CHAPTER  IX. 

FOURTH  DEVICE  —  BLIND  FIXATION  OF  TIMES 
FOll  THE  OPERATIONS  OF  PROCEDURE. 

THE  parties  once  met  in  the  presence  of 
the  judge, — in  nine  instances  out  of  ten,  the 
cause  would  icceive  its  decision  upon  the 
spot;  and,  execution  excepted  (or  not  ex- 
copied,)  nothing  would  remain  to  do  in  it  at 
any  other  time. 

Yet,  circumstances  there  are,  and  in  no  in- 
considerable  abundance,  by  any  one  of  xvhich 
a  demand  may  be  created  for  a  quantity  of 
time  to  which  no  jubt  limits  can  be  set  by 
general  rules. 

In  any  of  these  cases,  whatever  at  the  con- 
clusion of  that  ftrsst  meeting  remains  to  be 
done,  the  propciest  time  for  doing  it  will  be 
settled  of  course:  settled  by  the  judge,  on 
the  joint  consideration  of  the  quantity  of 

business  which  thus  remains  to  be  done the 

point  of  time  at  which  it  can  be  done the 

convenience  of  the  parties  on  both  sides  in 
that  cause — and  the  convergence  of  th^ourt, 
that  i*,  of  other  parties  who,  in  other  causes, 
have  their  several  and  equal  claims  upon  the 
disposable  portion  of  the  judges'  time. 

Thus  necessary  is  it,  on  the  occasion  of 
each  cause,  that,  in  respect  of  fixation  of 
times,  the  conduct  of  the  judge  should  be 
governed  by  considerations  peculiar  to  that 
individual  cau.^e. 

In  the  way  of  general  regulation  (with  here 
and  there  an  exception  too  inconsiderable 
and  loo  obvious  to  be  worth  particularizing,)  • 
fixation  of  da>s,  of  times  arid  intervals,  is 
plain!)  repugnant  to  the  ends  of  justice.  Fix 
what  day  you  will,  the  chances  against  its 
being  the  proper  day  will  be  as  infinity  to 
one.  On  each  individual  occasion,  the  in- 
terval thus  blindly  allotted  will  either  be  too 
long,  involving  factitious  and  needless  delay, 
or  not  long  enough,  insomuch  that  in  the 
course  of  it  either  the  business  cannot  be  done 
at  all,  or  cannot  be  properly  (jone. 

1.  Under  the  technical  system,  neither  party 
being  present,  exigencies  and  convenience  of 
all  sorts  being  in  all  shapes  alike  uncared  for 
and  unknown,  discriminative  fixation  is  im- 
the  one  device  forms  thus  a  reason 
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for  the  other  device — the  one  abuse  forms  a 
cover  for  the  other  abuse. 

The  fixation  is  not  so  inflexible,  as  not  to 
have  admitted  diversities  of  time  correspon- 
ding to  diversities  in  place 

Jurisprudence,  English  jurisprudence,  has 
S  geography  of  its  own  In  England  there 
*re  two  places,  town  and  country.  Town  is 
4he  spot  in  which  the  four  courts  are  bitu- 
ated  :  reckoning  from  that  place  as  from  the 
terminus  ct  quo,  all  places  in  the  country  are 
at  the  same  distance  As  the  term  is  one  day^ 
SO  the  countrj  is  one  plac*.  But,  forasmuch 
As  there  are  two  places,  town  and  country, 
80  there  are  two  sorts  of  causes,  town  causes 
and  country  causes.  Accordingly,  when  for 
8  given  operation  a  certain  number  of  days 
are  allowed  in  a  town  cause,  for  the  same 
operation  an  additional  number  of  days  are  al- 
lowed in  a  countiy  cause  one  and  the  same 
additional  number  in  every  country  cause 

If,  as  hath  been  said,  the  branches  of  true 
science  are  connected,  those  of  sham  science 
are  so  ttfo  Jurisprudential  geography  and 
jurisprudential  chronology  throw  light  upon 
each  other. 

Regularity  and  good  older  are  the  images 
presented,  and  doubtless  meant  to  be  pre- 
sented, by  these  fixations. 

Whatever^s  according  to  rule,  01  reducible 
to  rule,  is  regular  But,  the  quantity  of  the 
pillage  being  given,  whatever  be  the  degree 
of  regularity,  the  paity  plundered  is  not  much 
the  better  for  it  still  less,  if  the  object  and 
effect  of  the  legularity  have  been  to  give  birth 
or  increase  to  the  quantity  of  the  pillage 

Every  order  is  good  Older,  in  the  eyes  of 
him  \^io  profits  fey  it. 

Motions  for  setting  aside  proceeding*  on  the 
ground  of  irregularity,  form  no  inconsiderable 
part  of  the  business  of  the  courts  The  ine- 
gularity  is  sometimes  improbity,  sometimes 
honest  departure  from  regulanty9  as  above 
delineated  * 

Uses  to  Judge  and  Co  — 

Use  1.  Making  business. 

In  e&eh  case,  whatever  be  the  length  of  time 
thus  blindly  fixed,  it  will  almost  always  be 
either  too  long  or  too  short  •  longer  than  ne- 
cessary, or  too  short  to  admit  that  to  be  done 
(ot  at  least  propeily  done)  which  is  required 
to  be  done 

If  too  long,  then  come  the  advantages  trorn 
delay :  of  which  under  the  next  head.  If  too 
short,  then  comes  an  application  foi  more  time. 
Nd^ap plication  but  by  motion  ;  and  no  motion 
without  fees  fees  to  the  advocate  for  making 
it,  or  being  supposed  to  have  made  it ;  fees 
t<*  the  attorney  for  preparing  it;  fees  to  ju- 
(&€&}  officers  for  preparing  and  registering  the 
result, . 

application  is  either  opposahle  or  un- 

*'  See  Chap.  XIV.  Nullification. 


opposahle*  If  unopposable,  then  the  applica- 
tion is  a  sham  application,  and  the  fees  for 
making  it  so  much  money  obtained  on  false 
pretences  :f  moreover,  so  much  more  delay, 
sold  thus  by  the  paitnership  to  every  disho- 
nest suitor  who  will  pay  the  pi  ice  for  it.  If 
opposable,  and  opposed,  then  comes  so  much 
moie  business  a  cause  within  a  cause — »a 
motion  cause  within  a  regular  cause. 

Opposed  or  no,  —  if  oppos>able,  the  applica- 
tion must  have  its  evidence  to  support  it,  and 
warrant  the  judge  in  complying  with  it  This 
evidence  is  not  received  but  in  the  shape  of 
affidavit  evidence,  bringing  with  it  its  fees : 
fees  to  the  attorney,  for  manufacturing ;  fees 
to  judicial  officers,  tor  receiving  and  register- 
ing  it  J 

Use  2  Affording  ease  to  the  judge.  Fix- 
ation with  eyes  open,  would  have  consumed 
time  and  trouble  To  regard  the  ends  of 
justice  —  to  consult  the  convenience  ot  the 
^uitois — to  attend  to  the  allegations  and  dis- 
cussions pro  and  con,  in  i  elation  to  that  con- 
venience,— arc  irksome  operations,  beneath 
the  dignity  of  the  court  By  blind  fixation, 
time,  trouble,  and  dignitv,  aie  all  saved 

Use  3  Affording  materials  for  the  system 
of  mechanical  judicatuie,  01  decision  without 
thought ,  for  which  see  Chapter  XII 

Use  4  Making  moie  and  more  rubbish, 
with  the  help  of  factitious  and  groundless  di- 
versification thence  uncognoscibihty,  uncer- 
tainty, and  so  foith,  as  before 

With  blind  fixations,  the  ingenuity  or  the 
blindness  of  the  man  of  law  has  contrived  to 
combine  equally  blind  diversities  Though, 
fiom  diveisity  in  respect  ot  length  of  distance, 
no  diversity  in  lespect  of  length  of  time  al- 
lowed, Is  deduced  ,  yet,  from  diveisity  as  be- 
tween court  and  court,  all  four  in  the  same 
hall,  correspondent  divei&ities  in  respect  of 
allowance  of  time  have  not  been  grudged. 

As  to  the  mischiefs  to  the  suitor,  —  in  a  ge- 
neral view  they  have  been  stated  already,  un- 
der the  preceding  heads  in  detail,  they  may 
so  easily  be  read  through  the  medium  of  the 
benefits  derived  to  the  law  partnership  from 
the  same  source,  that  a  separate  delineation 
may,  it  is  supposed,  be  spared. 

•f  See  Chap   XL  Motion  Business. 

J  The  principal  cause,  if  Iried,  will  or  will  not 
be  tried  upon  evidence  in  a  fit  shape :  but  the 
shape  in  which  the  evidence  for  or  against  these 
applications  is  presented,  is  never  any  other  than 
an  unfit  shape.  The  principal  cause,  if  tried, 
would  (suppose)  have  been  tried  upon  goodevi* 
dence;  but  it  is  prevented  from  being  tried — , 
prevented  by  the  result  of  an  application  sup- 
ported and  opposed  by  bad  evidence  —  by  men** 
dacity  undetected,— undetcted  because  presented 
in  that  fallacious  shape.  Trial  put  off,  upon 
affidavit  (suppose)  of  the  temporary  absence  of 
a  material  witness.  The  alleged  material  wit- 
ness has  no  existence  :  in  the  meantime,  a  really 
existing  material  and  necessary  witness,  on  the 
othet  side,  dies,  or  gqgi  out  of  reach, 
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Judges  keep  holiday  I  almost  four-fifth*  of 
the  year  in  holidays  1  f 

If  there  were  a  time  of  the  year,  a  proper 
time,  for  justice  to  sleep,  when  would  it  be? 
When  injustice  does. 

When  is  the  time  for  thershepherd  to  keep 
holiday?  When  the  wolf  does*  When  is  the 
time  for  the  mother  and  the  nurse  to  keep 
holiday  ?  When  the  infant  can  live  without 
sustenance.  When  is  the  time  for  the  physi- 
cian and  the  surgeon  to  keep  holiday?  When 
there  are  neither  diseases  nor  accidents. 

The  ancient  Romans,  being  pagans,  and 
(as  such)  superstitious,  had  their  dies  fasti, 
and  their  dies  nefasti:  days  in  which  justice 
was  to  be  done,  and  days  in  which  it  was  not 
to  b&  done ;  days  in  which  it  was  lawful,  and 
days  in  which  it  was  not  lawful,  to  do  jus- 
tice. 

The  primitive  Christians,  a  whimsical  set 
of  people,  when  they  came  into  power  took 
it  into  their  heads,  evidently  out  of  a  spirit 
of  opposition,  to  ««  administer  justice  upon  all 
days  alike.''  In  the  eyes  of  Blackstone,  J 
neither  of  these  courses  coinciding  with  ex- 
isting practice,  both  it  seems  were  wrong : 
the  dies  fasti  and  nefasti  made  an  extreme; 
and  justice  upon  all  days  alike,  a  sort  of  con- 
fusion of  all  order,  made  "  a  contrary  ex- 
treme." 

"  Profanation,"  the  wicjcedest  of  all  wicked 
things,  broke  out  in  different  shapes :  admi- 
nistering justice  upon  all  days  alike,  was  one 
of  them.  Among  other  sins  of  the  primitive 
Christians,  "holy  church,"  when  it  came  into 
power,  took  this  profanation  in  hand  to  cor- 
rect it.  Taking  into  consideration  five  holy 
seasons,  Advent,  Christinas,  Lent,  Easter, 
and  Pentecost,  it  beheld  in  them  so  many 
reasons  for  four  intervening  vacations  —  so 
many  reasons  for  being  months  together  with- 
out so  much  as  pretending  to  administer 
justice.  Of  the  necessity  of  the  three  short 
vacations,  considering  that  holy  mother  church 
was  at  that  time  a  Papist,  Blackstone  seems 
to  have  entertained  a  sort  of  half-disclosed 
suspicion:  but,  as  to  the  long  vacation,  a 
season  so  comfortable  to  lawyers,  with  that 
he  seems  to  have  been  completely  satisfied. 
Here,  to  the  general  spiritual  reasons,  he  adds 


CHAPTER  X. 

tlFTH  DEVICE  —  SITTINGS  AT  LONG 
INTERVALS. 

CONNECTED  with  blind  fixation  of  times  for 
judicial  business^  but  separable  from  it,  and 
therefore  not  identical  with  it,  is  the  device 
which  consists  in  the  establishment  of  long 
and  unabridgeable  intervals  between  these 
times. 

As  to  the  general  nature  of  this  device,  it 
is  too  simple  for  explanation.  The  mischiefs 
of  it  (viz.  to  the  suitors)  are  those  of  de- 
lay. Of  the  uses  derived  from  it,  and  in  the 
contemplation  of  which  the  creation  and  pre- 
servation cannot  but  have  originated,  some 
explanation  may  be  of  use. 

But,  before  we  come  to  speak  of  the  uses, 
a  short  glance  at  the  principal  applications 
made  of  it,  will  place  it  in  the  clearer  point 
of  view. 

Of  jthese  applications,  the  principal  are 
presented  to  view  by  the  words  term  and  cir- 
cuit. 

Terms  in  the  year,  four;  each  containing 
three  weeks  and  a  day,  upon  an  average : 
nineteen  days,  deducting  Sundays.*  Of  the 
thirteen  months  (lunar  months)  in  the  year, 
not  so  many  as  four  in  which  anything  is  done 
under  the  name  of  justice.  Under  the  name 
of  vacation  time,  all  the  rest  of  the  year  is  a 
blank  :  all  the  rest  of  the  year  so  much  holi- 
day time  given  to  injustice. 

Such  was  the  original  arrangement,  in  ef- 
fect as  well  as  name  :  such  it  is  still  in  name, 
and  in  effect  as  far  as  possible.  If,  through 
this  and  that  outlet,  as  the  business  increased, 
this  or  that  portion  forced  itself  out  of  its 
bounds,  and  spread  itself  over  the  vacation, 
it  has  been  because  it  could  not  be  kept  in ; 
because  the  complete  confinement  of  it  was 
not  possible.  Nor  need  the  extravasation  be 
matter  of  regret:  on  the  one  hand,  the  extra 
labour  called  for  in  the  vacation  is  not  unre- 
warded; on  the  other  hand,  of  the  profitable 
mischief  produced  by  the  compression,  by  far 
the  greater  part  (as  will  be  seen)  has  been 
successfully  preserved  unimpaired. 


Term.          First  day.      Last  day. 


No. 


Hilary  .    . 
Easter    .    . 
Trinity     . 
Michaelmas 

.     Jan.  23. 
.  Variable* 
,    Variable0 
.  Nov.  6. 

.  Feb.  12.    . 
.    Variable    . 
.  Variable    . 
.    Nov.  28.   . 

20 
27b 
20 
22 

Deduct  J 

Sundays. 

89 
12 

Remain, 


*  Seventeen  days  after  Easter-Sunday, 
b  Easter  Term  sometimes,  instead  of  the 
twenty-seven,  contains  but  twenty-six. 
c  Eighteen  days  after  the  conclusion  of  Easter* 
VOL.  VII.  \ 


+  Although  a  great  portion  of  the  year  is  in- 
cluded in  what  is  technically  called  vacation^  it 
must  not  be  supposed,  that  during  that  time  the 
judges  are  enjoying  holidays.  Independent  of 
the  sittings  at  Nisi  Prius,  after  the  terms,  there 
is  the  daily  attendance  at  chambers,  where  a 
great  deal  of  business  is  transacted,  the  spring 
and  summer  circuits,  and  the  twelve  sessions  of 
the  central  criminal  court.  The  terms  are  now 
all  fixed  by  the  11  Geo  IV.  and  1  Will.  IV.  c, 
70,  amended  by  the  1  Will.  IV.  c.  3,  and  by  the 
1  &  2  Viet,  c*  32.  Sittings  in  bank  may  be  held 
in  vacation,  at  the  discretion  of  the  judges,  for 
the  dispatch  of  pressing  business — Ed. 

$  Comnu  vol.  tii.  p.  2J6,  b.  iii.  chap.  1&  t 
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reason,  which,  if  good  in 
t&pse  days  of  popery,  is  certainly  not  legs 
good  intb«$edfrys  of  reformation:  this  is  the 
demand  presented  for  denial  of  justice,  by 
tlte  *Vh*f<4$ifie  and  harvest." 

ircBngly,  certainly  in  the  eyes  of  holy 
churchy  and,  as  it  should  seem,  in 
of  Blackstone,  — -  should  it  have  hap- 
to  a  man  to  havehis  carts  and  his  horses 
tlnjustly  taken  from  him,  and  thereupon  to 
$pfrty  to  a  judge  to  have  them  back  again, — 
the  application  would  have  been  an  unrea- 
sonable one,  contrary  to  the  interests  of  agn- 
fc&iture.  What  is  the  matter  with  the  man  ? 
Wftat  use  can  he  have  for  his  horses  or  his 
carts  ?  Does  not  he  know  that  it  is  hai  vest 
fhoe? — Such  would  be  the  speech  of  Mother 
Church's  and  Mother  Blackstone's  judges. 

Such  is  the  cogency  of  this  reason,  that,  in 
the  city  of  London  courts,  whose  juiisdiction 
fcnds  before  fields  begin,  long  vacations  are 
kept  up  no  leds  leligiously  than  in  Westmin- 
ptfer  Hall.  Not  to  speak  of  the  profanation, 
cafe  was  taken  not  to  call  off  the  harvest-men 
from  their  labours  in  Cheapside.* 

*  The  course  taken  by  Blackstone  is  altogether 
in  his  style,  and,  when  rightly  explained,  in- 
atructive. 

Seeing, — because  even  he  could  not  avoid  seeing 
the  iniquity  of  this  denial  of  justice, — his  object 
was,  as  usual,  to  prevent  his  readers  from  seeing 
Jt.  Direct  argument  was  not  to  be  found :  direct 
averments,  such  as  an  argument  would  have  re- 
mitted to  support  it,  would  have  been  too  grossly 
false.  Insinuation  was  to  supply  their  place. 

The  insinuation  about  the  harvest  is  under- 
stood aheady. 

The  insinuation  deduced  from  the  practice  of 
th£  legislature,  for  *hich  practice  the  unassigned 
t^ssons  must  by  presumption  have  been  good 
ones,  will  be  more  closely  seen  through  under  an- 
otherhead. 

Tfhe  insinuation  about  the  extremes,  requires 
#  word  or  two  more  to  clear  it  up  The  established 
practice,  established  by  lawyers,  for  the  use  of 
lawyers,  was  too  palpably  repugnant  to  the  ends 
of  justice  to  be  defended  by  anything  in  the  shape 
of  reason:  imagination  presented  this  medium 
of  proof— a  mean  between  two  extremes,  lie- 
quired  to  find  the  two  extremes*  One  of  them 
twe  have  seen)  was  the  course  prescnbed  by  the 
'domestic,  the  natural,  system  of  procedure ;  the 
course  dictated  by  common  sense  and  common 
honesty,  in  all  ages  and  all  countries ;  the  course 

*  A.  (he  confesses)  by  the  primitive  chns- 
f  «tfie  course  adopted  over  and  over  again 

the  JJritish  Parliament  in  these  latter  days. 
*  L  course  we  are  to  look  upon  as  an  extreme 
te.   Why?  Because  it  was  dictated  by  pas- 
by  the  spirit  of  opposition :  opposition  to 
ft  Institutions. 

let  extreme  was  still  wanting;  these 
Hutions  furnish  it:  the  system  of  dies 
ffati;  fasti,  the  terra -day s_m?/a^i, 
Whatf  had  the  Romans, 
r  ih  uninterrupted  mass  of 
S^ri  tour  long  vacation,  and 
a*  nw<fl*  Wft«r  as  the  120  days  of  our  long  va- 

So  far  from  it,  the 


One  use  of  prohibitions  is  to  form  a  ground 
for  dispensations:  her  holiness  was  not  inex* 
or  able;  dispensations  were  granted,*  the  pro- 
fanation vanished.  f 

Anno  1275,  at  the  commencement  of  tbd 
reign  of  Edward  L,f  a  discovery  was  agaift 
made,  that  "  it  is  great  charity  to  do  right 
unto  all  men  at  all  times  when  need  shall  be  :*' 
whereupon,  at  the  special  request  of  the  king 
to  the  bishops  piovision  was  made,  that,  in 
a  few  particular  causes,  at  a  few  particular 
extra  times,  justice,  even  without  any  such 
special  dispensations,  might  be  done, 

Since  then,  the  time  for  doing  justice  having 
been  found  once  more  to  have  run  out  into 
*'  an  extreme,"  —  parliament  has  since,  under 
the  direction  of  its  learned  counsellors,  been 
occupied,  not  only  in  "  regulating"  terms,  but 
in  "  abbreviating*'  them  J;  particularly  the  two 
boundaries  of  the  long  vacation,  Trinity  Term 
and  Michaelmas,  lest  that  "  holy  season"  for 
injustice,  now  happily  so  much  longer  than 
all  the  seasons  for  justice  put  together,  should 
not  be  long  enough 

All  this  while,  the  truth  is,  that,  in  the 
eyes  of  the  most  competent  judges,  three 
months  in  the  year  for  administering  justice 
was  an  excessive  allowance  ;  four  days  were 
quite  sufficient*  and,  by  an  exertion  of  legal 
pneumatics,  each  term,  consisting  of  thirty 
days,  inoie  or  less,  was  condensed  into  one 
day  ;  and  so  real  is  this  condensation,  that  it 
is  decided  and  argued  uporfjTtalifewns*^Auo^ 
of  business.  \ 

Terms,  with  their  vacati&js,  present  but 
an  inadequate  idea  of  the  quWity  of  delay 
really  manufactured  An  idea  n&rer  the  mark 
is  that  which  is  indicated  by  ci^uits.  Not 
that  eitfier  is  complete  without  he  other; 
foi,  to  the  quantity  manufactured  W  one  of 
these  engines  of  iniquity,  must  be  aoied  the 
quantity  manufactured  by  the  other* 

Excepting  that  class  of  causes,  from  the 
trial  of  which,  as  above,  all  fib  evidences 
excluded,  with  a  few  other  exceptions,  of  Do 
narrow  an  extent  in  the  whole  to  be  wo*th 

diet*  nefasti  were,  originally  at  least,  but  a  few 
holidays,  sprinkled  (as  the  expression  itself  jin- 
ports)  in  an  otherwise  unbroken  ground  of  te\m- 
time.  The  really  extreme  course,  then,  wher$  is 
it  to  be  found  ?  In  the  very  course  for  which;  to 
mask  its  repugnance  to  justice,  he  can  find  no- 
thing better  to  say  than  that  it  is  a  mean  betwteu 
two  extremes  —  two  such  extremes  as  these,  i 
For  the  long  vacation,  besides  its  general  us*, 
which  are  so  evident,  he  has  found  moreover  a 
special  use  ;  to  prevent  common  recoveries  fifrm 
being  suffered,  so  long  as  it  lasts.  Recoveries?  are 
of  use,  by  defeating  the  will  of  the  legislature; 
long  vacations  are  of  use,  by  defeating  recove- 
ries. If  the  long  vacation  coveted  the  wholp  year. 
would  not  its  use  have  been  so  much  the  greater  7 
So  it  be  but  established,  how  was  it  possible 
for  anything  not  to  be  of  use,  in  the  aetount  oi 
Blackstone?  -  t 

.  Coroin.  2J7.* 
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particularizing,  the  business  done  in  term  is 
80  much  made  business :  business  manufac- 
tured by  the  principle  of  fixed  days,  as  above, 
or  some  other  device  or  devices  ;*  business 
for  which  in  the  natural  system  there  is  no 
place,  and  the  transaction  of  which  is  repug- 
nant, instead  of  being  subservient,  to  the  ends 
of  justice.  In  a  general  point  of  view,  term 
business  may  be  set  down  to  the  account  of 
sham  business.  The  real  business,  the  busi- 
ness by  which  anything  is  done  towards  the 
ends  of  justice,  is  what  is  done  at  the  trial; 
and,  in  causes  non-criminal  (not  to  speak  of 
the  inferior  criminal  ones,)  the  trial,  under 
the  operation  of  the  bandying  principle,  as 
above  explained,  is  performed  at  the  courts 
of  Nisi  Prius,  and  the  circuit  courts :  Nisi 
Prius  courts  in  town  causes,  circuit  courts  in 
country  causes. 

Counties  in  all  England  (Wales  not  in- 
cluded,) 40;  deducting  Middlesex,  as  not 
comprised  in  the  circuits,  39.  Counties  to 
which  the  judges  in  their  circuits  go  twice 
in  the  year,  35  ;  counties  to  which  they  go 
but  once  in  the  year,  the  remaining  4.f  Ave- 
rage number  of  days  in  the  year,  on  which 
the  circuit  courts  sit  in  each  place,  at  both 
seasons  put  together  —  gross  number,  6;  em- 
ployable number  (allowance  being  made  for 
journeys,  and  for  days  of  entry,  on  which  in 
general  nothing  can  be  done,)  at  the  utmost, 
5.  Out  of  the  365,  —  number  of  days  during 
which  justice,  or  something  that  goes  by  the 
name  of  justice,  is  administered,  those  5; 
number  of  days  in  which  nothing  under  the 
name  of  justice  is  so  much  as  pretended  to  be 
administered  in  these  courts,  anywhere  but 
in  the  metropolis,  the  remaining  360.  Term- 
times  for  real  business,  two  in  the  year,  last- 
ing 2|  days  each ;  vacations  between  those 
term-times,  two,  of  180  days  each :  four 
counties  excepted,  in  which  the  vacation,  in- 
stead of  the  180  days,  lasts  about  360  out  of 
the  365 ;  the  four  northernmost  counties  be- 
ing as  well  able  to  live  without  justice  for  a 
whole  year,  as  their  next  neighbours  for  half 
a  year  :  as  some  animals  are  able  to  live  longer 
without  air  than  others. 

,  Blackstone,  besides  the  care  and  cheapness, 
bids  us  admire  the  system  for  the  "  expedi- 
tion" which  characterizes  it.  Expeditious 
indeed,  if,  out  of  the  365  days,  360  be  but 
thrown  out  of  the  account  —  the  360  in  which 
nothing  can  be  done!  —  expeditious,  indeed, 
on  these  terms,  as  if  Procrustes  himself  had 
planned  it ! 

In  the  time  of  Henry  II.,  who,  out  of  his 
grace  and  favour,  gratified  his  people  with  a 
circuit  once  in  every  seven  years,  Glanville, 
his  grand  justiciary,  or  whoever  held  the  pen 

*  Vix,   Pleadings  in  writing;  nullification 
principle. 
f  Vide  supra,  f.  51,  sub-note*.— Ed. 


of  Gknville,  trumpets  it  forth  in  the  only 
passage  of  his  book  J  in  which  any  symptom* 
of  sensibility  are  to  be  found*  Instead  of  once 
in  seven  years,  had  it  been  once  in  seven 
times  seven  years,  the  Glanville  or  the  Black- 
stone  of  the  day  would  have  admired  it,  either 
for  the  expedition,  or  for  something  still  bet- 
ter, which  they  would*  have  found  }n  it. 

Meantime,  whatever  delay  is  created  by 
the  360  or  3(324  vacation  days,  is  amply  made 
up  for  in  the  remaining  5  ;  excess  of  delay 
finds,  in  excess  of  precipitation,  a  counter- 
part, and,  in  the  eye  of  the  law,  a  remedy. 
The  space  being  marked  out,  it  is  for  the 
causes  to  squeeze  themselves  into  it,  as  they 
can,  like  negroes  on  the  long  passage.  || 

When  the  natural  course  of  things  is  de- 
parted from,  and  that  to  such  a  degree  that 
there  are  more  no-justice  days  than  justice 
days,  —  in  such  a  state  of  things,  in  regard  to 
justice  days,  what  is  of  much  more  impor- 
tance than  the  number  of  them  in  the  year, 
is  the  degree  of  equality  with  which  they  are 
distributed. 

Suppose,  for  example,  in  the  whole  year, 
52  justice  days,  and  no  more:  place  them 
regularly  one  in  each  week,  and  on  the  same 
day  in  each  week, — here  are  in  each  week  in- 
deed 6  no-justice  days,  but  in  no  week  any 
more.  Place  them,  on  the  contrary,  in  an  or* 
der  as  widely  different  from  the  foregoing  one 
as  possible  ;  place  them  all  52  together, — the 
whole  year  is  thus  divided  into  two  masses 
and  but  two:  one  composed  of  52  justice- 
days,  the  other  of  313  no- justice  days:  a  term 
of  52  days,  followed  by  a  vacation  of  313. 

With  this  proportion  in  both  cases, — under 
the  system  of  the  greatest  equality,  suppose 
the  causes  to  be  all  of  them  of  a  simple  cast, 
and  to  such  a  degree  simple  as  that  none  of 
them  shall  be  capable  of  being  protracted 
beyond  the  first  sitting.  In  this  case,  though 
the  provision  made  in  this  respect  for  the 
fulfilment  of  the  ends  of  justice  would  fall 
considerably  ^hort  of  that  made  by  the  natural 
system  of  all  justice-days,  —  still,  in  compari- 
son with  the  system  of  greatest  inequality,  the 

" £  "Olanville,  lib.  8.— Ed.  ' 

i|  On  the  Norfolk  circuit,  each  perambulation 
affords  about  sixty  causes;  on  the  western,  more 
than  thrice  as  many.  The  2^  or  a  little  more* 
allowed  at  each  place  on  the  western  circuit,  serve 
as  well  for  the  west  country  causes,  as  the  2£  or 
something  less,  serve  fora  third  part  of  the  num« 
ber  in  the  east  If  days  are  not  elastic,  cause* 
are,  which  comes  to  the  same  thing* 

In  Lord  Melville's  case,  it  was  a  moot  point 
whether  the  cause  should  be  tried  by  the  House 
of  Lords,  or  before  a  jury.  In  the  House  of 
Lords,  it  occupied  fourteen  days;  tried  at  Nisi 
Prius,  it  would  have  occupied  twenty-four  hours, 
if  human  attention  could  have  kept  itself  upon 
the  stretch  so  long,  without  bursting;  tried  upott 
the  western  circuit!  it  wouW  have  occupied  such 
part  of  tfcgree  or  fcnnr  daw,  as  it  could  get  WL  * 
scramble  with  thirty  or  forty  other  causq* 
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of  justice  jvould  be  comparatively  in* 
On  the  one  hand,  the  incon- 
K«aienc$  resulting  to  the  suitors  from  the 
fctiP^  of  the  six  days  out  of  the  seven 
be  comparatively  inconsiderable;  on  the 

ier  band,  the  benefit  to  the  law  partner- 
frould  be  absolutely  nothing,  or  next  to 
.Suppose  the  cause  complex  enough 

require  an  acjjournment,  then  the  incon- 
lenience  to  the  suitor,  and  what  (as  will  be 
fifen)  would  keep  pace  with  it,  the  benefit 
to  the  man  of  law,  will  begin  to  be  sensible. 
Suppose,  with  or  withont  a  fresh  adjournment, 
Mother  week, — the  inconvenience  on  one 
fide,  the  advantage  on  the  other,  would  rise 
in  value :  and  so  on  without  end. 
,  Viewed  in  this  point  of  view,  the  abomi- 
nations of  the  circuit  system  will  show  them- 
selves in  the  truest  and  clearest  light:  in 
the  four  northern  counties,  the  inequality  of 
the  distribution,  and  consequently  the  wick- 
edness of  the  system,  at  the  highest  possible 
pitch;  in  the  thirty-five  other  counties,  the 
inequality  and  the  wickedness  half  way  to 
that  pitch. 

The  profits  here  placed  to  the  account  of 
ttie  length  of  the  intervals  between  the  time 
fixed  for  one  part  of  the  business  and  the 
time  fixed  for  another  part  of  the  business 
in  the  same  cause,  are  over  and  above  tfcose 
which  are  reaped  from  the  mere  fixation  of 
the  times,  as  undei  the  last  head. 

Use  1  Making  business  by  making  delay. 
Delay  is  a  part  of  the  stock  in  trade  terms 
and  circuits,  with  the  vacations  between  them, 
are  the  machinery  by  which  it  is  made.  On 
eaeh  occasion,  the  greatei  the  quantity  of  the 
delay,  the  better  <t  is  worth  a  man's  while  to 
pay  the  price  that  has  been  set  upon  it. 

Use  2.  Making  business  by  extra  fees  fees 
taken  by  the  judge,  or  (what  comes  to  the 
the  same  thing)  his  official  instruments  arid 
sponges,  for  business  done  m  vacation,  ovei 
and  above  what  is  taken  for  the  same  business 
when  done  in  term  time.* 

*  It  was  by  the  system  of  terms  and  vacations 
that  the  delay  was  manufactured,  by  the  sale  of 
which,  in  lots  of  a  year's  length,  the  chief  jus- 
tice of  the  King's  Bench,  in  Lord  Kenyon's  time, 
used  to  make  his  £1,700  a-year:  £1,700  a-year 
and  more,  by  this  one  article.  In  a  court  of  con. 
science,  or  in  the  study  of  a  justice  of  the  peace, 
Hot  a  farthing  was  ever  made  by  it 
t  On  the  circuit,  a  paper  which,  with  or  without 
reason,  is  pronounced  necessary,  is,  by  madvert- 
guce  or  accident,  omitted  to  be  produced.  De- 
fcttclant,  having  no  merits,  insists  upon  the  pro. 
dtiction  of  it:  on  the  next  day,  it  accordingly  is 
ed*  But,  on  the  circuit,  the  next  day  is 
y  aix  months,  or  that  day  twelve  months : 
of  confidence,  or  in  the  study  of  a  jus- 
r,  the  next  day  would  have  been 
either  of  these  seats  of  real  jus* 
ui  would  not  have  been  made : 
file  would  have  been  to  be  got 
by 


An  instrument  of  extortion  i*  thus  made 
out  of  the  delay :  and  the  longer  the  delay, 
the  stronger  the  instrument.  v 

The  judge  neglects,  wilfully  neglects,  his 
own  duty :  this  neglect  of  his  own  he  con- 
verts into  a  source  of  profit.     First  hp  conir 
mits  the  wrong ,  then  he  takes  advantage  of^ 
it :  himself  he  rewards  for  it — him  who  is  in^ 
jured  by  it,  he  punishes  for  it. 

Use  3  Making  business  by  delay  ;  viz.  the 
delay  manufactured  by  the  nullification  ma- 
chine. Of  this  engine  of  iniquity  (one  of  the 
most  capital  ones  in  the  whole  factory,)  a 
draught  will  be  given  in  another  chapter.111  Ac- 
cording to  the  application  made  of  it,  some- 
times ultimate  misdecision,  sometimes  mere 
delay,  is  the  product.  When  it  is  delay  only, 
it  is  for  the  sake  of  the  delay  with  the  casual 
benefits  attached  to  it — of  the  delay,  and 
nothing  else,  —  that  the  suitor  applies  to  have 
the  engine  set  to  work  The  delay  is  the 
commodity  which  he  obtains  by  the  applica- 
cation  the  costs  of  the  application  (by  which 
party  soever  ultimately  paid,)  are  the  price 
of  it.  Were  it  not  for  the  delay,  he  would 
get  nothing  by  the  application  ;  the  costs  of 
it  would  be  so  much  pure  loss  to  him.  he 
would  never  make  it.  What  use  would  there 
be  in  making  a  flaw,  if  it  were  cured  as  soon 
as  made  ? 

Thus,  then,  stands  the  relation  between  the 
system  of  terms  and  vacations,  and  the  prin- 
ciple of  nullification.  Without  the  principle 
of  nullification,  the  system  of  terms  and  va- 
cations would,  in  a  variety  of  ways,  have  been 
rendered  serviceable  to  the  ends  of  judicatuie; 
but,  without  the  system  of  terms  and  vaca- 
tions, that  engine  of  torture,  the  principle  of 
nullification,  so  far  as  concerns  its  dilatory 
use  (which  is  its  principal  use)  would  have 
been  woi  th  nothing,  and  society  would  never 
have  been  afflicted  by  it  \ 

Use  4.  In  case  of  pecuniary  demands, — si* 
curing  to  the  defendant  (when  a  wrong-doer,) 
in  the  shape  of  interest  saved  or  gained  (in- 
terest on  the  amount  of  principal  due,)  an  in- 
ducement to  become  a  purchaser  of  the  delay 
so  manufactured  and  set  to  sale. 

Use  5  Making  business,  by  giving  effect 
and  use  in  like  manner  to  one  division  of  the 
chicaneries  in  regard  to  notice.  See  the  chap- 
ter on  that  head  (Ch.  XIII.) 

Use  6.  Affording  ease  to  the  judge,  and  to 
the  partnership  in  general :  ease  in  the  shape 
of  holidays. 

So  much  the  less  time  in  which  businew 
can  be  done,  so  much  (for  a  moment  it  might 
be  supposed)  so  much  the  less  business  :  thus 
obtained,  ease  (  it  may  be  thought)  is  ob- 
tained at  the  expense  of  profit.  No  such 
thing.  The  quantity  of  natural  business,  — 
the  demand  for  the  services  of  the  judge  by 
the  administration  of  justice,  is  little  mfliu 

*  Ftcfe^Jhap.  XIV,  -.         •     , 
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weed  by  the  time  allowed  for  doing  it  in. 
[f,  in  this  or  that  particular  instance,  an  ex- 
unple  should  be  found  of  business  (natural 
Business)  lost  by  delay,  the  sum  total  of  the 
>ttsiness  so  lost  would  be  found  to  bear  no 
proportion  to  the  amount  of  what  is  gained 
n  the  shape  of  made  business. 

Of  the  denial  of  justice  for  so  great  a  part 
>f  the  year,  coupled  with  the  non-denial  of 
it  during  the  remainder,  —  of  the  compound 
made  (as  above  noted)  of  excessive  delay 
with  excessive  precipitation,  — the  general 
effect  (bating  a  few  casual  exceptions)  is, 
not  that  less  is  done  by  reason  of  the  tempo- 
rary denials  of  justice,  but  that  what  is  done 
is  more  badly  done. 

That  for  which  time  is  continually  insuffi- 
cient is,  rendering  of  justice:  that  for  which 
time  is  never  insufficient  is,  receipt  of  fees. 


CHAPTER  XI. 

SIXTH  DEVICE  —  MOTION  BUSINESS. 

THE  principal  agent  in  motion  business  is 
the  advocate.  Except  the  principal  hearing 
(called  in  jury  causes  the  trial,)  almost  all 
business  in  which  the  advocate  (as  such)  has, 
or  is  pretended  to  have  had,  occasion  to  ad- 
dress  himself  in  open  court  to  the  judge,  is 
referable  to  this  head :  it  consists  in  making 
a  motion,  or  opposing  it. 

In  the  aggregate  mass  of  motions,  two 
rtiain  branches  may  be  distinguished  :  motions 
not  of  course,  and  motions  of  course.*  The 
use  of  the  distinction  will  appear  presently. 
The  mass  of  business  composed  of  motions 
not  of  course,  calls  upon  us  to  distinguish  it 
into  two  brandies  :  —  1.  Incidental  motions  ; 
being  so  many  applications  made  to  the  judge, 
in  the  course  ot  a  suit  already  instituted  in 
some  other  form.  2.  Original  or  originative 
motions  ;  giving  birth  each  of  them  to  an  in- 
dividual suit,  belonging  to  that  class  of  suits 
which  on  this  account  may  be  termed  motion- 
suits  or  causes. 

All  motions  not  of  course  have  two  com- 
mon properties  or  characteristic  differences, 
by  which  they  are  distinguished  from  mo- 
tions of  course  : —  I.  Each  of  them  has  for  its 
ground  and  feupport  a  mass  of  evidence ;  2. 
That  mass,  the  whole  of  it,  is  of  a  sort  which 
not  only  is,  but,  by  all  those  by  whom  on  a 
disputed  case  it  is  thus  employed,  is  perfectly 
known,  and,  upon  occasion,  openly  acknow- 
ledged, to  be  of  an  inferior  and  untrustworthy 
complexion :  so  untrustworthy,  that,  when 
better  is  to  be  had  without  preponderant  de- 
lay, vexation,  and  expense  (and  it  is  seldom 
indeed  in  which  it  is  not  to  be  had  even  with 


*  Of  late  years  this  class  of  motions  has  been 
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less  delay,  vexation,  and  expense,)  it  is  alto- 
gether unfit  to  be,  on  any  disputed  occasion, 
ever  received  in  any  court  of  justice. 

Motion  causes,  in  so  far  as  they  extend; 
are  a  sort  of  improvement  upon  ordinary 
causes:  they  are  tried  in  a  bad  mode,  but 
in  a  mode  somewhat  less  dilatory :  perjury 
abounds  and  triumphs  ;  but  one  way  or  other 
the  business  terminates.  As  men  are  dealt 
with  in  those  courts,  he  who  is  soonest  out 
of  them  is  best  served.  All  the  rules  of 
evidence  are  either  discarded  or  reversed. 
No  unwilling  witness  is  compellable  ;  every 
willing  witness  is  received.  Every  party 
is  admitted  to  swear  for  himself;  no  party  is 
compelled  to  swear  against  himself.  Testi- 
mony^ which  would  not  be  received  on  any 
other  occasion — the  testimony  of  a  convicted 
perjurer — is  received  on  this  occasion  without 
difficulty.  Every  man  that  chooses  to  be  heard 
is  heard,  on  condition  that  his  testimony  be 
concerted  with  an  attorney,  and  that  he  be 
not  cross-examined. 

Incidental  motions  arise  most  of  them  out 
of  factitious  business,  the  business  made  at 
the  offices.  With  the  help  of  so  many  devices, 
all  directed  to  this  end,  —  exclusion  of  the 
parties,  mechanical  judicature,  jargon,  fiction, 
mendacity-licence,  nullification,  —  blunders 
are  made,  or  pretended  to  have  been  made, 
that  application  may  be  made  for  setting 
them  to  rights :  these  applications  are  called 
motions  ;  the  incidental  motions. 

Under  any  natural  sjstem,  accidents  may 
arise,  producing  need  of  new  arrangements, 
and 'of  application  for  that  purpose  to  the 
judge:  unexpected  absence,  sickness,  lunacy, 
death,  and  so  forth.  On  rfh  occasion  of  this 
sort,  what  truth  and  justice  require  is,  some 
person  from  whose  testimony  (when  present 
and  examined)  the  judge  can  deduce  suffi- 
cient ground  for  being  satisfied  about  the 
matter  of  fact.  Instead  of  that,  he  sees  a 
lawyer,  who,  knowing  nothing  about  the 
matter,  stands  with  a  paper  in  his  hand,  con- 
taining a  vamped-up  story,  which,  whether 
in  his  own  eyes  it  be  true  or  false,  he  calls 
upon  the  judge  to  take  for  true. 

Motions  of  course,  are  motions  that  are 
of  no  use.  Without  any  one  exception,  this 
character  belongs  to  every  individual  opera- 
tion of  the  class  thus  denominated.  Of  nc 
use,  none  whatever  :  understand  always  with 
reference  to  the  interest  of  the  suitor,  to  the 
ends  of  justice.  To  the  ends  of  judicature, 
to  the  partnership  in  divers  of  its  branches, 
— yes,  of  no  small  use. 

A  motion  of  course,  is  an  application  sup- 
posed to  be  made  to  the  judge,  but  which, 
made  or  not  made,  never  is  refused  —  never 
creates  on  the  part  of  the  judge  any  demand 
for  the  exercise  of  reason  —  never,  in  focfe* 
comes  under  his  cognizance. 

Motions  of  course,  are  again  distinguishable 
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into  two  ot*er  daeses— L  Motions  made; 
Motions  not  made. 

This  distinction  is  of  comparatively  recent 
Ifc*  ^Originally,  all  motions  used  to  be 
1 1  idi  we  still  supposed  to  be  made. 
wry  motion  of  course,  that  has  been 
f,  is  signed  by  the  advocate,  in  attesta- 
of  his  having  made  it ;  in  attestation  of 
having  received  the  fee  charged  by  the 
*ney  to  the  client. 
^  Bvery  motion  that  has  not  been  made,  but 
t$  Charged  to  the  client  as  having  been  made, 
i$  ateo  signed  by  the  advocate ;  viz.  in  attes- 
tation of  his  having  made  it,  as  well  as  of  his 
hiving  received  his  fee  for  it. 

Hade  or  not  made,  they  are  all  alike  use- 
less: mere  pretences,  false  pretences,  for 
extracting  money  out  of  the  pocket  of  the 
distressed  suitor,  to  put  it  into  the  pockets  of 
tfoe  attorney,  the  barrister  —  the  judge's  pro- 
tege, and  eventually  the  judge.  Pretence  of 
speaking,  is  false  in  many  of  them ,  pretence 
df  thinking,  is  false  in  all  of  them. 

In  conclusion,  we  have  a  division  of  the 
Whole  stock  of  motions  •  applications  that 
ought  not  to  be  made  in  that  inannci,  and  ap- 
plications that  ought  not  to  be  made  at  all : 
the  division  is  exhaustive 


CHAPTER  XII 

SEVENTH   DEVICE, — 

DECISION  WITHOUT  THOUGHT  ,    OR  MECHANI- 
CAL JUDICATURE 

IN  this  device  may  be  seen  the  very  acme  of 
perfection,  under  the  fee-gathering,  the  tech- 
nical, and  (as  it  ftnght  be  called,  could  the 
object  be  completely  attained)  the  mechanical 
system  t  in  this  may  be  seen  the  goal  to  which 
all  exertions  tend,  though  it  cannot  on  every 
occasion  be  reached  — to  get  in  the  money, 
Without  the  trouble  of  a  thought.  Here  may 
be  seed  men  without  feeling,  operating  upon 
others  AS  if  they  had  none* 

Besides  the  exclusion  of  parties,  which  is 
necessary  for  everything,  the  principle  of  fixed 
days  was  necessary,  indispensably  necessary, 
bo  the  accomplishment  of  this  device  ;  which 
in  truth  is  little  more  than  the  principle  of 
fixed  days  carried  to  perfection,  and  applied 
to  this  particular  purpose 
1  Something  which,  on  a  particular  day,  ac- 
cording to  a  rule  declared,  or  not  declared, 
OUght  to  have  been  done  —  done  by  the  de- 
Ifefldant's  attorney  —  is  not  done :  from  this 
btnission,  without  anything  more,  the  judge, 
his  decision,  deals  with  the  defendant  as 
efd  proved  to  be  in  the  wrong.  Not 
thmkahim  in  the  wrong,  for  he  thinks 
fequt  the  matter :  but,  from  this 
^mission  oft  the  part  of  one  member  of  the 
partnership,  the  other  takes  occasion,  without 
knowing  anything  about  the  cause,  to  act  as 


if  he  had  tried  it ;  and  to  punish  the  client 
for  the  fault,  real  or  pretended,  of  fti*  law-* 
yers*  Like  default  on  the  part  of  the  plaia- 
tiff's  attorney,  judgment  for  the  defendant: 
judgment  against  the  attorney's  client,  the 
plaintiff. 

What  is  thus  done  by  the  power  of  the 
judge,  —  by  whomsoever  it  be  really  done,  is 
at  least  said  to  be  done  (you  would,  naturally, 
suppose)  by,  as  well  as  by  the  authority  of, 
the  j  udge.  No  such  thing :  to  such  perfection 
is  the  system  carried  in  tins  line,  so  noto- 
riously as  well  as  effectually  is  the  judge 
exonerated  from  the  trouble  of  judging,  that 
judgment  m  this  case  is  not  so  much  as  said 
to  be  signed  by  him :  the  member  of  the* 
partnership,  the  person  by  whom  it  is  said  to 
be  signed,  is  an  attorney — the  attorney  of  tire, 
party  in  whose  favour  it  operates.  So  com- 
pletely are  the  relations  of  persons  and  of 
things  confounded .  so  open,  not  in  deed  only, 
but  in  woid,  is  the  contempt  of  justice  * 

It  is  well  for  the  party  if  the  worst  that 
happens  to  him  in  such  a  case,  be  the  loss  of 
his  cause. 

By  blameless  ignorance,  by  culpable  igno* 
ranee,  by  negligence,  or  by  treachery,  some- 
thing which  (it  is  said)  should  have  been  done 
on  a  particular  day  by  an  attorney,  is  omitted 
to  be  done:  f  by  an  attorney  employed  by  the 
party,  —  or  perhaps  by  the  party  himself,  who 
has  failed  to  employ  an  attorney,  because  it 
was  out  of  his  power  to  find  money  to  pay  one. 
The  something  at  any  rate  which  should  be 
done,  fails  to  be  done.  What  is  the  conse- 
quence ?  By  a  pre-established  order  of  things, 
the  work  of  the  Goddess  Law,  not  of  the 
mortal  judge, —  the  defaulter  (that  is,  not 
the  perso^  by  whose  fault,  but  the  person  to 
whose  misfortune  the  failure  has  taken  place,) 
ib  pronounced  a  rebel  or  a  contemner  of  ius- 
tice,  and  dealt  with  accordingly :  he  is  taken 
up  and  consigned  to  prison  on  the  authority 
of  a  writ  of  attachment,  as  for  contempt,  or 
a  commission  of  rebellion  •  a  paper  signed  by 
somebody,  no  matter  by  whom;  by  an  adverse 
attorney,  by  an  automaton,  or  by  a  judge.± 

Regularity  is  thus  maintained :  and,  on  tie 
strength  of  that  endowment,  the  system  is 

*  To  prove,  for  the  amusement  of  readers, 
that  a  case  may  exist,  in  which?  without  incon- 
venience, a  man  may  be  a  judge  in  his  own  cause, 
Blackstone  introduces  an  imaginary  pope  ad- 
judging himself  to  be  burnt,  and  burnt  accord- 
ingly. Why  go  to  all  that  distance,  and  for  a 
single  precedent  ?  Why  not  say— -there  exists 
a  country  in  which  every  attorney  is  judge  io 
his  own  cause  :  and  this  country  Is  precisely  that 
in  which  "  everything  is  a$  it  should  be"  P  to 
Italy,  the  judge,  though  a  saint,  did  notbeconde 
so  till  he  was  burnt:  in  the  English  Utopia* 


every  attorney,  without  any  expense  of  fuel,  i* 

as  much  *  saint  as  he  was. 
f  Jteg.  Gen.  H.  T.  2  Will.  IV.-JKt       * 
f  This  practice  fe  now  altered  by  the  3  Wfll, 
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their  object, — of  the  whole  number  of  indivi- 
duals exposed  to  the  misfortune  of  becoming 
defendants,  how  few  are  there  who  are  Able 
to  defray  the  expense  of  continuing  them- 
selves on  that  unhappy  list,  in  comparison  with 
those  who  are  unable!  If  the  unable  are  not 
to  the  able  as  more  than  one  to  ten,  then  say, 
on  this  score  alone,  without  looking  to  any 
other,  the  chances  are  as  ten  to  one  against 
the  truth  of  the  proposition,  thus  acted  upon 
as  if  it  stood  on  the  ground  of  certainty. 

If,  in  imitation  of  the  law  still  existing,  in 
some  places  in  regard  to  flour-mills,  a  barber 
secured  by  privilege  in  the  possession  of  the 
whole  custom  of  his  district  were  to  set  up 
an  engine,  by  which,  instead  of  corn  ground, 
beards  were  to  be  shaved,  the  patients  stand* 
ing  in  rows  to  apply  their  faces  to  the  circum- 
ference of  a  wheel,  —  the  advantage  to  the 
professional  man  would  be  obvious  and  in- 
disputable:  bu&me&s  to  any  amount  might  be 
done  within  a  given  time;  arid,  should  any 
mischance  takes  place,  such  as  the  drawing  of 
blood,  or  the  levelling  of  protuberances  not 
intended  to  be  levelled,  the  responsibility, 
instead  of  falling  upon  the  professional  man, 
would  be  divided  between  the  patient  and 
the  wheel.  e 

The  privilege  was  too  valuable  to  be  im- 
parted to  baibers:  judges  reserved  it  to 
themselves.  Causes  accordingly  are  decided* 
though  not  exactly  by  steam  (steam-engines 
have  not  been  long  enough  in  use,)  yet  (what, 
conies  to  the  same  thing)  by  mechanism, 
without  the  aid  of  any  such  expensive  instru- 
ment as  human  reason.  As  to  the  advantages 
of  the  improvement,  they  have  been  already 
indicated.  Men  are  as  weV  judged,  as  by  the 
shaving-wheel  they  would  be  shaved  :  and 
the  uses  derived  by  the  partners,  with  the 
judge  at  their  head,  from  the  circle  of  offices, 
are  alike  conspicuous  as  those  that  might  be 
derived  by  the  barber  from  the  wheel. 

In  the  system  of  mechanical  judicature,  the 
supposition  of  the  existence  of  notice,  appo- 
site and  adequate  notice,  is  necessarily  in- 
volved. In  many  cases,  and,  of  course,  in  as 
many  as  possible,  the  supposition  belongs  (as 
will  be  seen)  to  the  category  of fiction;  it  is 
false ;  the  study  having  been  to  make  it  so. 
But,  as  appearances  must  to  a  certain  degree 
be  preserved,  and  punishment,  or  other  hard- 
ship, avowedly  inflicted  without  notice  (that 
is,  without  possibility  of  defence,)  would  not 
be  consistent  with  the  preservation  of  ap- 
pearances,—  it  is  not  the  less  true,  that  (on 
whatsoever  principles  performed,  rational  or 
mechanical)  judicature  supposes  notice. 

Under  the  systerp  of  fixed  times, — in  so 
far  as  the  fixation  extends,  and  is  not  dis- 
turbed bv  incidental  application, — the  fixa- 
tion, being  supposed  to  be  foreknown,  j$ 
thereby  supposed  to  convey  the  requisite  in-- 
formation;  to  operate  as  notice.  To  thU 


(for  praise  and  honour)  compared  to  a  piece 
of  clock-work.  The  parallel  need  not  stop 
there :  for,  under  a  set  of  rules  so  organized, 
it  is  just  as  impossible  to  a  judge  of  flesh  and 
blood,  as  it  is  to  a  judge  of  leather  and  pru- 
nella, with  bowels  of  brass  and  iron,  to  do 
anything  better  than  receive  fees. 

Under  the  authority  of  a  judge,  acting  un- 
der the  natural  system,  what  room  is  there  for 
&uch  regularities,  for  such  irregularities,  or 
any  of  their  consequences?  The  parties  being 
before  him  at  the  outset  of  the  cause  (an  ap- 
pearance which  need  not,  and  perhaps  would 
not,  cost  either  of  them  a  farthing,)  he  would 
state  to  them  what  was  to  be  done  by  each 
of  them  on  the  next  occasion,  and  what,  in 
case  of  failure,  would  be  the  consequence. 
In  a  case  of  extremity,  he  would  have  re- 
course to  the  measure  of  extremity,  he  would 
send  a  warrant :  but  the  warrant  would  nei- 
ther make  nor  find,  nor  pretenA  to  find  a 
rebel  or  contemner.  If  the  cause  required 
another  day  to  finish  it,  would  the  day  ap- 
pointed by  him  be  appointed  by  cross  and  pile, 
without  thought  or  preference  as  between 
convenience  or  ruin  of  the  interests  of  any  of 
the  parties?  On  the  contrary,  not  one  would 
there  be,  to  whose  convenience  due  attention 
would  not  be  paid  of  course. 

Though,  in  the  order  of  things  which  we 
have  been  examining,  the  decision  is  altoge- 
ther without  thought,  it  cannot  in  strictness 
be  said  to  be  altogether  without  evidence. 

By  an  inference  made  once  for  all,  the  party 
whose  attorney  makes  default,  is  concluded 
to  be  in  the  wrong.  Here  is  a  something, 
which,  if  it  must  be  called  evidence,  belongs 
to  the  head  of  circumstantial  evidence :  and 
so  satisfactory  18  this  evidence,  that,  by  the 
operations  grounded  on  it,  it  is  pronounced 
conclusive. 

Of  the  inference  so  quietly  drawn,  what 
is  the  force  to  a  rational  mind,  consideration 
had  of  the  circumstances  of  the  case?  From 
the  fact  thus  accepted  in  the  character  of  an 
evidentiary  fact,  and  that  conclusively  so,  is 
there  any  sufficient  reason  for  regarding  the 
principal  fact  (viz.  that  of  the  party's  being 
in  the  wrong)  as  being  so  much  as  in  a  pre- 
ponderant degree  probable?  No  such  thing  : 
whatsoever,  under  the  natural  system,  under 
a  system  pure  from  factitious  expense,  might 
be  the  degree  of  the  probability, — the  force  of 
the  inference,  under  the  system  in  which  it  is 
made  conclusive,  in  which  the  probability  is 
put  on  a  level  with  certainty,  is  below  par  — 
much  below  par :  the  chances  are  many  to  one 
on  the  other  side.  Without  setting  down  any- 
thing for  the  chance  of  treachery,  ignorance, 
or  negligence,  on  the  part  of  the  attorney, 
Of  (what  is  so  frequent  a  subject  of  judicial 
complaint)  fraud  on  the  part  of  his  brother 
on  the  other  side,  or  even  uncertainty  in  the 
rules  themselves,  whidi  had  uncertainty  for 
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ot  cases  extends  what  may  be  called 
l  of  prevestabtished  notice. 
the  Oilier  liand,  in  the  cases  to  which 
th*  system  of  fixation  has  not  been  supposed 
to  bxt«ftd,  tod  in  those  to  which,  as  just 
,  it  has  experienced  disturbance,  — 
cases  applies  the  demand  for  special 

notice. 

is  the  connexion  between  the  device 
of  Mechanical  judicature,  and  the  device 
{tfrat  is,  as  will  be  seen,  one  out  of  two  parts 
Ojf  the  device)  composed  of  chicaneries  about 
f&ifce.  To  render  the  mechanical  system 
more  productive,  one  object  has  been,  so  to 
carder  matters,  that  the  implied  supposition  of 
the  existence  of  adequate  notice  shall  in  this 
and  that  instance,  and  of  course  to  as  great 
an  extent  as  possible,  fail  of  being  verified. 
By  the  itapossibility  of  timely  notice,  or  by 
some  other  means,  that  which  a  man  is  to  be 
punished  for  not  having  done,  is  rendered 
impossible  ;  and,  therefore,  he  is  punished  for 
riot  having  done  it. 

For  an  exemplification  of  this  policy,  the 
practice  of  outlawry*  in  actions  called  civil  ac- 
tions, is  of  itself  a  host  of  cases.  But,  as  to 
this,  see  the  chapter  in  which  the  chicaneries 
about  notice  are  particularly  brought  to  view. 

Uses  to  Judge  and  Co,  — 
To  the  uses  already  summed  up,  under  the 
head  of  the  two  devices  forming  the  founda- 
tion of  this  device,  there  will  not  be  much  to 
add* 

Use  I.  Making  business  ;  viz.  by  the  foun- 
dation laid  for  defaults,  mischances,  and 
frauds,  thence  for  more  and  more  business. 

Use  2.  Making  business;  viz.  by  giving 
encouragement  aniexistence  to  mala  fide  de- 
tttands  and  defences,  under  the  assurance  of 
inability  on  the  part  of  the  adversary  (for  want 
of  adequate  opulence)  to  avoid  making  the 
default, 

Use  3.  Affording  ease;  viz  by  enabling 
the  judge  to  act,  and  receive  fees,  without 
expense  of  thought,  without  expense  of  time, 
trouble,  avocation  for  pleasure,  or  hindrance 
of  ulterior  and  more  profitable  business. 

Us6  4.  Affording  ease  ;  viz,  by  exempting 
the  judge  from  all  responsibility,  and  appre- 
hension of  responsibility.  A  judge,  when  he 
has  thus  converted  himself  into  a  machine, 
•hares  this  advantage  with  other  machines* 

UTse  5.  Affording  ease  ;  viz.  by  giving  to 
tha  judge  fhe  profit  of  inhumanity,  clear  from 
the  opprobrium. 

Use  6.  —  and  from  that  pain  of  sympathy, 
,  by  the  view  of  the  party  thus  injured 
distressed,  while  suffering  under  the  dis- 
rht  by  possibility,  in  some  cases,  have 


»to*kin&  peculiarity  of  this  de- 
with  most  of  the  others, 


is  the  shelter  which  it  affords  to  fhe  judge 
against  responsibility. 

When  the  fate  of  the  several  parties  inte- 
rested is  seen  to  have  the  judge  for  its  author, 
to  have  a  decision  pronounced  by  the  judge 
on  the  ground  of  appropriate  evidence  for  ltd 
cause,  a  certain  share  of  responsibility  at* 
taches  of  course  upon  the  judge.  Should  the 
parties,  or  any  of  them,  labour  in  consequence 
under  any  evil  imposed  upon  them  in  contra* 
vention  of  the  ends  of  justice,  the  odium  at 
least  (if  nothing  more)  is  carried  naturally, 
and  or  course,  to  the  account  of  the  judge. 
Should  any  profit  be  thiown  into  his  hands 
by  the  operation  of  the  same  cause,  such  pro* 
fit  will  be  apt  to  be  also  carried  by  the  public 
mind  to  the  account  of  the  judge ;  and  the 
expectation  of  the  profit  on  the  one  part  will 
be  in  danger  of  being  looked  to,  as  the  cause 
of  the  suffering  on  the  other. 

That  so  'inconvenient,  a  check  should  be 
removed,  was  of  essential  importance  to  the 
ends  of  judicature.  The  principle  of  decision 
without  thought,  presented  itself  for  this  pur- 
pose. Whatever  is  done —  whatever  cruelty, 
whatever  extortion  is  practised,  takes  place 
without  any  thought,  and,  therefore,  without 
any  need  of  thought,  on  the  part  of  the  judge 
— takes  place,  in  virtue  of  certain  pre-esta- 
blished rules.  These  rules  —  having  been  es- 
tablished so  long  ago,  nobody  knows  when, 
nor  by  whom,  nor  why,  nor  wherefore — are 
of  course  presumed  to  be  the  fruits  of  the 
most  consummate  wisdom ;  —  and  whatever 
misery  is  seen  to  flow  from  ttyem,  is  placed  to 
the  account  of  necessity,  and  the  nature  of 
things,  the  imperfection  of  human  institu- 
tions, and  so  forth.  Who  have  been  the  suf- 
ferers, or  to  what  amount,  the  judge  neither 
knows  nor  cares.  The  judge  who  knows  what 
it  is  he  does,  is  exposed  to  the  imputation  oi 
partiality.  Let  things  be  so  arranged,  that, 
on  as  many  occasions  as  possible,  he  shall  act, 
and  be  known  to  act,  without  knowing  whai 
be  does,  and  that  men  in  general  shall  under* 
stand  as  much,  and  be  satisfied  with  it, — ma- 
lice itself  cannot  find  any  pretence  for  dis- 
turbing him  with  any  such  charge.  The  judge 
secures  the  praise  of  probity,  inflexible  pro- 
bity,—and  by  what?  By  that  very  arrange- 
ment, by  which,  for  the  purposes  of  extortion, 
justice  has  been  rendered  impossible. 

The  judge  is  thus,  almost  from  first  to 
last,  the  passive,  the  unconscious,  and  con- 
sequently the  innocent  and  irresponsible,  in- 
strument of  all  the  mischief  that  is  done  by 
his  authority,  and  for  his  benefit.  Whatever 
distress,  extortion,  and  injury,  comes  to  be 
manufactured  for  his  use,  means  have  beett 
found  for  saving  him  from  everything  that 
could  have  been  unpleasant  to  his  feelings  $ 
from  the  tears  of  the  afflicted,  from  the  cries 
of  the  oppressed,  from  the  reproaches  of  the 
injured.  Whatever  o^schief  is  done,  either 


he  never  hears  of  it,  or,  if  he  does,  it  is  through 
the  medium  of  friends  and  partners,  engaged 
by  a  common  interest,  in  reality  to  make  it 
as  heavy,  in  appearance  to  make  it  as  light, 
a$  possible. 

In  the  simplicity  of  ancient  times,  saving 
his  ears  from  being  stunned  with  noise  (ne 
ampliiiB  clamorem  audiamus)  was  the  only 
motive  to  which  it  was  thought  needful  for 
the  monarch  to  ascribe  his  alleged  disposition 
to  do  justice.  Under  the  technical  system, 
his  substitute,  the  judge,  has  contrived  to 
withdraw  himself  out  of  the  reach  even  of 
this  motive. 
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The  opposite  device  has  consisted  in 
enabling  the  fraudulent  party,  by  whom  effec- 
tive notice  has  been  received,  to  escape  frotn 
this  or  that  burthensome  obligation,  the  im* 
position  of  which  is  necessary  to  the  giving 
effect  to  the  correspondent  right  on  the  part 
of  his  adversary  :  to  escape,  viz*  on  the  sup- 
position that  the  effective  notice  so  received 
had  failed  of  being  received :  failed,  viz.  either 
because  it  never  had  been  received  at  all,  or 
because  it  had  not  been  received  at  such  time, 
and  in  such  manner,  as  to  enable  it  to  answer 
the  purpose  for  which  it  ought  to  have  been 
given. 

On  these  two  devices  taken  together  has 
been  engrafted  a  third,  consisting  in  the  need- 
less diversification  of  the  modes  and  forms  of 
noticeV  the  written  instruments  required  to 
be  employed,  and  the  steps  or  operations  re* 
quired  to  be  performed,  in  relation  to  such 
instruments. 

This  diversification  has  had  two  main 
sources: — 1.  The  diversity  of  courts  —  the 
fertile  source  of  confusion  and  injustice  on  so 
many  other  grounds  besides  this ;  2.  The  di- 
versity of  occasions  on  which  the  demand  for 
notice  may  have  been  presented  by  incidents 
arising  in  the  same  court;  viz.  whether  in 
causes  of  the  same  sort,  or  in  causes  of  dif- 
ferent sorts  carried  on  in  the  same  court. 

The  demand  for  the  notice  is  produced  by 
the  obligation  grafted  on  it — by  the  obliga- 
tion, to  the  justice  of  which  the  existence  of 
such  receipt  is  a  necessary  condition.  This 
obligation  will  in  every  case  be  bottomed 
upon  two  inseparably  connected  grounds:  — 

1.  The  existence  of  the  law,  or  rule  of  law, 
by  which  the  quality  of  giving  birth  to  the 
obligation  in  question  has  been  conferred  on  a 
fact  or  facts  of  the  description  in  question ; 

2.  The  existence  of  such  fact  or  facts. 

As  to  the  law, —  as  on  this  occasion,  so  in 
all  others,  —  to  prevent  it  from  having  been 
present  to  the  minds  of  those  who  are  sub- 
jected to  its  operation,  on  the  supposition  of 
its  having  been,  on  the  occasion  in  question, 
present  to  their  minds,  is  among  the  funda- 
mental policies  and  constant  endeavours  of 
the  fee-gathering  or  technical  system,  in  every 
part  of  its  course. 

The  keeping  of  the  requisite  facts  also  out 
of  the  reach  of  the  minds  of  those  who  arc 
to  be  thus  operated  upon,  is  a  more  special 
and  diversified  application  of  the  same  indus- 
trious policy.  Examples  will  meet  us  as  we 
advance. 

After  what  has  been  said,  or  even  without 
anything  of  what  has  been  said,  two  propo* 
sitions,  it  is  supposed,  may  pass  without  any 
dispute: — 1.  That,  whenever  appropriate 
notice  is  necessary  to  justice,  it  ought  to  be 
effectively  given;  2.  That,  whenever  it  baa 
heen  effectively  given,  and  thence  effectively 
received,  it  ought  to  be  deemed  and  taken  too 
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EIGHTH  DEVICE  — CHICANERIES  ABOUT 
NOTICE. 

WHENSOEVER,  for  the  purposes  t>f  justice, 
an  obligation  to  any  effect  is  imposed  upon  a 
man,  knowledge  of  the  existence  of  such 
obligation  is  necessary  to  the  fulfilment  of  it ; 
or  at  any  rate  to  the  affording  the  requisite 
security  for  its  being  fulfilled.  What  in  some 
cases  may  happen,  is,  that,  without  knowledge 
of  the  obligation,  a  man  may  be  led  by  other 
causes  to  do  that  which  it  is  the  object  of  the 
obligation  to  engage  him  to  do  :  but,  in  so 
far  as  the  obligation  is  either  necessary  or 
conducive  to  his  performing  that  act  which, 
being  performed,  is  the  fulfilment  of  it,  —  so 
far  the  knowledge  of  the  existence  of  the  ob- 
ligation is  necessary  to  the  fulfilment  of  it. 

On  the  part  <JF  the  individual,  fraud  and 
injustice  operating  on  the  subject  of  notice, 
must  assume  one  or  other  of  two  forms : 

One  consists  in  wilful  omission  to  give  no- 
tice, viz.  in  the  not  furnishing  the  person  by 
whom  the  performance  (or  the  opportunity 
of  performance)  of  the  act  in  question  is  ne- 
cessary to  justice,  with  information  of  the 
existence  of  the  fact,  the  contemplation  of 
which  is  to  present  to  him  the  motive  for 
such  performance. 

The  other  consists  in  the  not  acknowledg- 
ing the  receipt  of  notice :  to  wit,  by  him  by 
whom  it  has  actually  been  received. 

Under  the  fee-gathering  system,  fraud  in 
these  shapes,  as  in  all  other  shapes,  being  in 
some  way  or  other  beneficial  to  the  partner- 
ship,—  among  the  objects  of  that  system  has 
accordingly  been  that  of  giving  encourage- 
ment to  fraud  in  both  these  shapes. 

One  device  has  consisted  in  the  enabling  a 
fraudulent  party  (for  the  joint  benefit  of  him- 
self and  the  partnership)  to  impose  upon  his 
adversary,  without  effective  notice  given,  this 
or  that  burthensome  obligation :  the  imposi- 
tion of  which,  on  the  supposition  of  tha  re- 
ceipt of  effective  notice,  may  be  just  or  not 
just,  but,  at  any  rate,  on  the  supposition  of 
non-receipt  of  such  notice,  is  not  just. 


been  rewivsd;  £  t.  that  ought  to  be 
ifce  doing  of  which,  in  the  case  in  ques- 
tion* i«<  upon  the  supposition  of  such  actual 
receipt  qtatftica,  conformable  to  justice. 

H0ft<*8*<— to  any  one  whose  desire  it  really 
tWfc  that  in  all  cases,  as  far  as  possible,  jus- 
ttQBhdurnlfl  be  done, — a  main  question  would 
naturally  at  the  outset  present  itself:  What 
fjp-i&eneral  is  the  most  effective,  and  upon  the 
totaole  the  most  eligible,  mode  for  the  con- 
veyance of  effective  notice? 
%  4n  the  endeavour  to  find  an  answer  to  this 
question,  the  first  observation  that  presents 
itself  is,  that  to  this  purpose  not  meiely  the 
efficiency  of  the  notice  ought  to  be  attended 
to,  but  likewise  the  pther  consideration  so 
inseparably  connected  with  many  questions 
relative  to  the  subject  of  proceduie, —  the 
consideration  of  the  circumstances  of  delay, 
vexation,  and  expense.  Thence  comes  the 
question  in  its  amended  state  What  is  the 
most  eligible  mode  to  be  taken  for  coavejmg 
effective  notice,  regard  being  had  to  the  col- 
lateral considerations  of  delay,  vexation,  and 
expense  ? 

To  find  an  answer  to  this  question,  the 
first  object  to  be  looked  to  is  the  occasion  • 
understanding,  in  this  instance,  the  occasion 
as  constituted  by  the  stage  of  the  suit  by  the 
stage  in  which  it  is  proposed  that  the  notice 
in  question,  be  it  what  it  may,  shall  be  given 
and  received. 

The  person  by  whom  it  is  proposed  that 
the  notice  be  received,  will,  in  each  case,  be 
either  willing,  01  not  willing,  to  receive  it 

In  so  far  as  he  is  willing — the  proposed  giver 
pf  the  notice  being  also  by  the  supposition 
willing  to  give  it  ~  there  can  exist  no  diffi- 
culty.' In  the  ordinary  and  amicable  inter- 
course of  life,  those  who  wish  to  hold  inter- 
course with  oneanothei,  and  ,ire  at  the  same 
time  free  to  do  so,  never  experience  any  other 
difficulty  than  those  which  arc  opposed  by  the 
circumstances  of  time  and  place. 

Unfortunately,  as  between  parties  litigant, 
the  case  in  general  is  unhappily  the  reverse 
by  whatever  motive  one  paity  is  piompted  to 
give  the  notice,  by  some  correspondent  mo- 
tive the  other  party  is  prompted  to  avoid,  if 
possible,  the  receiving  it,  or  rather,  the  being 
deemed  to  have  received  it.  If  the  notice  has 
been  received,  such  and  such  proceedings, 
tending  to  impose  a  burthen  in  some  shape 
upon  such  receiver,  are  lawful,  and  produc- 
tive of  such  their  intended  effect ,  if  notf  not. 
Ifot  his  endeavour  is  of  course  to  avoid  being 
ected  to  that  burthen:  therefore  his  wish 
endeavour  is,  that,  — whether  the  notice 
or  was  not  received  by  him,  —  the  sup* 
entertained,  or  at  least  acted  upon, 
w&y  be  in  the  negative. 

tem  of  procedure,  in 
whether  in  the  private 
fiitclfl  of  ft^il^oriaa  public  sphere  — in  so 


far  as  this  primitive  mode  has  been  preser,ve4 
or  restored  by  law — the  most  eligible  c<?urs0 
is  not  only  to  the  last  degree  obvious,  J>$| 
(in  so  far  as  legal  powers  have  happened  to  ex* 
tend)  is  exemplified  in  every  day's  practice! 
though,  as  to  the  execution  of  what  is  deter- 
mined  to  be  endeavoured  at,  difficulties  w»It 
of  course  be  apt  to  present  themselves,  and 
in  as  great  abundance  and  force  as  one  of  the, 
parties  can  contrive  to  give  to  them;  >et,  98 
to  the  determining  of  what  shall  be  endea- 
voured at,  difficulty  has  scarcely  any  place. 

Where,  for  this  or  for  any  other  purpose, 
two  parties  are  really  and  mutually  wishing; 
to  hold  intercourse  with  each  othei,  —  they 
embrace  of  course  the  most  effective,  and 
(regard  being  had  to  delay,  vexation,  and 
expense)  the  most  convenient,  modes,  which 
the  state  of  society  in  the  place  and  at  the 
times  in  question  happens  to  afford  .  special 
messengers*  on  loot,  special  messengers  on 
horseback,  letter -post,  mail  coaches,  tele- 
giaphs,  and  so  forth. 

The  problem  and  the  difficulty,  the  only, 
difficulty,  is,  how  to  reridei  that  party  willing 
who  of  himself  is  not  so ;  or,  where  that  is 
impracticable,  to  supply  the  place  of  willing-, 
ness  on  his  part  b>  other  means  Under  the 
natural  system,  the  solution  of  this  problem 
will  depend  upon  the  stage  of  the  cause. 

When  the  judge  is  honest,  and  not  ashamed 
01  afraid  to  face  the  parties,  the  business  of 
notice  is  attended  with  little  difficulty. 

At  the  outset  of  the  cause  (suppose)  a 
meeting  is  pioduced,  after  this,  all  difficulty 
is  at  an  end.  A  mode  of  intercourse  is  settled 
foi  each,  and  by  mutual  consent.  Declare 
(says  the  judge)  on  pain  of  losing  your  cause, 
at  what  place  delivered,  and  how  directed, 
it  may  be  taken  for  granted  that  a  letter  has 
reached  your  hands.  Sodeliveiedand  directed, 
by  accident  should  it  happen  to  any  lefctiflrs  to 
have  miscarried,  the  inconvenience,  whatever 
it  be,  shall  ultimately  rest,  no  part  upon  you* 
adversary,  the  whole  of  it  upon  you.  Thig 
arrangement  lasts  so  long  as  the  cause  lasts, 
the  cause  lasts,  as  to  this  pui  pose,  till  to  this 
purpose  I  have  declared  it  to  be  at  an  end. 

As  to  the  mode  of  procuring  the  initial 
meeting,  in  general  a  simple  summons  wih 
suffice.  But  if  there  be  any  apprehension  of 
latitancy,  and  that  apprehension  declared  upon 
oath  (or  what  is  equivalent,)  and  registered, 
so  as  to  render  the  plaintiff  responsible  in  case 
of  vexation,  the  security  afforded  by  personal 
arrestation  need  not  be  grudged.  In  this  or 
any  other  shape,  the  danger  of  wilful  and 
needless  vexation  cannot  be  great,  where  the 
author,  in  case  of  its  being  deemed  so,  is  sura 
to  smart  for  it. 

Arrest,  when  it  is  (what  it  ought  to  be* 
and  might  so  easily  be)  neither  more  nor  lew 
than  a  visit  to  tire  judge,  fs  at  the  worst  but 
a  forced  viwk  Every  toiled  visit  is 
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j&nt;  but  by  what  human  means  shall  a  man 
be  exempted  from  the  occasional  vexation  of 
making  and  receiving  unpleasant  visits  ? 

Arrest,  as  under  technical  procedure  it  is, 
and,  so  long  as  that  system  of  abominations 
remains  unextirpated,  will  be,  is  indeed  a  most 
barbarous  oppression,  a  most  enormous  grie- 
vance. The  visit  is  not  to  the  judge,  but  to 
a  jail;  that,  in  that  seat  of  misery,  indigence 
may  be  stript  of  its  last  rag,  out  of  the  sight, 
and  for  the  benefit  of  the  judge,*  his  proteges, 
and  under-partners. 

A  third  person — a  person  who  is  not  a 
party —  a  person  whose  presence,  although 
he  be  not  a  party,  may,  in  the  character  of 
witness,  or  any  other,  be  necessary  to  justice, 
—  is  in  this  respect  in  the  situation  which 
the  defendant  is  in,  antecedently  to  the  first 
judicial  meeting  so  often  spoken  of. 

In  case  of  necessity,  not  on  parties  only, 
but  on  third  persons,  from  whom  iitformation, 
or  any  other  service,  is  necessary  to  justice, 
might  this  mode  of  enforcing1  it  be  practised 
without  reserve;  always  understood,  that  in 
case  of  purposed  vexation,  the  author  is  at 
the  same  time  himself  standing  in  the  pre- 
sence of  the  judge,  ready  by  his  immediate 
appointment  to  pay  for  the  injury  by  due 
satisfaction  or  condign  punishment. 

By  the  laws  of  the  Twelve  Tables,  any 
man  might  lead  or  drat?  into  the  presence  of 
the  judge  any  othei,  ohtorto  collo,  giving  his 
neck  a  twist  at  the  same  time.  The  twist  in 
the  neck  might  have  been  spared;  that  omit- 
ted, and  responsibility  for  vexation  added,  the 
provision  would  not  be  less  conducive  to  jus- 
tice now  than  then,  in  London  than  in  Rome. 

Lawyer.  —  And  would  \ou  have  the  whole 
time  of  a  leading  member  of  parliament,  of  a 
first  minister,  liable  to  be  thus  consumed  by 
a  conspiracy  of  blackguards,  or,  on  condition 
of  perseverance,  by  a  single  blackguard? 

Non-Lawyer. — No,  certainly  :  but  your  con- 
spiracy, what  length  could  it  go  before  it  were 
discovered?  And  your  single  blackguard,  or 
the  first  of  your  conspirators,  punished  as  he 
would  be  for  his  very  first  exploit,  stopped 
in  his  career  at  the  vury  outset,  where  would 
be  his  perseverance  ?  As  to  your  own  all-' 
perfect  system,  —  what  it  does  admit,  is  your 
apprehended  mischief :  what  it  does  not  ad- 
mit, is  this  natural,  or  any  other,  remedy. 
At  the  instance  of  Mr.  Home  Tooke,  when  on 
his  trial  for  treason,  Pitt,  the  minister  of  the 
day,  with  a  crowd  of  other  state- wort  hies, 
delivered  his  reluctant  testimony.  The  re- 
levance was  at  any  rate  ifot  very  close :  sup- 
pose irrelevance  as  complete  as  possible;  what 
burthen,  under  the  name  of  punishment  or 
satisfaction,  could  have  been  imposed  on  the 
author  of  the  vexation?  None  whatever. 

,  *  Comm.  Rep.  on  Imprisonment,  April  1792. 
27  Rep.  of  Committee  of  Finance—Appendix— 
Prison  Fess.—  [Vide  sqpra,  VoL  VL  p.  178, 
Note.]  a- 


Default  is  the  non-performance  of 
to  secure  the  performance  of  which,  any 
prescribed  in  the  character  of  an  act  of  no 
tiie,  was  really  or  professedly  designed. 

On  an  occasion  of  this  sort,  is  it  necessary 
can  it  be  necessary,  to  state  to  common  sens* 
what  would  be  the  part  taken  by  commoi 
honesty  ? 

Under  the  natural  system,  the  occasion  fa 
notice,  and  eventually  default  (be  it  what  i 
may,)  will  be  either  subsequent  to  the  firs 
appearance  of  the  party  before  the  judge,  o 
antecedent,  consisting  in  non-appearance. 

If  subsequent  to  such  appearance,  there  ca; 
be  no  difficulty.  At  the  first  appearance,  inea 
sures  are  supposed  to  be  already  taken  (sine 
in  every  case  they  may  be  taken)  —  effectua 
measures,  taken  without  difficulty,  and  wit] 
full  warning  of  the  consequences  of  neglect 
for  tde  cpntinuatioii  of  the  intercourse  as  lon| 
as  it  can  be  necessary  for  any  of  the  purpose 
of  justice.  If  antecedent  to  such  appearance 
—  then,  for  the  purpose  of  giving  him  officia 
and  sufficient  notice,  sufficient  information  o 
the  nature  of  the 'burthen  to  which  defaul 
may  subject  him, — personal  intercourse  wit] 
the  party  himself  is  by  the  supposition  im 
practicable.  But,  with  the  adverse  party,  tin 
plaintiiF, — the  party  at  whose  instance  th< 
rendering  of  this  service  by  or  at  the  chargi 
of  him  the  defendant  is  prayed  for, — this  in 
tercourse  has,  by  the  supposition,  taken  place 
The  defendant  by  the  supposition  is  not  forth 
coming:  intercourse  with  him  bath  as  yet  bee) 
found  impracticable:  simple  latency,  abscon 
sion,  expatriation,  exprovincialion;  —  whicl 
of  all  these  accidents  is  the  cause  ?  Who 
soever  he  be,  whosoever  he  is  or  has  been,— 
relations,  neighbours,  acquaintance,  some  o 
all  of  these,  if  he  is  a  human  creature,  h 
must  have  had.  From  these  sources,  or  som 
of  them  (if  the  acquaintance  which  the  plain 
tiff,  his  adversary,  has  with  him,  be  not  c 
itself  sufficient,)  information  concerning  bin 
will  be  to  be  obtained :  and,  for  the  indicatioi 
of  these  sources  of  information,  the  plaintifl 
who  is  so  much  concerned  in  interest  to  affon 
it  —  the  plaintiff,  if  it  be  not  in  his  power  o 
himself  to  afford  sufficient  information,  raa; 
at  any  rate  be  relied  on  as  a  sure  resource. 

Though  a  channel  of  correspondence  b< 
settled  upon,  and  agreed  to  be  employed,  yet 
on  legal  occasions,  as  on  those  of  ordinar, 
life,  the  process  is  exposed  to  failure ;  th< 
channel  that  ought  to  have  been  employed 
has  not  been  employed;  or,  though  employed, 
the  intended  communication  has,  after  all, 
failed  of  being  received  by  the  person  to  whoa: 
it  should  have  been  made. 

On  this  head,  in  natural  procedure,  as  in 
ordinary  life,  the  first  question  is,  of  course, 
— received  or  not  received  ?  If  not  receive^ 
then  sometimes  comes  in  the  ulterior  quea* 
tiont  —to  whom  shall  the  failure  be  impute*^ 
to  the  party  by  whom  the  notice  should  b*nc« 


$Af  IONALE  OF 

received?  or  to  the  party  at  whose  in- 
e,  and1>y  whose  instrumentality  (in  the 
instance  at  least,)  the  communication 
Wight  to  /have  been  made  ? 
Uri<fot  the  technical  system,  the  question, 
»r  no  1  is  a  question  never  made :  in- 
of  it,  good  or  bad  ?  is  the  only  question 
r  heard  of,  in  regard  to  notice.  If  good, 
|0  jnatter  whether  received  or  no .  it  will  be 
Itemed  to  have  been,  or  (what  is  the  only 
v-v  *  *  thing)  acted  upon  as  if  it  had  been, 
If  bad,  no  matter,  again,  whether 
ved  or  no:  it  will  be  deemed  not  to  have 
received;  and  upon  that  supposition  will 
conduct  of  the  judge  be  grounded 
The  notice  is  regarded  as  good,  when  the 
Communication  is  supposed  to  have  been  made 
iceording  to  the  forms  which  have  been  set- 
tled, or  supposed  to  be  settled.  Made  ac- 
cording to  these  forms,  it  is  not  the  less  good 
br  not  having  been  received  Made  in  a 
nanner  varying,  or  supposed  to  vary,  in  any 
'Aspect,  from  these  forms,  it  is  not  the  better 
for  having  been  received. 

According  to  the  principles  of  common  ho- 
lesty,  the  points  aimed  at  have  been  already 
itated :  that,  wherever  notice  is  requisite  to 
ustice,  notice  be  not  given  only,  but,  where- 
jver  actually  received,  be  deemed  to  have 
>een  received;  and  that  the  operations  em- 
ployed for  the  giving  and  the  receiving  of  it 
>e  as  free  from  delay,  vexation,  and  expense, 
is  possible. 

Given  the  situation  of  the  north ,  given  also 
the  situation  of  the  south  Given  the  points 
limed  at  by  common  honesty,  given,  in  like 
wanner,  are  the  points  aimed  at  by  common 
|^W: — that  the  potice  requisite  to  justice 
Oday,  as  frequently  as  possible,  fail  of  being 
received;  that,  when  actually  received,  it  may 
is  frequently  as  possible  fail  of  being  deemed 
to  have  been  received,  to  the  end  that  he  by 
^vhom  it  was  given  may  be  dealt  with  as  if  he 
iftd  npft  given  it;  and  that  the  operations  re- 
lative to  it  may  be  in  such  manner  attended 
with  delay,  vexation,  and  expense,  as  to  yield 
;0  the  partnership  as  large  a  mass  of  profit  as 
possible. 

The  courses  taken  for  the  fulfilment  of 
these  ends  are  by  far  too  multifarious  to  be 
tore  particularized.  The  diversifications  agree 
i^  tlxis,  viz.  that,  besides  being  needlessly  di- 
latory, vexatious,  and  expensive,  they  are  as 
inadequate  jas  they  can  be  made:  the  com- 
modious  channels  presented  by  the  improved 
•tat*  of  society  being  industriously  neglected, 
ill  real  means  of  intercourse  being  inexorably 
1.  How  should  it  be  otherwise?  To 
them,  the  judge  would  have  to  see 
putties  with  his  own  eyes  and  ears : 
~  ~"" s  hear  parties  would  be  to  give 


On 

cations  are 
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occasions,  sham  communi- 
ed without  disguise  :  the 
on  being  employed,  un- 
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der  circumstances  in  which  it  is  known  that 
the  information  pretended  to  be  conaommca-. 
ted  will  not  be  received  {  viz*  either  will  bo* 
be  received  at  all,  or  will  not  be  received  time 
enough  to  answer  the  pretended,  and  not  ift* 
tended,  purpose.* 

The  forms  prescribed  to  be  employed  in  the 
first  instance  being  elaborately  inadequate, 
profit  flows  in  through  a  variety  of  channels, 
Suits  on  the  question  whether  the  notice 
given  was  good  or  bad.  the  notice,  though 
good,  not  having  been  received,  suits  for  re* 
lief  from  the  consequences:  notice  given  in 
the  first  instance  being  found  bad,  demand  for 
fresh  notice:  the  only  form  of  communica-tf 
tion  allowed  to  be  given  in  the  first  instance, 
being  upon  the  face  of  it,  or  by  experience 
found  to  be  ineffective,  or  reasonably  or  un* 
reasonably  appiehended  so  to  be,  —  motion 
that  communication  made  in  some  other  way 
may  pro  hhc  vice  be  held  good.f 

Parties  excluded,  discussions  about  no- 
tice rest  of  course  on  the  ground  of  affidavit 
evidence.  No  questions  asked  !  the  essential 
character  and  use  of  affidavit  evidence.  No 
questions  asked  !  the  resource  and  motto  of 
fraud,  on  all  occasions,  and  in  all  places.  No 
questions  asked  by  receivers  of  stolen  goods 
—  no  questions  asked  by  learned  judges. 

Notice  of  the  fact,  on  which,  according  to 
law,  a  proceeding  at  the  charge  of  one  or  other 
of  the  parties  is  to  be  grounded,  —  notice  of 
any  such  fact  is  nothing,  unless  the  notice  of 
the  law  accompany  it  :  means  of  compliance 
ai  e  presented  to  view  ;  motives  for  compliance, 
not. 

One  grand  and  standing  object  is,  accord* 
ingly,  to  keep  the  law  in  a  state  as  incapable 
as  possible  of  being  conveyed  to  notice.  That 
which  exists  not,  is  not  a  subject  of  know* 
ledge  Hence  the  matter  of  another  devide  ; 
the  unfeigned  love  and  indefatigable  magnifi- 
cation of  that  sham  law,  in  England  denoted 
by  one  of  the  half  dozen  senses  of  the  term 
common  law,  and  in  France  so  much  more 


*  Of  communication  made  in  a  form  c0n- 
tnved  for  the  purpose  of  being  ineffective,  the 
case  of  the  three  distrmgases*  (though,  in  that 
case,  compulsion  is  in  a  manner  combined  with 
notice)  may  serve  in  some  sort  for  an  example. 
Real  object,  the  forcing  the  corporation  to  enw 
plov  an  attorney,  that  the  suit  may  commence 
and  go  on  in  technical  course:  form  of  commu- 
nication employed  (instead  of  sending  for  an 
acting  member  'of  the  corporation,  and  speaking 
to  him,)  a  sort  of  pantomine;  a  few  shillings. 


worth  of  their  goods  seized,  or  pretended  to  pe 
seized,  and  a  few  nuftiths  afterwards  a  few  shil- 
lings-worth more.  By  virtue  of  this  sort  of  com- 
munication, at  the  end  of  seven  or  eight  months 
the  attorney  is  set  to  work,  and  commencement 
given  to  the  suit  , 

f  That  "  service"  (as  the  phrase  is,)  made  tn 
this  ox  that  particular  way,  may  be  "  good  far* 
vice" 
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propriately  by  juritprudential  law,  or  juris- 
prudence.  Hence  also  the  accessory  devices 
embroidered  upon  that  ground;  jargon  in  all 
its  forms,  fiction,  and  the  double-fountain 
principle :  all  which  see. 

In  respect  of  the  mode  best  adapted  to  the 
conveyance  of  notice ;  besides  the  diversifica- 
tions above  hinted  at,  as  resulting  from  the 
state  of  society,  others  of  a  more  permanent 
nature  are  suggested  by  circumstances  of  di- 
versity, such  as,  under  the  system  of  common 
sense  and  natural  procedure,  are  too  obvious 
to  be  overlooked.  The  party  sui  juris,  or 
under  power:  of  one  sex,  or  the  other:  in  a 
state  of  perfect  sanity,  or  in  a  state  of  com- 
parative imbecility,  through  immaturity  or 
caducity  of  age  :  the  party  a  housekeeper,  or 
not:  if  not  a  housekeeper,  has  he  a  fixed 
abode,  or  is  he  in  a  state  of  itinerancy :  his 
abode  known,  or  as  yet  not  known:  within, 
or  not  within,  the  geographical  boundaries 
of  the  jurisdiction  of  the  court.  From  these 
and  other  diversities  in  respect  of  condition 
in  life,  may  arise  a  demand  for  diversification 
too  obvious  to  need,  and  requiring  too  many 
words  to  admit  of  further  mention  here. 

To  these  natural  and  rational  sources  of 
diversification,  the  technical  system  (in  Eng- 
land at  least)  has  substituted  others,  more 
suitable  to  its  purposes,  and  more  congenial 
to  its  nature:  diversity  of  courts,  diversity 
in  the  sorts  of  causes,  and  diversity  of  stages 
in  the  same  cause. 

In  French  practice,  the  defendant,  after  he 
had  given  authority  to  an  attorney  to  act  for 
him,  was  called  upon  to  elect  his  domicile : 
meaning  neither  more  nor  less  than  this,  viz. 
to  name  the  house,  to  which,  whatsoever  com- 
munication for  the  purpose  of  the  cause  might 
require  to  be  made,  being  made  accordingly, 
shall  be  presumed  to  have  reached  his  hands. 
The  domicile  so  elected  was  the  office  of  his 
attorney.  Between  client  and  attorney,  so 
long  as  the  relation  and  the  confidence  at- 
tached to  it  continues,  it  is  not  in  the  nature 
of  things  that  any  evasion  or  detrectation  of 
intercourse  should  exist  on  either  side. 

In  England,  as  in  France,  and  everywhere 
else  (even  under  the  natural  system,)  to 
whomsoever  the  misfortune  falls  of  being 
obliged  to  employ  an  attorney,  the  office  of 
the  attorney  will  in  general  be  (regard  being 
had  to  the  interests  of  both  parties)  the  most 
eligible  domicile:  and,  if  at  the  outset  of  the 
suit,  so  through  every  subsequent  stage  of 
the  dispute,  whatsoever  turns  it  may  happen 
to  it  to  take. 

Under  the  technical  system  in  England, 
election  of  domicile  does  take  place,  and  it 
does  not  take  place. 

It  does  take  place,  in  this  respect:  —  The 
greater  part  of  the  business  done  being  sham 
Business— business  made  to  make  fees,  busi- 
ness which  has  nothing  fy  do  with  the  merits; 


what  is  done  and  received  in  the  party's  nftme 
is  not  communicated  to  him.  Having  (lest 
the  uselessness  of  it  shall  be  perceived)  been 
rendered  unintelligible  to  him,  it  is  conve- 
nient to  the  lawyer,  and  not  disadvantageous 
to  the  client,  that  he  should  be  spared  as 
much  as  possible  the  plague  of  hearing  of  it. 
Without  any  election,  the'  domicile  of  each 
attorney  is  known  or  knowable  to  every 
other ;  and  thus  far,  without  any  such  elec- 
tion in  form,  the  effect  of  it  takes  place. 

It  is  the  interest  of  the  partnership  that  as 
much  intercourse  as  possible  should  be  kept 
up  between  the  professional  members  of  it  on 
the  opposite  sides  of  the  cause,  the  one  with 
the  other,  and  as  little  intercourse  as  possible 
between  one  party  and  the  other,  and  between 
each  party  and  the  lawyer  on  the  other  side* 
Between  the  party  and  his  lawyer,  it  is  nei» 
ther  in  their  inclination  nor  in  their  power  to 
prevent  or  impede  the  intercourse. 

But,  in  addition  to  this  sham  business,  in 
the  course  of  which,  though  everything  is 
supposed  and  asserted  to  be  done  by  the  party, 
nothing  is  done  by  him  in  effect  —  in  addition 
to  this  sham  business,  to  which  the  party  is 
not,  unless  by  accident,  privy — business  will 
every  now  and  then  arise,  which  cannot  be 
done  unless  the  party  knows  of  it.  Here  then 
would  be  an  occasion  in  respect  of  which,  if 
justice  instead  of  fees  had  been  the  object, 
election  of  domicile  would  have  been  made  to 
take  place:  service  on  the  client  would  have 
been  performed  by  service  on  his  attorney. 

But  among  the  sources  of  fees  is  evasion 
of  notice  :  evasion,  real  on  one  side  — appre- 
hended, or  pretended  to  be  apprehended,  on 
the  other.  By  election  of  ^domicile,  Anglic^ 
by  causing  service  on  the  attorney  to  be  in 
all  cases  service  on  the  client,  this  source  of 
fees  would  have  been  dried  up.  Accordingly, 
such  permanent  election  of  domicile  is  un- 
known to  English  practice. 

The  persons  to  whom  notice  is  addressed 
are  either  known  or  unknown  :  unknown,  aa 
in  the  case  of  creditors. 

When  the  debtor  is  alive  and  forthcoming, 
common  sense  would  direct  men  in  the  first 
instance  to  the  debtor.  Technical  judicature 
finds  always  some  other  channel  of  correspon- 
dence better  adapted  to  its  purposes. 

Scotch  judicature  for  example, — beside* 
the  pier  and  shore  of  Leith>  has  the  Minute- 
book  and  the  Wall:  the  pier  and  shore  for  fu- 
gitives;* the  minute-book  and  the  wall  foi 
creditors.-f- 


*  The  method  of  citing  persons  out  of  Scot- 
land  by  proclamation  at  the  pier  and  shore  oi 
Leith,  is  now  abolished  in  almost  all»*if  not  *" 
all  cases  in  which  it  was  formerly  in  use,  and 
intimation  by  means  of  a  recora  kept  at  tb« 
General  Register-House,  and  printed  for  distri- 
bution, Is  substituted, — Ed* 

f  Lawrie,  p.  180. 
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-  Rutfe*  If  ndtict  be  not  conveyed  to  those 
wfcod*  interest  it  is  to  receive  it,  be  sure  that 
either  t$s  being  received  is  not  for  the  advan- 
tage, or  that  it*  not  being  received  is  for  the 
advantage,  of  those  on  whom  it  depends. 
*>4  -  Tfeink  on  this  occasion  of  Bank  Directors, 
«nd  unclaimed  dividends  Think  again  of 
J^ord  High  Chancellors,  and  Masters  of  the 
Holls,  and  unclaimed  pittances  of  miserable 
«*iitors  :  and  see  by  what  omnipotence  it  is 
t&ftt  the  money  employed  in  augmentation  of 
Rasters'  salaries  is  created  out  of  nothing. 
V  Behold  in  each  mastei's  officfc  a  gulf,  by 
which,  when  a  man's  money  is  swallowed, 
either  his  right  to  it  is  concealed  from  him, 
Of,  if  be  know  of  it  and  claim  it,  more  is 
squeezed  from  him  than  is  paid.  First  men 
make  the  wrong,  then  they  make  their  profit 
from  the  wrong  J  nor  is  that  enough  for  them, 
but  they  must  have  praise  for  it. 

Sham  notice  presents  two  main  modifica- 
tions: L  When  notice  pretended  to  be  given 
is  not  given,  not  being  meant  to  be  received; 
2*  When,  received  or  not  received,  it  is  ma- 
nifestly incapable  of  answeimg  its  pretended 
purpose.  In  the  one  case  it  is  ineffective,  m 
the  other  useless.  By  the  English  practice 
in  the  case  of  outlawry,  in  the  class  of  causes 
called  ctml  causes,  an  example  may  be  seen 
of  both  these  modifications,  according  as  it  is 
considered  in  its  application  to  the  one  or  the 
other  of  two  descriptions  of  persons  persons 
out  of  reach  of  the  pretended  notice  (whether 
put  into  that  state  by  latency,  expatriation, 
or  ex-provmciation  ;)  and  persons  incapable 
of  profiting  by  it,  being  incapacitated  by  in- 
digence* 

Process  of  out&wry*  is  a  mode  of  proceed- 
ing by  which  a  man  is  put  into  the  condition 
of  an  outlaw.  To  be  in  that  condition,  is  to 
forfeit  all  his  goods  and  chattels,  together 
with  the  profits  of  lands,  goods  and  chattels 
upon  the  performance  of  the  first  ceremony  — 
profits  of  lands  after  other  ceremonies,  all  of 
course  yielding  their  fees.  Add  to  this,  per- 
petual  imprisonment,  if  he  be  caught;  besides 
Other  plagues  in  plenty,  not  worth  detailing 
after  these. 

Who  are  the  persons  whom  the  partnership 
has  subjected  to  this  fate?  Two  descriptions 
of  persons:  those  who  have  not  wherewithal 
to  defend  themselves  from  it,  that  is,  to  em- 
ploy lawyers  to  defend  them  ;  and  those  who, 
for  any  cause  (be  they  ever  so  poor  or  ever 
so  rich,)  bappe.i  to  be  so  circumstanced  as 
to  be  out  of  the  way  of  receiving  the  notice. 
Not  that*  on  this  occasion  any  more  than 
te  condition  of  poor  and  rich  is  ex- 
;  e  par*.  A  difference  there  is,  and 
be  imagined  in  favour  of  which 
3,  unless  he  be  uncommonly 
can  be  kept  in  it  only  for  a  time: 


1  Tidd  (Edit,  1803,) 


a  poor  man  continues  in  it  for  ever, 
out  remedy. 

To  put  a  man  in  it,  id  a  power  given  to 
every  other  who  is  content  to  pay  the  price. 
Proceeding  in  a  particular  course,  chalked 
out  for  this  purpose,  a  man  brings  an  action 
against  you  for  anything  that  comes  upper* 
most :  no  matter  what  it  is,  since  it  is  not 
necessary  that  it  should  have  the  smallest 
foundation  in  fact  *  and  if  one  carried  on  ift 
this  way  is  not  sufficient  to  ruin  you,  he  brings 
as  many  more  as  he  pleases.  The  great  ma* 
jonty  of  the  people  aie  unable  to  employ  an 
attorney  to  defend  them  respectively  in  any 
one  such  suit ;  much  more  in  any  number  of 
such  suits,  mcreasable  without  stint :  conse- 
quence,— outlawry,  as  above  described. 

There  are  two  puncipal  offences,  to  which, 
as  already  intimated,  this  punishment  is  an- 
nexed. One  is  poverty ;  01  rather  (reference 
being  had  to  the  circumstances  of  the  plain* 
tiff)  inferiority  of  affluence.  The  other  is  ex- 
patriation ;  being  out  of  England :  whether 
for  a  man's  own  business  or  pleasure,  or  in  the 
public  service,  makes  no  difference.  While 
a  soldier  is  bleeding  for  his  country  at  the  an- 
tipodes, judges  m  England  have  a  shop  open, 
in  which  they  are  ready  to  sell  his  liberty, 
with  the  faculty  of  destroying  his  property, 
to  any  one  who  will  come  to  them  and  pay 
the  price  tor  it 

Previously  to  a  man's  being  sentenced  to 
this  punishment,  a  notice,  in  some  shape  or 
other,  must  in  every  case  be  given  to  him. 
But  it  is  not  neces^arv  that  in  any  case  he 
should  have  received  it  He  never  does  re- 
ceive it  •  it  never  is  intended  that  he  should 
it  is  always  intended  that  he  should  not :  it 
is  always  a  sham  notice.  The  man  is  in  the 
East  Indies  the  notice  consists  of  a  mess  of 
jargon,  muttered  by  an  attorney's  clerk,  m 
some  office  or  public  house  in  London,f  can- 
't- When  a  man  is  transformed  into  an  outlaw, 
a  caput  lupmum,  a  wolf's  head,  as  we  lectru 
from  the  highest  authorities,  takes  place  of  the 
original  head  planted  by  nature  upon  his  shoul- 
ders^ While  John  Wilkes  was  in  Paris,  an 
attorney's  clerk  performed  this  metamorphosis 
upon  Ins  head,  by  pronouncing  the  magical 
words  at  a  public-house  called  the  Three  Tons, 
m  Brook  Street,  Holborn.  A  discovery  was 
made,  that  one  of  the  words  belonging  to  the 
formulary  was  wanting  or  misplaced.  The  effect 

theshoul- 


a* 


of  this  discovery  was,  to  replace  upon  the  shot 
ders  of  the  blasphemer  his  natural  head,  such 
it  may  be  seen  in  Hogarth's  print  of  it 
A  list  of  persons  is  periodically  published  un- 

*  This  applied  to  outlawed  felons.  The  pas- 
sage in  the  Mirror  relating  to  this  subject,  is  ex- 
ceedingly curious.  If  the  felon  refused  to  come 
in,  it  was  lawful  for  any  one  to  treat  htm  4*  a 
wolf,  and  kill  him ;  and  far  every  head  of  an  ouU 
law  so  killed,  a  reward  was  awarded  of  a  demi* 
mark*  Ch.  IV.  §4  It  would  now,  however* 
be  as  much  murder  to  kill  an  outlaw,  as  to  Kill 
any  other  person.  1  ffol,  P.  C,  Ch,  *Ht 
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mg  upon  tbe  roan  to  appear  there  or  there- 
abouts in  a  few  days. 

The  case  in  which  a  man  cannot  be  out- 
lawed for  nothing,  without  risk  to  the  person 
at  whose  instance  this  punishment  is  inflicted 
on  him,  will  help  to  show  (if  it  be  necessary 
to  show)  that  it  is  not  for  want  of  knowing 
how  to  remedy  it,  that  those  who  profit  by 
this  enormity  persevere  in  the  commission  of 
it. 

On  a  criminal  prosecution,  it  cannot  be 
practised  as  above  mentioned  without  risk. 
The  necessity  of  a  bill  found  by  the  grand 
jury  is  the  bar  to  it.  Not  that  the  power 
given  to  that  sort  of  court  is  the  real  obs- 
tacle: the  real  obstacle  consists  in  the  oath 
attached  to  the  testimony,  without  which  the 
bill  could  not  be  found :  i.  e.  to  the  punish- 
ment attached  to  it  in  case  of  falsity.  The 
same  punishment  would  afford  the  same  se- 
curity, grand  jury  or  no  grand  jury. 

The  observation  is  necessary  ;  otherwise  a 
lawyer  would  have  his  answer  ready  :  in  civdi 
you  cannot  have  the  same  security  against 
groundless  outlawry  as  you  have  in  criminal}, 
because  in  criminali  you  have  a  grand  jury, 
and  in  civili  you  have  none. 

To  put  an  end  to  this  abuse,  along  with 
many  others,  what  is  wanted  is,  no  jury, 
grand  or  petty,  but  personal  appearance  of 
the  plaintiff  coramjudirc,  for  the  purpose  of 
examination  upon  oath,  in  the  fust  instance. 


CHAPTER  XIV. 

NINTH   DEVICE  —  PRINCIPLE  OF  NULLIFI- 
CATION. 

THE  instruments  and  operations  to  which 
the  principle  of  nullification  is  in  use  to  be 
applied,  may  be  divided  into  two  classes, — 
non-judicial,  and  judicial.  Ot  the  non-judi- 
cial class,  contracts  (including  agreements  and 
conveyances)  present  the  most  extensive  as 
well  as  most  familiar  example.  These  belong 
not  to  the  present  purpose ;  but  (so  close  is 

der  the  name  of  the  East- India  Directory.  A 
monthly  list,  called  Steele's  List,  shows  such  of 
the  king's  subjects  as  are  serving  their  country 
at  different  stations,  in  the  naval  branch  of  his 
service.  In  the  periodical  book  called  the  Court 
Calendar,  may  be  seen  the  names  of  others  of 
his  majesty's  subjects,  serving  in  various  foreign 
stations.  .All  these,  together  with  all  the  inha- 
bitants of  all  the  colonies,  form  a  part  of  the 
whole  number  of  persons  whom,  without  the 
shadow  of  a  cause,  without  inquiring  into  the 
cause,  and  under  a  determination  not  to  inquire 
into  wife  cause,  the  judges  of  all  the  courts  are 
ready,  on  all  appropriately  fixed  days,  to  sen* 
fence  to  this  punishment,  at  the  instance  of  any. 
body  who  will  pay  the  fees* 

Seklen,  as  he  tells  us  in  his  Table  Talk,  out- 
lawed the  king  of  Spain,  for  not  making  bis 
appearance  in  Westminster  Hall,  in  pursuance 
w>  notice  thus  delivered* 


the  analogy)  what  is  here  said  with  refe- 
rence to  judicial  instruments  and  operation^ 
would,  without  much  exception  or  difference, 
be  found  applicable  to  those  others. 

Applied  to  a  judicial  operation  or  instru- 
ment, the  effect  and  object  of  the  principle 
of  nullification  is  (according  to  the  most 
comprehensive  description  that  can  be  given 
of  it)  in  the  case  of  an  operation,  to  cause 
that  to  be  considered  as  not  having  been 
done,  which  has  been  done  : — in  the  case  of 
an  instrument,  or  a  clause  or  portion  of  an 
instrument,  to  cause  that  to  be  considered  as 
not  existing  which  does  exist.* 

Examples  : — Order  from  the  judge  to  the 
party  to  appear  in  person,  at  a  certain  time 
arid  place.  He  appears  accordingly  :  f  this 
appearance  is  null  and  void  :  for  this  obe- 
dience he  suffers  as  if  he  had  not  obeyed, 
Suffers  1  Why?  Because  the  pleasure  of  the 
judge  was  (as  he  ought  to  have  understood, 
the  order  being  to  'the  contrary,)  that  he 
should  not  appear  in  person,  at  that  or  any 
other  time  and  place  ;  but  should  employ  an 
attorney  to  appear  instead  of  him,  at  other 
times  and  places. 

Defendant  proved  guilty  of  a  capital  crime; 
found  so  by  the  jury:  acquitted  afterwards 
by  a  judge.  Why  ?  Because,  in  the  descrip- 
tion of  the  crime,  a  lawyer,  whom  the  pro- 
secutor was  obliged  to  employ,  had  omitted 
to  employ  a  particular  word,  which  neither 
legislator  nor  judge  had  ever  ordered  to  be 
employed,  and  which  was  not  in  the  language. 
For  the  purpose  of  giving  impunity  to  tbe 
criminal,  the  judge  makes  the  rule,  pretend- 
ing to  find  it  ready  made. 

On  a  more  particular  view,  the  effect  of 
the  nullification  principle  in  respect  of  the 
ends  of  justice  will  be  seen  to  be  different, 
and  indeed  opposite,  according  as  it  is  in 
favour  of  the  plaintiff's  or  of  the  defendant's 
side  of  the  cause  that  the  operation  in  ques- 
tion has  been  performed,  or  the  instrument 
in  question  exhibited. 

1.  In  favour  of  the  defendant's  side;  if  the 
suit  be  a  criminal  one,  the  object  of  the  suit 
(the  application  of  punishment  to  the  de- 
fendant, if  he  be  guilty)  is  either  prevented 
altogether,  or  retarded  :  so,  if  it  be  a  non- 
criminal  suit,  the  administration  of  satisfac- 
tion to  the  plaintiff:  for  example,  the  causing 
him  to  receive  a  sum  of  money  that  is  his 
due. 

2.  In  favour  of  the  plaintiff's  side ;  if  the 
suit  be  criminal,  the  effect  of  the  nullification 
is  to  cause  the  defendant  to  receive  punish- 
ment, and  that  punishment  undue :  if  the 
suit  be  non-criminal,  then,  on  the  score  pf 


*  In  this  point  of  view,  the  principle  of  nulli* 
fieation  may  be  considered  as  a  modification  or 
application  of  the  principle  of  Action.    See  the 
liapter  on  that  device  (Chap.  A  VII L) 
f  Vide  31  Reg.  Gen.  H.  T.  2  Will  IV- 
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tiotu  to  render  to  the  plaintiff  some 
amice,  and  that  service  undue. 

From  causes  which  lie  too  wide  of  the 
present  purpose,  so  it  is  that,  —  in  comparison 
with  the  instances  in  which  the  operation  of 
it  fe  in  feVour  of  the  defendant's  side,  espe- 
C&Uy  in  criminah,  —  those  in  which  it  is  in 
fevour  of  the  plaintiff's  side  (in  such  sort  as 
that  the  defendant  shall,  either  on  the  score 
0f  satisfaction  or  on  that  of  punishment,  be 
Subjected  to  a  burthen  which  is  not  due) 
Irould  be  found  extremely  raie.  In  other 
Words,  the  effect  of  it  is  much  more  frequently 
to  paralyze  the  force  of  the  law,  than  to  give 
A  Wrong  direction  to  it.  This,  therefore,  is 
the  effect  which  in  general,  and  unless  on 
special  notice  to  the  contrary,  it  will  be  pro- 
per to  consider  as  attached  to  the  application 
of  this  principle. 

To  which  side  soever  of  the  cause  the 
operation  of  the  principle  applies,  the  effect 
of  it  is  susceptible  of  two  other  distinctions, 
which  require  to  be  observed  :  — 

1.  It  applies  either  to  the  whole  number 
of  steps  taken,  or  about  to  be  taken,  in  the 
cause,  or  to  some  part  only  of  that  number. 
In  the  former  case,  the  nullification  may  be 
wid  to  be  complete  ;  *  in  the  latter  case,  />ar- 
fia/.f 

Thus,  in  another  and  fairer  and  honester 
is  well  as  pleasanter  sort  of  game,  the  royal 
gafae  of  the  goose,  one  sort  of  unlucky  cast 
throws  you  back  only  a  part  of  the  way  you 
have  made  ;  another,  the  whole  of  it. 

2.  Again  :  Where  the  nullification  is  com- 
plete,  in  some  instances  it  has  the  effect  of 
operating  as  a  bar,  —  on  the  plaintiff's  side, 
to  all  ulterior  demand,  to  all  fresh  suit  on 
the  same  score,  —  on  the  defendant's  side, 
bo  all  ulterior  defence  ;  in  other  instances, 
tu>t«     In  the  former  case,  it  may  be  termed 
definitive  or  peremptory  ;  in  the  other  case, 
dilatory  or  temporary,  or  rather  non-peremp- 
tory. 

Another  distinction  :  The  cause  of  nullifi- 
cation,! —  the  pretended  irregularity  in  the 
operation,  or  the  pretended  vice  or  defect  in 
the  instrument,  —  may  be  made  to  ope  i  ate 
backwards  only,  or  forwards  only,  or  both 
ways* 

The  principle  of  nullification  is  what  Lord 
Bacon  would  have  called  a  polychrest:  a 
constellation  of  injustices. 

1.  If  the  article  of  substantive  law  which 
it  serves  to  frustrate  be  in  the  form  of 
statute  law,  it  not  only  contributes  to  the 
uncertainty  of  the  law,  but  contributes  to 


yms,  —  thorough;  entire;  pure  and 
operating  (in  the  language  of  school 


—limited ;  operating  secundum 
piftge  of  school  logic ;  quoad  hoc 
of  jurisprudence, 
quirk,  quibble, 


undermine  the  authority  of  the  legislator, 
substituting  that  of  the  judge  in  place  of  it 
In  the  individual  case  in  question,  it  repeals 
the  law  of  the  legislator  pro  tanto ;  and  it 
serves  as  an  example  and  an  encouragement 
to  judges  to  repeat  such  acts  of  repeal  in 
other  instances, 

2.  Although  the  article  of  substantive  law 
thus  frustrated  exist  in  no  other  form  than 
that  of  a  rule  of  junsprudential  law, — in 
other  words,  if  it  be  no  more  than  a  sham 
law,  made  or  imagined  by  a  judge,  without 
any  determinate  set  of  words  to  put  it  into, 
instead  of  an  article  of  oral  law,  made  by 
the  legislator  in  a  determinate  set  of  words, 
—  in  this  case,  though  no  such  advantage  is 
made  as  in  the  former  case  in  the  way  of 
usurpation,  yet  in  the  way  of  uncertainty  the 
advantage  is  the  same.  The  substantive 
law,  which  was  of  itself  uncertain,  as  being 
in  the  foftn  of  jurisprudential  law,  is  ren- 
dered still  more  so,  by  the  shock  thus  given 
to  the  system  of  adjective  law,  on  which  its 
execution  depends, 

3.  It  possesses,  and  in  a  pre-eminent  degree, 
the  virtue  of  an  ex-pos£~facto  law*  Whatever 
general  rule  of  law  is  established  in  the  way 
of  jurisprudence,  that  is,  by  judges,  acting  as 
such,  is  in  effect  an  ex-po$t-facto  law.    The 
mischief  of  an  ex-post-facto  law  consists  in 
its  being  unexpected,  whence,  the  suffering 
produced  by  it  is  at  once  inevitable  and  un- 
necessary; unnecessary,  since  an  article  of 
statute  law  to  the  same  effect  would  have  pro- 
duced all  the  good,  without  any  of  the  suffer- 
ing.  *  But  what  can  be  so  unexpected  as  that 
a  malefactor  should  be  acquitted,  because  a 
clerk  has  written  a  wrong  word? 

4.  It  punishes  one  man,  for  the.  fault,  or 
the  supposed  fault,  of  another.    It  punishes 
the  party  injured,  it  deprives  him  of  redress, 
because  an  attorney's  clerk,  or  a  clerk  under 
the  orders  of  the  judge  himself,  has  written 
a  word,  which  is  supposed  to  be  wrong.  Un- 
dei  the  natural  system,  an  error  being  dig- 
covered,  if  it  were  deemed  worth  correcting, 
it  would  be  corrected,  and  the  suit  would  go 
on  as  if  there  had  been  no  error:  but  under 
the  technical  system,  such  correction  would 
not  serve  the  ends  of  judicature. 

The  more  foreign  the  ground  is  to  the 
merits,  the  more  the  decision  contributes  to 
the  giving  to  the  law  the  desired  appearance 
of  a  lottery,  in  which  a  favourable  decision 
is  a  prize,  and  the  tickets,  the  prices  paid  by 
plaintiffs  and  defendants  for  their  respective  , 
chances. 

5.  In  all  cases  of  a  criminal  nature,  it  serves 
for  lodging  the  power  of  pardon  in  hands  un~ 
known  to  the  legislator.  The  lower  and  more 
numerous  the  hands,  so  much  the  better  j  so 
long  as  the  power  of  allowing  or  disallowing 
the  pardon  is  reserved  in  the  hands  of  the  , 
judge.    The  persory  in  which  this  power  it 
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ve&ted,  are  all  the  persona  to  whose  mistake, 
or  supposed  mistake,  this  consequence  is  an* 
tiexed:  every  attorney  or1  attorney's  clerk, 
every  official  clerk  or  official  clerk's  clerk.  If 
the  consequence  is  settled,  and  the  clerk  un- 
punishable, the  clerk  is,  in  respect  of  this  pre- 
rogative, more  of  a  king  than  the  king  himself; 
for  the  king  cannot  pardon  without  the  con- 
currence of  at  least  two  other  persons,*  and 
the  clerk  needs  no  concurrence,  but  what,  by 
the  supposition,  he  is  sure  of. 

A  decision  which  is  not  grounded  on  any 
alleged  cause  of  nullification,  is  said  to  be 
grounded  on  the  merits:^  c  converse,  a  deci- 
sion which  is  grounded  on  an  alleged  cau^e  of 
n  unification,  $  is  not  grounded  on  the  merits. 

Under  the  technical  system  (but  more 
especially  under  the  English  edition  of  it,)  a 
judge  says,  with  equal  facility  and  imliifer- 
ence,  my  decision  was  grounded  on  the  merits, 
or,  my  decision  was  not  grounded  c*i  the  me- 
rits. In  some  future  age,  such  openness  Mill 
appear  hardly  credible.  In  each  case,  a  shorter 
phrase  'might  serve:  —  My  decision  wa^  ac- 
cording to  justice;  or,  my  decision  was  con- 
trary to  justice. 

A  decision  not  grounded  on  the  mciit^, 
bears  upon  some  ground  foreign  to  the  me- 
rits —  upon  some  alleged  cause  of  nullification, 
some  quirk,  some  quibble. 

When  the  decision  is  in  favour  of  the  quirk, 
it  is  then  simply  and  decidedly  a  decision 
against  the  merits.  Yet,  when  it  is  against 
the  quirk,  it  is  only  sub  modn  that  it  can  be 
said  to  be  in  favour  of  the  merits*. 

The  back  of  the  judge  is  turned  upon'  the 
merits,  not  only  when  he  decides  in  favour 
of  the  quibble,  but  at  an  earlier  period  ;  viz. 
when  he  takes  upon  him  to  listen  to  an  argu- 
ment on  the  subject  of  the  quibble.  Then 
is  it  that  one  offence  against  justice  is  com- 
mitted ;  and,  if  the  decision  is  in  favour  of 
the  quibble,  that  makes  a  second  offence 
against  justice. 

Whether  the  decision  be  for  or  against  the 
quibble,  —  point  blank  against,  or  to  a  certain 
degree  in  favour  of,  the  merits,  —  mischief  to 
the  community  (it  will  be  seen)  is  produced, 
advantage  to  the  man  of  law.  When  it  is 
for  the  quibble,  a  portion  of  mischief  (it  will 
be  seen)  is  produced,  over  and  above  what 
is  produced  in  the  other  case. 

But  it  would  be  an  error  were  it  supposed, 

*  The  keeper  of  the  privy  seal,  and  the  keeper 
of  the  great  seal.  [Tne  sovereign  can  now,  by 
6  Geo.  IV.  c.  25,  grant  a  pardon  under  the  sign- 
manual,  with  the  concurrence  of  only  one  of  the 
principal  secretaries  of  state.  Vide  supra^  Vol. 
II.  t>.  m.—Ed.} 

•t*  Gallic^,  portant  sur  lefond. 

£  Galilee,  portant  sur  la  forme.  In  the  French 

expression  there  is  less  perspicuity,  but,  on  that 

y«y  account,  more  decency.     The  outrage  to 

justice;  though  the  same  in  spirit,  is  not  openly 
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that,  by  a  decision  pronounced  against ,  *jfj£ 
quibble,  any  sacrifice  is  made  of  the  ends  $ 
judicature,  of  the  interests  of  the  partner- 
ship. That  the  service  habitually  rendered 
-to  that  interest  may  be  at  its  maximum,  it 
is  necessary  (it  will  be  seen)  that  the  in* 
stances  in  which  the  decision  is  against  the 
quibble,  and,  so  far,  for  the  merits,  should 
be  frequent.  Equality  is  as  good  a  propor- 
tion as  any  other.  It  is  where  the  numbers 
of  decisions  for  and  against  the  quibble  are 
seen  to  be  equal,  that  the  uncertainty  is  at 
its  maximum  ;  and  uncertainty  ia  the  mother 
of  argument,  that  is,  of  business. 

Suppose  the  question  were,  whether  the 
length  of  your  nose  should  operate  as  a 
reason  for  depriving  you  of  a  sum  of  money 
proved  to  be  due  to  you ;  and  suppose  the 
decUion  in  the  affirmative.  Would  the  in- 
justice commence  .with  the  decision  ?  No, 
surely  :  it  would  commence  with  the  argu- 
ment :  or,  to  speak  strictly,  with  the  token 
(whatever  it  were)  bj  which  it  had  been 
manifested  that  arguments  pro  and  con  on 
that  q nation  would  be  heard. 

The  exemplification  may  appear  ludicrous ; 
but  the  purpose  of  it  is  a  grave  purpose. 
Among  the  quibbles,  on  tho  ground  of  which 
decisions  have  been  given  against  the  merits, 
enough  might  be  found  in  which  the  distance 
from  the  nieriU  was  not  less,  and  in  which 
the  mischief  done  by  the  contempt  put  up*m 
the  merits  was  even  more  considerable.  If, 
in  that  case,  the  outrage  to  justice  present 
itself,  at  first  view,  as  more  flagrant  than  in 
these,  it  is  only  because  in  that  case  the  colour 
of  the  ground  is  new  (for  which  purpose  it 
\vas  chosen  ;)  in  those  others^old,  and  the  eye 
familiarized  with  it. 

Fancy  not,  that  if  a  premium  bad  been 
offered  to  him  who  should  invent  the  most 
abbuid  ground  of  nullification,  the  most  fla- 
grant injustice  that  could  be  committed  on 
this  ground,  anything  more  absurd  or  more 
flagrantly  unjust  could  have  been  invented 
than  those  quirks  (sometimes  successful,  some- 
times unsuccessful)  which  are  to  be  found  in 
such  abundance  in  the  books. || 


||  In  HV2f>,  a  man  named  Sheen  was  tried  at 
the  Old  liailey,  for  the  murder  of  his  illegiti- 
mate child.  It  was  clearly  proved,  that  he  cut 
the  child's  head  off-,  but  as  the  names  by  which 
the  child  was  known  were  not  accurately  set 
out  in  any  of  the  counts  of  the  indictment,  the 
murderer  was  acquitted — A  very  remarkable 
case  occurred  in  Scotland  in  18QB.  John  Han- 
nay  was  tried  for  the  murder  of  Marion  Robert- 
son, daughter  of  John  Robertson,  late  wrightln 
Westcroft,  &c.  It  turned  out  in  evidence,  that 
John  Robertson  was  not  a  wright,  but  a  tailor. 
On  the  objection  being  taken,  the  jury,  at  the 
request  of  the  Crown,  found  the  prisoner  **  not 
guilty  of  the  murder  specified  in  the  indictment " 
The  object  of  this  special  verdict  was,  to  form  n 
ground  for  trying  the  question,  whether  the  ptU 
soner  could  be  brought  to  trial  on  a  corrected  i&* 
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;  Tra«  it  it,  that,  in  the  station  of  a  judge, 
ity[o*tje6  c*n  never  be  done,  without  a  some- 
thing in  the  character  of  a  ground  or  reason ; 
Ijr  ttttfc  it  is,  that,  in  that  station,  no- 
e&fl  be  imagined  more  irrational  than 
t  in  the  character  of  a  ground  or  reason, 
Itftfi  been  made,  and  may  continue  to  be  made, 
to  serve* 

'<  Fancy  not,  that,  if  it  had  happened  to  the 
nasal  reason  to  form  the  ground  of  a  decision, 
ireported  in  good  law-Ftench,  the  decision, 
With  its  ground,  would  have  been  defended 
with  less  pertinacity,  or  spoken  of  with  le^s 
reverence,  than  any  of  those  olheis  which 
form  so  large  a  poition  of  the  chaos  called, 
itt  lawyer's  language,  common  law 

As  to  the  uses  of  this  device ,  the  cata- 
logue of  them  has  alieady  been  in  great  part 
Been,  in  the  catalogue  of  the  mischiefs. 

Use  1.  Making  business,  viz  p?o  hdc  vice. 
This  use  (as  already  obseived)  is  the  more 
peculiar  fruit  of  the  process  of  temporary  nul- 
lification, in  contradistinction  to  peremptory 
but  even  where  it  is  peremptory,  the  aigu- 
ment  in  that  same  cause  is  the  fruit  of  the 
principle ;  and  this  whether  the  irrelevant 
objection  Jje  allowed  or  disallowed;  since,  on 
that  ground  at  any  rate,  had  it  not  been  for 
the  principle,  theie  would  have  been  no  ar- 
gument. 

JJse  2.  Nursing  uncertainty — the  perennial 
source  of  made  business,  flowing  fiom  the 
land  of  quirks  and  quibbles, — in  all  futiue 
cases.  But  as  to  this  use,  see  further,  under 
the  head  of  the  Principle  of  Jargomzdtion, 

Use  3.  Establishing  arid  supporting  ai  bi- 
trary  power.  See  further,  Chap.  XXIII 


Use  4.  Blinding  the  legislator  :  rendering 
the  law  unintelligible  to  him.  putting  it  out 
of  his  power^to  see  what  is  going  foi  ward,  to 
form  to  himself  any  clear  conception,  either 
of  what  ought  to  be  done,  or  of  what  is  done 
See  again  the  jaigonization  principle 

Use  5,  Awe-striking,  as  well  as  blinding, 
the  people:  causing  them  to  regard  complaint 
as  groundless,  and  hopeless,  and  injurious, 
and  culpable:  deterring  them  thus  from  com- 
plaint, howsoever  intense  their  sufferings — 
See  again  the  jargomzation  principle. 

Use  6,  Repelling  the  eye  of  the  legislator 
by  disgust.  See  once  more  the  jargonization 
principle. 

*  Die  7*  Securing  a  fund  of  popularity, 
; '    TMs  use  is  confined  to  the  criminal  branch 
of  the  law :  the  effect  produced  by  the  prm* 

it :  it  Was  found  that  he  could  not    See 
Criminal  Law,  197 — A  case  isre- 
h  (645),  in   which  a  married 
conviction  for  stealing  from  a 
because  it  was  stated  in  the  in* 
ibtd  by  the  husband,  whereas, 
t  though  commenced  by  him. 


ciple,  when  thus  applied,  being  the  acquittal 
of  malefactors.  >  *     ' 

Such  has  been  the  success  of  hypocrisy 
in  this  line,  that  the  deluded  people  have 
learnt  to  regard  with  sentiments  of  love  and 
reverence  and  gratitude,  instead  of  indigna- 
tion, the  treachery  of  those  ministers  of  jus* 
tice,  who,  by  the  help  of  this  capital  engine 
of  iniquity,  have  persevered  in  the  habit  of 
giving  aid  and  impunity  to  all  sorts  of  male- 
factors. 

If  an  advantage,  so  much  greater  than  at 
the  outset  could  naturally  have  been  expected, 
contributed  little  or  nothing  to  the  creation 
of  the  technical  system,  it  contributes  at  any 
rate  in  no  small  degree  to  the  preservation 
of  it. 

Under  this  delusion, — the  more  ill-ground- 
ed, and  (whether  ill  or  well-grounded)  the 
more  excessive  the  lots  of  punishment  are, 
which  stand  attached  to  acts  piohibited  under 
the  name  of  ci  imes, — the  more  eager  are  the 
people  to  see  this  suiieptitious  and  anti-con- 
stitutional power  of  pardon,  thus  employed, 
in  eating  out  the  very  heart  of  the  substan- 
tive branch  of  the  law. 

Hence,  a  soit  of  auxiliary  device  and  re- 
source of  the  technical  system  consists  in  add- 
ing in  all  practicable  \\ays  to  the  atrocity  of 
the  penal  system  pouring  out  punishment, 
as  from  a  cornucopias  01  a  Pandora's  box, 
without  regard  to  proportion  or  demand.  Thin 
may  be  done  in  either  of  two  ways  •  either 
by  applying  to  the  legislator  and  getting  fresh 
statutes,  or  without  any  such  trouble,  by  ju- 
nsprudentidl  constiuction,  screwing  up  mis- 
demeanours into  felonies  till  at  last  there 
conies  to  be  but  one  sort  of  offence,  and  that 
a  capital  one  It  is  thus  that,  under  the  aus- 
pices of  hypocusy,  ambition  and  cruelty  play 
into  one  anothei  's  bauds  13y  double  iniquity* 
a  man  rendeis  himself  double  seivice.  By 
breaking  the  law,  he  receives  the  blessings 
of  the  people  for  his  humanity,  when,  oy 
making  it,  he  has  received  their  veneration 
for  his  love  of  justice. 

Advice  to  judges.  When  a  case  of  com- 
passion presents  itself  (and  the  moie  atro- 
cious the  penal  system,  the  more  frequently 
will  cases  of  that  stamp  present  themselves,) 
instead  of  recommending  to  mercy,  get  the 
defendant  off  by  a  qunk.  The  defendant* 
for  example,,  has  stolen  thirty-nine  guineas: 
recommend  it  to  the  jury  to  value  them  at  as 
many  shillings.  Observe,  nowt  how  many 
points  you  will  compass  by  this  one  stroke. 
You  reap  the  seven  advantages  already  men* 
tioned ;  and,  besides  all  that,  you  cherish  in 
the  bosom  of  the  people  the  habit  of  regardr 
ing  with  affection  and  respect  the  vice  which 
is  one  of  the  main  engines  of  your  system, 
and  cherish  at  the  same  time  the  habit  of 
blind  obsequiousness  in  the  bosom  of 
rivals,  the  juries, 


TECHNICAL  SYSTEM- NULLIFICATION. 


"'  If f— you  being  on  the  ministerial  side,  as 
it  is  most  natural  for  you  to  be, — the  author 
ftf  a  real  or  supposed  crime,  particularly  ob- 
noxious to  administration,  comes  under  pro- 
secution, and  an  attempt  is  made  to  save  him 
by  a  quirk ;  you  have  a  choice  to  make.  On 
the  one  hand,  you  see  the  service  you  may  do 
tt>  your  party  by  a  due  execution  of  the  laws ; 
on  the  other  hand,  the  service  you  may  render 
to  your  partnership  by  the  violation  of  them. 
Your  choice  will  depend  upon  existing  cir- 
cumstances :  but  it  is  a  pleasant  sort  of  a  di- 
lemma, not  to  be  able  to  stir  a  step  without 
reaping  an  advantage. 

The  popularity  gained  by  this  principle  in 
criminal  cases,  will  serve  you  for  the  support 
and  defence*  of  it  in  that  other  class  of  cases 
(non-criminal  cases)  in  which  the  favour  of 
the  public  does  not  extend  to  it.  In  these  fat 
cases,  the  advantage  reaped  from^the  prin- 
ciple is  much  more  substantial  than  in  those 
other  meagre  ones.  In  criminal  cases,  at  least 
in  nineteen  instances  out  of  twenty,  the  de- 
fendant is  mere  skin  and  bone  ;  the  plaintiff, 
called  prosecutor,  little  better.  The  effect 
of  the  flaw  too  is  commonly  peremptory,  or 
it  would  not  be  worth  noticing,  or  worth 
making.  In  non-criminal,  called  civil  cases, 
costs  come  frequently  out  of  the  estate  ;  and 
(be  that  as  it  may)  the  parties  may  be  of  any 
degree  of  opulence.  Here,  then,  you  make 
the  effect  of  the  flaw  but  tempoiary  ;  and 
the  quantity  of  business  which  the  cau^e  af- 
fords is  thereby  doubled. 

The  grosser  and  more  abundant  the  pre- 
tences for  nullification,  the  more  easily  may 
business  be  made,  without  the  expense  of 
treachery  on  the  part  of  the  professional  as- 
sistants of  the  party  who  suffers  ty  the  flaw: 
and  in  this  case,  compared  with  the  other, 
the  encouragement  to  such  treachery  is  much 
more  inviting  and  more  puie.  Many  a  man 
who  would  not  charge  his  conscience  with 
the  destruction  of  the  innocent,  or  even,  in 
a  matter  purely  civil,  with  the  final  sacrifice 
of  a  client's  righteous  cause,  will  be  restrained 
by  no  such  scruple  from  the  lending  a  hand 
to  the  manufacture  of  a  little  extra  business, 
by  a  slip  too  natural  to  attract  notice. 

In  England,  as  elsewhere,  the  body  of  the 
laws  may  be  divided  into  two  parts :  the  be- 
neficial, and  the  pernicious.  Nowhere  will 
the  existence  of  the  distinction  be  disputed ; 
no,  not  even  among  lawyers  :  since  what  little 
there  is  in  it.  that  tends  to  the  reduction  of 
delay,  vexation,  and  expense,  may,  even  in 
the  estimate  of  an  official  panegyrist,  make 
sure  of  a  station  on  the  left-hand  side.  No 
man  that  will  not  admit  the  reality  of  the 
division :  no  two  men  who  would  draw  the 
line-exactly  in  the  same  place.  • 

-  In  England,  however,  the  distinction  is 
Wore  marked  than  perhaps  in  any  other 
country:  the  cause  ma}  be  found  in  the 


mixed  nature  of  the  constitution,  and  th* 
stages  through  which  it  has  passed  in  its  as* 
cent  to  its  present  elevation.  Be  the  consti- 
tutional law  of  the  country  what  it  may,  the 
tenor  and  fabric  of  the  law  must  ever  be  fa* 
vourable  to  the  interests  and  wishes  of  the 
individuals  who,  for  the  time  being,  are  in 
possession  of  power  :  favourable  to  them, 
proportionally  adverse  and  unfavourable  to 
all  whose  interests  run  not  in  the  same  chan- 
nel with  theirs.  Hence,  taking  the  whole 
fabric  together,  there  will  exist  continually, 
on  the  two  opposite  sides,  so  many  perpetual 
and  perpetually  opposite  contentions  and  en- 
deavours, —  on  the  side  of  those  in  power,  to 
strengthen  the  system,  —  on  the  side  of  those 
out  of  power,  to  weaken  it.  The  system  ima- 
gined by  the  Manichaeans  for  the  government 
of  the  physical  and  moral  world,  is  thus  ex- 
emplified, in  fact,  in  the  ordering  of  the  con- 
cerns of  the  political  world. 

Excellent  as  the  constitution  is  in  its  mate- 
rial* and  capabilities  ;  supported  as  no  doubt 
it  has  every  now  and  then  been  by  truly  he- 
roic exertions  of  public  virtue, —  neither  wis- 
dom, nor  virtue,  nor  the  union  of  both,  will 
«o  any  considerably  length  in  accounting  for 
the  details  of  it.  The  features  in  it  on  which 
we  pride  ourselves  with  so  much  reason,  and 
on  which  we  may  felicitate  ourselves  with 
so  much  more  reason,  are  to  be  considered 
rather  as  diagonal*  resulting  from  the  con- 
flicting forces  of  personal  interest,  than  as 
perpendiculars  erected  by  virtue  on  the  basis 
of  wisdom. 

The  struggles  between  parties  have  fre- 
quently been  struggles  for  existence.  When 
existence  is  at  stake,  all  3ther  objects  are 
eclipsed  by  it.:  everything  bends  to  the  pre- 
sent emergency. 

When  the  adjective  branch  of  the  system 
is  weakened  in  any  part,  the  weakness  ex- 
tends to  the  substantive  branch  in  toto:  when 
the  foundation  of  a  house  decays,  the  danger 
extends  to  everything  that  is  above.  But, 
when  immediate  destruction  is  in  prospect,  - 
no  price  can  be  too  great  that  holds  out  a 
hope  of  present  safety.  When  law  is  against 
men,  men  will  be  against  law.  If,  by  a  flaw 
introduced  into  the  texture  of  the  system  of 
procedure,  a  precious  life  which  otherwise 
might  have  fallen  may  be  saved,  any  future 
mischief  that  may  by  contingency  creep  in  at 
the  flaw  makes  no  impression  on  the  mind. 
The  beam  I  introduce  to  support  a  falling 
house,  may  be  pregnant  with  the  dry  rot;  but 
if  the  house  would  fall  without  an  immediate 
prop,  and  there  is  no  other  within  reach,  the 
beam  goes  up  of  course,  all  thought  of  the  dry 
rot  is  put  aside. 

The  sacrifice  of  future  contingent  good  to 
greater  present  good,  is  reconcileable  to  the 
dictates  of  the  purest  wisdom.  What  the  dry 
rot  is  to  a  house,  the  principle  of 
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tkm~~the  principle  according  to  which  deci- 
Fiona  af$  pronounced  on  grounds  foreign  to 
the  merit*  — is  to  the  system  of  adjective 
Jatt%  arid  tfee  system  of  substantive  law  which 
rests  ufk>4  it. 

vjtt  is  applicable  to  the  purpose  of  saving 
from  the  power  of  the  law  any  sort  of  pei  son, 
be  be  who  he  may,  so  he  be  for  the  moment 
exposed  to  its  penalties,  the  conupt  pla<e- 
Ittan  who  abuses  the  powers  of  government, 
$r  the  patriot  who  opposes  Ins  lesistance  to 
the  abuse. 

When,  in  a  penal  case,  on  a  ground  foreign 
to  the  merits,  the  decision  is  against  the 
merits,  it  destroys  pro  tanto^  in  the  individual 
casein  question,  the  powei  of  the  substantive 
law.  It  destroys  the  power  of  a  bad  —  it  de- 
stroys the  power  of  a  good,  law  Considering 
it  in  the  light  of  a  perpetually  applicable  and 
all-extensive  principle,  is  it  not,  however, 
capable  of  meriting,  upon  the  whole,  the  ap- 
-s.  pellation  of  a  beneficial  one  ?  In  idea,  yes  but 
upon  what  supposition?  Upon  this;  that,  in 
the  substance  of  the  penal  system  taken  to- 
gether, theie  is  more  evil  than  good  in  other 
words,  that  it  would  be  more  for  the  ad  van* 
tage  of  the  country  to  have  no  penal  laws  at 
all,  than  such  as  are  actually  in  force  Upon 
any  other9  Upon  this  other  that,  the  good 
and  the  evil  being  in  equal  propoitions,  the 
application  of  the  nullifying  principle  is  more 
likely  to  fall  upon  the  evil  than  the  good 
On  either  of  the  above  suppositions,  but  on 
no  other,  is  the  nullifying  pi  maple,  this  fa- 
vourite and  ever  busy  principle,  anything 
better  than  an  execrable  nuisance  But  for 
either  of  these  suppositions  is  theie  any  the 
smallest  ground* 

The  true  remedy  is,  what7  So  obvious,  the 
pen  is  almost  ashamed  to  write  it  To  rid 
the  substantive  system  of  the  peccant  mattei , 
not  to  introduce  into  the  adjective  svstem  a 
principle  of  debility,  by  which  the  efficacy  of 
the  good  and  bad  is  reduced  together,  and 
alike. 

When  Wilkes,  the  victim  of  the  court,  and 
the  idol  of  the  populace,  was  piosecuted  foi 
the  two  writings,  one  of  which  had  been  the 
cause  of  the  resentment  and  the  other  fur- 
nished the  means  of  gratifying  it, — in  the  in- 
stance of  this  delinquent,  as  of  every  othei, 
th$  licensed  accessaries  after  the  fact,  con- 
1  stilting  the  oracle  of  chicane,  betook  them- 
selves to  the  principle  of  nullification  for  the 
means  of  safety.  Their  researches  presented 
id  them,  in  one  of  the  legal  instruments,  one 
£of  those  imaginary  flaws,  on  which  iniquity 
Blinder  the  mask  of  humanity  has  bestowed  the 
power  of  rescuing  delinquency  from  the  pres- 
ftite  of  the  law.  But  the  demon  to  whom, 
e«fi  iri  mischief,  all  certainty  is  odious,  had 
proved  <ft  instrument  by  which,  if  applied 
in. time*  flawy  of  that  kind  may  be  closed: 
ttdtamentfe^;<he  tow  would  have  been  a  fatal 


one:  but,  to  flaws  of  this  description, 
had  been  in  the  habit  of  applying  a 
Addressed  in  proper  form,  the  judge  (Lord 
Mansfield)  substituted  the  valid  slang  to 
the  invalid  slang/  Immediately  Westminister 
Hall  was  in  an  uproar  what  could  not  be 
done  by  reason,  was  to  be  done  by  noise  and 
calumny.  The  forgerer  who  inserts  a  wo*d 
in  a  deed,  alters  it :  the  judge  who  amends  a 
record,  alters  it .  the  cry  was,  He  has  altered 
the  letord'  and  what  you  were  to  understand 
was,  that  he  had  committed  an  act  of  forgery 
ou  it. 

To  the  enabling  the  partnership  to  tuin  to 
the  best  account  the  principle  of  nullification, 
the  toim  of  juii&prudentidl  law  was  indispen- 
sably necessaiy.  Without  the  aid  of  that  de- 
ceptitious  form,  something  might  indeed  have 
been  done  by  so  convenient  a  pi  mciple,  but  no- 
thing in  corn  pat  f  son  with  what  has  been  done. 

As  in 'the  substantive  blanch,  so  m  this 
adjective  branch,  the  law,  if  it  had  not  been 
in  the  foim  of  juii&piiulontial,  would  have 
been  in  the  form  of  statute  law.  In  that  case, 
whatsocxei  it  had  lequireil  to  be  done,  in  the 
coujse  of  the  cau^e,  by  eithei  party  (suppose 
the  plamtiif) — whatevei  operation  it  had  re- 
quiied  to  be  pei  formed  —  of  whatever  tenory 
purpoit,  or  effect,  it  had  required  an  instru^ 
ment,  on  this  or  that  occasion,  to  be  deliver- 
ed,— it  would  have  given  a  descnption  of  that 
operation,  ot  that  instrument ,  and,  if  on  pain 
of  nullity,  intending  that  such  should  be  the 
consequence  of  failure,  it  would  have  given 
warning  to  that  effect 

Of  the  legislator  (except*in  so  far  as  it 
might  happen  to  him  to  be  corrupted  or  de- 
ceived by  the  man  of  law,)  the  object  would 
of  course  be  to  rendei  such  faikues  as  lare  as 


*  The  Author  has  here  misconceived  what  was 
reallyclone  byLord  Alansheld.  The  term  of  pro- 
ceeding against  Wilkes  was  by  information,  for 
publishing  two  libels.  Just  before  the  trial  (which 
took  place  on  the  21st  February  17645)  there- 
cords  being  made  up  and  sealed,  the  counsel 
for  the  crown  thougnt  it  expedient  to  amend 
them,  by  striking  out  the  word  "  purport,**  and 
substituting  the  word  u  tenor."  As  it  was  m 
vacation  time,  application  was  made  to  Lord 
Mansfield,  at  his  house,  and  he  at  once  granted 
a  summons  to  show  cause  why  the  amendment 
should  not  be  made.  The  defendant's  attorney 
attended  his  lordship,  and  though  he  had  no  ob- 
jection to  urge  against  the  amendment,  he  could 
not  consent  to  it.  The  amendment  was  made 
accordingly,  and  no  notice  taken  of  it  by  any  of 
the  counsel  at  the  trial.  Not  until  the  20th  April 
1768,  when  Wilkes  voluntarily  appeared  in 
court,  was  any  objection  made  to  thiS  amendment, 
which  was  then  characterized  as  being  unconsti- 
tutional and  illegal.  The  point  was  subsequently 
argued,  when  it  appeared,  from  numerous  prece* 
dents,  to  be  a  usual  course  of  proceeding.  No 
doubt  of  the  legality  of  Lord  Mansfield's  act 
seems  ever  to  have  been  entertained  in  West- 
minster Halt,  but  a  great  clamour  was  r&ised 
against  him  out  of  d'ors*  4  Burr.  2527, 
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possible:  to  that  end,  he  would  as  surely  have 
pursued  the  course  just  mentioned :  whatever 
on  each  occasion  his  pleasure  were,  he  would 
have  declared  it.  If  it  be  your  wish  that  your 
servant  should  go  on  an  errand  to  a  particular 
place,  you  tell  him  so,  mentioning  the  place: 
you  do  not  (unless  you  are  perfectly  assured 
of  his  knowing  already)  leave  it  to  him  to 
guess  that  you  want  him  to  go  on  an  errand, 
and  to  what  place. 

Of  the  partnership  (for  the  sake  of  the 
profit  drawn  in  by  means  of  the  principle  of 
nullification,  by  the  reiteration  of  operations 
and  instruments,  together  with  the  othei  less 
prominent  advantages)  the  object  was,  of 
course,  to  make  such  failures  tib  frequent  as 
possible. 

Their  first  and  constant  care  accordingly 
was,  that  no  such  directions  should  ever  be 
given.  The  foundation,  a  foundjitton  not  the 
less  sure  for  being  negative,  having  thus  been 
laid  for  these  failures, —  causes  of  failure, 
and  consequent  grounds  of  nullification,  were 
built  in  infinite*  numbers  upon  the  foundation 
6O  laid.  Day  1>\  day  the  party  in  the  right  was 
punished  —  punished  with  the  loss  of  his  due, 
because  his  huvver  had  omitted  to  fulfil  di- 
rections, which,  lc<t  they  should  be  complied 
with,  had  been  omitted  to  be  declared  to  him, 
or  so  much  as  to  be  framed.  The  directions 
which  should  save  the  suitor  from  being  de- 
prived of  his  due  by  his  own  lawyer,  where 
are  they  to  be  found?  Upon  the  blade  of  the 
sword  that  Balaam  wished  for. 

This  was  not  yet  enough.  While  A  was 
punished  for  the  disobedience  of  B  to  the  un- 
uttered  and  unutterable  directions,  care  was 
taken  to  place  them  out  of  the  danger  of  being 
guessed  at.  Absurdity  and  inconsistency, 
figures  which  cost  as  little  to  the  English  law- 
yer as  prose  did  to  Monsieur  Jourdan,  secured 
this  point  without  difficulty. 

In  punishing  one  man  for  another's  not 
having  done  so  and  so,  it  was  not  possible  to 
avoid  altogether  the  giving  of  some  sort  of 
description  (how  inadequate  soever)  of  that, 
for  the  not  doing  of  which,  the  punishment 
was  inflicted.  A  description  of  this  sort, 
though,  on  the  occasion  of  the  cause  in  hand, 
and  in  the  character  of  a  direction,  too  late 
to  be  of  use,  might  yet,  if  committed  to  me- 
mory or  writing,  supply  in  some  sort,  as  far 
as  it  went,  the  place  of  a  direction,  in  some 
future  contingent  cause.  Though  not  itself 
a  law,  a  general  law,  it  might,  to  him  who 
should  be  diligent  and  fortunate  enough  to 
catch  it  and  preserve  it,  answer  in  some  sort 
the  purpose  of  a  law.  A  professional  lawyer 
having  nothing  to  do  in  the  cause,  would  (for 
his  own  instruction,  or  on  a  commercial  spe- 
culation, in  the  view  of  the  profit  to  be  made 
by  selling  the  information  to  others)  commit 
every  now  and  then  to  {^per,  and  eventually 
publish,  in  a  suitable  mass,  a  body  of  instruc- 


tion  of  this  sort  thus  collected.  It  i$  thus 
that  the  sort  of  discourse  has  gradually  been  ' 
accumulated,  which,  by  an  abuse  of  words 
peculiar  to  the  English  language,  has,  under 
the  common  denomination  of  /aw;,  been  con- 
founded with  the  genuine  expression  of  the 
will  of  a  legitimate  legislator.  Of  this  nature 
at  least  is  the  largest  and  least  bad  part  of 
the  materials  that  enter  into  the  composition 
of  it.  A  collection  of  imaginary  laws,  which, 
had  they  been  real,  would  have  been  ex-post- 
facto  laws. 

Had  these  spurious  laws  been  of  a  rational 
complexion,  conformable  to,  and  such  as 
would  naturally  have  deen  dictated  by,  a  re- 
gard to  the  ends  of  justice  —  had  they  been 
such  as,  if  framed  and  communicated  in  such 
manner  as  to  afford  a  possibility  of  complying 
with  them,  would  have  been  conducive  to 
those  ends  —  had  they  at  the  same  time  been 
regularly  committed  to  writing,  and  made 
public,  — lil  tie  by  little,  in  the  course  of  a  few 
centuries,  the  mass  of  sham  and  spurious  law 
so  formed  might  (to  the  effect  of  preventing 
?uch  failures)  have  (though  in  a  very  imper- 
fect and  incongruous  manner)  supplied,  to  the 
extent  of  it,  at  each  point  of  time,  the  place 
of  genuine  law.  Little  by  little,  the  pitfalls 
so  carefully  left  in  the  field  of  law  would  have 
been  filled  up,  as  in  the  siege  of  a  fortified 
town  the  ditch  has  sometimes  been  filled  up, 
by  the  bodies  of  the  slaughtered.  The  ideal 
laws,  the  quasi  laws,  thus  formed,  being  each 
of  them  conformable  to  the  ends  of  justice, 
would  have  been  consistent  with  one  another: 
the  place  of  promulgation  might  in  some  sort 
have  been  supplied  by  analogy  :  from  two 
such  already  made  laws  put  together,  a  suitor 
might  have  learned  upon  occasion  to  foresee 
a  future  one:  in  like  manner,  though  unhap- 
pily not  with  equal  certainty,  as  from  two 
angles  of  any  triangle  the  mathematician 
kriowrs  how  to  deduce  the  third. 

This  possibility  was  to  be  avoided:  and  the 
avoidance  of  it  was  not  difficult.  The  more 
abbiird  a  decision  is,  the  more  impossible  it 
would  have  been  to  divine  it :  and  the  more 
irreconcilably  repugnant  to  each  other  two 
decisions  are,  the  more  impossible  it  is  to 
deduce  from  them  a  third.  Accordingly,  the 
wit  of  man  never  has  devised,  nor,  under  the 
stimulus  of  the  highest  premium,  would  be 
capable  of  de\i&ing,  absurdities  and  inconsis- 
tencies grosser  than  are  to  be  found  in  what 
are  called  the  books,  in  such  disastrous  abun- 
dance. 

How  could  a  cover  for  injustice  be  ever 
wanting,  when  it  had  been  made  known  by 
every  day's  practice  that  a  syllable  wrong 
written,  or  pretended  to  be  wrong  written, 
by  a  lawyer's  clerk,  was  enough  to  make  the 
client  lose  bis  due  I 

Would  you  see  a  short  proof  of  two  pro* 
positions  at  once  :  that  the  nullification  prin* 
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is  a  mere  instrument  of  iniquity;  and 
by  those  Sylio  are  in  the  constant  use  of 
it  is  known' to  be  so  ?  Behold  it  in  this 
Ottp  &r<^m*tance.  In  a  variety  of  instances, 
a  fliw  being  suspected  —  a  flaw  that,  if  not 
aajeuijed  in  time,  might  (it  is  supposed)  sub- 
J0#t  the  instrument  to  nullification,  —  appli- 
<5$ti0n  is  made,  and  permission  granted  for 
tie  amendment  of  it.  The  permission,  when 
tbua  granted,  is  it  made  use  of?  Not  it  in- 
deed. Why  should  it  ?  The  defect  being  an 
imaginary  one,  amendment  is  of  no  use  The 
flavor  being  a  sham,  the  amendment  may  be 
<0  too:  'as,  on  another  stage,  a  sham  sore  leg 
is  cured  by  a  sham  remedy  Defect,  amend- 
ment,  argument,  dehbeiation  —  everything  is 
a  sham,  but  the  iniquity  and  the  pillage 

Uneured,  the  flaw  would  have  made  busi- 
ness: cured,  it  makes  business  likewise.  Cure 
or  no  cure,  what  matters  it,  so  it  produce 
equal  business  ? 


CHAPTER  XV 

TENTH  DEVICE MENDACITY-LICENCE. 

§  1.  Mendacity-licence,  what. 

THE  licence  given  to  mendacity  being  one  of 
the  most  efficient  aiticles  in  the  list  of  juns- 
prudential  devices,  it  is  particularly  necessaiy 
to  be  clear  and  distinct  in  the  explanation  of 
it. 

Under  the  fee-gathering  system,  falsehood, 
wilful  falsehood,  was,  by  the  judge,  ana  tne 
rest  of  the  partnership,  found  at  a  very  eaily 
period  to  be  on  many  occasions  a  necessary, 
and  on  all  occasions  a  useful,  instrument,  in 
their  hands,  to  aid  them  in  then  pursuit  of 
the  ends  of  judicature  It  accordingly  be- 
came a  capital  and  constant  object  with  them 
to  neglect  no  means  or  of>poi  tunity  of  apply- 
ing it  to  this  its  use. 

In  whatsoever  instances  falsehood,  being 
known  and  wilful,  appears  to  have  been  ha- 
bitually uttered  either  by  the  judge  himself, 
or  by  others  with  his  allowance  or  under  Ins 
compulsion,  to  the  advancement  of  the  ends 
of  judicature,  as  opposed  to  the  ends  of  jus- 
tice,—  what  is  so  uttered  and  done,  may  be 
said  to  be  done  under  the  mendacity-licence 

The  mendacity-licence  has  been  in  some 
instances  acted  under  —  in  some  instances 
afcftunied;  acted  under,  where  the  falsehood 
uttered  baa  been  uttered  by  one  of  the  pai- 
Uts«;  that  is  (under  the  exclusion  put  upon 
the  parties)  by  his  professional  assistants, 
acting  as  such :  assumed,  where  the  person 
by  whom  it  liaa  been  uttered  has  been  the 
judge*  himself,  or  any  of  his  official  instru- 
wertte  and  subordinates. 

Tfe0  case  where  it  has  been  assumed,  is 
J&*  casfc^Jf  /ction  —  legal  fiction :  it  will  be 

o  ^mdcr  that  head, 
'the  ca«c  wtere  tba  licence  has  been 


acted  under,  it  has  been  acted  under  eithe 
by  choice,  or  by  compulsion  — compulsion  im 
posed  by  the  judge.    In  the  former  case,  tb 
licence  is  a  simple  licence,  created  by  per- 
mission:   in  the  other  case,  to  the  simple 
permission  has  been  superadded  a  command: 
a  virtual  one  at  least,  punishment  applied  to 
produce  the  effect  of  a  command. 

In  the  present  chapter,  our  concern  is  with 
the  falsehoods  which  are  simply  permitted. 

When,  in  regard  to  a  practice  of  any  kind, 
which  on  most  occasions  or  to  most  persons 
stands  prohibited,  the  intention  is,  that  on 
certain  particulai  occasions  or  by  some  par- 
ticular persons  it  shall  be  practised  if  they 
please,  —  there  is  no  other  mode  than  the 
taking  off,  in  those  pat  ticular  instances,  the 
punishment,  by  which,  in  the  other  instances, 
the  prohibition  is  created,  or  enforced:  un- 
less, over  and  above  such  forbearance  or  ex- 
ception, a  declaiation  weie  issued,  expressly 
permitting  arid  authoi  izirig  the  practice  in  the 
cases  to  which  the  permission  was  meant  to 
extend  itself,  an  act  which,  in  the  case  here 
in  question,  would  be  as  indecorous,  not  to 
&ay  perilous,  as  it  would  be  needless. 

For  securing  tiuth,  veracity,  correctness, 
and  completeness,  in  testimony  (when  to  pro- 
duce these  effects  has  really  been  the  wish 
and  endeavour  of  men  in  the  character  of  le- 
gislators or  judges,)  the  expedient  employed 
has  been  punishment  in  some  shape  <5r  other> 
attaching  upon  each  violation  of  that  impor- 
tant duty 

Punishment,  in  whatsoever  way,  attached 
to  the  bieach  of  this  duty,  being  a  known, 
and  obvious,  and  obviously  and  confessedly^ 
necessaiy,  means  of  pioviding  for  the  ob- 
servance of  it,  wheie  the  intention  has  been 
that  it  should  be  observed,  —  wheresoever 
this  necessary  means  has  been  foi  borne  to  be 
employed,  a  presumption  not  far  short  of  cer- 
tainty has  been  afforded  that  the  forbearance 
has  been  intentional,  having  for  its  object  to 
promote  the  utterance  of  the  falsehood,  by 
operating  as  a  licence.  When  it  appears  that, 
for  a  course  ot  ages,  peisonal  advantage  has 
been  continually  reaped  from  this  forbearance 
bv  those  by  whom  it  has  been  practised,  this 
presumption  is  converted  into  aceitamty,  or 
what  is  little  short  of  it 

By  mendacity  on  the  part  of  an  extraneous 
witness,  nothing  was  to  be  gained  by  the  man 
of  law.  On  the  other  hand,  by  the  detection 
and  supposed  prevention  of  mendHCity  in  that 
quarter,  something  was  to  be  gained,  viz.  the 
reputation  of  discernment,  and  of  a  laudable 
zeal  for  justice.  Accordingly,  by  virtue  of  a 
general  rule,  extraneous  witnesses  were  to 
be  subjected  to  examination  —  made  to  give 
answers  to  interrogatories  —  and,  by  way  b( 
a  security  for  the  truth  of  such  answers,  the 
sanction  of  an  oath  was  called  in,  and  puabh- 
ment  annexed  to  tne  breach  of  it*  By  ttw 
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intervention  of  an  oath  promising  veracity, 
mendacity  committed  in  breach  ot  that  pro- 
mise was  thus  converted  into  perjury — tes- 
timonial perjury;  and,  to  the  offence  thus 
denominated,  a  lot  of  punishment,  such  as 
was  deemed  competent,  was  annexed. 
.  The  case  of  the  parties  was  in  this  respect 
widely  different.  By  mendacity  in  this  quar- 
ter, a  great  deal  was  to  be  gained.  Care 
accordingly  was  taken  that  the  check  applied 
to  such  practice  in  the  other  case  should  not 
extend  to  this.  By  receiving  mendacious 
statements  as  grounds  for  inquiry,  inquiries 
in  abundance  would  thus  be  instituted  —  in- 
quiries  which,  had  the  mendacious  statements 
been  prevented,  or  the  falsehood  of  them  de- 
tected at  the  outset,  would  not  have  had 
existence.  Groundless  demand*  on  one  hand, 
groundless  defences  on  the  another,  were  thus 
invited  and  admitted  without  stinj;.* 

In  the  present  case,  however,  for  rendering 
the  licence  complete  and  effectual,  the  mere 
suspension  or  abolition  of  fact  it  ions  punish- 
ment, applied  professedly  for  that  purpose, 
and  under  the  name  of  punishment,  would 
not  have  been  sufficient.  Had  the  natural 
system  of  procedure,  and  in  particular  that 
feature  of  it  which  consists  in  the  meeting  of 
the  parties  at  the  outset  in  the  presence  of 
the  judge,  been  adheied  to,  the  natural  pu- 
nishment attaching,  in  the  shape  of  present 
shame, upon  convicted  or  suspected  mendacity, 
would  in  no  inconsiderable  degree  have  ope- 
rated with  the  effect,  and  supplied  the  place, 
of  all  factitious  punishment.  The  clearing  the 
fee-gathering  or  technical  system  of  so  power- 
ful an  obstacle  to  its  success  as  that  initial 
meeting,  was  therefore  a  necessary  prelimmaiy 
to  the  establishment  of  the  mendacity-licence, 
over  and  above  its  other  uses. 

From  the  earliest  ages  of  political  society, 
wilful  falsehood,  on  the  part  of  an  individual 
speaking  in  the  character  of  a  witness  for  the 
information  of  a  judge,  had  met  with  powerful 
checks.  The  utterance  of  the  testimony  being 
accompanied  with  the  ceremony  of  an  oath, 
the  falsehood  took  the  name  of  perjury,  and 
was  punished  by  the  gods:  having  this  mark 
set  upon  it,  it  came  to  be  regarded  with 
horror  at  least,  if  not  alwajs  pursued  by  pu- 
nishment, among  men.  If  a  statement  thus 
stained,  and  sooner  or  later  seen  to  be  stained, 
by  falsehood,  being  exhibited  by  the  plaintiff, 
were  seen  to  be  in  danger  of  experiencing  this 
treatment, — a  plaintiff  who  to  his  own  know- 
ledge had  no  merits,  and  whose  prospects  of 
success  depended  on  the  weariness,  or  poverty, 

*  Plaidoyers  de  Linguet,  vii.  347-  Meiuoire 
pour  de  Gouy.  ^  II  taut  se  rappeler  avec  cjuei 
mgprjs* .  . ,  les  tribunaux  rejetoient  ccs  articu- 
lationrvagues,  d6nu&s  de  probability  de  cir. 
Constances,  et  qu'on  ne  hasarde  si  librement  que 
£me  aue  les  loix  n'y  Attachent  d'autre  peine 
quele  cUfaut  de  succes. 


or  absence  of  the  defendant,  the  mendacity  of 
hired  or  dependent  witnesses,  or  the  imbetU 
lity  or  improbity  "of  the  judge,  might  shrink 
from  the  attempt;  and  so,  vice  ver&&,  in  the 
case  of  a  dishonest  defendant.  To  encourage 
entecprise  on  the  one  side,  pei severance  on 
either,  what  was  to  be  done?  A  sham  die- 
tinction  was  to  be  made.  To  exhibit  false 
testimony,  the  ceremony  of  an  oath  having 
been  employed  to  insure  the  verity  of  it, 
would  indeed  be  perjury.  But  what  a  plain- 
tiff says,  what  a  defendant  says,  is  not  testi- 
mony, but  allegation.  Not  being  testimony, 
the  sanction  ot  an  oath  will  not  with  propriety 
attach  upon  it:  the«sanction  of  an  oath  not 
attaching  upon  it,  be  it  ever  so  false,  it  is  not 
perjury.,  But,  not  being  perjury,  it  is  not  any- 
thing that  has  a  name.  No  longer  the  crime 

of  a  man  —  of  an  impious  and  wicked  man, 

it  is  little  more  than  the  failing,  the  venial 
failing,  of  a  child.  Refusing  to  everything  that 
comes  either  from  the  plaintiff  or  from  the 
defendant  the  name  of  testimony,  and  by  that 
means,  in  case  of  fal&ity,  the  name  and  tre* 
nundous  consequences  of  perjury — withdraw- 
ing it,  in  a  word,  by  that  means,  altogether 
out  of  the  reach  of  punishment,  we  grant  a  li- 
cence, we  annex  rewards  to  mendacity,  to  what 
otherwise  would  be  perjury,  in  so  far  as  it  can 
contribute  to  the  continuance  or  the  number 
of  those  contentions  by  which  it  thrives. 

Divested  of  that  security  for  veracity,  were 
the  discourse  of  a  plaintiif  or  a  defendant  re- 
cognised as  divested  of  all  title  to  credit,  and 
(as  such)  unfit  to  be  acted  upon  in  any  way, 
and  by  anybody,  the  invention  would  not 
answer  its  purpose.  But  here  comes  in  an- 
other distinction  to  our  aW.  Credit  is  not 
due  to  allegation  for  the  purpose  of  giving 
termination  to  the  cause:  credit,  the  full- 
est and  most  unreserved  and  unquestionable 
credit,  is  due  to  it,  and  shall  be  given  to  it 
by  us,  for  the  purpose  of  giving  continuance 
and  commencement  to  a  cause.  Were  we  to 
see,  and  to  be  known  to  see,  that  what  the 
plaintiif,  at  the  very  outset  of  his  demand, 
sa}s  in  support  of  it,  is  void  of  truth,  there 
could  be  no  pretence  for  calling  upon  the  de- 
fendant to  make  answer  to  it.  At  so  prema- 
ture a  period,  therefore,  let  it  be  our  care' to 
know  nothing  about  the  matter;  to  rest  in 
convenient  and  impartial  equipoise;  to  take 
it  for  true  and  not  true :  for  not  true,  to^the 
purpose  of  giving,  in  favour  of  the  plaintiff, 
a  termination  to  the  cause ;  for  true,  to  the 
purpose  of  calling  upon  the  defendant  for  an 
answer  to  it:  which  in  the  same  manner  shall 
be  both  true  and  not  true;  and  so,  by  the 
blessing  of  Providence,  giving  continuance  to 
the  cause. 

Comparing  allegation  with  testimony,  it  is 
curious  enough  to  observe  the  difference  be* 
tween  appearance  and  reality — between  what 
is  said  to  take  place,  and  what  actually  (lofes 
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tfekfe  platfe.  According  to  the  language,  and 
perhaps  tbe  conception  of  Jhe  man  of  law, 
nothing  is  done  by  the  W  without  pi  oof; 
riiere  allegation  without,  proof  goes  for  no- 
g:  In  reality,  allegation  without  proof 
more  effect,  is  much  surer  of  its  effect, 
^roof  itself — than  proof  of  the  nature 
ny,  than  proof  by  deposition,  for 
Of  what  is  ranked  under  the  names 
proof,  deposition,  testimony,  the  effect 
altogether  upon  its  being  believed 
isbelieved,  it  has  not  any.  upon  the  conduct 
of  the  judge,  or  the  fate  of  the  adversary  Of 
What  is  delivered  in  character  of  allegation, 
nt&e  allegation,  the  effect  is  exactly  the  same 
Whether  it  be  believed  or  no 

Where  the  suitor  and  his  professional  as- 
eistants  behold  in  the  employment  of  such  li- 
cence a  means  (especially  if  the  only  means) 
of  pursuing  their  respective  ends, — if,  in  their 
respective  bosoms,  the  foice  of  the  impto- 
bityrestraining  interests  be  not  sufficient  to 
restrain  them  from  the  pursuit  of  the  ends  in 
question  by  such  means,  their  availing  them- 
selves of  the  licence  is  a  result  that  follows 
of  course* 

Where  (on  whatever  pi  ospect  of  ad  vantage) 
a  man  proposes  to  himself  to  prefer  against 
another  a  demand,  of  the  groundlessness  of 
which  in  point  of  fact  he  himself  is  conscious , 
if,  at  the  same  time,  according  to  the  formu- 
laries in  use  on  that  occasion,  it  is  necc^ary 
that  on  that  occasion  he  should  uttei  any 
asset  tions  (general  or  special)  which,  the  de- 
mand being  groundless,  fail  in  some  respect 
or  other  of  quadrating  with  the  truth  ,  in  such 
ease,  falsehood  in  ^orne  shape  or  other  is  ne- 
cessary, both  to  him  and  to  his  lawyer,  in  the 
pursuit  of  their  respective  ends  for,  without 
thfc  falsehood,  the  suit,  by  the  supposition, 
could  not  be  carried  on  the  client  would 
therefore  statid  debarred  from  the  advantage, 
Mjhatever  it  be,  which  he  looks  for  fiom  the 
suit;  and  the  man  of  law,  1rorn  the  piofit  at* 
tached  to  the  sale  of  his  assistance 

On  this  occasion  it  is  not  necessary  to  be 
particular  in  the  delineation  of  the  various 
shapes  in  which  advantage  from  demand* 
known  to  be  altogether  groundless  may  pre- 
sent itself,  and  be  reaped.  If  the  object  de- 
manded posses*  of  itself  a  value,  possession 
pf  ttotf  object  will  constitute  the  advantage. 
if  toe  object  demanded  be  even  altogether 
destitute  of  value,  still,  under  tbe  technical 
,  it  follows  not  by  any  means  that  the 
should  not  be  provided  \\ith  any  sub- 
and  intelligible  advantage  Is  the 
iJant  in  a  state  of  comparative  indigence 
y  j>^  ruined.  Is  he  opulent?  be  he  as 
opvlent  a*  Croesus,  he  may  at  any  rate  be 
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by  which,  without  the  shadow  of  a  tltte,  it 
may  be  possessed.  If  the  defendant  be  at 
once  rich  and  resolute,  it  may  happen  that 
nothing  less  than  perjury  may  present  an  ade- 
quate prospect  beforehand  •  but,  if  his  con- 
dition be  that  of  relative  indigence  (that  is, 
if  it  surpass  not  the  condition  of  nine-tenths 
of  the  people,)  perjury  may  be  a  mere  waste 
of  wickedness  and  danger  the  mere  expenses 
of  defence,  natural  and  factitious  together, 
(especially  with  the  help  of  a  timid  fiarne  of 
mind,)  may  be  sufficient  to  ensure  success,* 

§  2    Mendacity-licence,  in  what  cases  granted* 

In  certain  cases,  in  regard  to  certain  instru- 
ments and  discoiuses,  it  suited  the  interests 
of  the  partnership  that  the  liberty  granted 
by  the  mendacity-licence  should  have  place, 
that  mendacity  should  go  unpunished  ;  in  cer- 
tain other  mses,  not  When  it  suited  their 
inteiests  that  it  should  be  more  frequent,  they 
encouraged  it ,  when  it  suited  their  interests 
that  it  should  be  less  frequent,  they  discou- 
laged  it 

The  effect  of  the  licence  may  be  considered 
as  produced  in  eithei  of  two  ways,  —  1,  The 
allowance  general  —  the  prohibition  and  pu-s. 
mshment  paiticular,  and  operating  in  the  way^ 
of  exception  to  the  general  lule  ,  or  2.  The" 
prohibition  and  punishment  general,  and  the 
allowance  patticular,  opeiating  in  the  way  of 
exception  to  that  general  rule    It  may  be  con- 
fcideicd  as  constituting  the  exception,  or  it 
may  be  consideied  as  constituting  the  rule 

Mendacity,  to  all  who  have  not  a  special 
mteiest  in  tbe  promoting  of  that  vice,  is  a 
thing  so  odious,  —  and,  to  every  eye  but  a 
lawyer's,  so  intimately  connected  with  in- 


So,  if  th'e  professed  object  be  the  real  ob- 
ject of  the  suit,  and  the  value  of  it  consider- 
abl*  to  afiy. Amount,  means  are  not  wanting 


*  Of  this  licence  to  mendacity,  and,  through 
mendacity,  to  oppression — to  the  most  flagi- 
tious of  all  oppressions,  that  which  is  inflicted 
by  the  hand  of  law, — it  is  almost  superfluous 
to  say  that  it  is  no  secret  to  those  by  wnom  and 
to  whose  profit  it  is  suffered  to  continue.  It  has 
neither  been  always  unfelt,  nor  always  unop- 
posed, by  the  legislature. 

In  the  particular  case  of  debt,  an  act  was 
passed  some  time  in  the  last  century,  requiring 
the  plaintiff,  as  a  condition  previous  to  his  be- 
ing allowed  to  employ  provisional  arrestation  as 
a  means  of  securing  the  justiciabihty  of  the  de- 
fendant, to  aver  upon  oath  his  persuasion  of  the 
justice  of  his  demand. 

Wretchedly  imperfect  as  was  the  check  thus 
opposed  to  licensed  oppression,  it  was  felt  by 
those  by  whom  the  proht  of  the  oppression  was 
shared,  as  a  most  cruel  injury.  At  a  distance  of 
many  years,  the  recollection  of  it  (I  shall  not 
easily  forget  it,)  drew  once  in  my  presence,  from 
the  breast  of  a  veteran  practitioner,  a  sigh,  the 
sincerity  of  which  could  not  admit  of  dispute. 
Ay,  those  were  times  indeed !  The  first  mer- 
chant in  London  might  then  have  T>een  carried 
off  from  the  'Change,  and  consigned  to  a  prison 
or  a  spuuging-houae,  by  any  man,  who  had  nei- 
ther the  smallest  clata$  upon  him,  nor  ever  so 
much  as  conceived  himself  to  have  one. 
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justice,  so  hostile  lo  justice,  —  that,  in  re- 
gard to  every  sort  of  discourse  bearing  rela- 
tion to  justice,  the  obvious  course  seems  to 
be,  to  regard  the  prohibition  of  mendacity  as 
constituting  the  general  rul^,  the  allowance 
as  an  exception  —  a  rare,  unheeded,  unin- 
tended, and  even  unwelcome  and  lamented, 
exception.  Yet,  in  comparison  with  the  cases 
in  which  prohibition  and  punishment  bear 
upon  it,  so  great  is  the  extent  of  the  rases  in 
which  neither  puni>hmcnt  nor  prohibition, 
nor  anything  but  encouragement  (sometime* 
by  simple  permission  added  to  the  natural 
advantage,  sometimes  even  by  positive  com- 
pulsion) beais  upon  it;  —  in  a  word,  the  ex- 
ception (if  it  be  one)  is  so  extensive  ;  that  a 
man  jmay  well  be  at  a  loss  on  which  side  to 
place  the  rule. 

On  this  occasion,  as  on  every  other,  the 
problem  was  (as  we  have  seen)  iiow  to  pro- 
duce most  profit,  with  least  infiingement 
upon  ease. 

Exaction  of  heavy  fees  (hea\y,  with  rela- 
tion to  the  general  pecuniary  abilit}  in  those 
early  times,  when  money  as  well  as  money's 
worth  was  so  scarce,)  had  the  double  effect 
of  increasing  profit  and  diminishing  labour  at 
the  same  time  :  increasing  profit,  in  propor- 
tion to  the  number  of  those  who,  being  able 
to  pay  the  price,  take  upon  themselves  the 
expensive  character  of  suitors  ;  diminishing 
labour,  in  proportion  to  the  multitude  of  the 
vulgar  heid,  the  bulk  of  the  people,  who, 
unable  to  pay  the  price,  gave  up  theii  chance 
for  justice. 

The  quantum  of  profit,  which  on  each  occa- 
sion it  might  be  worth  while  to  accept  fiorn 
each  suitor  in  the  shape  of  fees,  being  thus 
settled  —  the  price  of  the  commodity  being 
thus  fixed,  —  the  greater  the  number  of  those 
who  put  in  for  their  chance  for  it,  the  better. 

The  first  idea  seems  to  have  been,  that, 
the  more  universal  the  allowance  to  menda- 
city was,  the  better.  The  first  arrangement 
accordingly  appears  to  have  been  that  of  an 
universal  mendacity-licence  to  all  mankind  : 
no  distinction  as  }et  in  thnt  respect  between 
parties  and  extraneous  witnesses.  The  proof 
is,  that  afterwaids,  —  when,  in  the  case  of  an 
extraneous  witness,  mendacity  came  to  be 
punished,  —  punished  it  then  was,  as  still  it 
continues  to  be,  no  otherwise  than  through 
the  medium  of  the  ceremony  of  an  oath:  no 
oath,  no  perjury  —  no  perjury,  no  punishment 
for  mendacity  :  —  and,  in  the  time  of  Edward 
L*  at  any  rate,  and  probably  for  centuries 
later,  no  such  ceremony  as  that  now  in  use 
under  the  name  of  an  oath  was  employed  — 
employed  in  the  common-law  courts,  on  any 
8uch  occasion  as  that  of  receiving  the  vivl 
voce  testimony  of  an  extraneous  witness.  At 
the  same  time,  no  want  of  mention  of  per- 
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jury ;  but  the  perjury  then  in  question  was 
the  perjury  of  the  juror,  of  the  judge,  of  this 
or  that  other  official  person — of  anybody  but 
the  witness. 

This  in  the  common-law  courts.  Mean* 
time,  the  ecclesiastical  courts  were  in  vigour: 
and  they,  taking  their  law  from  papal  Rome, 
(in  which  the  profit,  of  vvfcich  writing  is  ?o 
fruitful,  had  always  been  made  the  most  of,) 
went  on  administering  testimonial  oaths,  and 
punishing  the  breach  of  them  under  the  name 
of  i*erjurif. 

From  this  practice,  compared  with  the  com- 
mon-law  practice,  the  idea  of  a  sort  of  com- 
position or  middle  course  seems  to  have  been 
deduced  :  a  happy  temperament,  increasing 
the  number  of  bond  fide  demands  and  de- 
fences, without  diminishing  the  number  of 
malti  fi<li>  ones. 

If  we  administer  an  oath  to  the  parties, 
and  thus,  in  case  of  mendacity  on  their  part, 
punNh  them  as  for  perjury,  the  truth  will 
come  out  at  the  fiist  meeting,  and  there  will 
be  an  end  of  the  cause  :  no  lying  excuses,  no 
perpetual  renovation  of  delajs  and  fees  by 
alternate  absentations.f  Let  us,  therefore, 
confine  the  oath,  with  its  eventual  punish- 
ment nnd  present  discouragement  of  menda- 
city, to  extraneous  witnesses.  These  need 
not,  shall  not,  come  upon  the  stage,  till  the 
fifth  act:  leaving  the  four  first  acts  for  the 
torment  and  pillage  of  the  parties,  whose 
averments,  being  open  to  the  objection  of 
interest,  and  b.-ing  not  upon  oath,  shall  no 
longer,  in  the  character  of  testimony,  be 
listened  to.  Giving  this  new  security  for 
veracity,  and  thence  for  justice,  we  shall  in- 
crease the  honest  part  of  our  custom,  without 
prejudice  to  the  dishonest  part;  we  shall  in- 
crease the  number  of  our  bond  fide  customers, 
whose  expectation  of  success  being  founded 
in  truth,  they  will,  in  the  security  thus  given 
for  truth,  behold  an  increased  probability  in 
their  favour.  Continuing  to  allow  to  the 
averments  (true  or  false)  on  the  plaintiff's 
side,  the  effect  of  giving  commencement  to 
the  suit,  in  confidence  of  the  inability  of  the 
defendant  to  go  on  with  it,  —  and,  on  the 
defendant's  side,  that  of  giving  continuance 
to  it,  for  the  purpose  of  staving  off  the  evil 
day,  or  in  confidence  of  the  plaintiff's  ina- 
bility to  go  on  with  it,  —  we  shall  experience 
no  diminution,  no  equivalent  diminution  at 
least,  in  the  number  of  our  maid  fide  custo- 
mers^ 

t  Vide  infra,  p.  269. 

$  Of  an  arrangement  which,  for  the  purpose 
of  securing  the  commencement  and  continuance 
of  a  suit,  admits  the  testimony  of  a  man  with- 
out any  security  for  his  veracity,  while,  for  the 
purpose  of  grounding  the  decision  which  IB  to 
give  termination  to  the  same  suit%  it  refuses  to  ie* 
ceive  the  testimony  of  the  same  person  under  any 
ecurity  or  in  nny  snape,  the  inconsistency  and  im- 
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fhu^  stood  the  matter  in  the  common-law 
/  M^ntime,  the  equity  courts,  a  new 
tirta  peculiar  to  England,  hit  upon 
^finernent,  a  yet  more  extended 
of  the  oath:  a  further  increase  to 
e number  of  bond  fide  litigants  on  the  plain- 
ride,  and  still  wjthout  any  equivalent 
ioTt  in  thi  number  of  maid  fide  liti- 
on  either  side. 

practice  of  writing  had,  by  this  time, 
"Reived  considerable  extension  writing,  the 
fruitful  mother  of  fees,  had  become  familiar 
.&  the  man  of  law. 

us  give  to  the  bond  fide  plaintiff  (said 
the  advantage  of  extracting  from  his 
ary,  under  the  sanction  of  an  oath,  his 
tttwHlirig  testimony— on  condition  that  the 
lamination  shall  not  be  performed  mvCi  voce 
n  our  presence  (in  which  case,  the  cause, 
tting  ended  almost  as  soon  as  begun,  would 
iflbrd  no  fees,)  but  in  writing,  and  that  on 
loth  sides:  reserving  to  the  mala  fide  plam- 
iiff,  whose  object  is  to  oppress  his  less  opu- 
ent  adversary  by  the  weight  of  vexation  and 
sxpense,  the  faculty  of  telling  a  story,  which, 
LS  oAen  as  he  has  no  sufficient  truth  to  ground 
t  upon,  may  be  groundless,  but  which,  on 
he  supposition  of  its  being  true,  might  af- 
brd  a  just  cause  for  the  commencement  of 
he  suit.  Let  the  plaintiff,  by  his  bill,  tell 
ii$  story  (the  longei  the  better,)  and  put  hib 
luestions  (the  more  of  them  the  better,)  in 
writing,  and  not  upon  oath:  the  defendant, 
by  his  answer,  gives  his  responses,  and,  in 
jiving  them,  tells  his  story  (the  longer  the 
better)  also  in  writing,  but  under  the  sane- 
(ton  of  an  oath. 


is  as  flagrant  as  the  motive  is  obvious.  In 
Ktecase,  going  on  with  the  buiL  after  it  has  been 
Commenced  by  the  averment  or  theplamtiff,  will 
5ost  the  defendant,  say  £50.  To  the  purpose  of 
subjecting  the  defendant  to  this  burden,  the  bare 
iSSCrtion  of  the  plaintiff,  without  oath,  without 
tea*  of  punishmeju  for  perjury,  in  terms  the 
Host  vague  that  can  be  devised,  and  without  so 
ttuch  as  jris  signature  to  fix  it  upon  him,  is  not 
>nly  admitted.,  but  made  conclusive:  no  evi- 
lence  on  the  other  side  by  which  this  effect  can 
>6  stopped.  In  another  case,  or  in  the  same 
j,  the  matter  in  dispute  not  amounting  to 
—to  the  purpose  or  giving  termination  to 
suit,  by  proof  of  the  matter  of  fact  in  ques- 
tion* the  assertion  of  the  same  person  under  oath, 
inder  fear  of  punishment  for  perjury,  in  the 
noit  pointed  and  explicit  terms,  under  the  seen. 
rily  afford  edJiy  cross-examination,  is  not  admit. 
i  <ta&  any  terms:  neither  amidst  other  evidence 
tfee  frame  side,  nor  subject  to  opposition  liable 
pven  to  it  by  evidence  on  the  other  side. 
enough  to  arrest  the  boldest  hand, 
to  be  grafted  alone,  upon  a  sys- 
_  the  ends  of  justice.  But,  in  com. 
we  other  enormities  with  which  the 
ill  particular  one  is  so  incon- 
,ye  Wfl  generally  passed  by 
exercised  with  the  swal- 
jEtot  stop  to  strain  at  gnats. 


AH  this  while,  it  is  only  from  one  of  the 
parties  that  there  will  be  any  chance  of  truth; 
as  between  those  two,  the  truth  may  be  half 
told,  but  it  will  be  no  more  than  half  told. 
So  much  the  better :  if  it  be  the  misfortune 
of  the  defendant  to  stand  in  need  of  the  tes- 
timony of  the  plaintiff,  this  gives  the  benefit 
of  a  cross  cause,  in  which  the  parties  ex- 
change characteis-  the  defendant  of  to-day, 
the  plantiff  of  to-morrow:  another  bill,  an* 
other  answer,  another  cause. 

Had  the  examination  been  performed  vwd 
voce,  by  the  one  party  on  the  other,  in  the 
presence  of  the  judge,  each  being  as  much 
present  as  the  other — both  causes,  original 
cause  and  cross  cause,  would  have  been  dis- 
patched at  once  both  of  them  would  have 
been  as  good  as  lost  to  us. 

Lawyer Mighty    fine  all  this,    in  good 

truth  1  ButfWhat  is  it  you  have  been  about 
all  this  while?  You  have  been  confounding 
two  quite  different  things, assertion  andproo/) 
pleading  and  evidence  arid  on  this  confu- 
sion rests  your  argument  Evidence  is  worth 
nothing  without  oath  accoi  dingly  it  is  never 
received  but  upon  oath.  But  pleading  is  not 
evidence,  what  need  therefore  of  its  being 
upon  oath9  * 

Non-Lawyer  — Pardon  me*  nothing  his 
b(jen  confounded  that  the  natuie  of  things 
hcib  sepatated  Proof,  that  sort  of  proof  which, 
consists  of  testimony,  what  is  it  but  asset** 
tion?  and  assertion,  if  it  be  pertinent,  and 
sufficiently  particular  as  to  time,  place,  and 
so  forth  (the  assertor  speaking  of  the  fact  as 
being  the  subject  of  his  belief,  or  having 
come  within  his  own  knowledge,) — asser- 
tion, come  from  whence  it  will,  what  is  there 
in  it  that  should  prevent  it  from  being  re- 
ceived as  evidence? 

No,  sir  it  is  not  by  the  nature  of  things, 
but  by  your  partnership,  and  for  the  pur- 
poses above  stated,  that  the  distinction  has 
been  made  Call  it  evidence  in  one  case,  call 
it  pleading  in  another,  it  is  still  neither  more 
nor  less  than  assertion  in  both  cases.  Whence 
then  sprung  the  distinction?  From  the  views 
which  led  the  partnership  to  grant  or  con- 
tinue-the  mendacity-licence  in  one  case,  to 
withhold  it  in  the  other.  Where  the  licence 
was  to  be  granted,  assertion  became  plead* 
ing :  where  the  licence  was  to  be  withholden, 
assertion  was  evidence. 

Lawye*  — And  so,  sir,  you  have  persuaded 
yourself,  or  wish  to  persuade  others,  that 
what  you  are  pleased  to  call  the  mendacity* 
licence  extends  to  every  assertion  that  be* 
longs  to  the  head  of  pleading, — to  every 
assertion  that  does  not  belong  to  the  head 
of  evidence?  Know,  sir,  then,  that  in  a  num- 
ber of  cases,  in  equity,  as  well  as  at  common 
law — in  short,  wherever  it  has  been  thought 
proper  (which  is  as  much  as  to  say  wherever 
it  is  proper)— the  sanction  of  an  oath  ha* 
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been  required  to  be  attached,  and  is  con- 
stfcntly  attached,  to  assertions  made  by  a 
party:  made  by  a  plaintiff  as  such,  and  coming 
on  in  the  course  of  the  pleadings,  and  not  of 
evidence.  There  is  the  affidavit  annexed  to 
the  bill  of  discovery,  there  is 

Non-Lawyer. — Yes,  sir,  there  they  are 
indeed:  there  they  are  in  the  books,  you 
need  not  trouble  yourself.  But  do  you  think 
the  credit  of  your  partnership  will  be  much 
served  by  the^e  exceptions,  these  thinly  scat- 
tered exceptions?  Verily,  verily,  they  do 
nothing  better  for  you  than  (to  use  your  own 
expression)  the  fixing  you  with  notice.  By 
what  reasons  will  you  justify  yourselves  in 
withholding  the  licence  in  these  few  cases  ? 
By  none,  though  you  were  to  look  for  them 
till  doomsd^,  but  such  as  condemn  you  for 
granting  it  in  the  rest:  such  whereby,  in  every 
case  in  which  you  have  granted  it,  your  con- 
duct stands  condemned. 

It  is  not,  then,  but  that  the  necessity  there 
is  of  the  snrne  security  for  truth  in  the  one 
case  as  in  the  other,  is  sufficiently  understood 
among  you,  and  has  been  over  and  over  again 
brought  to  view.  What  you  do,  then,*for  the 
encouragement  of  falsehood,  of  that  falsehood 
which  is  so  profitable  to  you,  you  do  with 
your  eyes  open:  and  whatsoever  forgiveness 
you  may  ever  hope  for,  it  will  not  be  on  the 
ground  of  your  not  knowing  what  you  do, 
that  you  can  expect  to  obtain  it. 

In  a  word,  —  call  it  pleading,  call  it  what 
you  will, — in  the  whole  course  of  the  cau^e, 
from  the  writ  to  the  execution,  there  is  not 
one  assertion  made,  there  is  not  a  scrap  of 
paper  or  parchment  scratched  upon,  to  which 
the  effect  of  evidence  is  not  regularly  at- 
tached. Take  the  writ:  it  is  on  the  ground 
of  the  assertion  contained  in  it  (or  on  no 
ground  at  all,)  that  the  defendant  is  com- 
pelled to  aj>]>car,  as  jou  call  it,  that  is,  to 
employ  an  attorney:  and  so  on,  till  the  cause 
has  run  its  course.  Take  the  declaration  : — 
it  is  on  the  ground  of  the  assertions,  true 
and  false,  contained  in  it,  that  the  defendant 
is  compelled  either  to  put  in  his  plea,  and  so 
on,  through  the  several  operations  pi  escribed 
to  be  performed  on  his  Mde  of  the  cause,  or, 
in  failure  of  any  of  them,  to  lose  his  cause, — 
that  is,  to  be  put  in  as  bad  a  condition  as  he 
could  have  been  put  in  by  any  the  most  con- 
elusive  mass  of  evidence. 

And  now,  sir,  say,  if  it  be  your  pleasure, 
say,  if  it  can  be  of  any  use  to  you,  that  plead- 
ing is  not  ovidence. 

If,  when  thus  applied,  the  word  evidence 
be  altogether  insupportable  to  learned  ears, 
imitate  the  admiring  critic,  who,  speaking  of 
Pope's  Pastorals,  confessed  they  were  not 
pastorals,  but  said  they  were  something  bet- 
ter :  say  that  it  is  not  evidence,  but  something 
more  conclusive. 

Carelessly  as  the  account  of  the  sins  of  the 


partnership  is  kept  by  the  public  mind ; 
as  the  account  swells,  this  or  that  die  vice  must 
every  now  and  then  be  practised,  for  the  puf* 
pose  of  rubbing  them  out,  or  covering  them. 

Flaming  indignation,  for  example,  kindled 
by  a  sham  plea ;  and  a  miserable  attorney, 
made  into  a  scape-goat,  immolated  in  great 
ceremony.  A  sham  pleal  as  if,  in  the  whole 
chaos  of  pleas  there  were  a  single  plea  that, 
under  the  mendacity-licence,  in  the  mouth  of 
any  one  who  thought  fit  to  employ  it  as  such, 
might  not  equally  be  a  sham  one. 

The  plea,  too,  thus  singled  out  for  infamy, 
what  is  it  ?  It  is  one  of  the  least  guilty  ones : 
a  lot  of  gibberish,  by  which  the  intended  ef- 
fect, delay,  is  produced,  at  the  expense  of  a 
few  words,  and  the  profit  upon  those  few 
words.  Were  it  a  hundred  times  the  length, 
such  as  the  arch-sacrificator  has  drawn  a  bun* 
died  times  over  with  his  own  sacred  hands, 
—  a  hundred  times  as  long,  and  equally  void 
of  truth, — it  would  not  be  called  a  sham  one. 

If,  in  any  instance,  there  be  anything  worse 
in  a  plea  called  a  sham  plea,  than  in  a  plea 
nqt  put  upon  the  sham  list,  it  is  this :  viz. 
that  (the  sham  plea  so  called  being  capable 
of  being  interposed  between  the  declaration 
and  the  sham  plea  not  so  called,  while  those 
of  the  latter  stamp  cannot  be  thus  added  ad 
libitum)  the  lesser  plague,  though  by  itself 
the  lesser,  is  so  much  super-added  to  the 
greater  one.  This  supposition,  is  it  often,  is 
it  ever  verified  ?  Inquire  who  list,  that  have 
curiosity  and  patience, 

Of  this  grimace,  what  Is  the  practical  les- 
son —  the  learn  we  hence,  that  John  Bull  is  to 
lay  up  in  his  mind?  A  preachment  on  the 
text,  by  which  any  abuse  at  pleasure  is  meta- 
morphosed into  a  blessing;  Corruptio  optiwi 
fit  pcssima.  The  system  perfection,  as  far  as 
an>  thing  human  admits  perfection ;  the  system 
perfect,  but  man  frail,  and  some  men  are  at- 
torneys. The  rules  admirable,  but  irregulari- 
ties, violations  of  these  rules  now  and  then 
committed  :  everything  good  asscribed  to  the 
rules,  everything  bad  to  tHe  violations 

To  keep  up  the  delusion  of  the  people, 
and  maintain  in  their  bosoms  the  habit  of  as* 
cribing  to  the  arbiters  of  their  fate  that  love 
of  justice,  the  existence  of  which,  in  such  a 
situation,  is  not  in  human  nature,  —  it  was 
necessary  that,  from  time  to  time,  the  ap- 
pearance of  punishing  iniquity  should  be  kept 
up ;  and  that  here  and  there  a  delinquent, 
though  a  partner  in  the  firm,  should  be  sa- 
crificed in  ceremony  on  the  altar  of  offended 
justice.  But  to  take  the  victim  from  that 
class  of  lawyers  from  whom  the  judges  them* 
selves  are  taken,  would  stamp  a  mark -of  sus- 
picion, at  least,  upon  the  judicial  character 
itself.  Matters  are  accordingly  so  ordered, 
that  whatever  maUpractice,  recognised  aa 
such,  takes  place,  shall  be  the  act  of  th*  at* 
torney  \  and  whatever  profit  is 
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roendadty  And  iniquity,  shall  drop  pure 
he  lap,  of  the  advocate,  without  danger 
«ir  ptfnjahmfcfct,  even  in  the  shape  of  shame. 
TJter  attorney  is  thus  made  to  act  the  part  of 
sdf»pe»g6a(C  «*0f  the  benefit  of  the  advocate, 
a#<J  through  him,  of  the  judge. 
f  "^Ykatis  the  plain  truth  J  That  the  system 
fe  Gotten  at  the  core  *  that  the  system  is  the 
of  almost  every  iniquity  practised,  al- 
every  suifeimg  sustained  that  what- 
is  done  amiss  by  any  of  the  partners  in 
rm>  is  to  be  ascribed,  not  to  the  indivi- 
,  but  to  the  partnership  itself  that,  when 
the  ftttoi  ney  is  wicked,  it  is  for  the  same  ica- 
*on  that  his  censor,  or  any  one  else,  is  wicked, 
~-  because  the  system  makes  him  so.  and 
that,  as  to  the  rules,  the  mischiefs  of  viola- 
tion are  as  nothing,  compaied  with  the  mis- 
chiefs of  observance. 

If  there  were  any  use  in  quarrelling  with 
"water  for  running  downwards,  or  with  sparks 
for  flying  upwards,  against  which  of  the  two 
classes  should  men  direct  then  reproaches  on 
this  score9  Against  the  class  which  acts  un- 
der this  system  ?  or  against  the  class*  that  sits 
ftbove  it  and  upholds  it  ?  Against  the  class 
which  knows  not  what  it  is,  to  find  itself 
within  the  bar  of  either  house  ?  or  the  class 
which  divides  its  time  between  the  woolsack 
and  the  bench?  Against  the  class  against 
which  the  eye  of  constant  suspicion  points 
itself?  or  against  a  class  to  whose  words  all 
ears  are  attention,  all  hands  obsequious  ? 

To  estimate  the  true  temperature,  if  it 
Were  worth  while,  of  the  indignation  excited 
by  a  sham  plea,  inquire  whether  the  judge 
by  jvhom  you  see  it  manifested,  is  not  of  the 
number  of  those  wlio  know  their  way  to  par- 
liament, If  yes,  observe,  that,  to  bar  it  out, 
with  all  its  fellows,  there  needs  nothing  but 
*an  oath  ;  that  familiar,  too  familiar,  instru- 
ment, by  which  so  many  ot  its  fellows  have 
heen  barred  out  already  Think  of  this  •  then 
draw  your  inference. 

§  3    Uses  of  the  mcndacity-hcenre  to  Judge 
and  Co.  without  the  help  of  writing 

In  the  use  made  of  the  mendacity-licence. 
ktwo  distinguishable  applications  may  be  rioted 
One,  independent  of  the  art  of  writing,  the 
other,  grounded  on  the  practice  of  that  art, 
and  proportioned  to  the  abuse  of  it.  Not  but 
t$ti$»  in  the  cases  where,  even  without  the 
help  of  that  art,  the  licence  might,  with  re- 
e  to  the  partnership,  have  had  its  use, 
se  ha**  from  the  abuse  made  of  the  at  t, 
prodigious  increase. 
use  that  is  not  absolutely  and  com- 
ndent  on  the  practice  of  wilting, 
consists  in  the  encouragement 
and  cona?e/Hfent  birth  given  to  maid  fide  hti- 
gfrtibn  _yig*ti0fl  which,  on  the  part  of  the 
ftald  fiifo  Ji^gaintj  is  accompanied  with  the 
eonacloufcues*  of  the  injustice  of  hid  qwse. 


In  litigation,  the  mala  fides  may  have  place 
either  on  the  side  of  the  plaintiff,  or  on  the 
side  of  the  defendant 

Wherever,  to  subject  an  adversary  to  the 
vexation  and  expense  of  a  course  of  litigation, 
nothing  more  is  teqiiisite  than  a  bare  asser- 
tion, unaccompanied  with  any  security  for  the 
truth  of  it,  —  any  man,  at  the  mere  expense 
of  a  lie,  has  it  in  his  power  to  subject  any 
other  at  pleasure  to  whatsoever  vexation  and 
expense  it  may  be  in  his  power  to  mtioduce 
into  that  distiessful  state ,  and  that  without 
so  much  as  a  shadow  of  right,  as  easily  and 
safely  as  upon  the  clearest  title 

The  plaintiff,  it  is  true,  cannot  engage  the 
defendant  in  that  com  fee,  without  fiist  plung- 
ing into  it  himself,  but  the  quantum  ot  vexa- 
tion and  expense  attached  to  it  on  one  side, 
compared  with  \\hat  is  attached'to  it  on  the 
other,  is  susceptible  of  all  manner  of  propor- 
tion and  a  man  wjjl  not  engage  in  it  in  the 
chaiacter  of  plaintiff,  but  in  those  cases  in 
which,  comparing  the  probable  amount  of  his 
own  vexation  and  expense  with  that  of  the 
pioposed  defendant,  he  sees  in  it  a  prospect 
of  eleafad  vantage  to  himself  upon  the  whole: 
and  to  the  possible  number  of  these  cases 
theie  is  no  limit 

Require  of  him  an  assertion,  of  one  sort  or 
another,  according  as  the  paiticular  facts  on 
which  he  grounds  his  demand  an>  or  are  not 
repiesented  by  him  as  having  fallen  under  his 
own  immediate  cognizance  ,  exacting  from 
him,  at  the  same  time,  for  the  verity,  or  at 
least  for  the  veiacity,  of  such  his  assertions, 
such  security  as  in  other  cases  (for  example, 
in  the  case  of  an  extraneous  witness)  is  re- 
garded as  sufficient,  you  thus  nip  in  the  bud 
all  maid ftde  demands  the  comparatively  few 
excepted,  in  which,  for  the  chance  of  the  co- 
veted profit  of  successful  mendacity,  a  man 
will  be  content  to  subject  himself  to  the  risk. 

In  like  manner  if,  at  the  like  small  ex- 
pense, any  man  at  whose  charge  a  burden- 
some service  of  any  kind  (payment  of  a  debt 
for  example)  is  demanded,  has  it  in  his  power 
to  oppose  a  temporary  bar  at  any  rate,  with 
or  without  the  piobabihty  of  a  pel  petual  bar, 
to  the  bin  den  sought  to  be  imposed  upon  him 
(to  the  burden,  for  example,  of  paying  such 
debt,)  the  licence  so  given  to  dishonesty  is 
(for  the  time  for  which  it  holds  good)  com- 
plete arid  universal .  as  truly  so  as  any  other 
licence  can  be  rendered  so  by  law 

Exact,  on  the  contrary,  fioin  the  defend- 
ant's side,  an  assertion  correspondent  to  that 
just  spoken  of  in  regaid  to  the  plaintiffs  side, 
together  with  the  like  security  for  veracity, 
— >ou  make,  in  the  number  of  mala  fide  de- 
fences, a  reduction  proportionable  to  that 
made  in  the  number  of  maid  fide  demands  in 
the  other  case. 

All  this  ia  at  the  sam^  time  so  perfectly  in- 
contestable and  so  extieinely  obvious,  that  it 
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may  be  pronounced  morally  impossible  that 
those  judges,  who,  at  an  early  period  of  ju- 
risprudenlial  history,  exempted  parties  from 
the  obligation  imposed,  in  respect  of  veracity, 
upon  extraneous  witnesses,  could  have  acted 
with  any  other  view  than  that  of  giving  the 
encouragement,  the  immense  and  too  effi- 
cient encouragement,  which  has  been  received 
and  acted  upon  by  profitable  injustice. 

There  is  no  practice  so  mischievous  to  the 
flagitiousness  of  which,  by  habit,  mankind  in 
general,  and  especially  those  who  piofit  by 
it,  have  not  been  rendered  insensible.  What 
they  do  not  see  (because,  by  turning  aside 
from  it,  they  take  care  not  to  see  it)  is  the 
misrhievousness  of  the  practice :  what  they 
do  see  is  the  practice  itself;  that  custom, 
which  constitutes  tie  only  immediate  stan- 
dard of  right  and  wrong  in  the  eye^  of  the 
generality  of  mankind. 

Without  the  use,  and  antecedently  to  the 
general  practice,  of  the  art  of  writing,  an  ad- 
vantage might,  for  the  purposes  of  injustice. 
be  made  of  the  mendacity-licence,  on  both 
sides  of  the  cau^e. 

On  the  plaintiff's  M<le  (for  instance,)  where 
his  own  abode  was  in  the  neighbourhood  of 
the  court,  while  the  defendant's  abode  was 
at  a  great  ami  inconxenient  distance. 

On  the  defendant's*  >ide,  the  advantage  had 
beyond  companion  a  much  greater,  indeed 
&n  infinite  latitude.  Under  the  licence,  the 
utmost  that  a  mala  fide  plaintiff  could  do  in 
the  way  of  injustice  and  oppression,  was  to 
subject  him,  in  the  article  ot  journe\s  and 
demurrage,  to  a  proportionable  burden,  in 
the  shape  of  vexation  and  expense  :  \vhrreas, 
in  the  character  of  defendant,  a  man  \\lio  bad 
by  injustice  possessed  himself  of  piopeit)  to 
any  amount,  might,  with  the  benefit  of  the 
mendacity-licence,  and  with  the  assistance  of 
the  judges  by  whom  it  was  granted,  maintain 
himself  in  possession  of  such  pi  open  \  for  any 
length  of  time. 

Accordingly,  in  the  practice  designated  by 
the  name  of  fourcher  par  es^oiyn  —  decision 
staved  off  by  two  defendants  coming  each  day 
with  a  sham  excuse  in  bis  mouth,  and  taking 
care  never  to  appear  both  on  the  fame  day, 
— we  see  a  contrivance  suited  in  its  grossness 
to  the  grossne-s  of  the  age;  but  by  which, 
even  without  any  assistance  from  the  abuse 
of  writing,  judges  had  established  themselves 
in  the  habit  of  keeping  an  open  shop  for  the 
sale  of  any  man's  property  to  any  other  man 
who  would  pay  their  price  for  it. 

Essoign  was  the  name  given  to  an  excuse  for 
not  appearing.  Sham  excuses,  known  to  be 
Buch,  were  regularly  admitted  by  the  judges. 
To  any  man  who,  in  reading  Glanville,  Hing- 
ham  magna,  and  Hingham  parva,  but  espe- 
cially the  two  Hingbams,  has  the  courage  to 
open  his  eyes,  this  will  be  clearly  visible.  In 
the  Character  of  joiut^lefendants,  suppose  the 


usurper  of  your  land  and  a  man  of 
whom,  in  the  character  of  former  proprietor* 
he  called  in  to  warranty.  Two  of  these  sfcafc 
excuse- makers,  joining  together,  made  an 
engine,  called,  in  the  technology  of  that  day, 
fork  (fuurche.)  by  the  help  of  which  a  maa 
who  had  got  possession  of  your  land  was  ad- 
mitted to  btave  you  off  for  any  length  of  time* 
Fourcher  par  cssoign  was  the  name  given  to 
the  operation.  When  A  appeared,  B  kept  out 
of  the  way  :  when  13  appeared,  A  did  him  the 
same  good  office.  If  thus  much  could  be 
done  by  a  fork  with  two  prongs,  judge  what 
might  have  been  done  with  a  fork  of  two  or 
three  dozen,  or  two  01  three  score  of  prongs, 
such  as  they  have  now  in  equity. 

Is  it  possible  to  imagine,  that,  if  the  judges 
themselves  had  not  been  in  the  plot,  they 
could  have  suffered  themselves  to  be  de- 
ceived, and  justice  pnraljzcd,  by  so  gross  an 
artifice? 

Tliis  was  when  jurisprudence  was  raw  and 
}oung:  so  that,  when  once  the  parties  were 
|  met  together  in  the  presence  of  the  judge, 
the  cause  \\as  at  an  end,  pretences  not  having 
been  invented  for  dela\ing  any  longer  to  do 
justice. 

When,  by  one  such  artifice  or  another,  ge- 
neration aftgr  generation  had  been  squeezed 
j  and  kept  in  torture,  so  tbat  the  grievance  was 
i  grown  past  all  bearing,  the  legislature  would 
!  now  and   then  interpose,  and  say  that  sucb 
j  things  should  be  done  no  longer:*  whereupon 
things  went  on  nearly  as  they  did  before;  the 
worst  that  could  happen  to  the  contriver  of 
iniquity,  being  the  trouble  of  putting  her  into 
new  clothes. 

Diive  nature  oiF  (*a\»  the  poet)  with  a 
pitchfork,  she  will  run  back  upon  you.  Jus* 
tice,  under  the  management  of  these  judges, 
was  not  thus  obstinate.  It  required  an  act  of 
Parliament  f  to  say  that  there  should  be  no 
more  surlijourchiny.'f. 

To  undeibtand  the  structure  of  a  watch, 

*  Vide  supra,  the  case  of  manufactured  out* 
lawries,  p.  254. 

•j-  See  Note  to  the  title  ^  Warranty,"  in  But- 
ler's edition  of  Co.  Lit — Ed. 

%  In  reading  of  the  remedies  applied  from 
time  to  time  by  Parliament,  in  those  early  days, 
to  the  abuses  ot  judicature,  remedies  never  curing, 
oftentimes  aggravating,  tne  disease,  it  is  seldtom 
possible,  at  this  time  of  day,  to  discern,  or  even 
to  conjecture,  how  far  the  men  of  law  acted  in  the 
character  of  open  oppugners,  how  far  in  that  of 
authors  or  supporters,  of  the  so-called  remedy.  In 
the  application  of  it,  iniquity  under  the  name  of 
jurisprudence  having  been  swelled  into  a  science, 
it  was  impossible  that,  among  the  efficient  mem* 
bers  of  the  government,  the  non-lawyers  should 
have  been  able  to  stir  a  step,  to  pen  a  clause,  with- 
out calling  in,  in  the  person  of  a  colleague  or 
subordinate,  the  assistance  of  the  lawyers*  The 
lawyer  (according  as  the  understandingof  th6n<w« 
lawyershe  had  to  deal  with  admitted,*»wl  bisowft 
dexterity  enabled  him)  would  of  course  do  what 
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W%efelmust  be  separately 
office  separately  considered* 
Td  obtain  a  clear  and  satisfactory  conception 
Of  the  system  of  technical  procedure,  it  was 
^  jnffccessary  that  each  separate  de- 


shield  be  separately  brought  to  view, 
ct$&  the  advantage,  to  the  production  of  which 
as  of  itself  and  by  itself  competent,  se- 
displayed. 

een  the  mendacity-licence,  and  the 
4tHu6€  of  writing  in  the  shape  of  ready  written 
pleading,  the  combination  was  most  intimate 
Closer  than  methanical  combination,  it  re- 
qtiired  a  sort  of  chemical  process  to  dissolve 
it»  and  present  the  elements  in  a  separate 
state. 

Thus  much  as  to  what  could  be  done,  and 
has  been  done,  by  the  mendacity  -  licence 
alone.  The  great  improvement  given  to  the 
Krirtue  of  this  element  by  the  addition  of  the 
other,  will  be  seen  in  the  following  chapter. 


CHAPTER  XVI 

ELEVENTH  DEVICE  —  READY  WRITTEN 
PLEADINGS 

§  L  Idea  of  a  system  of  pleading  adapted 
to  the  ends  of  justice. 

SHOULD  justice  ever  become  an  object,  a 
system  of  pleading  might  be  de vised,  which, 
Creating  no  delay,  and  giving  no  mendacity- 


depended  upon  him  towards  diminishing  the  effu 
fcacy  of  the  medicine,  or  converting  it  into  apoi- 
80IU  In  this  state  of  the  human  undei standing 
to  both  sides,  it  is  evdent  that,  in  the  long  run, 
taking  the  whole  of  the  course  together,  it  was  im- 
possible for  the  non-lawyer,  the  real  friend  and 
patron  of  the  people  in  the  character  of  .suitors. 
to  avoid  being  jockeyed  by  their  sham  friend  and 
Implacable  enemy,  the  lawyer. 

In  one  case  indeed,  and  (as  already  mentioned) 
but  one,  a  sincere  co-operating  hand  may  have 
been  lent,  even  by  the  lawyer,  to  the  correction 
Of  abuse:  and  that  is,  where,  but  for  correction, 
the  abuse  threatened  to  swell  to  such  a  pitch  as 
lo  producedestruction ;  the  dissolution  of  society, 
>r  the  destruction  of  the  lawyers  themselves :  the 
liasolution  of  society  altogether,  by  general  denial 
if  justice  originating  in  the  rapacity  of  the  law- 
rets,  supposing  their  wickedness  not  discovered ; 
flat  the  destruction  of  the  lawyers  themselves,  sup- 
p0*jag4t  seen  through  and  discovered* 
7  In  the  course  of  Cook's  intercourse  with  the 
savages,  such  were  the  charms  of  the 
c  found  among  them,  and^uch  the  force 
tion  exerted  by  them  on  the  hearts  of  his 
that>  by  the  general  eagerness  to  collect  the 
metal  tha^  constituted  the  price  of  their 
ft*  very  constitution  of  the  ship  was  put 

evils  of  the  technical  system, 
attending  the  relation  be- 


ween  m*f*vtoPtnershi pirn  the  one  part,  and' 
*»  P*&pie  (IftWa ;$at«f«  of  clients  and  sui  tors) 
fe  the  otter,  thftt,  to  produce  *  petty  profit  to  the 


licence,  should  at  the  same  time  give  real 
information  to  the  parties,  and  bind  in  chains 
the  despotism  of  the  judge* 

He  who  has  a  right  to  any  subject  of  pro- 
perty,—  immoveable  or  moveable,  sum  of  mo- 
ney to  be  paid  him  by  some  one  else,  service 
of  any  other  sort  to  be  rendered  by  a  deter- 
minate individual,  —  is  he  in  whose  favour 
some  one  in  the  list  of  events  or  states  of 
things  having,  with  reference  to  that  right, 
the  effect  of  collative  (or  say  mvestitwe)  events 
or  states  of  things,  has  taken  place:  no  article 
in  the  list  of  those  to  which,  with  reference 
to  that  same  right,  the  law  has  given  the  ef- 
fect of  ablative  (or  say  divestitive)  events  or 
state  ot  things,  having  subsequently  taken 
place  in  his  ca^e. 

The  nature  of  the  subject  of  property,  or 
of  the  right,  so  demanded  (ideas  never  having 
been  clear,  language  on  this  head  is  not  de- 
terminate,)''detei  mines  the  nature  of  the 
service  which  is  the  immediate  subject  of  de- 
mand the  service  which  the  plaintiff  prajs 
may  be  rendered  to  him  by  the  judge. 

General  description  of  the  proper  contents 
for  the  instrument  of  demand,  correspondent 
to  the  declaration  at  common  law,  the  bill  in 
equity  •  — 

1  Specification  of  the  service  demanded  at 
the  hands  of  the  judge ,  including,  of  course, 
where  property  is  in  question,  a  specification 
of  the  subject-matter  of  the  property. 

2  Indication  of  some  one  collative  event 


judge,  vast  loss  and  still  greater  mischief  in  other 
shapes  must  on  each  individual  occasion  be  done 
to  tne  suitors.  The  fees  squeezed  by  lawyers  out 
of  the  purses  of  insolvent  debtors  and  their  sink- 
ing creditors,  must  every  now  and  then  have  been 
like  the  nails  drawn  by  Cook's  sailors  out  of  the 
sides  of  a  ship,  which  a  few  more  ot  such  draughts 
would  have  sunk. 

Treated  like  what  it  really  has  been  —  has  been 
all  over  the  civilized  world,  a  perpetual  conspi- 
racy of  lawyers  against  the  people,  the  history  of 
jurisprudence  might,  besides  the  amusement,  be 
made  no  less  instructive  than  the  history  of  other 
conspiracies.  For  the  jurisprudence  of  Rome, 
something  has  already  been  done  in  this  way  by 
Pilati  One  of  these  days,  should  the  popular 
eloquence  and  grammatical  talent  of  Blackstone 
be  ever  united  in  the  same  pen  with  the  sagacity 
and  probity  of  a  father  Paul,  this  entertainment 
may  be  given  to  the  world.  Deserting  the  beaten 
track  of  conscious  hypocrisy  or  blind  servility, 
the  adventurer  in  this  department  of  literature 
may  here  strike  out  a  new  path  to  fame. 

In  pointing  out  the  artifices  of  priestcraft,  what 
multitudes  have  already  exercised  themselves  t 
The  artifices  of  lawyercraft  have  been  not  less 
numerous,  not  less  successful,  not  less  wicked ; 
yet  scarce  has  any  hand  yet  luted  up  so  much  as 
a  corner  of  the  veil  that  covers  them! 

Near  300  years  has  religion  bad  her  Luther, 
No  Luther  of  jurisprudence  is  yet  come; -~.no 
penetrating  eye  and  dauntless  heart  have  as  yet 
searched  into  the  cells  and  conclave  of  juris- 
prudence, t  ,  < 
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(or  more,  if  by  accident  there  should  be  more 
than  one,)  on  which  the  plaintiff  grounds  his 
title  to  that  service.* 

Reference  to  the  article  or  articles  (say  fur 
shortness  the  article)  of  the  body  of  law*  on 
which  the  demand  is  grounded ;  viz.  in  which 
the  right  or  title  to  a  service  of  the  "sort  in 
question  is  given  to  him  in  whose  favour  a 
rollative  event  of  the  description  in  question 
has  taken  place.  Assertion  of  the  matter  of 
law. 

Affirmation  (on  oath,  or  what  is  equivalent) 
of  his  belief  of  the  happening  of  an  individual 
event,  coming  under  the  description  of  the 
sort  of  collative  event  above  indicated.  As- 
sertion of  the  matter  of  fact. 

3.  Reference  to  the  article  of  law,  by  which, 
in  relation  to  the  same  service,  the  quality  of 
ablative  events  is  given  to  a  list  of  events 
therein  contained.  • 

Affirmation,  that  no  individuafevent,  com- 
ing under  the  description  of  any  one  of  the 
events  in  that  list,  has,  to  his  belief,  taken 
place  in  this  instance. 

This  (with  the  occasional  addition  of  so 
much  incidental  matter  as  \ve  have  seen)  ih 
what  comes  out  of  course,  at  thejudicial  meet- 
ing spoken  of  under  the  head  of  the  exclusion 
put  upon  the  parties.  Such  is  the  stock  of  in- 
formation required,  of  course,  by  the  judge,  to 
warrant  him  in  rendering  the  service  prayed 
for:  such  is  the  information  which  will  of 
course  be  given  by  the  plaintiff  himself,  by 
every  plaintiff,  in  so  far  as  his  intellectual 
qualifications  sei  ve  him  for  the  purpose:  such 
is  the  information  which,  in  case  of  any  de- 
ficiency in  these  qualifications,  it  will  belong 
to  his  professional  assistant,  if  any  such  be 
present,  to  draw  from  him  —  or,  if  not, to  the 
judge. 

According  to  the  importance  of  the  cause, 
in  itself,  or  in  the  estimation  of  either  of  the 
parties *(he  paying,  provisionally  at  least,  the 
extra  charges,  should  the  importance  of  it  be 
deemed  to  have  no  other  ground  than  the 
particular  state  of  his  own  particular  affec- 
tions,) minutes  will  therefore  be  taken,  or  not 
taken,  of  this  part  (as  of  other  parts,  if  any) 
of  the  evidence  :  but  at  any  rate  a  printed 
form,  with  proper  blanks,  will  be  filled  up 
and  signed  by  the  plaintiff,  to  serve,  pro  tanto, 
the  various  purposes,  private  and  public,  of 
a  record. 

Lawyer.  —  Mighty  well ;  but  all  this,  does 
it  not  suppose  two  things? — a  correspondent 
mass  of  what  you  call  substantive  law,  ou 

•  Where  punishment  or  satisfaction  at  the 
charge  of  the  defendant  is  the  service  demand- 
ed, the  list  of  collative  events  will  be  the  list  of 
criminative  circumstances  attached  to  the  de- 
finition of  the  offence ;  ablative,  or  what  are 
equivalent  to  ablative  events,  will  be  the  list  of 
justificative*  and  (if  any)  that  of  exemptive> 
circumstances,  • 


which  this  course  of  procedure  is  to  be  ground- 
ed, and  to  which  it  seeks  to  give  execution 
and  effect ;  and  that  mass  of  substantive  law 
in  the  state,  not  of  common,  but  of  statute 
law? 

Non-Lawyer.  —  Doubtless  it  does. 

Lawyer. — And  so,  according  to  you,  there 
can  be  no  such  thing  as  good  pleading,  with- 
out a  complete  body  of  laws  in  the  form  oi 
statute  law:  that  is,  without  the  extirpation 
of  the  good  old  common  law,  the  pride  oi 
ages,  the  Englishman's  best  treasure! 

Non-Lawyer — Say  rather,  if  you  please, 
the  English  lawyer's :  but,  as  to  that  point 
be  pleased,  if  you  have  any  curiosity,  to  re 
strain  it  till  you  come  to  the  device  spoket 
of  under  the  head  of  magnification  of  juris 
prudence. 

Lawyer — And  so  you  look  upon  it  as  pos 
sible,  do  you,  sir,  to  compose  a  complete  bodj 
of  statute  law,  extending  over  all  causes,  a: 
well  as  over  all  persons? 

Non-Lawyer.  —  Indeed  do  I,  sir;  and,  fo 
these  fifty  years  or  more,  the  more  I  have 
thought  of  the  task,  the  greater  does  the  fa- 
cility of  it  appear  to  me.  Not  a  cause  is  ever 
decided,  or  so  much  as  begun,  but  all  this, 
though  never  done,  is  supposed  to  be  done. 
Which,  according  to  you,  is  productive  of 
most  labour  and  most  difficulties?  —  to  form 
an  article  of  real  law  once  for  all;  or,  by  an 
endless  series  of  suppositions  never  realized, 
to  make  it  over  and  over  again  in  imagination, 
—  to  make  so  many  febam  substitutes  to  it? 
If  the  difficulty  be  insuperable  to  a  select 
draughtsman,  appointed  by  the  legislature, 
subject  to  correction  from  all  mankind,  under 
the  authority  of  his  eiPf>loyers  —  one  who 
may  have  been  occupying  a  whole  life  in 
thinking  of  it,  — how  comes  it  to  be  so  easy 
for  every  attorney,  special  pleader,  or  attor- 
ney's or  special  pleader's  clerk,  to  be  con- 
tinually imagining  such  laws  as  fast  as  called 
for? 

Among  the  objects  which  it  maybe  neces- 
sary for  the  judge  to  have  under  review,  to 
enable  him  to  compass  the  ends  of  justice, 
may  be  noted  three ;  the  description  ot  which 
it  will  in  all  cases  be  useful,  in  some  abso- 
lutely necessary,  to  have  in  a  fixed  form,, 
given  to  them  by  means  of  the  act  of  writing; 
viz.  the  demands  on  both  sides;  the  titles, 
or  grounds  of  demand,  on  both  sides;  and 
the  evidence:  — 

1.  Ou  the  part  of  the  plaintiff,  a  description 
of  the  demand  in  this  permanent  form  is  in 
general  necessary  for  the  use  of  the  judge;  to 
the  end  that,  in  the  event  of  its  being  acceded 
to  by  him,  the  decision,  the  judgment,  pro- 
nounced by  him,  and  the  execution  of  that 
judgment,  may  be  sure  to  be  corresponded 
to  it. 

2.  The  same  reason  applies  to  any 
that  may  happen,  in  the  course  of  the 
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to  fcfc  Wfttygfti*  forward  on  the  part  of  the  de- 
fcmla&t;  i&fiee,  in  case  of  any  such  counter- 
demand,  he  takes  upon  himself,  pro  tanto,  and 
In  tedpecfc  of  it^  the  character  of  plaintiff.* 

;$*  $0  fck*  flW**  of  the  Pontiff*  again,  a  de- 
signation  of  the  title,  or  ground  of  demand, 
in  t$ds  same  permanent  form,  if  not  at  all 
iifce*  necessary  to  the  judge,  would  be  more 
*5T  less  useful  to  him;  to  enable  him  (in  so 
fiBUP  as  reflection  for  any  consumable  length 
oC  time  may  be  necessary)  to  reflect  upon 
it,  without  danger  of  mis-recollection,  at  his 
leisure. 

•TW*  in  the  case  of  him  who  acts  as  judge 
In,  the  first  instance  But,  in  case  of  dissatis- 
faction on  either  side,  and  appeal  accordingly 
to  another  court  (especially  if  the  propriety 
of  the  conduct  of  the  judge  below  is  to  be 
among  the  subjects  of  inquiry,)  these  fixed 
designations  will  be  little  less  than  necessary 
The  demand  actually  acceded  to  by  the  judge, 
is  it  of  the  number  of  those  that,  according 
to  law,  are,  if  suppoited  by  appropriate  titles, 
capable  of  being  acceded  tov  The  title  on 
which  the  accession  given  to  the  demand  \v<is 
grounded,  is  it  of  the  number  of  those  to  which 
the  law  has  given  the  faculty  of  serving  as  a 
support  to  that  sort  of  demand ? — To  enable 
the  judge  above  to  give  a  surely-grounded 
answer  to  these  seveial  questions,  it  seems 
little  less  than  necessary  that  of  each  of  them 
there  should  be  a  description,  reduced  to  that 
permanent  form  which  excludes  all  dispute 
about  the  words,  and  enables  all  peisons  con* 
Cerned  to  refresh,  at  any  tune,  whatsoevei  con- 
ceptions  they  may  lespectively  have  formed 
of  it. 

4.  That  on  bothc*idcs  of  the  cause  the  evi- 
dence should  be  invested  with  the  *ame  per- 
manent character,   will  always  be  at  least 
*  '  *• 

conducive,  if  not  absolutely  necessary,  to  the 
ends  of  justice;  for  two  distinguishable  put- 
p0$e&: —  1*  That,  in  case  of  mendacity,  the 
alleged  matter  of  delinquency,  the  subject  or 
ground  of  prosecution,  and  eventually  of  pu*l 
nishment,  rrtay  be  ascertained  beyond  dispute , 
2,  That  eventually,  in  case  of  dissatisfaction, 
as  before,  it  may  be  seen,  upon  occasion,  how 
far  th$  decision  professedly  grounded  on  the 
evidence,  was  really  warranted  by  it. 

fSuch  are  some  of  the  principal  of  the  pur- 
poseswith  reference  to  which  the  exercise  of 
tb£  art  of  writing  promises  to  be  in  all  cases 
useful,  in  some  cases  little  (if  at  all)  less  than 
y  to  justice,  in  the  course  and  for  the 
ofthe  suit 

&  howsoever  necessary  it  may  be  at  some 
Of  Other  of  the  cause,  its  employment 


procedure,  in  the  case  of 
d,  and  avotvry  on  the  other, 
er  are  Recognised  as  acting, 

to  the  character  o(  plaintiff;    See 

Art  Pleader. 


Comyo1* 


to  the  exclusion  of  the  meeting  coremjndm 
where  practicable,  at  the  outset  of  the  cause, 
will  not  be  found  necessary,  or  so  much  as 
conducive,  to  justice. 

With  reference  to  both  points,  viz.  the  dc~ 
mand  (t.  e.  the  particular  nature  and  descrip- 
tion of  the  service  alleged  to  be  due,)  and  the 
title  (i  e  the  ground  of  the  demand  in  point 
of  law  and  fact,  as  above  explained,  f)  mia- 
conceptions  and  consequent  mis-statements 
on  the  part  of  the  plaintiff  (unblameable  as 
well  as  blameable)  are  apt  very  frequently  to 


ause 


In  so  far  as  the  true  riatuie  and  propriety 
of  his  demand  depends  upon  his  own  personal 
cognizance  of  the  facts  in  question,  such  in- 
correctnesses might,  in  case  of  due  attention, 
or  at  least  in  case  of  consummate  and  perfect 
intelligence,  on  his  part,  be  avoided.  But,  in 
so  far  as  it  depends  upon  the  personal  cog- 
nizance, anli  thence  on  the  testimony,  of  an 
extraneous  witness,  the  most  consummate 
wisdom  on  the  pait  of  the  suitor  would  not 
suffice  to  render  the  exclusion  of  them  in  any 
degree  secure  Still  Ie*s  would  be  the  chance 
of  their  being  avoided,  where  the  source  of 
the  necessary  evidence  is  the  reluctant  bosom 
of  the  adverse  party  in  the  cause 

Delivered  in  the  face  of  the  adverse  party, 
as  well  as  in  the  presence  of  the  judge,  a  mis- 
statement  of  that  fe»oit  may  receive  its  correc- 
tion the  next  instant  mis-statements  in  any 
numbei  may  receive  their  correction  at  the 
same  minute  delay,  vexation,  and  expense, 
avoided  altogether  .  nothing  of  which  a  dis- 
honest adversary  can  take  advantage,  so  as 
to  rendei  the  fulfilment  of  a  plaintiff's  demand 
either  distant  or  piecarious. 

Let  the  discussion  be  earned  on  in  writing 
— even  suppose  the  defendant  honest — a  single 
mis-statement  of  this  soit  cannot  receive  its 
correction  till  the  length  of  time  alloted  for 
the  defendant  to  put  in  his  plea  is  run  out  — 
a  length  to  which  there  are  no  certain  limits. 
But  technical  law  (especially  English  law,) 
if  it  does  not  find  a  man  dishonest,  is  almost 
sure  to  make  him  so,  if  he  has  anything  to 
gain  by  dishonesty,  under  the  tuition  of  his 
professional  advisers,  he  accordingly  lies  by, 
and  suffers  the  mis-statement  to  pass  uncor- 
rected:  consequence  to  the  unfortunate  au- 
thor, or  rather  utterer,  of  the  mistake,  loss 
of  the  suit  —  of  that  individual  suit,  at  any 
rate  liberty  or  not,  as  it  may  happen,  to 
bring  on  and  go  through  with  another,  if  so 
it  be  that  he  feels  himself  rich  and  bold 
enough. 

What  is  necessary  to  justice  is,  that  com- 
munications of  this  sort  should  respectively 
be  made :  what  is  not  necessary  is,  that  they 
should  be  committed  to  writing  before  the* 
are  made. 

f  Supra*  Chap.  VL  $#efasionr  qf  Parties 


§  2.  Pleadings  in  use,  their  modifications. 

Pleadings  (understand  ready  written,  de- 
livered in  the  form  of  writing  in  the  first 
instance,)  is  the  term  employed  to  designate 
any  masses  of  discourse  delivered  in  that 
form,  and  purporting  to  contain  allegations 
made  by  the  parties  on  the  occasion  arid  in 
the  course  of  the  cause. 

In  English  technical  procedure,  they  are 
distinguished,  according  to  the  courts  under 
the  judicature  of  which  they  are  delivered, 
into  common-law  pleadings,  and  equity  plea- 
dings. 

In  each  court  again  they  are  distinguishable 
into  general  pleadings  and  special  pleadings. 
I.  At  common  law.  In  a  cause  of  the  class 
called  civil  causes  (i.  c.  not  considered  as 
criminal  causes,)  the  first  instrument  is  de- 
livered on  the  plaintiffs  side,  and  is  called  a 
declaration.  * 

In  this  instrument,  the  nature  of  the  de- 
mand (i.  e.  of  the  service  demanded  at  the 
hands  of  the  judge)  is  supposed  to  be  stated  ; 
and,  as  supposed  or  pretended  (with  what 
truth  will  presently  be  seen,)  with  a  degree 
of  certainty  sufficient  for  the  information  of 
the  defendant  and  the  judge  :  and  moreover, 
the  title,  on  which  the  demand  is  founded, 
is  or  is  not  supposed  to  be  stated  with  like 
certainty  :  supposed  or  not  supposed  to  be 
thus  stated,  in  here  and  there  an  instance  it 
may  perhaps  be  found  to  be  so.* 

In  return  for  this,  comes  from  the  defen- 
dant's side,  if  anything,  an  instrument  called 
the  plea.  Laying  aside  demurrer,  by  which 
the  demand  is  disputed  so  far  only  as  con- 
cerns the  ground  it  rests  on  in  point  of  law, 
— and  setting  aside  also  ])leas  in  abatement, 
commonly  having  no  other  object  than  mere 
delay,  ami  never  having  anything  to  do  with 
the  demand, — the  other  sort  of  pleas,  pleas 
in  bar  to  the  action,  are  either  general  or  spe- 
cial. A  plea  is  called  general,  when  the  ef- 
fect given  to  it  is  the  putting  an  end  to  the 
line'of  altercationf  in  this  mode  :  it  states  a 
point,  which  it  calls  upon  the  plaintiff  to  join 
in  submitting  to  the  decision  of  a  jury  :  and 
admits  not  in  general  of  any  instrument  on 
the  part  of  the  plaintiff,  other  than  the  sig- 
nification of  his  consent  to  do  so.  To  do 
this,  is  to  bring  on  what  is  called  the  gene- 
ral issue :  to  plead  a  plea  having  this  effect, 
id  called,  for  shortness,  pleading  the  general 
issue,:}: 

*  Examples:  —  Debt  on  contract,  bond,  de- 
mand, recognizance,  or  judgment 

+  Comyn  (Edit.  1802,)  Pleader,  p.  387. 

5  General  issues  given  by  BlacKstone,  but 
given  only  as  examples,  are— not  guilty,  non 
ftftftumpsit,  nil  debet,  non  est  factum,  nul  tort  (in 
Gilbert  on  Evidence,  nul  t\el  tort.)  His  ac- 
count would  have  been  more  instructive,  had  he 
completed  the  list  of  thes|  general  pleas,  stating 
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What,  in  all  cases,  it  purports  and  is 
posed  to  do>  is,  to  express  in  general  terms  a 
denial  of  the  justice  of  the  plaintiffs  claim j 
at  any  rate  in  respect  of  fact  —  in  respect  of 
the  whole,  or  some  necessary  part,  of  the  mass 
of  facts  on  which  his  demand  is  grounded ; 
and  eventually  also  in  respect  of  law.  What 
in  meny  instances  it  really  does  (though 
without  professing  to  do,  and  perhaps  with- 
out being  generally  considered  as  doing,)  is 
the  giving  him  a  right,  at  the  trial,  to  Oppose 
the  demand  by  the  proof  of  counter-facts: 
counter- facts,  not  only  such  as  tend  in  dis- 
proof of  the  facts  relied  on  by  the  plaintiff 
but  other  facts  of  such  a  nature  that  the  law 
has  given  to  them  the  effect  of  establishing 
in  the  behalf  of  the  defendant  a  counter-title, 
having  the  effect  of  destroying  the  force  of 
the  plaintiff's  title,  even  should  the  facts 
which  constitute  it  be  established. 

A  special  plea,  —  though  in  one  respect 
true  or  false  as  it  happens,  meant  or  not 
meant  to  be  true  as  it  happens,— -is  in  an- 
other respect  constantly  true  :  and,  so  far  as 
it  is  true,  the  information  conveyed  by  it  is 
material  and  useful. 

The  matter  that  might  be  true  or  false,  as 
likewise  meant  to  be  true  or  meant  to  be 
false,  as  it  happened,  was  the  matter  of  fact 
asserted  by  the  plea. 

Of  the  information  conveyed  by  it,  that 
which  was  constantly  true,  was,  in  every 
case,  neither  more  nor  less  than  this :  viz* 
that  the  matter  of  fact  therein  asserted  was 
the  matter  of  fact  which  the  party*  if  he 
attempted  to  prove  anything,  intended  to 
attempt  to  prove.  It  might  happen,  that, 
knowing  it  to  be  false  and  >icapable  of  being 
proved,  he  did  not,  on  delivering  it,  intend 
to  attempt  proving  that  or  anything  else; 
delay  being  the  only  purpose  of  his  delivering 
it.  But,  if  he  intended  to  attempt  proving 
anything,  that  and  nothing  else  is  what  he 
(that  is,  his  lawyer)  must  have  intended  to 

all  along  by  their  side  the  species  of  action  to 
which  they  are  respectively  applicable.  In  Gil- 
bert's book  on  Evidence,  three  other  pleas  pre» 
sent  themselves  in  the  character  of  candidates  at 
least  for  admission  into  the  list:  viz.  1.  Non  as* 
sumpsit  intra  sex  annos ;  2.  Solvit  ad  diem ;  3. 
Nulium  fecit  vastum :  to  which  may  perhaps  be 
added,  nul  disseisin,  put  in  opposition  to  nul  tie! 
tort— Not  guilty,  Gilbert  applies  to  three  civil 
suits,  —  \iz.  trespass,  trover,  and  ejectment :  be- 
sides  criminal  sxuts. 

A  general  plea  is  in  every  instance  charac- 
terizable  by  a  few  words,  which  serve  for  the  de- 
nomination of  it.  Pleas  there  are  in  abundance, 
which,  though  special,  are  characterizable  still 
more  strictly,  viz.  each  of  them  by  a  single  word : 
some  of  them  much  more  frequent  in  their  ap- 
plication, and  in  that  respect  more  general,  than 
several  of  those  general  ones.  The  only  distinc- 
tion therefore  seems  to  be,  the  effect  given  or  not 
given  to  the  two  sorts  of  pleas  respectively t  *ft, 
above, 
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Why?   Because, by  the 
rift. this  instance  proper,  pracr 
ti^  that  and  that  alone  is  what  at  the  trial 
'    *  '* * "i  allowed  to  prove. 

general  plea,  that  which  brings 
^general  issue,  it  conveys  no  informa- 
all:  it  conveys  in  no  instance  any 
-information  of  the  ground  or  title  on 
the  defendant  means  to  rest  his  de- 
5,  than  in  most  instances  the  declaration 
of  the  ground  or  title  on  which  the 
1  tiff  means  to  rest  Jus  demand. 
Thus  stands  the  matter  in  regard  to  writ- 
{$#  pleadings.  General  pleading  conveys  no 
information,  but  there  is  an  end  to  it :  if  any 
information  is  conveyed  by  pleading,  it  is  by 
special  pleading,  but  there  is  no  end  to  it. 

v  Compare  this  with  the  result  of  the  meet- 
ing of  the  parties  in  the  presence  of  the  judge. 
Whatever  information  can  be  requisite,  either 
to  the  parties  or  to  the  judge,  may  be  ob- 
tained by  it,  and  obtained  at  once. 

II.  In  equity  procedure,  the  first  instru- 
ment delivered,  and  which  of  course  is  de- 
livered by  the  plaintiff,  is  called  the  bill.  It 
corresponds  to  the  declaration  at  common 
law. 

What  the  declaration  pretends,  or  is  pre- 
tended* to  do,  the  bill  really  does  *  it  states 
both  demand  and  title.  The  declaration 
conveys  its  no-instruction  in  a  discourse,  the 
length  of  which,  though  too  great  by  the 
whole  amount,  is,  in  comparison  with  that  of 
a  InlL  for  the  moat  part  moderate.  To  the 
length  of  a  bill  there  are  no  bounds, 

What  it  calls  for,  is,  an  answer.  What 
it  produces  (not  to  speak  of  demurrers,  as 
above)  is  most  frequently  an  answer — not 
very  unfrequently  a  plea .  the  answer,  upon 
oath ;  the  plea,  not  upon  oath. 

The  plea  is,  in  every  instance,  of  the  na- 
ture of  the  special  plea  above  described  in 
regard  to  pleadings  at  common  law. 

In  equity,  as  at  common  law,  pleadings 
used  at  one  time  to  be  drawn  into  length  by 
altercation.  In  both  instances,  but  more  par- 
ticularly in  equity,  the  length  of  the  chain 
ba*  oJf  late  years  been  more  or  less  contract- 
ed, by  th$  opposing  pressure  of  public  indig- 


.As.to  the  range  of  the  mendacity-licence 
ujxdfcr  the  two  systems,  it  is  already  under- 
fttoqd.  In  common-law  pleadings,  it  has  no 
£X€£ption:  in  equity  pleadings,  the  instru- 
anawer  constitutes  the  only 

this  device )  in  conjunction  with 
tfevicet*  ty  Judge  and  Co. 


the  profit  produced  to  the  part- 
system  of< pleading,  conducted 
complex  mm:  inclu- 
i  the  accumulated  be- 
produc^d'by  the  four  principal  articles 


in  the  already  enumerated  list :— L 
ation  of  times  for  operations ;  2,  Lonintet* 
vals  between  sitting  and  sitting ;  3.  Principle 
Of  nullification;  4.  Mendacity-licence:  inth- 
out  reckoning  the  master-device,  exclusion  of 
parties  from  the  judge's  presence,  and  other 
devices,  the  benefit  of  which*  how  consider- 
able soever  in  itself,  is,  in  the  character  of  an> 
auxiliary  to  the  device  here  in  question,  lest 
considerable,  or  less  conspicuous* 

That  the  nature  and  utility  of  so  rich  a 
compound  may  be  the  more  clearly  under-* 
stood,  let  us  endeavour  to  bring  to  light  the 
separate  virtue  of  each  element  taken  by  it* 
self:  what  each  has  contributed  to  the  com- 
mon ends. 

Taking  this  element  for  the  basis,  let  ud 
first  observe  its  virtues  when  pure;  and  then, 
conceiving  the  several  others  as  if  necessarily 
added  one  after  another  (not  that  in  fact  they 
were  so,)  Observe  what  additions  it  stands 
indebted  for  to  the  separate  virtues  of  the 
seveial  othei  elements  so  intimately  and  hap* 
pily  combined  with  it* 

1.  Had  it  stood  by  itselt,  the  sources  of  tivt 
mischiefs  produced  by  it  to  suitors,  and  thejxe* 
of  the  advantages  to  the  man  of  law,  would* 
have  been  confined  to  these, — viz.  1.  Employ* 
merit  of  wiitmg  in  cases  where  it  was  impron 
per,  as  being  either  useless,  or  preponderantly 
expensive*  2.  Accumulation  of  surplusage. 

2  Fi  om  the  blind  fixation  of  times  for  judi- 
cial operations — from  this  device  alone*  added 
to  that  of  unnecessary  and  excessive  scrib- 
bling, might  have  been  derived  a  further  ad- 
vantage, besides  the  advantages  already  spoken 
of  as  drawn  from  this  same  device.  The  suit 
being  brought  to  a  premature  and  fruitless 
end  by  the  breach  of  this  or  that  blind  ap* 
pointment,  the  use  of  the  pleadings  delivered 
in  the  course  of  that  suit  might  have  been 
deemed  to  have  terminated  along  with  it :  coq* 
sequence,  if  another  suit,  then  a  fresh  series 
of  pleadings;  useful  or  useless,  with  or  without 
surplusage,  quantity  of  writing  doubled. 

3.  Another  addition  is  made  to  the  virtues 
of  the  compound,  by  the  application  ef  the, 
piinciple  of  nullification.    In  regard  to  instru* 
ments,  the  principle  of  nullification  renders 
much  the  same  sort  of  service,  as  is  rendered 
by  the  blind  fixation  of  times,  in  regard  to 
operations.    In  both  instances,  the  object  was 
to  make  a  pretence  for  causing  to  be  dona 
over  again,  business  that  had  been  done  al- 
ready.    For  this  profitable  reiteration,  the 
n on- performance  of  this  or  that  operation  at 

given  time  formed  one  pretence;  the  sup* 
posed  incongruity  of  this  or  that  instrument 
Formed  another  pretence.  ; 

4,  Let  MS  next  observe  the  additional  a4t 
vantage  derived  from  thq  excessive  length  of 
mt^val  between  sitting  and  sitting,    Tftft 
preceding:  device  furnishing  m<?<ww~~thM  fillj?r 
nisbes 
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tfce  sfttfngfc  #om  dty  to  day,  arid 
oflfkxte  ad  well  a*  courts  open  alike  at  All 
times,  tbfe  operation  omitted  one  day  might 
be  performed  the  next :  the  instrument  pro- 
nounced incompetent  one  day,  might  be  af- 
irtended  or  replaced  the  next. 

In  this  mode  the  interest  of  Judge  and  Co. 
would  indeed  have  been  served  well  enough ; 
btit,  both  parties  being  materially  vexed  and 
pillaged,  neither  of  them  very  materially 
served,  Judge  and  Co.  would  have  found  them 
bbth  complaining,  neither  joining  with  them 
to  deliver  the  other  into  their  hands.  Means 
for  plaguing  the  adversary  would  not  have 
been  wanting  ;  but  motives  would  have  been 
inadequate. 

Interpose  the  length  of  interval,  institute 
terms  and  circuits,  manufacture  inevitable 
delay, — in  proportion  to  the  length  of  it  the 
account  of  encouragement  swells  :^  the  value 
of  the  delay  rises  in  the  joint  ratio  of  the 
weight  of  the  burthen  from  which  a  man  is 
respited  (or  perhaps  liberated,)  and  the  length 
of  the  respite :  to  the  dishonest  debtor,  to 
the  dishonest  usurper  of  another  man's  right, 
to  the  malefactor  in  every  stage  of  guilt,  the 
commodity  offered  becomes  more  and  more 
valuable,  in  proportion  to  the  magnitude  of 
the  debt  due,  the  value  of  the  right  usurped, 
and  (in  so  far  as  any  proportion  between  de- 
linquency and  punishment  is  maintained)  the 
inischievousness  of  the  crime. 

Without  this  device,  the  partnership  would 
have  stood  alone,  with  the  whole  world 
against  them :  with  all  their  power,  they 
might  have  found  an  united  people  too  many 
for  them.  Availing  themselves  of  this  device, 
and  availing  themselves  of  it  to  the  extent  we 
see  and  feel,  they  made  a  division  among  their 
adversaries — they  made  a  coalition  with  one 
half  of  them:  in  every  dishonest  debtor,  in 
every  usurper  of  another's  right,  in  every 
malefactor,  in  every  evil  doer,  they  behold  an 
eager  customer,  a  purchaser,  an  accomplice. 

5.  The  mendacity-licence  may  close,  as  it 
served  to  crown,  the  list.  It  contributed  to 
the  common  end  in  two  perfectly  distinct 
ways :  — 

1.  To  the  dishonest  defendant  it  was  of 
use,  by  affording  an  additional  source  of  de- 
lay. The  fund  of  true  allegation  has  narrow 
limits :  the  fund  of  false  allegation  is  inex- 
tinguishable. Let  the  length  of  time  gained 
by  an  allegation  on  the  defendant's  side  be 
ever  so  great,  say  six  months ;  without  the 
benefit  of  the  mendacity-licence,  the  advan- 
tage thus  obtainable  would  be  but  inconsider- 
able. In  multitudes  of  the  causes  that  now 
take  place,  the  demand  is  of  a  debt,  and  the 
dsbt  justly  due.  But  (the  debt  being  by  the 
supposition  due,)  on  the  part  of  the  defend* 
ant,  the  case  admits  not  of  any  allegation  that 
shall  be  at  the  same  time  pertinent  and  true. 
Here  ia  delay  enough,  if  *t  could  find  custom* 


but  nobody  is  in  a  condition  td  fttfy'it* 
the  oath,  with  itd  evirttual  punishment,  fK# 
oith  and  the  scrutiny,  form  a  bar,  whSfth  til 
few  rash  adventurers  excepted)  excluded  atf 
maid  fide  customers.  Remove  the  bar,  tod 
you  have  as  many  customers,  as  you  can  fintf 
or  make  dishonest  debtors. 

From  the  defendant's  side,  let  us  turn  to 
the  plaintiff's.  Ohe  of  two  classes  of  dishonest 
plaintiffs  owes  its  existence  to  this  device. 

There  stands  one  man,  who,  having  a  right 
(say  to  a  sum  of  money  due,)  and  being  of 
course  conscious  of  that  right,  is  led  by  anger, 
or  some  project  of  advantage,  to  convert  that 
right  into  an  instrument  of  oppression.  Men 
of  this  description  have  no  need  of  the  men* 
dacity-licence.  The  vexation  and  expense 
produced  by  the  other  devices  furnish  him 
with  the  means. 

But  men  thus  circumstanced  are  in  coda- 
parison  but  few.  Establish  the  mendacity- 
licence,  remove  the  bar  set  up  by  the  oblign* 
tion  to  speak  truth,  their  number  is  without 
bounds. 

The  demon,  by  I  forget  what  father  of  the 
church,  was  styled  the  ape  of  the  Almighty* 
Conceive  him  in  the  character  of  the  un- 
righteous  judge  (that  is,  under  the  fee-gather- 
ing and  technical  system,  of  any  judge,)  with 
the  mendacity-licence  in  one  hand,  and  the 
other  open  to  receive  the  fees,  addressing 
himself  to  rogues  of  all  classes  by  two  differ- 
ent invitations :  — 

"  Come  unto  me,  all  ye  that  are  heavy  la- 
den:" down  with  your  money,  out  with  your 
lies,  and  I  will  give  you  rest,  —  rest,  perad- 
venture  for  ever:  rest  for  many  and  many  a 
day,  at  any  rate.  Such  is  his  address  to  dis- 
honest debtors. 

Come  unto  me,  all  ye  who,  seeing  adver- 
saries in  your  way,  see  them  unable  to  defend 
themselves:  come  ye  unto  me;  ye  have  no 
need  of  right,  so  ye  bring  lies^  and  money : 
your  money  is  my  reward,  your  lies  are  my 
pretence.  I  will  deliver  your  adversaries  into 
your  hand  :  numbering  (adds  the  commen- 
tator) among  your  adversaries,  all  whose  ene- 
my you  are,  whether  they  are  or  are  not  your* 
enemies.  Such  is  his  address  to  all  such  who 
may  be  engaged  to  tread  in  the  paths  of  ini- 
quity and  oppression  in  the  character  of  plain- 
tiffs—plaintiffs,  without  being  creditors. 

§  4.  Pretended  use  of  this  device, — certainty* 

In  the  regular  form  of  technical  procedure, 
written  pleadings  are  constantly  required. 

We  have  seen  the  information,  which,  under 
natural  procedure,  is  given  ;  given  by  the  ju- 
dicial meeting,  given  of  course,  and  without 
professing  it.  Of  this  body  of  information,  a 
small  part  only  can  by  technical  procedurte  be 
so  much  as, professed  to  be  given;  and  what*' 
soever  professions  of  this  kind  are  made,  are 
false. 
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the  nature  of  the  service 
demanded,  a>id  the  ground  of  the  demand,  it 
tm  t4>o  much  to  say  that  no  true  in- 

o&  i*  *ver  §pven  m  any  °f *ke  instru- 

wtrtptised  under  the  name  of  pleadings, 
hus  universal  would  not  have  been 
nor  so  much  as  in  a  superior  de- 
&re$  subservient,  to  the  purpose.  What  was 
tfpBcient  was,  that,  along  with  the  matter 
which,  had  it  stood  alone,  would  as  far  as  it 
Wetit  have  been  instructive,  so  large  a  dose 
j6#  falsehood  was  everywhere  mixed,  as  was 
aufficient  to  destroy  all  confidence,  all  capa- 
&$y  of  instruction,  in  such  part  of  the  mass 
a*  was  true. 

'.Certain  Jews,  travelling  towards  a  sea- 
port,  met  with  a  Chnstian,  and  asked  him 
the  way  to  it.  He  pointed  along  the  shore, 
to  a  path  which  he  knew  would  soon  be  co- 
vered by  the  tide :  they  struck  into  it,  and 
were  drowned.  To  the  Christianity  of  Lord 
Coke,  by  whom  the  stratagem  is  leported,  it 
affords  matter  of  exultation.  "  Thus  perish- 
ed," says  he,  "  these  infidel  Jews/'* 

This  stratagem  may  be  received,  if  not  as 
the  model,  at  any  rate  as  an  emblem,  of  the 
policy  puisued  in  the  adjustment  of  the  prin- 
ciples of  pleading.  Misconception  is  worse 
than  no  conception,  false  infoimation  is  worse 
than  none*  Had  the  communicative  Christian 
held  his  peace,  the  infidels  might  have  es- 
caped. When,  from  a  source  from  which  he 
had  expected  information,  a  man  finds  none, 
the  effect  of  his  disappointment  is  only  to  put 
him  upon  the  look-out  for  another .  false  in- 
formation, when  acted  upon,  cuts  a  man  off 
from  true,  and  makes  error  sure 

The  first  object;  therefore,  was  to  produce 
misconception  —  misconception,  and  ceitain 
error  in  consequence.  Unfortunately,  tbe 
advantage  derivable  from  this  policy  has  its 

•  The  facts,/is  reported  in  the  2d  Inst.  506-8, 
are  shortly  these :— Edward  the  First,  in  consider- 
ation of  a  fifteenth  granted  to  him  by  the  Parlia- 
inept,  consented  to  the  passing  of  the  IB  Ed.  I., 
which  forbade  any  Jew  to  take  usury  upon  any 
lands,  rents,  or  other  things.  The  consequence 
was,  that  more  than  15,000  Jews  left  the  king- 
dom. The  richest  of  them  embarked  with  their 
treasures  in  a  large  ship,  and  when  they  had  got 
beyond  Queenborough,  the  master  and  some  of 
tbe  sailors  agreed  to  destroy  their  passengers  by 
a  stratagem.  They  cast  anchor  m  a  place,  where 
tfes  shipat  the  ebb  was  left  on  the  dry  sands. 
Tfie  toaster  then  enticed  the  Jews  to  walk  with 
tiMJb,  for  their  recreation,  and  when  he  perceived 
the  'tide  coming  in,  he  stole  away  from  them, 
back  to  the  ship  in  safety.  The  tide 
the  Jews,  and  as  all  help  was  refused 
> were  drowned.  The  master  and  his 
f  were  indicted  for  murder,  convicted, 
the  end  of  tbe  case,  Coke  says, 
appeareth  that  Divine  ultion 
el  Je we,  wick edaud  wretched 
.-_„,__  _  _tt  Of 4srudty  are  seldom  unpaid/' 
flie  w*#  i§  also  referred  to  in  3  Inst.  50—  Ed. 


bounds.  Information  recognised  to  be  false, 
becomes  tantamount  to  ruin,  The  first  gang, 
of  the  infidels  were  drowned;  but  had  a  se- 
cond been  within  sight,  the  stratagem  would 
not  have  succeeded  upon  the  second. 

In  pleadings,  certainty  is  a  qualification 
exacted  with  the  utmost  rigour.  Certainty, 
a  non-lawyer  would  say  to  himself,  includes 
truth.  No  such  thing.  By  certainty,  though 
they  have  never  said  as  much,  they  mean 
precision  precision,  and  nothing  more.  Pre- 
cision is  a  quality  which  it  is  just  as  easy  to 
give  to  falsehood  as  to  truth :  accordingly, 
so  it  be  but  precise,  what  is  notoriously  false 
is  just  as  good  as  if  it  were  true. 

Precision  and  assuredness  being  two  qua- 
lities which,  consistently  with  truth,  it  is 
scarcely  in  the  power  ot  the  plaintiff  to  give 
to  the  allegation  by  which,  in  the  first  in- 
stance, he  states  the  nature  and  ground  of  his 
application'Yo  the  judge,  —  the  rational  and 
obvious  course  is,  to  permit  it  in  the  first 
instance  to  be  worded  with  that  degree  of 
generality  and  indecision,  which  cannot  but 
accompany  the  conception  entertained  of  it 
by  the  plaintiff  in  the  interior  of  his  rmnd.f 


+  At  the  hands  of  another  individual,  and, 
his  default,  at  the  hands  of  the  judge,  a  m 
may  have  a  right  to  a  service  —  to  a  sfctvlce  of 
any  degree  of  importance, — and  yet,  in  the  first 
instance,  antecedently  to  an  explanation  (to  an 
explanation  which  cannot  take  place  without  a 
meeting  of  the  parties  in  the  presence  of  the 
judge,)  not  a  single  circumstance  may  be  capable 
of  being  averred  with  precision,  consistently  with 
truth : — not  the  quality  and  quantity  of  the  ser- 
vice, the  time  at  which  it  became  due,  the  place 
at  which  it  should  have  been  rendered,  the  title 
on  which  the  ridit  to  it  is  grounded  (including 
the  numerous  list  of  collative.  events,  one  or 
other  of  which  must  be  affirmed,  and  of  ablative 
events,  all  of  which  must  be  negatived,  with  all 
their  several  circumstances  of  time,  place,  and 
individual  things  and  persons  concerned:)  no, 
nor  so  much  as,  among  two  or  more  persons,  the 
individual  by  whom,  or  at  the  charge  of  whom, 
the  service  (payment  of  money,  suppose)  should 
have  been  rendered.  All  depends  upon  informa- 
tion, which,  by  the  assistance  of  the  judge,  may 
or  may  not  be  obtainable,  but  which,  without 
that  assistance  (that  is  to  say,  at  the  commence, 
ment  of  the  suit,)  is  plainly  unobtainable. 

In  any  of  these  cases  (cases  occurring  in  every 
day's  practice,)  what  can  be  more  barbarous 
than,  on  pain  of  loss  of  cause,  under  a  penalty 
severe  to  any  amount,  unjust  m  every  case,  thus 
to  insist  upon  precision,  when,  consistently  with 
truth,  precision  is  impossible  ? 

Suppose  the  parties, — one  plaintiff,  and  ofce 
defendant,— met  together  in  tne  presence  of  the 
judge,  everything  of  this  sort  will  either  be  cleared 
up^-cleared  up  at  once,  or  put  in  the  best  trai. 
for  being  so. 

Suppose,  besides  the  plaintiffi  two  individuals, 
of  whom  it  is  as  yet  uncertain  on  which  tn* 
burthen  ought  to  rest:  let  both  of  them  be  pre- 
sent at  tlie  meeting,  this  point,  it  will  frequently 
happen,  may  be  cfearufl  up  on  the  spot,  and  in 
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This  course  was  too  simple  for  the  founders 
of  English  jurisprudence.  Certainty  (mean- 
ing, as  before,  precision)  —  certainty,  it  had 
occurred  to  them,  was  a  very  desirable  pro- 
perty;  as  on  all  other  occasions,  so,  in  parti- 
cular, on  the  occasion  of  all  allegations  and 
communications  made  for  the  purposes  of  jus- 
tice. Certainty,  therefore  —  nothing  short  of 
certainty,  was  what  on  this  occasion  they 
were  determined  to  have.  But  the  allegation 
you  insist  upon  cannot  at  the  same  time  be 
thus  certain,  and  be  true.  Well  then,  if  that  be 
the  case,  we  won't  insist  upon  its  being1  true. 
In  our  law,  in  our  morality,  diffidence  is  un- 
pardonable: as  to  falsehood,  far  from  shock- 
ing us,  it  is  on  all  occasions  our  delight.  Fear 
nothing,  plaintiff;  falsehood  shall  be  no  pre- 
judice to  you,  so  it  be  advanced  with  confi- 
dence. 

To  men  who  could  decide  thus,  all  idea  of 
utility  must  have  been  altogether  dut  of  sight: 
adherence  to  practice,  adherence,  and  that  of 
the  blindest  kind,  was  taken  for  the  only  rule. 
For  every  purpose  of  information,  false  in- 
formation must  in  this  case  have  been  worse 
than  none :  the  effect  of  it,  if  it  had  any, 
could  only  be  to  mislead.  Yet  this  falsehood 
they  were  determined  not  only  to  receive  from 
the  plaintiff,  but  to  force  him  to  give. 

Of  the  information  required  to  be  given, 
and  given  accordingly,  in  pleadings,  what  can- 
not be  said  is,  that  it  is  in  every  instance 
false :  what  may  be  said  is  that  it  is  in  so 
many  instances  allowed  to  be  false,  that,  upon 
the  whole,  it  is  of  at  least  as  little  use  as  if 
it  were  always  so. 

Not  content  with  requiring,  at  the  hands 
of  a  plaintiff,  allegations  which,  supposing  it 
in  his  power  to  render  them  correct,  might 
afford  to  the  defendant  information  capable 
of  being  of  service  to  him  for  the  guidance  of 
his  defence,  —  might,  in  a  word  (in  so  far  as 
it  were  true  and  correct,)  be  useful  and  in- 
structive;—  they  have,  ,on  various  occasions, 
insisted  on  a  variety  of  allegations,  partly 
false,  partly  irrelevant,  partly  absurd  and 
unmeaning,  and  which,  if  true,  could  not  be 
of  any  use.  Why  insist  upon  them?  For  what 
reason  ?  Because  the  insertion  of  them  had 
been  customary.  Violation  of  truth  is  a  thing 

consequence  one  of  them  be  left  free.  He  has 
had  to  make  this  one,  perhaps  unpleasant  visit ; 
at  this  price  he  ii^free.  What  is  this,  compared 
to  an  English  equity,  or  even  common  Jaw  suit? 
Mrhat  a  flea-bite  is  to  a  fracture. 

Under  the  technical  system,  the  right  and  the 
wrong  defendant  being  as  yet  absolutely  undis- 
tinguishable,  the  plaintiff  hnds  himself  compel- 
led to  fix  upon  one  of  them  in  the  dark.  At  the 
end  of  the  suit,  when  the  evidence  comes  to  be 
heard,  the  one  thus  fixed  upon  turns  out  to  be 
the  wfrong  one.  Here,  then,  instead  of  the  money 
,  (supposing  it  money)  justly  due  to  him,  the  re. 
*ul*  i*.  Hi*  Ahliflratinn  of  Davinff  three,  four*  or 


not  worth  avoiding;  departure  from  custom, 
from  precedent,  would  be  intolerable. 

If  the  judicial  power  had  seconded  th$ 
views  of  the  legislative,  the  state  of  legisla* 
tion  on  this  ground  would  not  have  been  thus 
deplorable.  A  time  there  was,  in  the  reign 
of  one  of  the  Edwards,  when  the  legislature, 
by  an  act  which  is  still  in  force,  conveyed  to 
the  respective  courts  (or  rather  to  the  chan- 
cellor) a  subordinate  power  of  legislation  in 
this  behalf.  But  power,  legal  power,  is  one 
thing ;  knowledge,  intelligence,  which  is  in- 
tellectual power  (not  to  speak  of  inclination,) 
is  a  very  different  thing.  What  the  legislator 
did  convey  to  them,  was  legal  power :  what  he 
knew  not  how  to  convey  to  them,  was  incli- 
nation: what  he  could  not  convey  to  them, 
was  adequate  intelligence  :  he  had  it  not  to 
give  ;  they,  if  he  had,  were  not  in  a  condition 
to  receive  it.  Had  their  stock  of  intelligence 
been  ever  so  abundant,  what  should  have  been 
their  inducement  to  employ  it?  The  labour 
would  have  been  their  own ;  the  benefit  would 
have  been  reaped  by  their  fellow-subjects :  a 
part  by  suitors  ;  the  other  part,  and  the  most 
valuable  (because  reaped  without  expense,) 
by  those  whose  good  fortune  it  would  be,  by 
means  of  the  information  thus  afforded  them, 
to  escape  the  misfortune  of  becoming  suitors. 
Instead  of  pursuing  the  course  prescribed  to 
them,  they  took  a  course  which  was  at  once 
more  commodious  and  more  profitable.  They 
left  it  to  the  plaintiif  to  word  his  own  demand; 
and  when  worded  by  him,  and  worded  at  his 
peril,  he  learnt  by  the  gain  or  loss  of  his  cause, 
whether  the  wording  of  it  was  or  was  not 
to  their  taste.  For  themselves,  they  never 
thought  anything  about  tiie  matter:  it  was 
for  him  to  declare,  and  at  the  peril  of  loss,  and 
perhaps  ruin,  what  those  conceptions  were, 
which,  so  far  from  having  been  declared  and 
made  known,  had  never  been  so  much  as 
formed. 

The  same  proposition  was  capable  of  being 
expressed  in  a  multitude  of  different  ways, 
and  perhaps  with  equal  propriety  in  any  one 
of  the  whole  number.  When  the  suitor  came 
to  give  words  to  his  claim,  what  was  the  in-* 
quiry  of  the  judge  ?  Not  whether  the  word- 
ing employed  by  the  plaintiff  was  capable  of 

five  score  pounds  more  than  a  great  majority  of 
the  people  would  be  respectively  able  to  pay, 
were  they  to  leave  themselves  houseless,  naked, 
and  penniless.  In  this  condition*  the  plaintiff 
has  to  seek  his  remedy  against  another  defendant, 
who,  if  for  this  time  he  happens  ,to  be  the  right 
one,  may  have  gone  out  of  reach  %  or  become  in- 
solvent; or  the  evidence  by  which,  if  tak^n  in 
time,  the  obligation  might  have  been  proved 
upon  him,  may  be  unobtainable.  But  suppose 
the  plaintiff  at  this  time  successful :  will  h& ob- 
tain reimbursement  of  the  costs  produced  by 
his  innocent  and  inevitable  mistake  ?  Not  he 


t^  pttriM^,  but  whether  theywe^ 
y*>rda  which  lie  himself  (the  judge) 
l^ye  <employe<JL  If  there  was  $  hair's- 
$flfereacef  BO  much  the  worse  for  the 
h»  cause  was  gone* 

any  possible  means  of  safety  for 
,  or  perhaps  obnoxious,  suitor? 
it  has  appeared  to  me  that  there 
Done*     The  claim  was  alike  capable  ol 
preferred  in  either  of  two  ways  :  the 
itiff  pitched  upon  the  first,  the  judge  upon 
second :  had  the  plaintiff  employed  the 
,  the  judge  would  have  stamped  his  ex- 
*ve  approbation  upon  the  first. 
To  the  non-professional  reader,  a  few  spe- 
jstraens  of  what  lawyers  call  certainty  may  be 
JttUher  useless  nor  unacceptable :  — 

A  specific  thing  (if  you  want  to  get  it  of 
*  man,  or  he  wants  to  get  it  of  you,)  belongs 
to  the  class  of  moveables,  or  to  the  class  of 
imifloveables. 

The  first  instrument  by  which  any  infer- 
p&ation  is  pretended  to  be  conveyed,  is  the 
declaration— the  first  instrument  delivered  in 
the  plaintiffs  name.  Under  natural  proce- 
dure, at  the  first  judicial  meeting  (be  it  a 
Woveable  thing,  or  a  thing  immoveable,  that 
is  demanded,)  what  the  thing  is  that  is  de- 
manded, and  on  what  ground  it  is  demanded, 
would  (amongst  so  many  other  articles  of  in- 
formation  that  might  eventually  be  of  use) 
came  out  of  course,  with  every  degree  of  cer- 
tainty that  was  at  once  requisite  and  prac- 
ticable. 

How  is  it  under  technical  procedure  9  If  it 
is  ahorse  your  adversary  wants  of  you,  the 
action  is  called  an  action  of  trover,  and  the 
declaration  a  declaration  in  trover.  To  state, 
and  with  truth,  what  it  was  that  was  wanted 
of  you,  viz.  that  it  was  a  horse,  could  not  well 
be  avoided :  but  as  to  the  ground  of  the  de- 
matld,  the  statement  under  this  head  must 
always  indeed  be  precise,  but  (except  in  a 
eqse  which  scarce  ever  happens)  it  must  as 
0qrt|rinly  be  false.  It  must  be  not  only  false, 
buf  impertinent.  Had  it  been  necessary  for 
him  to  say  how  the  animal  became  his,  this, 
tn  case  of  his  demands  being  unjust,  might 
jiaye  been  of  use  to  you.  This,  accordingly, 
ill  5yhat  he  is  excused  from  saying ;  what  he 
to  obliged  to  say  is,  how  it  came  to  be  yours : 
that  is,  in  your  possession  for  the  time 
i,  if  his  demand  be  well  grounded,  you 
pfirpaanent  right  fa  it.)  You  found 
tltfs  is  wfoat  he  would  always  be 
to  say,  even  were  he  to  know  that  you 
t  or  that  be  lent  it  to  you. 
a  thin  immovable  is  the  subject 
is  still  worse.  Not  only  the 
%  ia|  never  given,  but, 
,  oj?  the,  subject  of  the  de- 

?ay» given,  it  is  never  true.  If  it  is 
lift  *  Dtaa  wants  of  you,  bis  lawyer 
mentions  twenty  acres  or  two  hundred— any 


number  that  he  pleases.  Af  to  tlte  tft&tj  the 
place  of  instruction  is  here  again  suppled  by 
falsehood  a&d  impertinencies*  A  foolish  story 
is  told  about  somebody  called  Doe,  that  was 
turned  out  by  somebody  called  Roet~-an  ima- 
ginary man  by  another,  —  as  anybody  may  see 
in  Blackstone.* 

Thereupon,  to  work  the  lawyers  go,  upon 
the  ground  of  this  superficially  silly,  funda- 
mentally wicked,  story  :  justice  the  pretence, 
pillage  the  object  and  result,  mendacity  the 
means. 

Are  you  really  at  a  loss  to  know  what  it 
is  the  man  wants  of  you  ?  The  information 
pretended  to  be  given  by  your  adversary  being 
all  a  sham,  —  if  you  want  any  real  information, 
it  is  for  you,  the  defendant,  to  apply  for  it. 
Your  lawyer  makes  a  motion  for  it.  so  jnuch 
more  business:  a  cause  within  a  cause.  Here 
we  see  the  use  of  the  false  information  :  to 
make  a  ma*  pay  so  much  the  more  if  he  would 
have  true. 

Where  ignorance  or  doubt  is  the  real  state 
of  the  mind,  assertion  of  knowledge  is  menda- 
city. Who  is  there  that  does  not  see  this  ? 
What  lawyer  can  avoid  seeing  it  ?  Every  da- 
gree  of  persuasion,  short  of  that  which  ifjQS* 
pressed  by  the  word  knowledge,  is  proscribed 
in  pleading  :  it  would  be  want  of  certainty, 
Mendacity,  therefore,  on  the  part  of  every 
snitor  whose  degree  of  persuasion  falls  short 
of  the  highest,  is  called  for  and  compelled, 
Moral  vice  is  made  into  a  legal  duty  :  and  a 
duty  for  the  breach  of  which  there  is  no  par~ 
don. 

Wherever  a  man  speaks  in  the  disjunctive, 
a  sort  of  doubt  is  confessed  :  which  is  a  sort  of 
ignorance.  Accordingly,  the  disjunctive  con- 
junction or  is  proscribed  in  pleading.  The 
word  and  is  exacted  instead  of  it.  Why  ? 
Because  and  is  always  certain^  though  it  be 
always  false. 

Half  a  dozen,  or  thereabouts,  is  the  num- 
ber of  different  titles,  upon  one  or  othei  of 
which,  or  perhaps  sometimes  two  qr  more  at 
a  time,  a  demand  of  money  due  is  most  fre- 
quently apt  to  be  grounded  :  work  and  la* 
bour  done,  goods  sold  and  delivered,  money 
lent  without  secunty,  money  lent  on  note  of 
hand,  and  so  forth.  You  sold  the  defendant 
a  horse  for  £20,  and  he  gave  you  his  note  of 
hand  for  it.  It  is  matter  of  doubt  to  you, 
which  fact  you  may  be  best  able  to  prove  : 
the  sale  of  the  horse,  or  his  signature  of  the 
note.  At  the  suggestion  of  truth  and  conrv 
mori  sense,  would  you  say  that  the  man  owes 
you  £20,  —  viz.  either  upon  the  score  of  tba 
sale,  or  upon  the  score  of  tm  note  ?  You 
would  lose  your  money.  What  they  make 
you  dp  is,  to  demand  two  debts  of  £20  each: 
one  due  upon  the  sale,  the  other  upon  the 
mote. 
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V  Jnihfe  ease  just  p^b,  Wiew 
Blight  *ef vev  But  the  practice  IB,  where  one 
debt  is  due,  to  claim  half  a  dozen  or  more,  as 
above ;  each  to  the, same  amount ;  each  with 
*  separate  count  (that  is  the  word)  to  claim 
it.  The  more  counts  the  more  writing :  the 
more  writing,  the  more  fees. 

Whatever  be  the  demand,  in  general  a  de- 
claration contains  divers  counts:  stories,  of 
which  one  may  perhaps  be  true,  most  com- 
monly all  but  one  false. 

Thereupon,  at  the  trial,  the  jury  being 
Agreed,  and  ready  to  give  their  verdict  for 
you  the  plaintiff,  —  doubts  upon  doubts,  on 
which  of  all  these  counts  to  take  it :  the 
jury,  who  know  nothing  about  counts,  wait- 
ing in  gaping  admiration  to  know  what  de- 
cision, which  is  not  theirs,  shall  be  given  to 
the  world  for  theirs.  Take  your  verdict  on  a 
wrong  count,  you  lose  it :  saving  always  the 
privilege  of  taking  your  chance  (at*he  twelve- 
month's end)  for  another  such  verdict,  which 
may  again  be  on  a  wrong  count:  and  so  toties 
quoties. 

Under  natural  procedure,  at  the  first 'judi- 
dfeiai  meeting,  —  in  a  court  of  conscience  for 
example  (for  parliament,  whensoever  it  shall 
be  its  pleasure,  knows  where  conscience  is  to 
be  found,)  —  all  this  would  have  been  settled 
at  once,  and  upon  the  best  evidence. 

Such  being  the  case  with  the  most  com- 
mon sorts  of  demand  that  could  be  found, — 
suits  individually  counted,  in  perhaps  nine- 
teen out  of  twenty,  —  to  pursue  the  inquiry 
through  the  list  of  the  less  common  ones, 
would  be  as  useless  as  it  would  be  endless. 
Such  the  information  destined  for  the  suitors : 
such  the  pretended,  and  not  intended,  use  to 
the  suitors ;  such  the  real  and  intended  use, 
to  the  judges  and  their  partners. 

All  this  lies  open  to  every  eye  that  can 
endure  to  look  upon  it :  all  this,  though  in 
Blackstone's  colouring,  is  pourt rayed  even  by 
Blackstone.  Such  is  the  ground  on  which  he 
builds  the  claim  of  his  firm  to  the  veneration 
and  gratitude  of  mankind  1 

All  this  for  ever  before  our  eyes,  pleadings 
coming  in  question,  judges  talk  of  certainty. 
To  all  this  certainty,  know  they,  or  know 
they  not,  the  non-necessity  of  truth  ?  If  yes, 
what  dishonesty  1  if  no,  what  ignorance  1 

Pretended  study,  —  to  prevent  surprises: 
that,  at  the  trial,  both  parties  may  come  pre- 
pared. Real  study,  —  to  produce  surprises : 
that,  sometimes  by  the  production  of  the  sur- 
prise, sometimes  by  the  apprehension  of  it, 
business  may  be  made. 

By  the  juileial  meeting,  surprise  would 
really  be  prevented  :  everything  that  was  ever 
tailed  surprise.  Who,  except  by  shutting  his 
eyes,  or  turning  them  aside,  can  avoid  see- 
ing it? 

.*—  The  pleadings  giving,  according 
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to  you,  no  information,  or  Worse  than  mpui, 
how  is  it  that  surprise*  are  not  perpetual? 
How  is  it  that  parties  ever  come  prepared? 

Non-Lawyer*— L\  did  not  say  that  no  infor- 
mation is  ever  to  be  got  from  your  pleadings ; 
such  consistency,  I  have  dtoerved  alrt&dy, 
would  be  of  no  use  to  you,  but  the  contrary* 
What  I  mean  to  say  is,  that  in  genertd  it  Js 
not  from  that  source  that  the  information  a 
man  stands  in  need  of  for  the  support  of  la 
just  cause,  is  obtained.  Whence,  then,  is  it 
obtained?  From  the  previous  transactions 
between  the  parties.  THie  case  is  compara- 
tively rare,  in  which,  before  the  suit  begins, 
the  defendant  is  not  pretty  well  informed 
what  it  is  the  plaintiff  wants  of  him,  and  on 
what  grounds  it  is  that  he  demands  it :  so,  on 
the  othtJf  hand,  the  plaintiff,  on  what  grounds 
(if  on  any)  the  defendant  means  to  dispuie  it. 

l^ut,  where  information  is  by  either  party 
really  wanted,  generally  speaking,  he  haa  this 
alternative :  either  he  applies  for  it  by  mo- 
tion (a  cause  within  a  cause,)  getting  it,  or 
not  getting  it:  or  he  does  without  it  ad  well 
as  he  can.* 

Lawyer — You  will  admit,  at  any  rate,  that 
information  is  afforded,  as  often  as  the  plead- 
ing goes  to  the  length  of  special  pleading. 

Non-Lawyer. — Agreed.  You  on  your  part 
will  have  the  goodness  to  admit  four  things: 
1.  That  the  information  so  given,  being  given 
under  the  mendacity-licence,  need  never  hav* 
a  syllable  of  truth  in  it ;  2.  That  the  more 
there  is  of  it,  the  more  business ;  3.  That, 
where  there  does  happen  to  be  any  truth  in 
it,  the  effect  of  it  is  liable  to  be  destroyed  by 
nullities,  against  which  no  human  prudence  is 
sufficient  to  secure  it;  4^ And  that,  at  thte 
end  of  twelve,  or  fifteen,  or  twenty,  months, 
it  is  not  in  the  power  of  your  special  pleading, 
be  the  chain  of  it  ever  so  long,  to  give  hall 
the  information  (meaning  true  and  useful  in- 
formation) that,  at  the  first  judicial  meeting, 
would  be  given  in  as  many  minutes. 


*  So  utterly  unfit  is  the  initial  document 
called  the  declaration,  in  the  opinion  of  judges 
themselves,  for  any  buch  purpose  as  that  of  In- 
forming the  defendant  wnat  claim  it  is  that  is 
made  upon  him,  —  that  a  practice  has  grown  up 
of  compelling  the  plaintiff  to  give  in,  together 
with  the  declaration,  another  document,  called 
a  bill  of  particulars,  which  shall  really  specify, 
what  the  declaration  pretends  to  specify,  the  na- 
ture of  the  demand.  According  to  the  judges, 
then,  who  have  introduced  this  practice,  the  de- 
claration is  waste  paper :  utterly  useless  with 
reference  to  the  purpose  for  which  it  is  pretended 
to  be  meant;  productive  only  of  a  mass  of  ex- 
pense to  the  defendant.  The  bill  of  particulars 
really  giving  the  information,  all  the  information 
that  is  wanted,  —  the  question,  why  the  declaim, 
lion  is  not  abolished,  is  a  question  for  those  wno 
are  capable  of  penetrating  t&e  mysteries  of  the 
judicial  conscience.*— .Editor. 
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XVIL 

DBVICE  — PRINCIPLE  OP  JARGON, 
QH  JABGONIZATION. 

and  use  of  language  (meaning 
age,)  is  to  convey  information  : 
ition  which,  in  some  way  or  other, 
be  of  use :  for  which  purpose  (except 
jiere  and  there  a  case,  too  extraordinary  to 
on  this  occasion  a  claim  to  notice,) 
fc  inust  be  true. 

K^The  object  and  use  of  lawyers'  language  is 
|$rofold :  partly  to  prevent  information  from 
hpiug  conveyed  to  certain  descriptions  of  per- 
B0H»  I  partly  to  cause  such  information  to  be 
conveyed  to  them  as  shall  be  false,  or  at  any 
rate  fallacious :  to  secure  habitual  ignorance, 
or  produce  occasional  misconception. 
,  Misconception,  as  will  be  seen,  is  on  those 
occasions  a  sort  of  improvement  upon  igno- 
rance;  all  the  purposes  of  ignorance  are  served 
by  it,  but  in  a  more  exquisite  degree.  Par- 
tieular  misconception  is  the  occasional  result 
of  general  and  habitual  ignorance.  Its  ten- 
denpy  is  to  rivet  the  chains  with  which  the 
public  mind  has  been  loaded  by  ignorance. 

Ail  those  peculiarities  whereby  the  lan- 
guage made  or  employed  by  lawyers  is  con- 
ducive to  this  effect,  may  be  comprehended 
under  the  general  name  of  jargon :  law-jar- 
gon. 

Various  are  the  shapes  in  which  jargon  is 
capable  of  making  its  appearance  — 1,  Foreign 
language,  dead  or  living,  2.  Obsolete  lan- 
guage ;  3.  Technical  language  undefined ,  4 
Nonsense ;  5.  Fiction  ;  6,  Ordinary  language 
perverted*  None  but  what  may  be  made  sub- 
servient to  the  general  end ,  one  or  another, 
tfcip  or  that  one  of  them,  is  to  be  employed, 
$*  occasion  serves ;  but,  that  the  use  of  them 
is  not  altogether  indifferent,  will  be  seen  as 
we  advance* 

Kach  has  its  use :  each  was  to  be  made  the 
most  of,  as  occasion  served.  Each  has  its 
m&e ;  some  more  than  others,  as  will  be  seen. 
Anything  will  serve,  so  it  be  repugnant  in 
*ny  way  to  the  ends  of  language. 

A  lot  of  jargon  may  consist  either  of  pro- 
positions, one  or  more,  or  of  a  single  term. 
In  less  compass  than  that  of  a  proposition, 
neither  truth  nor  falsehood,  wisdom  nor  folly, 
sense  nor  nonsense,  can  be  conveyed.  But 
r$  are  single  terms  (such  is  their  force  and 
He)  that  are  sufficient,  any  one  of  them  of 
i(  to  infuse  the  qualities  of  darkness  or 
into  this  or  that  proposition,  or  into 
any  proposition  of  which  they  make  a 
<3ie  terms  felony  9  larceny,  cor- 
",  attaint,  common  bail  (mean- 
at  all  0  vi  et  armis,  force  and  arms 
tf»  &c.) 

subject,  whatever  tends  to 
toeft  in  ftffloronce,  is  of  use  to  lawyeis : 


but  the  beneficial  effects  of  the  Ignorttice 
assume  a  somewhat  different  complexion*  ac- 
cording to  the  description  of  the  person  in 
whom  the  endowment  is  considered  as  being 
liable  to  reside :  —  1.  The  people  at  large  in 
the  quality  of  suitors ;  2.  The  legislator ;  or 
3.  Men  of  law  themselves. 

I.  On  the  part  of  the  people  at  large,  it 
makes  business,  in  three  ways :  — 

1.  From  ignorance  of  the  law  in  criminaK, 
comes  delinquency ;  from  delinquency,  prose- 
cution. ^ 

2.  In  non-criminah,  if  a  man,  being  igno- 
rant, is  conscious  of  his  being  so,  and  knows 
not  how  to  act  with  safety,  he  applies  to  law- 
yers.   Hence  comes  an  appropriate  branch  of 
made  business,  the  trade  of  the  law-adviser 
or  opinionist :  the  opinion  trade.     If,  being 
ignorant,  he  fancies  himself  sufficiently  know- 
ing, not  being  aware  of  the  traps  that  have 
been  laid  for  him,  so  much  the  better.     He 
then  leaves  something  undone,  which  he  ought 
to  have  done,  or  does  something  which  he 
ought  not  to  have  done     and  litigation,  with 
loss,  or  danger  of  loss  of  right,  or  of  falling 
under  some  burthensome  obligation,  is  tlte 
consequence.    Business  in  the  way*  of  assist- 
ance, previous  business  in  the  way  of  advicg, 

3.  From  ignorance  in  respect  ot  the  adjec- 
tive branch  of  the  law,  the  law  of  procedure 
(in  criminali,  and  more  especially  in  non  cfi* 
mma/*,)   comes  the  necessity  of  having  re- 
course-to  the  lawyers,  in  unlimited  numbers, 
in  the  character  of  assistants,   or  (what  is 
much  better)  of  substitutes.   Business  in  the 
way  of  assistance,  -with  ditto  in  the  way  of 
advice,  step  after  step,  at  as  many  steps  as 
possible. 

Making  business  is  not  enough,  without 
securing  against  diminution  the  quantity  of 
business,  that  is,  the  mass  of  profit,  habitually 
made. 

In  proportion  as  business  is  made,  the  peo- 
ple suffer  in  proportion  as  the  worms  oiul* 
tiply  and  fatten,  the  patient  faints.  Did  the 
people  know  that  the  sufferings  they  expe- 
rience at  the  hands  of  the  judge  and  his  con- 
federates are  in  so  large  a  proportion  fac- 
titious, they  would  be  apt  to  cry  out;  their 
outcries  would  be  troublesome,  and  might 
lead  to  relief. 

Against  this  danger,  the  use  of  jargon  is 
considerable.  It  impresses  them  with  awe : 
it  forms  a  species  of  the  sublime.  Omne  ig- 
notumpro  magnifico  est.  Viewed  through  this 
medium,  every  object  assumes  such  shapes 
and  colours  as  could  be  wished.  Factitious 
vexation,  expense,  and  delay,  €bcome  natural 
and  inevitable:  nonsense  becomes  science, 
fraud  and  extortion,  purity^  their  tormentors 
and  plunderers  become  their  kind  protectors 
and  beat  friends. 

It  is  not  by  its  quality  alone*  that  jargon 
lends  itd  service  to  the  advancement  of  the 


eommon  cause;  by  tfce  very  quantity  of  it,  it 
renders  at  least  equal  service.  Judicial  for- 
mulary,  conveyance,  whatever  be  the  nature 
of  the  instrument*  care  has  been  taken  that 
each  particle  of  sense  shall  be  drowned  in  a 
deluge  of  words.  By  the  quantity  of  profit, 
the  particular  purpose  of  the  individual  law- 
yer, on  each  individual  occasion,  is  served  ;* 
by  the  contribution  made  to  the  immensity 
and  incomprehensibility  of  the  chaos  of  which 
it  forms  a  part,  the  interests  of  the  whole 
partnership  receive  a  lasting  benefit. 

It  is  in  the  demesne  of  jurisprudential  law, 
that  the  service  rendered  by  jargon,  in  virtue 
of  its  quantity,  is  rendered  in  the  most  tran- 
scendairt  degree.  Where  statutory  law  would 
create  certainty  by  a  word,  jurisprudential, 
with  its  argumentations,  gives  uncertainty  in 
a  volume. 

But  even  in  the  composition  of  statute  law, 
the  treacherous  assistance  of  the  professional 
lawyer  has,  by  a  disastrous  necessity,  been 
forced  upon  the  legislator.  Words  being  heaped 
together  at  so  much  a  dozen,  the  consequence 
is  alike  necessary  and  obvious.  In  this  case, 
too,  lest  the  virtues  of  tautology  and  surplus- 
age  should  not  be  sufficient,  the  aid  of  dis- 
order, and  a  religious  exclusion  of  those  helps 
to  elucidation  with  which  no  other  species  of 
composition  is  unprovided,  have  been  called 
in  and  caretully  preserved.  The  details  of 
this  policy  would  diverge  too  far  from  the 
present  purpose.f 

II.  On  the  part  of  the  legislator,  the  ser- 
vice rendered  by  jargon  to  the  partnership 
admits  of  some  diversifications:  though  all 
resolvable  into  this,  viz.  either  adding  to  the 
quantity  of  business  (i.  e.  to  the  mass  of  pro- 
fit extractible  from  the  mass  of  business,)  or 
protecting  it  against  diminution  from  that 
commanding  source. 

The  interest  of  the  legislator,  in  as  far  as 
it  has  been  brought  into  coincidence  with  his 
duty,  is,  on  this  as  on  all  other  grounds,  the 
same  as  that  of  the  people :  the  ends  of  the 
legislator  are  no  other  than  the  ends  of  jus- 
tice. Having  the  power  in  his  hands,  he  will 
of  course  (unless  in  so  far  as  he  can  be  cor- 
rupted, or  drawn  from  his  duty,  or  led  into 

*  Marriage-settlement: — property  to  be  set- 
tled, twenty-eight  thousand  pounds  ;  costs  of 
settlement,  two  thousand  seven  hundred  pounds. 
I  have  this  from  a  conveyancer  ot  the  first  emi- 
nence, himself  concerned  in  it. 

•f-  The  style  of  the  British  statutes  is  a  dis- 
grace to  the  nation  in  the  eyes  of  Europe 
Opening  a  book  of  these  laws  in  one  hand,  open 
a  book  of  Frerilh,  of  Austrian,  of  Prussian  sta- 
tute law  in  the  other :  without  understanding  a 
syllable  of  any  one  of  the  languages,  a  man  may 
see  enough  to  satisfy  him,  that,  m  the  structure 
Of  the  three  last,  the  ends  of  language  are  aimed 
at;  in  that  of  the  other,  ends  opposite  to  the 
emte  of  language.  ( Vide  Nomoaraphyy  in  Vol. 
UL  p.  2310 
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mistakes  in  the  exercise  of  h)  take  etfecttiftf 
care  that  the  mass  of  made-business,  and 
thence  the  mass  of  lawyers'  profit,  be  *a 
small  as  possible. 

Towards  preventing  him  from  exerting  his 
power  in  this  way,  the  services  of  jargon  are 
in  the  highest  degree  important :  — 

1.  By  the  heaps  of  filth,  moral  and  intel- 
lectual, of  which  it  is  composed,  it  becomes 
a  perpetual  source  of  disgust,  and  serves  as 
a  perpetual  repellent  to  the  eye  of  scrutiny. 
"  As  to  that  cell  there,   sir,  you  must  not 
think  of  looking  into  it :  you  will  catch  some- 
thing bad :  the  smell  will  be  too  much  for 
you."    Jailor's  quurte  and  tierce  in  fencing 
against  Howard.  Jails  have  had  their  Ho  ward: 
jurisprudence  waits  for  one. 

2.  It  converts  the  whole  field  of  legisla- 
tion into  a  thicket,  impenetrable  to  the  legis- 
lator's  eye :  when  he  does  work,  he  works 
blindfold:  he  works  at  random,  at  the  hazard 
of  Treating  more  mischief  than  he  cures.    As 
often  as  this  happens,  then  comes  the  lawyer's 
triumph:  "  You  would  be  meddling;  see  now 
the  consequence!" 

That  sort  and  degree  of  knowledge  which 
the  subject  (dealt  with  as  it  has  been)  admits 
of,  is  now  an  object  of  monopoly  in  the  hands 
of  the  partnership.  The  stock  of  endowments 
such  as  the  legislator  must  possess  to  do  his 
duty,  stands  distributed  upon  a  plan  tl^e  roost 
commodious  imaginable.  On  the  part  of  the 
|  man  of  law,  —  what  there  is  of  knowledge , 
power  to  be  had  for  asking,  were  it  but  con- 
venient for  him  to  ask  for  it ;  inclination, 
acting  in  a  direction  directly  opposite  to  that 
in  which  it  must  act,  to  prompt  a  man  to 
apply  the  knowledge  and  qower  to  any  other 
than  a  bad  purpose.  On  the  part  of  the  legis- 
lator,—  power,  and,  for  the  most  part,  incli- 
nation: but  of  knowledge,  appropriate  and 
necessary  knowledge,  so  deplorable  a  defi- 
ciency, as  divests  the  other  endowments  ot 
all  force  and  virtue. 

But  the  mass  and  efficiency  of  jargon  is 
continually  upon  the  increase.  In  the  way  of 
reform,  and  previous  necessary  information, 
whatever  maybe  the  degree  of  difficulty  one 
day,  exists  with  increase  the  next.  Every 
day,  the  more  urgent  the  demand, — the  more 
hopeless  the  supply. 

The  partnership  look  on  and  triumph.  Soon, 
if  not  already,  their  language  will  be  in  this 
tone  unanimous :  — Yes,  so  long  as  it  was  pos- 
sible, a  change  might  have  been  useful ;  but, 
whatever  it  may  have  been,  it  is  now  impos* 
sible :  human  faculties  are  not  equal  to  it. 

From  different  temperaments  come  differ- 
ent tones.  Those  (if  such  there  be)  who  still 
fear  the  possibility,  will  deny^the  use:  the 
use  may  be  admitted  as  a  point  not  worth, 
disputing,  by  those  who  look  to  the  impos* 
sibility  with  an  eye  of  confidence. 

Admit  the  impossibility,  they  will  allow 


^^w^ffj 

without  scruple.    The 
_  _  ie  admission,  and 

nothing  l^lttby  it.   The  plea  of  impossibility 
fca*  already  become  plausible;  a  little  while, 

wane  real. 

^  la  their  intercourse  one  with  another, 
1  again  its  use.     It  serves  them  as 
union:  it  serves  them,  at  every 
^  to  remind  them  of  that  common  into- 
~hy  which  they  are  made  friends  to  one 

enemies  to  the  rest  of  mankind. 
Co-operation  is  thus  secured — concert  ren- 
deftd  unnecessary.  Concert  would  be  conspi- 
riicy:  co-operation  without  concert  produces 
ftU  the  advantage  without  any  of  the  danger. 
If  jaiyon  nurses  ignorance  among  those 
who  employ  it,  as  well  as  among  those  at 
whose  expense  it  is  used,  so  much  the  better. 
The  knowledge  which  is  of  use  to  the  man  of 
law*  is  not  positive  knowledge,  but  compa- 
rative :  nor  even  of  that  the  reality,  but  the 
appearance:  of  the  reality  just  so  much,  and 
no  more,  as  is  necessary  to  keep  up  the  ap- 
pearance* When  the  suitor,  a  non-lawyer, 
Plaices  a  mistake  about  law,  the  mischief  falls 
upon  his  own  head.  When  a  lawyer  makes 
a  mistake,  the  mischief  falls  upon  the  euitor, 
or  the  client :  care  has  been  taken  that  it 
shall  do  so,*  Under  these  circumstances,  su- 
perior knowledge  in  superintending  stations 
being  jmt  of  the  question,  nothing  is  so  con- 
venient as  genuine  ignorance  :  unintentional 
mistakes  cost  less  to  make  than  intentional 
ones. 

^Between  the  veterans  and  the  tyros,  the 
harmony  of  interests  is  not  in  this  point  per- 
haps altogether  perfect;  but  such  minutiae 
belong  not  to  thist  place. 

Nursing  ignorance,  jargon  serves  at  the 
ttme  time  for  a  screen  to  it.  It  does  more 
over  a  head  of  ignorance  it  puts  a  mask,  ex- 
hibiting a  face  of  science.  It  is  the  disser- 
tation upon  Sanchomathan,  presented  to  the 
View  of  Wakefield. 

This  is  among  the  circumstances,  that, 
under  the  technical  system,  concur  in  render- 
ing quirks  so  pleasant  and  convenient  to  the 
thorough-bred  judge*  He  feels  a  degiee  of 
awkwardness  where  a  decision  is  to  be  given 
upon  the  merits.  If  there  be  any  statute  law 
in  the  case,  the  letter  of  the  law  is  a  sort  of 
Check  to  him*  Statute  or  no  statute,  the  com- 
I  sense  of  mankind  operates  at  any  rate 
i  check,  and  that  a  troublesome  one.  On 
t  ground,  decision,  too,  if  it  is  to  be  on  the 
,  side,  is  apt  now  and  then  to  require  fa- 
which,  whatever  they  may  have  been 
,  have  been  enfeebled  by  habitual  diet- 
k  the  fountain  of  jurisprudence.  If 
i  exposes  himself:  if  he  is 
little  praise,  compared  with 
B  got  by  jargon  or  hypocrisy : 


lyseif.  Seated  in  *  chair,  in  the 
characjter  of  a  justice  of  the  peace,  with  com* 
men  language  in  his  mouth,  a  common  coat 
upon  his  back,  and  no  hair  upon  his  head  but 
his  own,  Solomon  himself  would  not  gai* 
the  praise  of  wisdom.  Seated  on  a  woolsack, 
Bai  tholon  would  pass  muster,  while  talking 
about  entering  appearances,  01  filing  common 
bail,  clothed  in  purple  and  fine  linen,  artificial 
hair  and  ermine 

Every  sham  science,  of  which  there  are  so 
many,  makes  to  itself  a  jargon,  to  serve  for  a 
cover  to  its  nothingness,  and,  if  wicked,  to  its 
wickedness  alchemy,  palmistry,  magic,  judi- 
cial astrology,  technical  jurisprudence.  To 
unlicensed  depredators,  their  own  technical 
language,  the  cant  or  fla&h  language,  is  of  use, 
not  only  as  a  cover,  but  as  a  bond  of  union. 
Lawyers'  rant,  besides  serving  them  as  a  co- 
ver and  as  a  bond  of  union,  serves  them  as  an 
instrument,  an  iron  crow  of  a  pick-lock  key, 
for  collecting  plunder  in  cases  in  which  other- 
wise it  could  not  be  collected :  for  applyujg. 
the  principle  of  nullification,  in  many  *€ftfe, 
in  which  it  could  not  otherwise  have  to&en 
applied 

The  best  of  all  good  old  times,  was  when 
the  fate  of  Englishmen  was  disposed  of  in 
French,  and  m  a  something  that  was  called 
Latin*  For  having  been  once  in  use,  language, 
however,  is  not  much  the  worse,  so  it  be  of 
use  no  longer.  The  antiquated  notation  of 
time  suffices  of  itself  to  throw  a  veil  of  mys- 
tery over  the  system  of  procedure.  Martin 
and  Hilary,  saints  forgotten  by  devotees,  are 
still  ot  use  to  lawycis  How  many  a  man  has 
been  ruined,  because  his  lawyer  made  a  mis- 
take, designed  or  undesigned,  in  reckoning  by 
the  almanack  *  First  of  January,  second  of 
January,  anJ  so  forth, — where  is  the  science 
there  ?  Not  a  child  of  four  years  old  that  doe* 
not  understand  it.  Octaves,  quiridecims,  and 
morrows  ot  All  Souls,  St  Martin,  St  Hilary  # 
the  Purification,  Easter  day,  the  Ascension, 
and  the  Holy  Trinity;  Essoign  day,  day  of 
Exception,  RetornaBieviumday,  day  of  Ap- 
pearance—  alias  Quarto  die  post  —  alias  Dies 
amons;  there  you  have  a  science.  Terms, 
Michaelmas,  Hilary,  Eastei,  and  Trinity,  each 
ot  them  about  thirty  days,  no  one  of  them 
more  than  one  day ;  there  you  have  not  only 
a  science,  but  a  mystery :  do  as  the  devils 
do,  believe  and  tremble. 

Jargon  pregnant  with  misconception,  is 
better  than  jargon  preservative  of  simple  ig- 
norance. The  sense  of  subjectlbn,  the  humi- 
liation, the  self-distrust,  the  despair,  on  the* 
part  of  the  non-lawyer,  the  client,  the  suitof, 
is  more  complete* 

Jargon  which  takes  a  word  that  is  in  every 
man's  mouth,  and  use?  it  in  a  sense  in  whisk 
no  roan  ever  used  it,  ip  better  than  a  jargon 


rtiade  out  of  fSreign,  antiquated,  technical,  or 
btter  hard  words.  Every  man  knows  wtmt 
common  means :  most  men  even  know  what  it 
means  when  opposed  to  special,  and  applied 
to  a  jury.  Apply  it  now  to  bail,  and  take  or- 
der aoout  bail,  you  know  how. — Creditor.  My 
debtor  is  going  off:  he  must  be  held  to  bail — 
Lawyer.  That  he  is  already — Creditor.  Who 
ate  they?  —  Lawyer.  Common  bail;  John 
Doe,  and  Richard  Roe.— Applied  to  bail,  com- 
mon signifies  none.  (You  will  not  forget  to 
charge  for  these  buckram  bail,  as  if  they  were 
real  ones.)  Besides  the  profit,  there  is  a  de- 
gree of  fun  in  this.  You  pick  men's  pockets, 
while  you  laugh  at  them  for  their  patience. 
Kick  them,  or  spit  in  their  faces,  you  cannot ; 
because  it  is  a  rule  with  you  never  to  see 
their  faces:  but  this  comes  next  to  it. 

The  more  pointed  and  solemn  the  assurance 
given,  the  better;  so  it  be  but  violated.  , 

There  was  genius  in  writing  word  to  a  man, 
Appear  before  me  on  such  a  day, — and  then 
punishing  him  for  appearing  accordingly,  in- 
stead of  employing  an  attorney.  There  was 
still  more  genius  in  saying,  Appear  in  person, 
and  then  punishing  him  as  before.  He  had 
learnt  that  when  a  lawyer  says,  appear,  what 
he  means  by  it  is  extortion  or  deceit :  but 
seeing  such  words  added  as  personal,  or  in 
person,  he  thought  he  might  trust  them  for 
once ;  that  it  was  their  intention  for  once  to 
be  sincere.  He  took  it  for  a  flag  of  truce: 
but,  so  savage  is  the  hostility  of  this  coalition, 
there  is  no  trusting  to  its  flags  of  truce. 

Advice  to  lawyers:- — When  non-lawyers 
plague  you  (as  now  and  then  they  will)  about 
reforms,  and  something  must  be  done  to  quiet 
them,  they  can  never  refuse  you  a  hand  in 
the  business;  and  it  will  be  your  part  to  take 
care  that  what  is  done  shall  be  to  little  or  no 
purpose.  When  you  have  done  what  can  be 
done  towards  spoiling  the  plan,  you  inake 
your  mock  at  it:  you  throw  ridicule  on  that 
reform,  and  through  that  on  all  reforms,  and 
so  you  have  your  revenge.  Thus  Blacjkstone 
triumphed,  when,  upon  the  translation  of  the 
lawyer's  dog-Latin  scriptures  into  a  sort  of 
English,  the  darkness  was  but  the  more  vi- 
sible. 

Another  and  a  capital  use  rendered  by  jar- 
gon to  the  partnership,  is  the  extensive  pos- 
session it  secures  to  the  professional  branch, 
of  the  emoluments;  the  comparative  leisure, 
the  power,  and  the  honours,  attached  to  the 
commanding  orders  of  the  official  branch, — 
attached  to  judicial  offices. 

Proportioned  to  the  advantage  thus  gained 
to  the  natural  and  irreconcilable  enemies  of 
the  community,  is  the  mischief  done  to  the 
interest  of  the  community  itself.  Justice  is 
administered  by  no  other  hands  than  those 
wbieh,  by  interest  and  interest-born  preju- 
dice, have  been  trained  up  in  a  predilection 
for  injustice. 
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A  twenty  or  thirty  years  service  among  fjfc 
priestesses  of  Venus,  a  qualification  «tn*  qtf& 
now  for  admission  into  the  college  of  veatala! 

What  is  the  proper  nursery  for  judges  to 
fill  the  highest  and  most  important  of  judicial 
offices?  Common  sense  (instructed  by  unU 
versal  practice  in  all  other  lines  of  service) 
answers, —  Service  in  an  inferior  office  in  the 
same  line. 

What  is  the  proper  school  for  a  judge  who 
fills  an  inferior  office?  A  course  of  attendance 
at  the  feet  of  a  Gamaliel  actually  ia  office. 


CHAPTER  XVIII. 

THIRTEENTH  DfcVICE — FICTION. 

WHAT  you  have  been  doing  by  the  fiction, 
—  could  you,  or  could  you  not,  have  done  it 
without  the  fiction  ?  If  not,  your  fiction  is 
a  wicked  lie  :  if  yes,  a  foolish  one. 

Such  is  the  dilemma.  Lawyer!  escape 
from  it  if  you  can. 

But  no  •  the  distinction  is  but  in  appear- 
ance ;  folly  none  in  either  case,  except  in  so 
far  as  all  wickedness  is  folly  :  mischievous  in 
every  case  the  effect;  in  every  case  wicked,, 
if  it  had  any,  the  purpose. 

Fiction  of  use  to  justice  ?  Exactly  as  swin- 
dling is  to  trade. 

The  fictions  with  which,  tlie  substantive 
branch  of  the  law  has  been  fouled,  belong  not 
to  the  design  of  the  present  work. 

The  fictions  by  which,  in  so  much  greater 
abundance,  the  adjective  branch  is  polluted, 
may  be  distinguished  in  the  first  instance  into 
two  great  classes  ;  the  falsehoods  which  the 
judges  are  in  the  habit  of  uttering,  by  them* 
selves,  or  by  the  officers  under  their  direc- 
tion ;  and  the  falsehoods  which  they  cause  to 
be  uttered  by  the  suitors. 

1.  Take  for  the  first  case,  as  one  of  the 
most  striking  ones,  that  of  common  recove- 
ries; *  though  it  belongs  to  the  substantive 
branch  with  as  much  propriety  at  least  as  to 
the  adjective. 

The  judges  formed  a  plan  for  making  busi- 
ness, by  enabling  the  proprietors  of  entailed 
estates  to  cheat  their  heirs.  The  king,  as  is 
said,  through  policy,  or  perhaps  through  ne- 
gligence, gave  them  their  own  way.  A  sham 
action  was  brought  against  the  proprietor: 
the  proprietor,  by  direction  of  the  judges, 
named  a  creature  of  theirs,  the  crier  of  their 
court,  a  man  worth  nothing,  as  the  man?  of 
whom  he  had  bought  the  land,  and  who  stood 
bound  to  prove  the  title  to  it  a  good  one,  or, 
on  failure,  to  give  him  another  estate  of  equal 
value.  The  father  lost  the  land  ;  that  is,  got 
the  power  of  doing  with  it  what  he  pleased : 

«  2  Blackstone^Wy*  Fines  and  recoveries  (a* 
has  been  before  observed)  have  been  abolished 
by  3  &  4  Will.  IV.  c.  7*.—£<t. 
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Irtlt  no  mjary^vasdone  to  thechildren,  because 
Ifce  father/ lurdt  faro  ugh  him,  they,  his  child- 
got  tbe  crier's  land  instead  of  it.  This 
>  Deceiving  their  fees,  never  failed 
it  is  entei  ed  upon  the  record*  A 
13  >the  very  tabernacle  of  truth :  let  it 
it  will,  no  man  is  peimitted  to  dig- 
truth  of  it,  or  of  any  part  of  it. 
-  -Sham  equivalent,  as  above,  to  heirs ;  sham 
security  to  defendants;  sham  security  to 
Jlliitttiffs;  sham  notices  to  both,  and  more 
especially  to  defendants  ;  sham  pi  etences  to 
&fie  another  for  cheating  one  anothei  of  busi- 
ness. To  give  the  list  and  the  explanation 
o£  jfcll  those  shams,  with  the  consequences 
drawn  from  them,  would  be  to  heap  volume 
Upon  volume*  It  is  of  such  mattei  that  the 
system  of  procedure,  as  displayed  in  the 
books  of  practice,  is  composed. 

Such  is  the  mattei  of  a  record:  everything 
is  sham  that  finds  its  way  into  that  recep- 
tacle, as  everything  is  foul  that  finds  its  way 
out  of  Fleet-ditch  into  the  Thames. 

The  spice  or  two  of  truth,  buned  here  and 
there  amidst  those  heaps  of  falsehood,  serve 
but  to  make  the  compost  the  ncher,  and  the 
better  adapted  to  the  purposes  of  misconcep- 
tion and  deception ,  ip  a  word,  to  the  service 
of  the  ends  of  judicature.  They  serve  to 
favour  the  operation  of  the  double-Jountam 
principle :  which  see. 

2,  Take  next  the  case  of  sham  bail,  and 
sham  pledges  of  prosecution. 

In  the  infancy  of  the  technical  system  of 
English  procedure,  the  performance,  on  the 
part  of  the  plaintiff,  of  an  operation  called  by 
the  name  of  finding  security,  was  established 
in  the  character  pf  a  condition  precedent  to 
the  subjecting  a  man,  m  the  character  of  de- 
frndant,  to  make  answer  in  any  way  to  a 
judicial  demand.  The  security  was  real,  but 
eventual  only,  and  not  cleposmtious  a  pair 
of  friends  binding  themselves  (though  by  pro- 
mise 'only,  and  not,  as  in  case  of  pawning 
goods,  by  actual  deposit,)  to  pay  a  sum  of 
money,  preliquidated  or  not  preliquidated,  cer- 
tain or  uncertain,  in  case  the  plaintiff  should 
lose  Ws  cause.  Pledges  of  prosecution  was  the 
name  given  to  these  friends.* 

No  such  pledges  are  in  any  case  found ;  a 
jertjlficate  of  their  being  found  is  in  every 
case  given ;  and  the  certificate  is  among  the 
(XHTOtless  host  of  lies,  notorious  lies,  without 
which  English  judges  know  not  how  to  ad- 
naifiister  what  in  their  language  goes  by  the 
aljjne  of  justice. 

~  So  in  the  case  of  sham  bail,  on  the  part  of 
"  Y$efendant.    The   defendant  pays  an  at- 
h  -  who  pays  an  officer  of  the  court  for 
one  of  the  books  of  the  court,  an 
^porting  that  on  such  a  day  two  per 
td^flb&id  themselves  to  stand  as  sureties 
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far  the  defendant  ;  undertaking;  in  the  evenj 
of  his  losing  his  cause,  and  being  ordered  tc 
comply  with  the  plaintiff's  pecuniary  demand, 
either  to  pay  the  money  for  the  defendant 
or  to  render  his  body  up  to  prison.  No  sucl 
engagement  has  been  taken  by  anybody.-, 
The  persons  spoken  of  as  having  taken  it,  ar< 
not  real  persons,  but  imaginary  persons  ;  < 
pair  of  names  always  the  same,  John  Doe  am 
Richard  Roe.f 

The  impossibility  that  this  vile  lie  shoult 
be  of  use  to  anybody  but  the  inventors  ant 
utterers  of  it,  and  their  confederates,  is  tot 
manifest  to  be  rendered  moi  e  so  by  anything 
that  can  be  said  ot  it 

In  the  onginal  institution  of  this  security 
the  M  pledges  of  prosecution,*'  as  little  regau 
was  paid  to  the  ends  of  justice,  as  in  the  bub 
sequent  evasion  of  it 

Had  any  regard  been  paid  to  the  ends  oi 
justice,  the  judge,  wci  e  it  only  for  the  pin  posi 
of  ascertaining  what  secunty  the  nature  of  th< 
ca*e  lequired,  and  what  it  was  in  the  plain 
tiff's  power  to  give,  would  have  examme< 
him  vivd  voce  .  not  to  speak  of  the  man; 
other  indispensable  purposes  to  which  tty 
same  opeiation  would  have  been  subservient 
Instead  of  that,  this  part  of  the  duty  Wtj 
tinned  over  to  a  suboidinate  officer,  of  wliicl 
there  was  but  one  for  a  whole  county,  th< 
sheuff.  Tins  officer,  eithei  he  was  person 
ally  responsible  fo^  the  eventual 


+  This  operation  English  lawyers,  heaping  fie 
tion  upon  fiction,  call  appearance:  a  word  wnicl 
in  their  vocabulary  has  at  least  half  a  scor 
different  meanings  :  but  that  which  it  has  in-  th 
language  ot  common  sense  is  not  of  the  numbei 
Whatever  be  the  number  of  them,  they  all  agre 
in  this,  viz  that  they  signity  some  operatic! 
which,  in  every  instance,  is  completely  useless  t 
the  purposes  ot  justice,  oppressive  to  suitors,  use 
ful  to  none  but  the  fraternity  of  lawyers. 

A  written  order  is  deliveied  to  a  man,  com 
mamhng  him  to  appear  on  a  certain  day  in 
certain  court  of  justice,  under  a  certain  penaltj 
On  the  day  mentioned,  he  appears  in  the  coui 
mentioned,  and  stays  tnere  the  whole  time  of  it 
sittings;  this  does  not  save  him  from  the  penalty 
An  English  judge  (such  is  the  force  of  usage  11 
hardening  men  in  iniquity)  scruples  not  to  sane 
tion  this  instrument  of  deception  by  his  signa 
ture. 

Think  you  to  make  an  English  lawyer  com 
prehend  how  it  should  be  possible  that  appeal 
ance,  when  the  scene  of  it  is  in  an  English  coin 
of  justice,  should  mean  appearance?  The  ad 
junct  personal  will  be  apt  to  present  itself  a 
capable  of  conveying  the  intimation.  Apjsearattc 
simply  —  appearance  of  the  defendant  in  couri 
means  indeed,  it  may  be  said,  appearance  of  acme 
body  else  in  another  place  :  but  personal  appeal 
ance,  —  personal  appearance  of  the  defendant  i 
court,  —  cannot  surely  be  understood  as  meatiin; 
anything  else  but  the  appearance  of  that  person  ii 
that  place.  Vain  expectation  I  personal  is  ad<fed 
and  the  meaning  of  the  word  appearance  is  *&] 
in  the  conception  of  the  man  of  law*  exactly  w\t» 
it  was  before* 
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and  solvency  of  those  pledges,  or  he  was  not, 
Besponsible  for  them,  for  twice  as  many  per- 
sons  as  there  were  actions  brought  in  a  year 
within  a  whole  county,  he  would  have  been 
continually  exposed  to  almost  certain  ruin. 
Not  responsible  for  them,  two  secure  instru- 
ments of  injustice  were  lodged  in  his  hands: 
for  the  acts  of  this  subordinate  officer  were 
not,  like  those  of  his  superiors,  the  judges, 
exposed  to  the  scrutiny  of  the  public  eye. 
One  was,  to  consult  his  own  ease  and  safety, 
by  reporting  the  impossibility  of  finding  two 
such  pledges.  The  other  was,  to  make  the 
like  report  for  the  benefit  of  his  friends ;  in- 
cluding all  such  persons  as,  for  the  conve- 
nience of  getting  rid  of  troublesome  demands 
of  all  sorts,  might  find  their  account  in  pur- 
chasing that  distinction  at  his  own  price. 

Not  such,  however,  were  the  considerations 
which  dictated  the  evasion  which  ensued. 
Of  the  due  application  of  this  security  (had 
it  been  susceptible  of  any  useful  application 
in  such  hands,)  the  effect  would  have  been 
the  depriving  the  justice-shop,  the  qfticina 
justitice*  of  a  numl>er  of  good  customers. 
For,  to  a  man's  being  a  good  customer  to  the 
lawyers  of  all  sorts,  so  long  as  the  suit  lasted 
(which  was  as  long  as  they  could  contrive  to 
make  it  last,)  it  was  not  necessary  that  the 
demand  should  have  any  merits  to  support  it, 
or  the  demandant  the  value  of  a  farthing  left 
in  his  purse,  to  pay,  in  the  name  of  satisfac- 
tion, to  an  injured  defendant  at  the  end  of  it, 
On  the  part  of  the  jud^e,  any  such  inquiry 
(it  may  be  said)  would  have  been  impracti- 
cable. Nothing  more  easy  to  say  ;  nor  any- 
thing more  true  :  because,  from  the  firi=»t  of 
their  opening,  it  had  been  the  care  of  those 
great  shop^  to  put  down  all  the  little  ones. 
Without  hearing  all  suitors  in  the  first  in- 
stance, justice,  it  is  true,  could  not  be  done 
to  any  of  them:  and  true  indeed  it  was,  that 
for  three  or  four  sets  of  judges,  sitting  in 
Westminster  Hall,  to  hear  as  many  persons  in 
the  character  of  suitors  as  all  England  could 
supply,  has  from  first  to  labt  been  physically 
impossible.  But  what  was  possible,  and  not 
only  possible  but  easy,  was,  from  the  whole 
of  that  extent  of  country  (and  from  ten  times 
that  extent,  had  there  been  as  much,)  to  re- 
ceive fees ;  giving,  in  return  for  those  fees, 
scraps  of  written  lawyer's  slang  in  due  form 
of  law. 

The  plea  of  impossibility  offers  itself  at 
every  step,  in  justification  of  injustice  in  all 
its  forms.  The  plea  is  as  true,  as  so  many 
otfcer  pleas  are  false  :  but  the  impossibility 
is,  in  each  instance,  the  work,  not  of  nature, 
but  of  the  judge. 

No  man  (says  the  man  of  law,  in  one  of 
kit  ipaxims)  ought  to  take  advantage  of  his 
own  wrong.  What!  no  man?  no  lawyer — 


*  Blackstine's  Comm. 


no  judge,  take  advantage  of  hid  own  wroiqjf  ? 
when,  under  the  system  of  procedure  whidi 
has  had  the  judges  for  its  authors,  it  is  thu$ 
out  of  their  own  wrong,  and  nothing  else* 
that  an  apology,  or  anything  in  the  form  of 
apology,  is,  or  can  ever  be  cooked  up?  What ! 
no  man  ?  Yes  ;  no  man  :  subject  of  course  to 
the  exception,  which,  when  anything  wrong 
is  forbidden  by  us,  is  constantly  to  be  un- 
derstood ;  viz.  an  exception  in  favour  of  our- 
selves, and  such  other  persons  to  whom  it  is 
our  pleasure  to  impart  our  licence* 

True  it  is  that  under  this  system  of  yours 
it  is  impossible,  without  exception  impossible, 
ever  to  do  justice.  Nothing  was  ever  more 
true.  But  the  impossibility,  whence  comes 
it?  From  yourselves.  First  you  make  the 
impossibility,  and  then  you  plead  it.  And 
wherefore  was  it  made,  but  that  it  might  be 
pleaded  ? 

3.  Business-stealing,  or  jurisdiction-steal- 
ing falsehoods. 

King's  Bench  stole  business  from  Commor 
Pleas :  Common  Pleas  stole  it  back  again  fronr 
King's  Bench.    Falsehood,  avowed  falsehood 
was  their  common  instrument.    B.  R.  let  off 
one  lie  ;  C.  B.  answered  it  by  another. -f   The 
battle  is  in  all  the  books.  J 

Quoth  client  to  attorney,  Such  a  one  haa 
forged  a  bond  upon  me.  Quoth  attorney  to 
client,  Don't  dispute  it;  forge  a  release.  Vero 
o  ben  trovato :  this  advice  is  also  in  the  books. 
If  true,  it  shows  that  it  was  not  for  nothing 
that  so  good  a  scholar  had  been  to  the  great 
school,  the  school  kept  by  the  king  himself 
at  Westminister.  Regis  ad  exemplum  :  such 
was  the  pattern  followed  by  him.  Ingenuas 
didicissc  Jidehter  artes,  Ei^ollit  mores 

Vide  the  case  of  the  story-telling  club  in 
Joe  Miller.  Per  Archer,  cabbage  as  big  as 
St.  Paul's:  per  Merryman,  boiler  as  big  as 
St.  Paul's  church-yard.  President  —  Cui 
bono?  Merry  man  —  to  boil  brother  Archer's 
cabbage. 

Thief  to  catch  thief,  fraud  to  combat  fraud, 
lie  to  answer  lie.  Every  criminal  uses  the 


f  This  was  caused  by  the  13  Gar.  If.  at.  2, 
c.  2,  which  required  that  the  true  cause  of  ac- 
tion should  be  stated  in  the  body  of  the  writ, 
before  a  defendant  could  be  arrested,  upon  affi- 
davit that  the  cause  of  action  amounted  to  £10 
or  upwards.  As  the  bill  of  Middlesex  waft  only 
framed  for  actions  of  trespass,  upon  which  a  de- 
fendant could  not  be  arrested  for  a  breach  of  a 
civil  contract,  the  King's  Bench  was  ousted  of 
its  jurisdiction.  In  order  to  get  out  of  this  diffi- 
culty, the  judges  invented  the  ac  ellam  clause, 
by  which  the  defendant  was  to  be  brought  in  to 
answer  the  plaintiff  of  a  plea  of  trespass,  and 
also  to  a  bill  of  debt-  A  few  years  after,  Jx>m 
Chief-Justice  North,  in  ordtf  to  get  some  of  this 
business  into  the  Common  Pleas,  also  added  an 
ac  etiam  clause  to  the  writ  of  capias,  in  order  to 
give  his  court  jurisdiction. — Ed. 

$  Blackstone's  Comm.  ;  Sellouts  Crompton  \ 
North's  Life  of  Lord-Keeper  Guildford>  &c, 
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wtetxm  Iw  fe  rtort  pradJsed  hi  the  use  of; 
tfctfWluws  hid  horns,  the  tiger  his  ckwa, 
ttt*  Hrttfe-snake  bra  fangs,  the  technical  law- 
yer his  lifc*.  ,  Unlicensed  thieves  use  pick- 
licensed  thieves  use  fictions. 

to  be  left  behind,  Exchequer 
both  bands  at  once,  stole  from  both 
In  design,  they  were  all  three 
ttftfeti]*  Upon  a  par  :  but  as  to  success,  what- 
fcNter  ttiay  have  been  the  cause,  the  thefts  of 
tf&#  Exchequer  have  been  little  more  than 
gteftning. 

*  Among  the  falsehoods  which  judges  caused 
ta  Be  uttered  by  the  suitors,  a  division  may 
ftgahv  be  made,  into  those  which  they  con- 
tented themselves  with  encouraging,  and  those 
wWch  they  compelled  the  suitors  to  utter, 
In  the  one  case,  the  powers  of  reward  alone 
were  employed  in  the  generation  of  the  he  : 
in  the  other  case,  the  irresistible  force  of  pu- 
nishment is  called  in  to  secure  it 

A  sample  of  the  simply  permitted  lies  has 
been  already  seen,  in  the  instance  of  the 
written  pleadings  in  general,  and  more  espe- 
cially  of  special  pleading  at  common  law,  and 
the  initiative  pleadings  called  bills  in  equity. 
Tfce  habitual  utterance  of  these  falsehoods  is 
exactly  commensurate  and  co-extensive  with 
the  range  of  the  mendacity-licence  above  men- 
tioned: 

These  exercises  of  professional  genius  and 
morality,  if  they  do  not  in  common  parlance 
come  under  the  head  of  fictions,  come  not  the 
less  under  the  head  of  falsehoods  ,  falsehoods 
batched  in  the  same  heads,  and  in  pursuit  of 
the  same  ends,  the  ends  of  judicature. 

Of  the  falsehoods  which  at  e  forced  into  the 
lips  of  the  suitori^  or  rather  (since  in  that 
Wa^  little  would  be  to  be  got)  into  the  paws 
Of  their  professional  assistants,  a  specimen  may 
b$  seen  in  those  falsehoods  (some  examples 
pf  which  were  given  in  a  preceding  chapter  *) 
the  utterance  of  which  is  rendered  necessary 
<m  pretence  of  certainty.  The  specimen  is  a 
rica  one  :  falsehood  upon  falsehood  :  for  the 
reason  (a*  we  have  seen)  is  as  rich  in  hypo- 
crisy, as  the  practice  itself  is  m  falsehood. 

Whett  a  thing  happened  in  one  or  other  of 
two  ways,  and  you  cannot  tell  in  which,  you 
must  not  say  so  ;  that  would  be  uncertain  : 
your  indictment  or  your  declaration  would 
be,  void  for  uncertainty.  You  must  say  it 
happened  in  both.  On  these  terms,  and  on 
these  only,  you  are  right  in  law  :  not  the  less 
86  When  tire  fact  is  impossible.  And  so  if 
ibe  half  a  dozen  or  a  dozen  such  alter* 
:  which  there  are,  and  more,  in  every 
prectie*. 

is,  to  tell  as  many  different 
a?e  ways  in  one  or  other  of 
ti  itipposed  the  fact  may  have  hap. 
fc  spoken  of  as  having  happened  in 

<3hap>  Xftfc  Written  Pleading*;  $  4 


i  eaeh  of  those  ways:  each  etory  » 
1  counts    Thus,  if  thwfe  are  two^sueh 
there  is  one  of  them  perhaps  true,  one 
tainly  false :  if  half  a  dozen  cotmts,  one 
haps  true,  five  false. 

A  man  was  murdered,  by  being  knocked 
on  the  head  and  thrown  overboard:  whether 
dead  or  not  when  thrown  overboard,  is  un- 
certain. Two  counts :  one,  that  the  man< 
was  knocked  on  the  head,  and  died  of  the 
blow :  the  other,  that  the  man,  the  same  man, 
was,  at  the  same  time  and  place,  throw  over- 
board, and  died  of  the  di  owning.  Here  wad 
the  same  man  killed  twice  over :  and  this  for 
the  better  information  of  the  supposed  mur- 
derer, that  he  might  the  more  clearly  under* 
stand  the  charges  he  had  to  defend  himself 
against,  Had  the  fact  been  truly  stated,  the 
murderer  would  have  been  acquitted.  This 
case  occurred  not  much  more  than  twenty 
years  ago.  *  The  indictment  stood  the  scru- 
tiny of  the  twelve  judges  -J- 

So  again  in  non-crimmah.  To  take  the 
sort  of  case  of  all  others  the  most  commonly 
exemplified.  A  man  owes  you  £20  and  no 
more ;  you  are  or  are  not  certain  as  to  thtt 
precise  description  of  the  debt,  or  the  evi* 
dence  by  which  you  shall  be  able  to  prove  ifa* 
Your  attorney,  with  his  special  pleader  under- 
the  bar,  with  or  without  the  advice  of  fcbfcf^' 
rister  to  boot,  gets  a  declaration  drawn  with 
halt  a  dozen  counts  in  it,  less  or  more :  say 
half  a  dozen.  Here,  then,  you  are  made  to 
demand  six  separate  sums  of  £20  each,  stating 
them  as  different,  and  saying  of  each  that  it 
is  due  to  you  •  total  £120 

What  shall  we  think  of  that  man,  but  above 
all  of  that  judge,  who,  seeing  this,  or  not  see* 
ing  it,  proclaims  the  necessity  of  certainty ; 
and  is  indefatigable  in  his  eulogiums  on  the  ' 
law,  for  the  ngour  with  which  it  exacts  the 
presence  of  that  best  ornament  in  all  legal 
instruments  ? 

Uses  of  these  forced  falsehoods :  — 

1.  Half  a  dozen  or  a  dozen  or  a  score  of 
stories  told  instead  of  one ,  so  much  the  more 
made  business. 

2.  Chance  of  mis-statement,  real  or  sup- 
posed    whence  application  for  nullification ; 
certainty  of  a  motion  and  an  argument ;  even 
chance  of  a  fresh  suit:   at  any  rate,  more 
made  business. 

3.  Verdict  taken  in  a  court  alleged  not  to 
be  the  proper  one:  application  in  consequence : 
more  made  business  as  before. 

4.  The  business  having  thus  been  rendered 
incomprehensible  to  a  jury,  what  i*  given%& 
their  verdict  is  none  of  theirs,  but  settled 
some  how  or  other  among  the  men  of  law : 
neither  is  the  judge  himself  responsible  for 

it    On  one  or  other  of  all  these  counts,  the .- 

_     ^ t_  ^ ^  „, ^    A 

f  Leach's  Crown  Cases,  [p.  860,  ca$e  of  Hind- 
marsh,  1792.— 
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plaintiff  takes  the  verdict  at  hi*  peril :  that 
i$?  the  plaintiffs  lawyers  take  it,  at  the  peril 
oSf  their  client:  if  they  take  it  wrong,  so 
much  the  worse  for  the  client,  but  so  much 
the  better  for  the  lawyers.  The  lawyers  make 
the  verdict,  the  jury,  stare.  Jury  trial  for  ever ! 
—  sacred  palladium  of  English  liberty ! 

5.  Confirmation  of  arbitrary  power  in  the 
hands  of  the  judge:   the  jury  serving  as  a 
stalking   horse.      Incapable  of  judging   for 
themseh'es,  conscious  of  their  own  incapa- 
city, juries  become  helpless,  and  do  as  they 
are  bid.     How  should  they  do  otherwise? 
They  know  not  what  is  done ;   they  know 
not  how  to  help  themselves.     If  the  court 
likes  the  verdict,  it  stands ;  if  not,  it  is  got 
rid  of.    The  verdict,  if  an  unjust  one,  cannot, 
on  the  score  of  its  injustice,  be  got  rid  of  with- 
out reasons.     But  in  this  way,  just  or  unjust 
(reasons  being  out  of  the  question,)  it  may 
be  got  rid  of  with  equal  ease.         • 

6.  The  stato  of  the  law  rendered  more  and 
more  incognoscible. 

By  wrapping  up  the  real  dispositions  of  the 
law  in  a  covering  of  nonsense,  the  knowledge 
of  it  is' rendered  impossible  to  the  bulk  of 
the  people  —  to  the  bulk  of  those  whose  fate 
depends  upon  it.  What  meet*  their  eyes  is 
gross  and  palpable  nonsense:  a  man  dead 
and  alive  at  the  same  time ;  a  dead  man  and 
a  live  man  the  same  person :  thirty  or  forty 
days  making  altogether  but  one  day  :  a  man 
constantly  present  in  a  place  where  he  never 
set  his  foot:  the  same  man  judge  and  party t 
and  justice  all  the  better  for  it.  In  jargon 
such  as  this,  no  man  in  whose  brain  the  na- 
tural provision  of  common  sense  has  not  been 
eatj?n  out  by  false  science,  can  avoid  behold- 
ing so  much  vile  and  scandalous  nonsense : 
but  if,  by  the  help  of  that  portion  of  common 
sense  which  each  man's  fortune  has  imparted 
to  him,  it  were  possible  to  him  to  divine 
what  disastrous  sense  may  be  at  the  bottom 
of  this  nonsense,  the  nonsense  would  miss 
its  mark. 

7.  Legislator  and  people  confirmed  in  the 
habit  of  bowing  down  to  falsehood  and  ab- 
surdity, and  recognising  them  as  being,  what 
lawyers  are  continually  proclaiming  them  to 
be,   necessary  instruments  in  the  hands  of 
juatice.     If  without  them  justice  never  is 
administered,  what  conclusion  more  natural, 
than  that  it  never  can  be  f 

8.  Corrupting  the  morals  of  the  people. 
Wheresoever  the  use  of  fiction  prevails,  and 
in  proportion  as  it  prevails,  every  law-book 
is  ai*  institute  of  vice ;  every  court  of  judica- 
ture is  a  school  of  vice. 

Put  into  the  hands  of  your  son  the  Com- 
mentaries of  Blackstone  ?  Send  him  to  attend 
the  courts  at  Westminster?  For  learning 
jurisprudence,  yes:  but  for  cherishing  in  his 


bosom  the  principles  of  veracity,  of  sincerity* 
of  true  honour?  Stay  tilt  you  have  made 
your  daughter  get  by  heart  the.  words  of 
Piron  and  Lord  Rochester. 

9.  Corrupting  the  intellectual  faculties  of 
the  people.  To  what  a  state  of  debility  and 
depravation  must  the  understanding  of  that 
man  have  been  brought  down,  who  can  really 
persuade  himself  that  a  lawyer's  fiction  is 
anything  better  than  a  lie  of  the  very  worst 
sort  I  that  the  whole  mass  taken  together, 
or  any  one  particle  of  it,  was  evec  of  auy  the 
smallest  use  to  justice  ! 

Fiction  may  be  applied  to  a  good  purpose, 
as  well  as  to  a  bad  one:  in  giving  support  to 
a  useful  rule  or  institution,  as  well  as  to  a 
pernicious  one.  The  virtues  of  an  useful 
institution  will  not  be  destroyed  by  any  lie 
ror  lies  that  may  have  accompanied  the  estab- 
lishment of  it :  but  can  they  receive  any  in- 
crease ?  The  virtues  of  a  useful  medicine 
will  not  be  destroyed  by  pronouncing  an  in* 
cantation  over  it  before  it  is  taken :  but  will 
they  be  increased  ? 

Behold  here  one  of  the  artifices  of  lawyers. 
They  refuse  to  administer  justice  to  you  un- 
less jou  join  with  them  in  their  fictions;  and 
then  their  cry  is,  see  how  necessary  fiction  is 
to  justice  !  Necessary  indeed ;  but  too  ne- 
cessary :  but  how  came  it  so?  and  who  made 
it  so?* 

As  well  might  the  father  of  a  family  make 
it  a  rule  never  to  let  his  children  have  their 
breakfast,  till  they  had  uttered,  each  of  them, 
a  certain  number  of  lies,  curses,  and  profane 
oaths  ;  and  then  exclaim,  You  see,  my  dear 
children,  how  necessary  lying,  cursing,  and 
swearing,  are  to  human  sustenance  1 


*  A  man  to  whom  you  lent  a  horse,  — does  he 
refuse  to  return  it  ?  Not  the  smallest  chance 
will  they  give  you  for  getting  the  animal  back 
again,  unless  vou  say  hefouiid  it.  This  is  what 
you  are  forced  to  do  when  you  bring  an  action  of 
trover:  by  which,  by  the  bve,  you  will  not  get 
your  horse  after  all,  if  the  defendant  chooses  to 
keep  it,  paying  the  price  which  the  jury  have 
happened  to  set  upon  it. 

A  man  to  whom  you  let  your  house  for  a  yew, 
—does  he  at  the  expiration  of  the  time  refuse  to 
quit  it  ?  Not  a  chance  will  they  give  you  for 
obtaining  possession  again  of  your  house,  unless 
you  trump  up  a  foolish  story  about  two  persona, 
real  or  imaginary,  one  of  whom  turned  the  other 
out  of  it  This  is  what  you  are  forced  to  do,  in 
bringing  an  action  of  ejectment. 

On  the  other  side  of  the  Tweed,  where  no  such 
lies  are  told,  do  not  they  contrive  somehow  or 
other  to  put  a  man  in  possession  of  his  horse,  or 
of  his  house  ?  An  English  court  of  conscience, 
would  it  do  ita  business  any  better  than  it  does, 
were  it  to  refuse  to  make  a  man  repay  the  thirty 
shillings  he  had  borrowed  of  you,  unless  you, 
would  declare  that,  instead  of  yaur  lending  bin* 
the  money,  he  had  found  it, 
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OHAPTER  XIX-    _ 

DEVICE — ENTANGLEMENT  OP 
JURISDICTIONS. 

\.  jOivision  of  jurisdiction,  how  far 
Mi:i^_     *ent  to  'tfce  en(js  Of justice. 

being  considered  as  divisible, 
e  possible  modes  of  division  may  be  com- 
plied under  two  denominations ;  geographi- 
_  [division,  and  logical,  or  say  metaphysical . 
the  latter  comprehending  every  mode  not  in- 
cluded under  the  former* 
M^he  extent  of  the  state  in  question  being 
to  $  certain  degree  considerable,  division  on 
yth$  geographical  principle  is  prescribed  (as 
has  been  seen)  immediately  by  the  regard  due 
to  the  collateral  ends  of  justice ,  viz.  saving  of 
the. delay,  vexation,  and  expense,  attendant  * 
on  journeys  and  demurrage. 

The  division  being  already  earned  to  as 
great  a  length  as  is  prescribed  by  the  mere 
consideration  of  the  regard  due  to  those  ends 
vof  justice,  —>  add  the  supposition  of  a  certain 
degree  of  populousness  in  the  districts  marked 
out  in  conformity  to  those  ends,  the  disposable 
time  of  the  one  tribunal  (if  there  be  but  one) 
may  be  to  such  a  degree  drawn  upon,  as  to  be 
inadequate  to  the  demands  thus  made  upon  it, 
Suppose  this  to  be  the  case,  thence  arises  an 
absolute  and  irrecusable  demand  for  one  or 
Other  of  two  operations  a  further  division 
upon  the  geographical  principle,  a  division  of 
the  first  instituted  district  into  more  districts 
fJuiin  one  (say  into  two  distucts,)  or  the  in- 
stitution of  moie  courts  than  one  (sa>  two) 
in  the  sdme  district. 

Each  of  these  ^rangementshas  its  peculiat 
advantage  Divide  the  district  into  two,  each 
with  its  separate  court,  you  reduce  in  piopor- 
tion  the  quantum  of  delay,  vexation,  and  ex- 
pei)seT  incident  to  joutrieys  and  demurrage, 
put  then  you  have  no  emulation.  Leaving 
the  district  undivided,  put  two  courts  into  it, 
each  with  precisely  the  same  jurisdiction  ^s 
the  other,  you  get  the  advantage  of  emulation. 
Supposing  all  other  circumstances  equal,  or, 
in  case  of  inequality,  competent  allowance 
made  for  it ;  the  number  of  suits  brought  in 
the  course  of  the  year  m  the  one  court,  com- 
pared with  the  number  brought  within  tjhe 
same  space  of  time  in  the  other  court,  will, 
if  made  public,  constitute  a  sort  of  index, 
exhibiting  the  respective  heights  at  which 
tjte  reputation  of  the  two  judlges,  or  sets  of 
J$fl$£*t  for  the  time  being,  stand  in  the  scale 
ofjpublic  estimation. 

these  tyvo  advantages,  the  former  is 
*  e  more  certain  in  its  nature.  It  de- 
r ,  causes  purely  physical;  causes  muck 
in  their  operation  than  any  psycho- 
It  is  subject  to  no  accidents: 
betweeat Noplaces  the  distance  is  not  apt  to 
change ;  no  expedient  can  lessen  that  distance. 


%  EVIDENCE. 


Of  this  advantage,  however,  np  notice 
been  ever  taken  $  at  least  by  English  lawyers. 
How  should  it  ?  Recognise  this  circumstance 
in  the  character  of  an  advantage,  you  recog- 
nise at  once  the  worthlessness  of  the  system 
which  labours  to  such  an  excess  under  the 
opposite  inconvenience. 

The  other  advantage,  being  in  its  nature 
the  moie  vague  and  unsusceptible  of  calcula- 
tion, is  on  that  very  scoie  the  better  quali- 
fied for  recommending  itself,  under  a  system, 
with  the  endurance  of  which  a  geneial  habit 
of  thinking  with  precision  is  incompatible. 
To  the  polemic,  to  the  rhetorician,  in  whose 
sight  victory  is  as  precious  as  truth  is  worth- 
less, no  argument  is  so  acceptable  as  one 
which  he  can  make  as  much  or  as  little  of  as 
he  pleases. 

In  legislation,  first  the  ad  vantages  and  dis- 
advantages of  an  arrangement  are  sought  out 
and  weighted  ,  then,  if  the  advantages  are 
deemed  to  preponderate,  the  arrangement 
receives  the  touch  of  the  sceptre.  In  juris- 
prudence, first  the  arrangement  is  obseived 
to  be  established  ;  this  observation  made,  then 
comes  the  pioblem  —  Required  tofind'but  the 
advantages  of  it. 

Original  short-sightedness  had  divided  the 
business,  upon  the  logical  principle  of  divi- 
sion, among  thiee  courts:  mutual  rapacity 
had  by  degrees  btoke  down  here  and  there 
the  fences,  mutual  lassitude  and  impotence 
have  left  things  in  tins  state  The  former 
arrangement,  though  made  by  the  legislator, 
was  made  so  long  ago  that  il  could-  not  but 
have  been  a  \vi^e  one  the  latter,  though 
made  in  the  teeth  of  the  former,  being  a  work 
of  lawyers,  was  still  wiset  Required  to  prove 
it  so  No  other  argument  being  to  be  found, 
the  principle  of  emulation  offered  itself,  and 
was  received  with  open  arms. 

That  the  influence  of  this  principle,  so  far 
as  it  extends,  is  salutary,  seems  out  of  dis- 
pute but  as  to  the  subjecting  the  amount 
of  it  to  any  soit  of  calculation,  the  impossi- 
bility has  alieady  been  brought  to  view. 

The  effect  of  the  emulation  depends  upon 
the  notoriety  of  the  proportions  :  but  as  to 
the  giving  to  the  public  the  possibility  of  be- 
ing acquainted  with  them,  no  such  thing  was 
ever  done.  Publication  of  tables  exhibiting 
the  degree  of  success  in  hospitals,  is  in  every 
day's  practice.  Medical  men,  being  destitute 
of  power,  have  nothing  to  serve  as  a  ground 
for  business,  but  reputation  •  nor  anything  to 
serve  as  a  ground  for  reputation,  but  desert; 
01  at  least  statements  which,  taking  them  for 
true,  afford  presumptions  of  desert. 

If,  in  both  or  in  either  of  two  courts,  the 
interest  created  by  the  love  of  ease  happens 
to  be  ever  so  little  stronger  than  the  interest 
created  by  love  of  reputation,  the  principle 
of  emulation  is  without  effect. 

Judge  Titius  may  cqpduet  himself  less  badly 
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than  judge  Sempronius,  and  yet  conduct  him- 
self in  a  line  of  frequent  repugnancy  to  the 
ends  of  justice.  A  system  of  registration  so 
contrived  as  to  show  continually,  — in  the  in- 
stance of  every  judge,  of  every  suit  carried  on 
under  the  direction  of  every  such  judge,  and 
of  every  step  taken  in  the  course  of  every  such 
suit,  —  the  degree  of  regard  paid  to  the  se- 
veral ends  of  justice;  —  such  a  system  would 
afford  a  still  more  steady  arid  uniformly- 
operating  security  for  good  behaviour,  than  can 
be  afforded  by  the  mere  operation  of  putting 
two  courts  with  the  same  jurisdiction  into  one 
district,  for  the  chance  of  the  benefit  to  which, 
in  their  instance,  it  may  happen  to  the  prin- 
ciple of  emulation  to  give  birth.  The  supe- 
riority has  long  been  constant  and  decided  : 
the  two  judges,  or  one  of  them,  if  they  live 
long  enough,  sink  into  the  vale  of  years:  what 
then  becomes  of  the  emulation,  which,  fifty 
or  sixty  years  earlier,  both  being  oat  Eton  or 
Westminster,  would  have  rendered  each  so 
eager  to  take  the  other's  place  ? 

Be  it  allowed,  however,  that  in  certain 
situations  it  may  be,  if  not  upon  the  whole 
advantageous,  at  least  not  in  any  very  high 
degree  disadvantageous,  that  in  one  and  the 
same  judicial  district  (that  district  not  being 
a  very  extensive  one)  there  should  be  two 
courts,  with  power  over  the  same  sorts  of 
causes  (viz.  under  inconsiderable  exceptions, 
all  sorts  of  causes  ;)  operating  according  to 
the  same  system  of  procedure  ;  collecting  evi- 
dence in  the  same  mode  and  in  the  same  shape; 
exerting  in  eveiy  case  sufficient  powers,  and 
therefore  in  every  case  the  same  powers,  the 
one  as  the  other,  for  effectuating  the  forth- 
comingness  as  well  of  things  as  of  persons,  as 
well  in  the  character  of  the  matter  of  satis- 
faction, and  (where  necessary)  of  punishment, 
as  in  the  character  of  sources  of  evidence. 
Each  being  possessed  of  the  several  powers 
adequate  to  those  several  purposes,  each  con- 
sequently ought  to  be  possessed  of  the  same 
powers:  the  powers  of  each  being  subjected 
to  the  most  effectual  system  of  checks  capa- 
ble of  being  employed  consistently  with  the 
adequate  execution  of  these  several  powers 
in  subservience  to  the  several  ends  of  justice, 
the  powers  of  each  ought  to  be  subjected  to 
the  same  checks. 

Such  are  the  terms  on  which  the  existence 
of  two  courts  in  the  same  district  may  be, 
according  to  the  extent  of  the  district,  either 
advantageous  upon  the  whole,  or  not  deci- 
dedly and  in  any  very  high  degree  disadvan- 
tageous :  the  advantages  from  emulation,  viz. 
in  respect  of  superior  security  against  misde- 
cision,  being  set  against  the  disadvantages  in 
respect  of  increase  of  delay,  vexation,  and 
expense,  by  journeys  and  demurrage. 

Change  the  terms  in  any  respect,  you  will 
find  no  cases  in  which  the  effects  of  such  mul- 
tiplicity can  be  other  than  disadvantageous. 
VOL,  VII.  • 


Give  to  one  court  cognizance  of  causes  of 
one  description,  to  another  court  cognizance 
of  causes  of  another  description,*  each  to  the 


*  It  might  appear  at  first  sight,  that,  on  the 
supposition  of  a  quantity  of  business  greater  than 
can  be  dispatched  in  the  disposable  time  of  a 
single  court,  and,  therefore,  of  an  adequate  de- 
mand presented  for  two  courts,  it  would  be  de- 
sirable to  make  a  separation  of  the  whole  mass 
of  causes  into  simple  and  complex  causes — allot- 
ting the  simple  causes  to  the  one  court,  the  com- 
plex ones  to  the  other. 

That  a  distinction  ought  to  be  made  between 
these  two  classes  of  causes,  is  proved  by  other 
reasons. 

A  great  majority  of  the  whole  number  of  suits 
do  not  require  more  than  a  few  minutes  each,  to 
hear  and  terminate:  this  is  matter  of  experience. 
Yet  here  and  there  a  cause  shall  arise,  which,  to 
do  justice  to  it,  may  require  more  than  as  many 
days  of  uninterrupted  attendance.  Were  no  di- 
vision established  between  simple  and  complex: 
causes,  here  might  be  a  hundred  sets  of  suitors, 
with  their  respective  witnesses,  all  kept  in  a  state 
of  torment  hy  one  single  cause.  Like  a  broken- 
down  carriage  in  a  procession,  it  might  happen 
to  a  long  cause  to  produce  irreparable  damage, 
stopping,  for  days  or  weeks,  dozens  or  scores  or 
causes,  to  each  of  which^  upon  an  average,  as 
many  minutes  might  suffice. 

It  would,  however,  be  in  some  respects  better 
(two  courts  in  one  district,  together  with  separa- 
tion of  complex  from  simple  causes,  being  sup- 
posed  to  be  resolved  on,)  that  one  of  the  two 
courts  should  not  be  confined  to  simple,  the  other 
to  complex  causes,  but  each  court  occupied  with 
causes  of  both  descriptions,  dividing  its  time  be«* 
tween  them.  1.  On  this  plan  you  nave  the  be- 
nefit of  emulation  ;  on  the  other,  not.  2.  Confine 
the  simple  causes  to  one  court,  the  complex  causes 
to  the  other,  the  latter  seems  in  danger  of  getting 
a  bad  name:  the  delay  inseparably  attached  to 
the  nature  oi1  the  cause,  may  come  to  be  charged, 
as  matter  of  blame,  to  the  personal  account  of  the 
judge. 

It  is  better,  as  between  simple  causes  and  com- 
plex ones,  to  allot  to  them  different  portions  of 
the  same  day,  than  different  days. 

1.  Latter  part  of  every  day  for  appointed  causes, 
fore  part  of  the  day  tor  chance  causes,  is  easier  to 
remember,  than  such  and  such  days  for  the  one, 
such  and  such  other  days  for  the  other.    Coming 
on  a  wrong  day,  a  man  iinds  the  door  of  justice 
shut  against  him. 

2.  On  the  principle  of  distinction  of  days,  there 
are  entire  days  on  which  cases  (for  some  such 
there  are)  that  cannot  wait  one  hour  without 
danger  of  irreparable  mischief,*  find  justice  in- 
accessible. Of  this  mischief,  the  principle  of  dis- 
tinction of  hours  stands  clear. 

3.  In  the  case  of  a  superfluity  of  time  on  the  one 
part,  and  a  superfluity  of  business  on  the  other, 
it  will  be  easier  to  borrow  of  the  morning  for  die 
afternoon,  or  of  the  afternoon  for  the  morning, 
than  to  borrow  of  one  day  for  another. 

A  suit  of  a  simple  nature  has  been  commenced 
Wthin  the  fore  part  of  the  day  ;  with  the  help  of 
another  half  hour,  borrowed  from  the  afternoon, 

a  Ship  on  the  point  of  sailing ;  female  in  the 
hands  of  a  ravisher  on  board  of  it.  Other  cases 
might  be  instanced  in  abundance. 
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n  of  the  other :  in  the  firat  place  you* 
lose  the  benefit  of  emulation ;  in  the  next 
place  you  produce,  without  any  use,  the  dan- 
£$r  of  collision.  On  the  part  of  the  plaintiff, 
ifpctfirtiunty  to  which  of  the  two  courts  he 
QIHfht  to  apply ,  on  the  occasion  of  this  or  that 
individual  cause :  on  the  part  of  the  defen- 
dant, uncertainty  whether  to  submit,  or  not 
tb  Submit,  to  the  cognizance  endeavoured  by 
the  plaintiff  to  be  given  to  the  one  or  the 
Bother  court,  on  the  occasion  of  that  indivi- 
dual cause .  on  the  part  of  each  court,  uncer- 
tainty whether  it  ought  to  take  cognizance  of 
this  or  that  sort  of  cause 

With  the  purest  intentions  on  the  part  of 
those  by  whom  the  line  of  demarcation  is 
drawn,  and  with  intentions  equally  pure  on 
the  part  of  those  wfcose  duty  it  is  to  conform 
to  that  line,  the  application  of  the  metaphy- 
sical principle  of  division  has  ever  been  a  diffi- 
cult one,  and  one  which  is  constantly  liable 
to  give  birth  to  those  doubts  and  contesta- 
tions, the  prevention  of  which  is  aimed  at  by 
it;  *—  with  the  purest  intention  in  both  quar- 
ters— much  more  with  sinister  and  corrupt 
intentions  in  either  quarter,  or  in  both — much 
more,  again,  if  the  two  functions  shall  every- 
where have  been  (as  under  the  fee-gathering 
system)  united  in  the  same  hand,  that  hand 
employed  in  carving  out  jurisdiction,  for  it- 
self to  fatten  upon  It  will  be  matter  of  dif- 
ficulty, in  the  maturest  and  strongest  state 
of  the  public  mind, — much  moie  must  it 
have  been  in  those  ages  of  barbarity  and  ig- 
norance in  which  those  lines  of  demai  cation 
havQ  been  scratched  in  so  many  dnection?, 
With  so  much  emolument  to  the  draughtsman, 
and  so  much  delay,  vexation,  and  expense,  to 
the  suitors,  of  succeeding  times 

In  regard,  moreover,  to  modes  of  collecting 
evidence,  arid  of  seeming  forthcoimngness, — 
one  of  the  two  courts  being  provided  with 
a  set  of  powers  and  checks,  adapted,  in  the 
best  manner  that  can  be  devised,  to  those  re- 
spective pUi  poses,  —  it,  in  the  provision  made 
in  any  respect  m  the  instance  of  the  second 
court*,  there  be  any  variation,  that  variation 
(since  by  the  supposition  it  cannot  be  for  the 
better)  will  either  in  itself  be  upon  a  par 
with  the  arrangement  that  corresponds  to  it 
In  the  case  of  the  first  court,  or  it  will  be  foi 
the  worse.  The  best  that  can  happen  to  it 
is  to  be  upon  a  par :  but  in  this  case, — though 
of  itself,  by  the  supposition,  either  would 


f  trt&y  be  dispatched  :  in  the  first  suit  ai 

afternoon,  the  parties,  or  one  of  tem,  are 
y,  or,  though  ready,  can  with  less 
wait  the  half  hour,  than  the  par- 
1  in  the  simple  cause  can  wait  the  whole  dly, 
or  tfcrtapfr  two  days. 

Suapoae  np  complex  business  at  all  appointed 
tor  tfte  itHetnoori  •  chance  business  may  be  re- 
ceived in  ttett  fcfit,  instead  of  waiting  a  day,  as  it 
murt  othetwise  6*V6  done. 


have  been  as  good  as  the  other, — yet,  there 
being  also,  by  the  supposition,  diversity  with- 
out use,  the"  effects  of  that  diversity  cannot 
but,  to  the  extent  of  it,  be  purely  disadvan- 
tageous. In  its  purest  possible  state  of  sim- 
plicity, the  law,  in  every  part  of  it,  draws 
upon  all  men  for  a  portion  of  labour  and  in- 
telligence more  than  all  men  have  to  bestow 
upon  it  here  is  an  inevitable  imperfection, 
with  the  inevitable  inconveniences  that  are 
its  consequences  add  to  this  inevitable  de- 
gree of  complexity  (that  is,  of  non-notoriety, 
and  thence  of  uncertainty)  a  single  degree 
that  is  not  inevitable,  every  word  thus  added 
is  a  nuisance 

§  2  Distinction  between  law  and  equity, 
how  fat  should  it  be  included  in  the  hst 

of  device**  * 

In  speaking  of  the  entanglement  of  juris- 
dictions, avid  in  particular  of  the  entanglement 
created  by  the  sham  distinction  between  law 
and  equity ;  I  mentioned  it  as  an  article  in  the 
list  of  devices  it  may  be  expected  that  it 
shall  bo  shown  by  what  title  it  occupies  the 
place  given  to  it  in  the  list. 

It  will  be  found  that  the  device  is  not  in 
the  ci  eation,  but  in  the  preservation  of  it.  Of 
itself,  it  can  scaicely  make  out  a  sufficient 
title  to  the  name  In  its  original  creation, 
it  was  not  mischievons,  but  beneficial. 

Among  the  contrivances  as  jet  brought  to 
view  undei  the  name  of  devices,  not  one  but 
what,  in  proportion  as,  in  effect  as  well  as 
design,  it  was  subservient  to  the  sinister  ends 
of  judicature,  WHS  tepugnant,  purely  repug- 
nant, to  eveiy  end  of  justice  Equity  judi- 
^ture,  though  in  design  dnected  with  as 
n-^h  fidelity  as  the  otbei  to  the  same  ends, 
and  though  in  effect  contribute* y  in  a  very 
high  degiee  to  some  of  those  ends  (VIE.  the 
collateral  ends  of  delay,  vexation,  and  ex- 
pense, eonsideied  as  the  necessary  avenues 
to  piofit,)  was  in  effect  contubutory  al*»o  in 
a  veiy  high  degree  to  the  diiect  ends  of  jus- 
tire  •  to  the  prevention  of  misdecision,  and  of 
fdiluie  of  justice 

But,  though  itself  not  in  strictness  entitled 
to  be  u umbered  among  the  devices  purely 
hostile  to  the  ends  of  justice,  yet  so  intimate 
has  be/en  its  combination  with  them,  so  close 
the  alliance,  that,  in  any  survey  taken  of  them, 
the  omission  of  so  capital  a  feature  would  have 
left  a  most  material  deficiency. 

In  England,  so  unexampled  was  the  imper- 
fection of  the  oiiginal  scheme  of  judicature, 
so  many  of  the  exigencies  of  society  had  it 
left  without  provision  altogether,  that  an  ad* 
dition,  from  some  quarter  or  other,  was  matter 
of  absolute  necessity.  These  necessary  addi- 
tions, with  an  almost  inconceivable  stupidity, 
the  original  set  of  judges  refused  to  make. 
By  another  set  of  judges,  bred  up  in  a  differ* 
ent,— a  foreign,  and  n  a  great  degree  even  a 
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hostile,  school, — under  the  authority,  or  by  I 
the  sufferance,  of  the  same  sovereign,  these 
additions  came  by  degrees  to  be  made.  But 
'the  new  hands  by  which  these  indispensable 
additions  were  made,  would  not  work  but 
upon  their  own  terms.  The  terms  imposed 
upon  suitors  by  the  judges  of  the  old  school, 
profitable  as  they  were  to  the  imposers,  grie- 
vous proportionably  to  the  suitors  (rendered 
such  by  the  set  of  devices,  asabove  explained,) 
were  not  yet  grievous  enough,  were  not  yet 
profitable  enough,  for  the  judges  of  the  new 
and  foreign  school.  The  home-bred  judges 
shook  off  by  degrees  the  obstacle  opposed  to 
their  designs  by  the  presence  of  the  parties, 
and  at  last  contrived  to  avoid  seeing  them  till 
the  very  last  instant,  when  it  is  impossible  to 
help  it,  and  when  no  good  can  come  from  it : 
from  first  to  last,  Rome-bred  judges  never 
would  suffer  the  parties  to  come  into  their 
presence  at  all.  Home-bred  judges,  when 
writing  was  scarce  and  dear,  insisted  upon  its 
being  employed,  in  considerable  quantity,  to 
no  purpose,  or  to  worse  than  none :  Rome- 
bred  judges  refused  to  meddle  with  a  cause, 
without  a  vast  and  boundless  mass  of  writing 
employed  in  the  first  instance. 

The  evil  done  by  the  judges  of  the  original 
English  school,  in  respect  of  the  exigencies 
left  without  provision,  —  the  evil  thus  done 
by  them,  in  so  far  as  doing  nothing  can  be 
called  doing,  was  immense.  The  good  done 
by  the  judges  of  the  Roman  school,  in  respect 
of  the  provision  made  by  them  for  the  same 
exigencies,  —  the  good  thus  done  by  them, 
though  done  so  badly,  as  well  as  upon  such 
bad  terms,  was  proportionably  extensive.  The 
good  thus  done,  consisted  in  the  aid  thus  lent 
to  the  direct  ends  of  justice. 

The  evil  done  by  the  new  workmen  in  the 
execution  of  the  new  work,  consisted  in  the 
enhancement  of  the  evils  of  delay,  vexation, 
arid  expense:  evil  done,  not  for  its  own  sake 
—  of  that  gratuitous  wickedness  they  must 
stand  acquitted,  —  but,  as  in  the  case  of  the 
old  workmen,  for  the  sake  of  the  profit  ex- 
tracted out  of  the  expense. 

We  have  seen  the  engines  employed  by  the 
old  school,  in  the  manufacture  of  that  mass 
of  profit-yielding  evil  which  it  fell  to  their 
share  to  organize.  In  the  fabrication  of  the 
augmented  mass  manufactured  by  the  new  set 
of  hands,  engines  the  same  in  the  main  were 
employed,  but  with  here  and  there  a  varia- 
tion in  the  proportions. 

All  this  while,  be  it  never  for  a  moment 
out  of  sight,  that,  —  how  well  soever,  when 
compared  with  the  common-law  branch  of 
the  technical  system,  equity,  with  its  peculiar 
branch  of  that  system,  may  be  entitled  to  the 
appellation  of  a  remedy,  —  compared  with 
the  natural  system,  it  is  so  much  sheer  abuse. 
Whatever  imperfections  equity  has  corrected, 
in  so  bad  a  way,  and  jipon  such  exorbitant 


terms,  the  natural  mode,  if  suffered  to  have 
gone  on  undisturbed,  would  have  prevented 
from  ever  coming  into  existence :  and  would, 
whenever  called  in,  supply  the  defect,  in  the 
best  manner,  as  well  as  upon  the  best  terms. 

How  numerous  are  the  instances  of  neces- 
sary rights,  for  which  common  law  gives  no 
remedy  on  any  terms,  nor  equity,  without 
keeping  the  parties  for  months  or  years  in 
hot  water !  but  for  which  a  justice  of  peace, 
operating  in  the  mode  in  which  he  is  in  the 
habit  of  operating  as  far  as  the  law  will  suffer 
him,  would  give  a  more  effectual  and  lew 
precarious  remedy,  in  the  course  of  as  many 
hours  or  minutes. 

Think  of  that  remedy,  by  which  (though 
still  a  remedy)  natural  and  necessary  incorv 
veniences  never  cease  to  receive  a  twenty 
fold,  a  hundred-fold,  or  a  thousand-fold  in 
crease !  And  this  in  an  age  priding  itself  on 
its  civilization,  and  in  a  nation  never  tired  of 
boasting  of  its  laws. 

So  long,  therefore,  as  —  while  a  better,  an 
infinitely  better,  remedy  might  be  had  for  all 
the  defects  of  common  law — this  entangle- 
ment of  jurisdictions,  a  remedy  so  imperfect, 
and  producing  so  many  collateral  evils,  is 
allowed  to  subsist,  —  so  long,  although  the 
purpose  for  which  it  was  created  was  a  highly 
beneficial  one,  the  preservation  of  it  has  an 
indisputable  title  to  a  place  in  the  list  of  de- 
vices. 

No  man  regarding  the  subject  with  a  view 
to  the  ends  of  justice  and  the  welfare  of 
society,  can  seriously  believe  that  the  exist- 
ence of  two  repugnant  masses  of  substantive 
law  —  that  the  existence  of  two  repugnant 
masses  of  adjective  law,  two  systems  of  pro- 
cedure grounded  on  repugnant  principles, — is 
really  conducive  to  those  ends.  If  this  be  so, 
then  to  the  score  of  device,  of  artifice,  of 
fraud,  of  hypocrisy,  must  be  referred  what- 
soever composed  complacency,  much  more 
whatsoever  active  and  busy  applause  and  ad- 
miration, we  see  bestowed  upon  English  ju- 
risprudence, for  the  felicity  it  enjoys  in  the 
monoply  of  this  peculiar  excellence. 

§  3.  Equity  jurisdiction,  its  origin 
and  extent. 

Taken  by  itself,  or  anywhdre  else  than  in 
company  with  the  word  court,  equity  is  abra- 
cadabra: a  word  without  a  meaning. 

To  give  a  meaning  to  it,  you  must  con- 
nect it  with  the  word  court,  and  say,  court  of 
equity.* 

*  England  had  once  its  court  of  star-chamber : 
France  its  court  of  the  marble  table.  Explain 
the  business  of  a  court  of  equity  by  a  definition 
of  equity  ?  As  well  might  you  explain  the  busi- 
ness of  the  star-chamber  by  the  definition  of  a 
star,  or  the  business  of  the  cour  de  la  table  M 
marbre  by  the  definition  of  marble. 

As  often  as,  in  his  argument,  a  lord  chancel* 
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.What,  tk0ti,  is  a  court  of  equity?  Any 
pqurt  In  which  the  course  of  procedure  is  in  a 
certain  form :  the  characteristic  of  that  form 
being  the  sort  of  instrument  called  a  bill  in 
equity  {  any  court  in  which  the  instrument, 
the  >yritten  instrument,  in  which  the  plaintiff* 
9tat«s  his  demand  (that  is,  the  judicial  ser- 
vice which  he  calls  upon  the  judge  to  render 
tQ  jtiun)  bears  that  name. 

To  bear  that  name,  it  must  contain,  besides 
/occasional  parts,  three  essential  parts:  the 
charging  part,  containing  a  statement  of  the 
alleged  facts ;  —  the  interrogating  part,  con- 
*  taming  questions  adapted  to  the  purpose  of 
extracting  from  the  defendant  a  sort  of  con- 
fessorial  testimony,  admitting  the  matter  of 
fact  alleged,  or  so  much  of  it  as  shall  be  suffi- 
cient to  warrant  the  judge  in  acceding  to  the 
prayer  ;  —  and  the  prayer  itself,  in  which  a 
statement  is  given  of  the  service  looked  for 
at  the  hands  of  the  judge. 

The  defendant,  if  he  means  to  combat  the 
obligation  of  rendering  this  service,  is  under 
An  obligation  of  yielding  the  testimony  thus 
demanded  of  him.*  the  instrument  in  which 
it  is  contained  is  called  an  answer,  the  defen- 
dant's answer,  to  the  plaintiff's  bill. 

At  the  time  this  answer  is  delivered  in  at 
an  office,  the  truth  of  it  is  declared,  in  gene- 
ral terms,  by  a  vwd  voce  declaiation,  accom- 
panied with  the  ceremony  of  an  oath. 

Of  this  ceremony,  the  effect  is  to  deprive 
a  man,  pro  re  natd,  of  the  benefit  of  the  men- 
dacity-licence, granted  (as  alieady  explained) 
to  all  parties  on  the  occasion  of  the  pleadings 
delivered  in  by  their  respective  attoineys,  on 
the  occasion  of  a  suit  in  a  court  of  common 
law*  To  the  pl^ntiff,  in  respect  of  his  bill, 
the  licence  is  reserved ;  and  he  is  even  com- 
pelled to  make  use  of  it .  to  the  defendant  it 
is  not  reserved. 

What,  then,  is  equity  ?  Answer  Whatever 
has  ever  been  done  by  a  court  of  equity. 

A  court  of  equity  is  a  soit  of  court  pecu- 
liar to  English  jiuispiudence,  and  the  insti- 
tution of  which  took  place  at  a  period  of  time 
comparatively  recent,  relation  being  had  to 
the  other  courts,  called  courts  of  common 
law. 

The  powers  assumed  by  this  sort  of  court 
h^ve  applied  themselves  to  the  substantive 
branch  ot  the  field  of  law,  as  well  as  to  the 
adjective  branch,  the  law  of  procedure. 

I*  To  the  substantive  branch,  accordingly 
you  have  legal  estates,  and  you  have  equitable 
estates,  The  same  estate  which  by  the  com- 
ntoft-law  courts,  if  applied  to,  would  be  given 

E*j,"y  "» •  •   • 

*w  a  lord  Chief  baron  pronounces  the  word 
^  ^^^ttbstitute,  if  it  be  more  agreeable,  the 
-•*--*  o*  the  word  marble:  it  will  make  no 


,    ,    the  comparatively  rare  cases  of  a 
plea,  niltd  i*  demurrer,  not  worth  explaining  for 


to  one  man,  the  equity  courts  give  to  another. 
The  same  estate,  which,  upon  your  applying 
for  it  to  a  common-law  court,  the  court  wijj 
give  to  you,  —  an  equity  court,  upon  an  ap- 
plication made  by  your  adversary,  will  give 
to  your  adversary.  In  case  of  a  conflict,  or 
seeming  conflict,  of  this  sort,  the  equity  court 
is  the  strongest  nor  is  the  common-law  court 
dissatisfied ,  it  has  had  its  fees. 

The  subject  which  gives  most  occasion  to 
this  difference,  is  the  interpretation  put  upon 
conveyances  (wills  as  well  as  deeds  inclu- 
ded )  the  interpretation  put  upon  these  in- 
struments, or  rather,  the  disposition  made  of 
men's  property,  on  pretence  of  interpretation. 
Common  law  gives  the  property  to  one  man, 
equity  to  another .  when  a  man's  intention, 
01  pietended  intention,  has  been  ascertained, 
equity  will  sometimes  give  effect  to  it,  in  a 
case  in  which  common  law  would  refuse  to 
give  effect  to  it. 

2.  To  the  adjective  branch.  In  this  field, 
the  principal  operations  of  equity  may  be 
ranked  under  two  heads  —  1.  Rendering,  for 
the  purpose  of  giving  effect  to  acknowledged 
rights,  a  variety  of  services,  which  the  com- 
mon-ldw  cow  ts,  through  stupidity  or  inability, 
had  omitted  to  do ;  2,  Stopping  what  was  m 
a  course  of  being  done,  or  overthrowing  what 
had  been  done,  by  the  common-law  courts, 
upon  a  variety  of  occasions. 

Between  stupidity  and  inability,  the  dis- 
tinction is  no  other  than  between  cause  and 
effect  Before  the  equity  courts  grew  up 
and  trenched  upon  them,  the  common- law 
courts  did,  or  might  have  done,  whatever  they 
pleased  There  was  therefoi  e  no  inability,  but 
such  as  was  voluntary.  Doing  abundance  of 
things  which  they  omitted  to  do,  they  might 
not  only  have  done  (which  indeed  was  less 
than  nothing  to  them)  more  good,  but,  what 
was  eveiy thing  to  them,  have  got  mofe  mo- 
ney Therefoi  e,  so  far  as  inability  extended, 
it  had  stupidity  for  its  cause. 

From  whatever  cause,  however, — the  list 
of  the  things  which  they  could  not,  that  is  to 
say,  would  not,  do,  was  a  pretty  long  one. 

What  they  could  do,  and  did  do,  amounted 
to  this  they  could  punish  a  man — hang  him 
—  cut  his  hands  01  legs  off:  they  could  take 
a  thing,  a  moveable  thing,  bodily,  from  one 
man,  and  put  it  into  the  hands  of  another : 
from  a  house  01  a  field  they  could  turn  a  man, 
head  and  shoulders,  and  put  him  into  jail  if 
he  came  in  again  .  they  could  take,  and  at  one 
time  used  to  take  (for  example,  on  pretence 
of  your  having  been  outlawed,  when  it  was  no 
such  thing)  your  estate,  and  divide  it  amongst 
themselves :  they  could  take  the  property  of 
a  dozen  men  (jurymen)  together,  and  de- 
stroy or  dissipate  it:  it  was  wKat  they  did  as 
often  as  a  new  trial  was  granted;  till  about 
the  middle  of  the  seventeenth  century,  they 
would  not  grant  one^upon  any  other  terms. 
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What  they  could  not  do,  was — everything 
else. 

Not  one  thing  whatsoever  that  a  man  ought 
,to  dof  could  they  make  him  do.  A  man  had 
agreed  with  you  to  sell  you  an  estate,  and 
you  had  paid  him  the  money:  could  they 
make  him  put  you  in  possession  of  the  estate, 
or  put  you  in  possession  of  it  themselves  ? 
Not  they  indeed.  What  they  could  do,  was 
to  punish  him,  or  make  a  show  of  punishing 
him,  for  not  having  done  it:  give  you,  or 
make  a  show  of  giving  you,  money,  instead 
of  the  estate :  to  raise  the  money,  take  his 
goods,  if  he  had  not  sense  to  put  them  out  of 
the  way —  take  them,  sell  them,  and  give  you 
what  they  fetched  :  take  his  goods,  or  instead 
of  his  goods,  if  he  had  lands,  and  had  not  sense 
to  dispose  of  them,  take  half  of  them,  and 
but  half,  when  double  would  not  suffice. 

In  regard  to  the  future,  and  in  the  way 
of  restraint,  they  could  stop  another  set  of 
judges,  a  subordinate  court,  from  doing  what 
they  chose  should  not  be  done ;  but  they 
knew  not  how  to  deal  with  individuals:  they 
could  stop  encroachments  upon  their  judica- 
ture, but  they  could  not  stop  waste.  When 
a  house  was  pulled  down,  they  could  punish 
a  man  for  having  pulled  it  down  ;  when  a 
grove  or  an  avenue  was  cut  down,  they  could 
punish  him  for  having  cut  it  down:  but  as  to 
the  preventing  or  stopping  him,  it  was  out  of 
their  line.  Mischief  must  first  be  done,  be- 
fore they  would  stir  a  linger  to  prevent  it. 
When  the  steed  was  stolen,  then,  and  not  till 
then,  were  they  ready  and  willing  to  shut  the 
stable  door.  It  required  equity  (when  equity 
reared  its  head)  to  stop  \vat>te. 

Thus,  in  the  way  of  restraint  alone,  and 
that  very  imperfectly,  could  they  operate  up- 
on the  future  ;  in  the  way  of  compulsion,  they 
knew  not  how  to  deal  with  it. 

There  was  a  particular  circumstance,  to 
which  they  were  in  a  considerable  degree,  if 
not  altogether,  indebted  for  their  impotence  : 
and  that  was,  their  connexion  with  a  jury. 

How  a  set  of  men  in  many  respects  so  ar- 
bitrary, came  to  find  themselves  hampered 
with  this  salutary  clog,  is  among  the  many 
historical  points  involved  in  darkness:  but 
so  it  was.  By  King's  Bench,  by  Common 
Pleas,  by  Exchequer,  scarce  anything  was  to 
be  done,  but  either  for  or  with  a  jury, 

But  there  are  abundance  of  things  that 
could  not  be  done,  and  never  have  been  done, 
nor  ever  can  be  done,  by  a  jury :  and  amongst 
these  are  many  things  so  necessary,  so  strictly 
necessary,  that  without  them  the  existence 
of  society,  in  a  state  of  civilization  ever  so 
little  above  the  state  of  barbarism,  ever  so 
little  approaching  to  the  present,  is  a  matter 
physically  impossible: — Every  function  re- 
quiring occasional  and  occasionally  repeated 
superintendence — every  function  requiring  a 
constant  eye  to  the  future,  and  a  ready  hand 


to  follow  it — everything  that  waa  to  be  dcfne 
in  a  cause  which,  in  any  one  of  a  multitude 
of  respects,  was  to  a  certain  degree  complex, 

Except  the  anomalous  and  next  to  unex- 
ampled case  where  jurymen  have  been  treated 
like  cardinals  in  a  conclave, — whatever  is 
done  by  a  jury,  well  or  ill,  must  be  done  in 
a  single  sitting :  shut  up  again  after  they 
have  been  turned  loose,  they  are  no  jury  — 
their  claim  to  confidence  is  gone.  By  possi- 
bility, a  jury  may  sit  together  (because  they 
have  sitten  together)  twenty-four  hours ;  but 
if  they  have  sat  together  half  the  time,  unless 
they  take  their  verdict  blindly  from  the  judge, 
he  choosing  to  give  it  to  them,  cross  and  pile 
would  present  a  better  chance  for  justice. 

Habituated  to  act  with  a  jury,  these  sages 
knew  not  how  to  act  without  one :  no  pipe, 
no  dance;  no  jury,  no  justice.  With  a  jury, 
or,  in  the  meantime,  for  a  jury,  was  every- 
thing to  be  done  :  what  could  not  be  done 
with  a  jury,  was  either  not  worth  doing,  or 
could  not  be  done.  Superstition  bears  her 
shackles  every  where  :  poetry  has  been  cramped 
by  unities:  by  unities,  justice  too  has  been 
cramped.  At  the  play-house,  what  could  not 
be  squeezed  into  five  hours  was  not  to  be  re- 
presented: in  Westminster  Hall,  what  could 
not  be  squeezed  into  twenty-four  hours  was 
not  to  be  done. 

Of  the  three  common-law  courts  (the  com- 
mon-law half  of  each  Exchequer  judge  in- 
cluded,) there  was  but  one,  the  King's  Bench, 
that  had  any  notion  of  bidding  any  man  (ex- 
cept the  sheriff)  do  anything  :  and  if,  having 
received  the  order  (in  law-jargon  called  a 
mandamus,)  a  man  chose  to  make  a  lying 
excuse,  there  ended  the  suifc.  In  a  fresh  suit, 
if  you  could  prove  the  lie  upon  him,  then  came 
work  for  a  jury,  and  then  he  might  be  made 
to  pay  so  much  money  as  the  jury  taxed  him 
at :  but  as  to  making  him  obey  the  order,  it 
was  not  to  be  thought  of. 

From  their  incapacity  of  compelling  a  man 
to  do  his  duty,  coupled  with  their  incapacity 
of  doing  anything  that  could  not  be  done  in 
twenty-four  hours,  resulted  their  incapacity 
for  the  discharge  of  a  number  of  functions, 
on  the  discharge  of  which  the  continuance  of 
society  depends. 

1.  Scarce  an  act  of  power,  whether  over 
person  or  property,  could  they  make  a  man 
exercise  —  scarce  a  trust,  as  the  phrase  is, 
could  they  make  him  execute,  for  the  benefit 
of  another.  From  this  they  were  disqualified, 
not  only  by  the  two  causes  above  brought  to 
view,  but  by  a  third  likewise. 

Most  trusts,  and  in  particular  all  domestic 
trusts,  require  continued  superintendence:  — 
interposition,  not  constant  indeed,  but  even- 
tual and  occasional,  at  a  moment's  warning. 
Cruelty,  negligence,  dissipation,  imbecility, 
have  not  their  long  vacation.  But  the  CU9? 
todesmorum,  the  judges,  had,  and  resolved  to 
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their  long  Vacation ;  not  one  week  of 
uld  t]b«V  pfcrt  with :  the  wife  might  be 
plagued  to  ueath,  the  child  corrupted,  the 
property  consumed  and  wasted,— it  was  no 
coacei*  of  theirs. 

x  2T  If  an  account  of  any  considerable  length 
^totted  settling,  they  had  no  tolerable  means 
Of  settling  it.  An  account  with  a  thousand 
iteais  in  it,  five  hundred  on  one  side,  as  many 
OA  the  other,  contains  the  matter  of  a  thou- 
sand suits :  were  there  ten  thousand,  they 
Wmld  have  had  no  objection  to  dispose  of 
them,  ^if  presented  one  by  one  ;  but,  if  pre- 
sented* in  a  mass,  they  know  not  what  to 
make  of  it. 

3.  If  a  thing  were  in  dispute  between  two 
parties,  the  one  not  in  possession  of  the  thing 
Could  settle  it,  by  bringing  an  action  against 
the  other ;  but  if  a  third  had  also  a  claim, 
they  knew  not  what  to  do  about  it. 

4.  Destruction  of  property  Chouses,  trees, 
and  so  forth,)  the^had  no  notion  so  much  as 
of  stopping,  much  less  preventing,  so  long 
as  the  destroyer  had  a  right  to  the  use  of  it. 
Damages,  meaning  satisfaction  in  money,  they 
were  ready  to  give,  as  soon  as  he  had  ab- 
sconded. 

5.  If  a  complex  mass  of  property  called  for 
distribution,  they  knew  not  how  to  go  about 
it.    For  every  death  that  took  place  (not  to 
speak  of  insolvency,)  if  the  deceased  was 
worth  anything,  there  was  a  complex  mass  of 
property  vacant,  and  requiring  to  be  disposed 
of;  but  death  was  of  the  number  of  those 
contingencies  that  had  escaped  their  provi- 
dence. 

,  6.  If  an  executor  had  promised  to  pay  a 
legacy  left  by  hit  testator,  they  could  take 
measures,  as  above,  for  making  him  pay  it . 
but  if,  choosing  rather  to  keep  the  money,  he 
had  the  wit  not  to  make  any  such  promise, 
tfeey  knew  not  what  to  do  with  him ,  he 
might  do  as  he  would  with  it,  for  anything 
they  could  do  to  get  it  from  him. 

In  some  of  these  instances,  they  could  not 
8Ct  at  all :  in  others,  if  they  did  act,  it  was 
30  awkwardly  and  so  badly,  they  had  better 
not  have  meddled  with  it.  In  comparison  of 
their  mode,  equity,  with  all  its  delays,  was 
found  a  relief. 

Here,  then,  was  a  goldmine — a  mine  rich 
^business :  open  to  any  hand  that  had  strength 
to  seifce  it,  and  the  wit  to  work  it. 

The  clergy,  a  set  of  adventurers  who  were 
always  on  the  alert, — the  clergy,  dividing 
themselves  into  two  parties,  entered  and  took 
session  of  so  many  different  parts  of  it  • 
|ttrty  with  one  pretence  (that  is,  with  one 
'  Wordd)  in  their  mouths,  the  other  with 


of  holy  mother  church,  and 

^  ^   $<»*•  tt*efc  For  the  good  of  a  man's 

gout,  whatever  He  hfcd  died  possessed  of,  be 
it  what  ii*W0ttld,  so  it  were'worth  having, 


they  were  ready  to'  charge  themselves  with 
it  for  pious  uses :  and  of  all  uses,  none  were 
60  pious  as  their  own. 

The  bishops,  having  for  their  proper  and 
only  ostensible  function,  the  showing  men 
heaven,  and  keeping  them  on  the  right  road 
to  it,  soon  perceived  that  there  was  no  earthly 
power  which,  in  such  pious  hands,  might  not 
be  made  subservient  to  that  pious  end.  At 
an  early  period  (not  to  speak  of  the  goods  of 
intestates,  including  all  the  moveable  pro- 
perty in  the  country,)  in  the  line  of  judicature, 
they  soon  got  possession  of  causes  relative  to 
testaments,  and  causes  relative  to  marriage,* 
with  a  few  et  caeteras  not  worth  mentioning 
here.  Being  however  the  delegates  of  a  spi- 
ritual authority,  livalizmg  with  the  temporal 
authority  of  the  king,  they  found  their  career 
checked,  and  limits  tolerably  precise  (the  time 
of  day  considered)  set  to  it. 

The  go&d  of  souls  was  their  object :  the 
good  of  souls  was  their  motto :  and  what  is 
above,  with  the  administering  a  little  fatherly 
or  motherly  correction,  by  the  bye,  for  paw- 
paw tricks,  was  all  they  were  allowed  to  do 
forit.  In  testamentary  and  matrimonial  causes, 
what  was  done  by  them,  badly  as  it  was  done, 
would  scarcely  in  those  times  have  been  done 
less  badly  by  any  other  hands. 

To  anothei  set,  a  single  woid,  equity,  an- 
swered every  purpose.  What  little  knowledge 
the  times  afforded,  was  in  a  manner  engrossed 
by  ecclesiastics ,  the  king's  right-hand  man, 
his  virtual  first  minister,  under  the  name  of 
chancellor,  was  of  that  profession.  Whatever 
in  the  way  of  judicature  was  ready  to  be  done, 
he  was  ready  for  doing  it .  always  understood, 
so  long  as  money  was  to  be  got  by  doing  it. 
This  great  officer  chose  for  his  motto  the  word 
equity,  whatsoever  a  bishop  did,  was  for  the 
good  of  men's  souls,  whatsoever  a  lord  chan- 
cellor did,  was  for  equity. 

It  has  been  among  the  artifices  of  men  in 
power,  to  fasten  upon  some  abstract  term,  to 
beget  upon  it  some  ideal  shadowy  being,  from 
the  influence  of  which  on  the  imaginations  of 
mankind  they  could  derive  respect,  and  into 
the  darkness  of  which  they  could  occasionally 
escape  from  envy  and  from  censure.  Eccle- 
siastics, the  sons  of  the  church,  were  liable  like 
other  men  to  be  fools — like  other  men  to  be 
knaves  — like  other  men  to  be  liars :  but  the 
church,  their  holy  mother,  ever  one,  ever  the 
same,  ceased  not  for  a  moment  to  be  all- wise, 
all  trustworthy,  infallible.  Like  other  men, 
men  of  law,  sometimes  through  imbecility, 
sometimes  through  cunning,  have  ever  and 
anon  (not  to  say  most  commonly)  clothed 
their  conceptions  In  the  language  of  absur- 
dity :  but,  that  the  law  herself,  or  itself, 
through  all  vicissitudes,  has  never  ceased  to 
be  the  perfection  of  reason,  is  placed  out  of 

*  Reg .  Brcv. 
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doubt  by  the  concurrent  testimony  of  Coke 
and  Blackstone.  A  judge  with  the  title  of 
chancellor  upon  his  head,  and  the  word  equity 
between  his  lips,  will  be  no  less  exposed  than 
a  judge  with  the  title  of  judge  upon  his  head, 
and  the  words  law,  common  law,  between  his 
lips,  to  be  turned  aside  by  imbecility  or  cun- 
ning into  the  paths  of  iniquity  and  injustice: 
but  that  equity  is  a  personage  still  more  per- 
fect than  that  law  which  is  the  perfection  of 
reason,  is  clear  not  only  by  the  assumption 
of  all  equitymen,  but  by  the  confession,  more 
or  less  explicit,  of  common  lawyers  them- 
selves.* 

*  Equity  is,  in  its  original  signification, exactly 
synonymous  to  its  conjugate  equality.  In  a  cer- 
tain description  of  cases,  though  that  compara- 
tively a  narrow  one,  the  dictates  of  utility  require 
that,  in  the  allotment  and  distribution  made  by 
law  of  benefits  and  burthens,  to  or  amongst  in- 
dividuals standing  in  certain  relating  to  each 
other,  the  proportion  of  equality  should  be  ob- 
served. In  so  far  as  this  state  of  things  has  place, 
it  is  right  and  proper,  because  it  is  moa»t  for  the 
advantage  of  the  community  upon  the  whole, 
that  such  an  allotment  and  distribution  of  the 
objects  in  question  should  be  made  by  the  sub- 
stantive branch  of  the  law.  In  so  far  as  the  allot- 
ment so  made  by  the  substantive  branch  of  the 
law  has  been  adjusted  to  this  principle,  justice 
requires  that  such  allotment  and  distribution 
should  be  conformed  to  and  carried  into  effect 
by  the  adjective  branch  of  the  law;  in  other 
words,  by  the  system  of  procedure. 

To  the  extent  of  this  description  of  cases, 
whatever  arrangement  is  conformable  as  above 
to  equality,  or  say  to  equity,  is  comfonnable  to 
justice,  and,  as  such,  tit  to  be  carried  into  effect. 
Out  of  this  circle  of  cases,  an  arrangement  which 
should  govern  itself  by  the  principle  of  equality, 
which  should  make  a  point  of  allotting  and  di- 
viding the  object  in  equal  proportions  amongst 
the  several  co-claimants  or  co-repugnants,  would 
not  be  conformable  to  justice. 

Between  the  cases  in  which  the  adoption  of  the 
principle  of  equality  or  equity  is  employed  in  the 
administration  of  justice,  and  the  cases  in  which 
it  is  not,  nor  can  be,  employed,  consistently  with 
the  dictates  of  utility  and  justice, —there  is  not 
in  the  nature  of  things  any  such  marked  distinc- 
tion, as  that  justice  should  be  of  a  better  sort  in 
the  one  set  of  cases  than  in  the  other.  Yet,  some- 
how or  other,  to  the  word  equity^  the  relation  of 
which  to  its  original  synonyme  equality  has  in- 
sensibly been  almost  forgotten,  a  sort  of  eulogis- 
tic sense  seems  somehow  or  other  to  have  attached 
itself,  exceeding  in  the  degree  and  measure  of 
eulogy  and  approbation,  whatever  has  attached 
itself  to  the  words  law  and  justice.  By  equity, 
men  have  accordingly  come  to  understand  a 
double-refined  sort  of  law,  distinct  from  and  su- 
perior to  the  common  sort,  to  that  sort  to  which 
the  common  and  original  appellative  law  conti- 
nues to  be  attached.  Between  law  and  equity  there 
seems  to  be  a  gradation  of  rank  :  and  whenso- 
ever they  meet,  that  it  belongs  to  law  to  yield  the 
pa*  seems  altogether  out  of  dispute.  How  it 
stands  between  justice  and  equity  does  not  seem 
quite  so  clear.  I)oes  it  ever  happen  to  their  pre- 
tensions to  meet  together  in  the  teeth  ?  The  an- 
swer may  be  yes  or  710,  whichever  happens  to  be 


The  range  of  the  judicature  exercised  fon 
the  good  of  men's  souls,  found  the  limits  that 
have  just  been  mentioned :  what  limits^  it 
will  naturally  be  asked,  had  equity? 

In  principle,  none  at  all :  what  are  the  oo 
casions  on  which  a  judge  ought  to  act  other* 
wise  than  according  to  equity  ? 

In  practice,  —  ask  for  the  boundary  line 
of  equity  ?  As  well  might  it  be  asked  what 
line  had  Ignoramus  been  describing  upon  the 
floor,  when  he  said  of  himself,  JBuzzo  et  torno 
sicut  musca  sine  caput. 

Ask  any  institutional  writer:  ask  a  lord 

most  convenient.  But  if  it  be  yes,  so  that  the  two 
goddesses  do  not  a#ree,  so  much  the  worse  for 
justice.  Take  her  at  the  best,  there  is  in  her  tem- 
per a  crabbedness  that  people  in  general  are  not 
fond  of;  equity  is  decidedly  regarded  as  the  most 
amiable. 

As  to  the  superior  favour  attached  to  the  word 
equity,  it  seems  referable  altogether  to  the  ciN 
cumstance  of  posteriority ;  though  to  that  on 
more  accounts  than  one. 

1.  Along  with  the  involuntary  good,  so  much 
mischief,  nor  that  altogether  involuntary,  had 
been  seen  to  be  done  by  men  in  power  with  the 
words  law  and  justice  in  their  mouths,  that  the 
words  had  been  rendered  to  a  certain  degreq 
odious ;  and  men  had  been  upon  the  look-out 
for  some  sort  of  system,  by  which  the  good  might 
be  administered,  if  not  without  any  admixture 
of  the  evil,  at  least  with  a  less  proportion  of  it. 

2.  The  foimidablcness  of  the  words  law  and 
justice  had  been  constituted  in  a  principal  de- 
gree by  its  application  to  penal  cases  ;  and  more 
especially  to  those  in  which  the  punishment  was 
most  severe  :  and  of  every  such  terrific  applica- 
tion the  word  equity  stood  clear. 

Here  was  prejudice  against  prejudice.  The 
people,  in  proportion  as  they  were  oppressed  by 
law,  were  fond  of  equity:  in  proportion  as  they 
were  oppressed  by  judges,  that  is,  by  lawyers, 
they  were  fond  of  juries.  Equity,  according  to 
the  shortest  and  most  comprehensive  conception 
that  could  be  given  of  it,  was  a  sort  of  law  in 
which  everything  was  done  without  juries.  What 
was  to  be  done?  Scylla  was  on  one  side  —  Cha- 
rybdis  on  the  other.  Under  juries,  men  found 
themselves  ruined  for  want  of  a  remedy.  Under 
equity,  they  found  themselves  oppressed,  and 
plundered  still  more  grievously  than  undertones, 
by  virtue  of  this  new  invented  remedy.  The  al~ 
ternative  was  like  that  of  the  wretched  patient 
under  ancient  medicine  :  to  lose  his  life's  blood 
for  want  of  a  styptic,  or  be  broiled  by  a  red-hot 
iron  applied  to  him  instead  of  one. 

They  little  think  that  to  magnify  trial  by  jury 
is  to  condemn  equity.  But  lawyers,  to  whom  in- 
consistencies of  all  kinds  are  daily  bread,  have 
contrived  to  make  them  easy  under  these  as  well 
as  so  many  other  inconsistencies.  For  lawyers, 
fond  as  they  are  of  juries,  are  still  fonder  of 
equity.  Trial  by  jury  is  trial  by  lawyers ;  but 
trial  by  equity  is  trial  by  lawyers  too,  and  with 
still  more  work  for  lawyers  to  do  than  in  the 
other  case.  Moreover,  in  process  of  time,  and 
by  an  improvement  made  in  equity  itself,  busi- 
ness was  four»d,  if  not  in  equity,  by  equity,  ft» 
juries :  and  along  with  it  more  business  for  more 
lawyers.  Juries  alone  coujd  give  no  remedy— . 
equity  alone,  had  no  tolerable  means  for  coming 
at  the  truth. 
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dtauteellor  bimwlf i  ask  both  in  one:  *— as 
readily  will  he  undertake  to  trace  out  the  line 
described  bj^  Ignoramus  in  his  irregularities, 
aa  the  boundary  line  of  his  own  jurisdiction, 
with  all  its  regularity ;  though  not  less  re- 
gul»  than  equitable.  To  spiritual  courts,  tes- 
tamentary causes,  matrimonial  causes,  sins  * 
t0  admiralty  courts,  maritime  causes.  To 
tfctese  jurisdictions,  already  something  of  a 
boundary  line  in  those  few  words.  But  to 
equity  courts,  what  causes?  Answer:  Equity 
Causes.  "  What  is  to  accommodate  ?  Why, 
to  accommodate :  as  if  I  were  to  accommo- 
date you,  or  you  to  accommodate  me .  in  a 
word,  to  accommodate." 

Of  your  knowing  (if  it  were  to  be  known) 
What  equity  is,  and  whereabouts  the  line 
that  bounds  its  jurisdiction  runs,  the  practical 
use,  —  supposing  you  unfortunate  enough  to 
have  need  of  something  to  be  done  foi  you 
by  a  court  of  equity,  —  would  be  that  of  your 
knowing  whether  it  would  or  would  not  be 
done.  In  such  a  case,  take  for  your  direc- 
tion the  only  answer  (the  only  honest  one  at 
least)  that  can  be  given.  Among  the  scanty 
and  confused  accounts  that  accident  has 
brought  to  light  of  what  has  been  done  by 
judges  in  consequence  of  a  bill  in  equity, 
rummage  and  see,  if  you  can,  whether  any- 
thing like  what  you  want  to  have  done  has 
ever  been  done,  on  grounds  like  those  on 
which  you  would  call  for  its  being  done.  If 
yes,  and  the  view  taken  of  the  matter  by  the 
judge  happens  to  be  the  same  as  yours,  then 
perhaps  it  may  be  done  if  no,  then  proba- 
bly it  v^ll  not  be  done. 

By  yoii,  gentle  reader,  whoever  you  are 
(if  you  be  not  a  Igwyer,)  I  mean  your  law- 
yers :  for  as  to  yourself,  if  it  were  in  your 
power,  from  any  data  within  your  icach,  to 
form  any  such  conception  about  the  matter 
as  would  be  of  any  use  to  you,  they,  and 
those  whose  estate  they  have,  would  have 
been  labouring  for  so  many  centuries  with 
very  inadequate  success. 

How  could  it  be  expected  that  there  should 
be  any  line  of  demarcation  between  the  cases 
where  a  court  of  equity  does,  and  where  it 
iocs  not,  interfere?  since  the  limits  of  its 
jurisdiction,,  like  that  of  all  other  jurisdictions 
under  English  law,  was  left  to  be  settled  by 
a  scramble.  The  history  of  the  scramble 
would  require  a  volume ;  a  short  sketch  of  it 
however  may  be  given  here  :  it  is  highly  in- 
structive. 

the  single  exception  of  the  spiritual 
a  power  which,  disdaining  all  limits, 

:  COmprisable  under  no  rules, — in  the  new 
that  took  place  after  the  Norman 
the  geographical  principle  of  divi- 
,_       _  »»|  exclusively  established,  appears 
to  &ive  be^h  nearly  so,  in  the  great  outlines. 

on  Equity. 


In  each  county,  a  sheriff's  court,  competent 
to  every  sort  of  suit :  attached  to  the  person 
of  the  king,  a  supreme  court,  competent  to 
every  sort  of  suit,  and  moreover  exercising 
a  controul  over  the  several  local  courts. 

In  an  evil  hour,  this  natural  simplicity  was 
violated  by  a  wretched  attempt  at  logical 
demarcation :  suits  in  general  (spiritual  ex^ 
cepted,  as  before)  were  distributed  under 
three  unmeaning  heads  :  pleas  of  the  crown, 
common  pleas,  and  exchequer  causes.  Exche- 
quer causes  meant  revenue  causes  f  Pleas  of 
the  crown  and  common  pleas  meant  nothing 
at  all  but,  in  a  course  of  ages,  a  meaning  was 
to  be  made  for  them,  made  by  a  tripartite 
scramble :  the  miserable  people,  whose  pro- 
perty it  was  tearing  to  pietes,  remaining  in 
hot  water  all  the  while.  Pleas  of  the  crown, 
judged  of  under  the  cognizance  of  a  set  of 
judges  whose  principal  occupation  consisted 
in  hanging  lien  under  the  name  of  felons,  fol- 
lowed the  person  of  the  king  in  his  perpetual 
rambles.  Common  pleas  and  exchequer  causes 
became  stationary  at  Westminster,  exchequer 
causes  by  custom,  common  pleas  by  law/ 

Attached  all  this  while  to  the  person  of 
the  king,  was  a  most  indispensable  officer, 
whose  business  it  was  to  give  form  and  au- 
thentication to  all  permanent  expressions  of 
the  king's  will  and  pleasure  —  to  all  perma- 
nent mandates  issued  by  him — to  all  contracts 
to  which  he  was  a  party.  This  officer  stood 
distinguished  by  the  name  of  chancellor.  Of 
the  distinguished  subjects  in  whose  company 
the  monarch  spent  his  time,  those  who  were 
not  ecclesiastics  sometimes  could  read,  and 
sometimes  not .  —  the  ecclesiastics  always 
could  :  the  chancellor  was  always  an  eccle- 
siastic. 

What  this  minister  could  not  find  time  for, 
was  the  administration  of  justice,  or  whatever 
was  administered  undei  that  name  :  what  he 
could  and  did  find  time  for,  was  to  sell  per- 
missions to  apply  for  justice  elsewhere.  By 
the  opening  of  this  shop,  the  people  of  Eng- 
land were  divided  into  two  classes :  to  those 
who  could  raise  the  money,  justice  was  sold ; 
to  the  remainder,  it  was  denied.  Note,  that 
what  was  thus  sold  at  the  great  shop  was  not 
justice  itself,  but  leave  to  buy  it  (that  is,  a 
bad  chance  of  it)  at  another  shop.J 

•f  By  an  exchequer,  was  meant  a  table  in  which 
squares  of  two  different  colours  were  ranged  in 
alternate  order:  an  excellent  sort  of  table  for 
several  very  amusing  games— a  very  indifferent 
one  for  arithmetical  calculations.  Before  the  in- 
troduction of  the  Arabian  arithmetic,  it  was  in 
general  use  for  that  purpose.  Having  now  for 
several  ages  ceased  to  be  employed  as  an  instru- 
ment, it  is  still  seen  serving  as  a  sign  in  public 
houses. 

$  Out  of  this  abomination  has  sprung  (to 
name  one  out  of  a  thousand)  the  option  between 
proceeding  by  original  and  by  bill,  in  most  sons 
of  causes  not  criminal;  demand  of  debt  forlu» 
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Justice  waa  thus  regularly  polluted  at  the 
very  fountain  head:  polluted,  by  an  arrange- 
ment, in  which  the  mischief  of  extortion  was 
the  most  apparent ;  but  the  mischief  of  com- 
plication, an  invisible  but  endless  train  of 
mischief,  not  the  less  real  because  too  subtle 
for  an  ordinary  eye  to  follow,  was  the  mobt 

felt 

frhe  judges  of  the  King's  Bench  (such  was 
the  title  given  to  those  who  had  cognizance  of 
pleas  of  the  crown,)  the  judges  of  the  King's 
Bench,  having  no  right  to  meddle  at  all,  med- 
dled in  comparison  but  little,  in  causes  be- 
tween individual  and  individual:  these,  under 
the  name  of  Common  Picas,  had  fallen  to 
the  share  of  the  judges  of  another  court.  Be- 
sides the  rapacity  and  insincerity  inseparably 
attached  under  the  fee-gathering  system  to 
the  very  station  of  judge,  their  conduct  was 
so  peculiarly  marked  by  absurdity,  and  that 
absurdity  so  constantly  fruitful  yi  mischief 
and  misery,  that  the  complaints  of  injured 
suitors  running  continually  to  the  king  loft 
him  no  rest.  These  judges  were  nailed  by 
law  to  their  bench  at  Westminster:  the  chan- 
cellor was  constantly  at  the  king's  elbow. 
"  These  people  are  teazing  me  to  death :  these 
judges  seem  to  have  lost  their  senses.  Go 
out  to  them ;  do,  my  good  lord :  hear  what 
the  people  have  to  say  for  themselves,  and 
see  what  is  to  be  done/' 

The  good  lord  was  a  spiritualist:  spiritual 
ideas  came  lust  from  Rome.  What  he  had 


stance.  As  the  chancellor  had  found  means  to 
oppress  the  people,  the  judges  found  means  to 
cheat  the  chancellor,  Without  waiting  for  his 
permit,  they  made  a  succedaneum  to  it  in  their 
own  manufactory,  and  sold  it  for  their  own  pro- 
fit: and  without  any  other  expense  than  a  few 
lies;  for  ink  and  parchment  were  found  by  the 
plaintiff.  This  spurious  equivalent  they  called 
a  bill:  the  genuine  one  retained  or  acquired  the 
name  of  an  original  (an  original  writ. )  Of  the 
qualities  possessed  by  the  chancellor's  ware,  there 
were  some  which  somehow  or  other  they  could 
not  contrive  to  give  their  own:  accordingly  they 
sold  them  at  a  cheaper  rate.  "One  of  these  pro- 
perties was  that  of  converting  the  defendant  into 
an  outlaw;  of  which  above,  in  Chap*  XIII. 
Chicaneries  about  Notice.  Another  advantage 
in  dealing  with  the  chancellor  was,  or  at  least  is, 
that,  in  case  of  appeal  called  writ  of  error,  you 
save  one  stage  of  jurisdiction  :  in  time,  from  half 
a  year  to  a  whole  one  or  more :  in  money,  between 
£20  and  <£30. 

Here,  then,  the  plaintiff  has  his  choice:  for  so 
much  money  he  may  give  the  defendant  so  much 
torment;  for  so  much  more  money,  so  much  more. 
A  plaintiff,  who,  having  a  dishonest  man  to  deal 
vitn  in  the  character  of  defendant,  has  a  provi- 
cent  attorney,  goes  to  the  chancellor's  shop  at 
once:  if  not,  in  his  passage  through  the  Exche- 
quer chamber,  defendant  and  his  attorney,  with 
the  assistance  of  the  chief  justice  of  the  King's 
Bench,,  give  him  sufficient  time  and  reason  to 
repent  fa—Vide  supra.  Chap,  IV.  Corruption 
particularized  (under  the  head  Writ*  of  Error, 


learnt,  he  had  learnt  at  Rome ;  or  at 
from  those  whose  learning  had  come 
Rome.  At  Rome,  in  addition  to  polemical 
theology,  in  which  his  lordship  was  an  adept 
of  course,  what  was  to  be  learnt  over  and 
above  reading  and  writing,  was  Roman  law. 
By  Roman  law,  though  everything  had  been 
done  badly,  everything  had  been  done.  Of 
the  distresses  which,  by  the  outcries  raised 
by  them,  had  given  so  much  disturbance,  a 
great  part  had  been  produced  by  those  va- 
cuities, which  the  stupidity  of  the  judges  had 
rendered  them  unable,  or  their  obstinancy 
unwilling,  to  fill  up. 

Of  the  English  mode  of  administering  soi- 
disant  justice,  and  of  the  sort  of  justice  admi- 
nistered in  that  mode,  his  lordship  knew  as 
little  as  ke  cared.  With  Roman  justice,  and 
the  Roman  mode  of  administering  it,  he  was 
more  or  less  acquainted. 

Roman  law,  the  seat  of  monarchical  des- 
potism, and  the  source  of  the  most  restless 
usurpation,  had  all  along  been  an  object  of 
just  suspicion  to  the  few  great  lords,  who 
in  their  assembly,  during  its  short-lived  and 
precarious  existence,  shared  with  the  king 
the  power  of  sovereignty.  "Wo  understand 
little  enough  of  our  own  laws,  but  we  under- 
stand nothing  at  all  of  yours :  our  own  we  are 
used  to,  and  we  won't  suffer  any  change." 
Such  had  been  the  answer  by  which  a  pro- 
ject copied  from  Roman  law  without  thought, 
had  been  repelled  in  like  manner  without  the 
trouble  of  thinking. 

Popular  expi  essions  arc  a  well-known  mask, 
and  sometimes  an  effectual  one,  for  measures 
that  are  unpopular,  or  might  otherwise  have 
been  so.  Equity  was  a  term  that  had  all  along 
been  in  use,  for  distinguishing  what  present- 
ed itself  as  most  popular  in  law.  Against 
whatever  changes  the  reverend  Romanist 
might  find  himself  disposed  to  introduce  in 
the  character  of  relief,  he  found  a  hobgoblin 
ready  armed,  —  the  horror  of  innovation:  to 
encounter  it,  he  opened  his  rhetorical  budget, 
and  produced  the  soothing  sound  of  equity. 
Yc  are  suffering  under  the  plague  of  stupid 
and  unjust  judges .  ye  are  afflicted :  behold  in 
equity,  pure  and  holy  Roman  equity,  behold 
in  it  a  balm  for  all  your  sorrows. 

To  fill  up,  in  a  considerable  degree,  the 
gaps  which  had  been  left  in  English  law  by 
its  home-bred  professors,  a  head  was  found  to 
be  an  instrument  not  altogether  necessary  :  a 
hand,  with  a  pen  in  it,  was  sufficient. 

Few,  except  professed  shoemakers,  know 
how  to  make  shoes;  few  that  find  any  diffi- 
culty in  fetching  a  pair  from  a  warehouse.  la 
the  Roman  law,  the  clergy  had  been  used  to 
see  a  sort  of  warehouse,  in  which  slops  of  all 
sorts  were  to  be  had  ready  made,  and  in  any 
quantity,  and  without  the  trouble  of  taking 
measure.  Nothing  could  be  more  fortunate. 
To  take  measure  of  feet  for  new  shoes,  would 
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bUHW*  foufid^by  these  adepts  a  compara- 
tively easy  tattk  t  to  take  measure  of  exigen* 
des  for  new  laws,  if  the  laws  were  to  be 
good  ones,  waa<  altogether  out  of  their  line ; 
at  tiluch  BO,  at  oat  of  that  of  their  home-bred 
To  make  good  shoes  they  would 
nothing  to  unlearn  •  to  make  good 
had  their  situation  admitted  of  their 
any  such  wish,  they  would  have 
*  great  deal  to  unlearn  almost  every- 
tltittg  they  bad  ever  learnt,  since  they  had 
befen  learners* 

1  Not  but  that  the  field  of  law  had  in  that 
school  been  surveyed  long  enough,  and  anx- 
iously enough :  but  it  was  in  no  such  point 
Of  view.  It  had  been  worked  in,  long  enough 
afcd  industriously  enough  *  but  it  was  to  no 
Bttch  purpose*  Prepared  by  jargon,  it  had 
been  thick  sown  with  iniquity,  delay,  and 
vexation :  thicker  than  even  the  English  field . 
that  it  might  be  rich  in  fees. 

A  course  of  procedure  for  continued  in- 
quiries,  or  for  continued  interposition,  good 
from  Rome  too,  or  anywhere,  if  not  to  be  had 
otherwise,  and  no  better  to  be  had  But 
equity  t  -—  what  had  all  this  to  do  with  equity  ¥ 
What  more  than  with  so  many  other  fair  and 
pleasant  and  popular  words  that  might  be 
mentioned? — justice,  right  icason,  or  con- 
science? But  equity  was  the  cant  wotd  that 
happened  to  present  itself.  One  cant  word, 
innovation,  had  been  employed  to  set  men 
against  changes  from  that  quarter ,  *  it  re- 
quired some  other  cant  word  to  reconcile  them 
to  it :  this  happened  to  be  uppermost.  Man 
calls  himself  a  rational  animal,  and  thus  it  is 
he  isgoverned.  To  govern  a  camel,  the  Arabs 
put  a  hook  into  his  nose  to  govern  a  man, 
you  sound  a  cant  $rord  in  his  ear, —  church, 
liberty,  equity,  jury ;  and  with  this  the  am- 
roal  with  the  two  legs  is  led  or  drawn  as  you 
please. 

As  to  equity,  cant  it  was,  and  nothing  else, 
a*  anybody  may  see  that  chooses  it. 
'  What  had  equity  to  do  with  the  forcing  a 
man  to  do  what  he  ought  to  do,  any  more 
than  with  the  punishing  him  for  not  having 
done  what  he  ought  to  have  done?  with 
settling  long  accounts,  any  more  than  with 
settling  short  ones  ?  with  settling  a  dispute 
between  three  parties,  any  more  than  between 
two?  with  making  distribution  of  a  mass  of 
ptoperty  taken  together,  any  more  than  with 
makfag  a  separate  disposition  of  any  or  all  of 
tha  articles  it  was  composed  of?  with  making 
aft  executor,  or  any  other  man,  pay  what  he 
-  J^l|  to  pay  without  having  promised  it,  than 
L leaking  him  pay  it  after  he  had  promised? 
~  ng  a  man  fulfil  an  agreement  about 
pounds'  worth  of  land,  any  more 
g  him  fulfil  an  agreement 
pounds'  worth  of  cows  or 

, 
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One  part  of  the  beauties  of  equity  still  re- 
mains to  be  brought  to  view. 

In  the  jurisdiction  assumed  by  the  court* 
of  equity,  may  be  distinguished  (in  so  far  n»» 
in  so  thick  an  entanglement,  anything  can  be 
distinguished)  two  branches ,  which,  for  thi* 
purpose,  may  be  expressed  by  the  terms,  the 
originally  operating,  or  necessary  branch,  and 
the  controulmg,  or  abusive  branch.  By  the 
originally  operating  branch,  let  us  understand 
that  which  operates  in  the  cases  where  the 
business  which  is  done  by  equity  is  not  med- 
dled with  at  all  by  common  law.  This  branch 
is  that  we  have  been  glancing  over,  and  which 
was  rendered  necessary,  we  have  seen  how. 
By  the  controuhng  branch,  let  us  understand 
that  which  operates,  where  what  has  been 
doing,  and  doing  without  reproach  to  those 
by  whom  it  has  been  done,  at  common  law, 
is,  at  the  mere  suggestion  of  the  defendant, 
overturned^  he  prevails,  stopped  for  an  in- 
definite time  at  any  rate,  by  a  coin  t  of  equity. 

Among  the  vanous  classes  of  depredators, 
one  has  been  distinguished  in  which  they  hunt 
in  couples.  One  of  the  pair  runs  violently 
against  a  man,  and  knocks  him  into  the  ken- 
nel ;  the  other,  with  sympathetic  eagerness, 
runs  up  to  his  assistance,  dnves  off  the  as- 
sailant, helps  up  the  sufferer,  and  picks  his 
pockets.  The  ruffian  thief  is  common  law ; 
the  hypocrite  thief  is  equity. 

Of  the  controulmg  branch  of  equity  business, 
the  principal  part  will  be  bi  ought  to  the  view 
of  the  man  of  law  by  the  word  injunction : 
injunction,  applied  to  the  stoppingof  proceed- 
ings in  a  common-law  court 

A  view  has  been  given  of  the  species  of 
sham  justice  called  special  pleading  the 
practice  of  injunctions  is  a  sort  of  aggravation 
of  that  giievance.  The  same  fraud,  the  same 
hypocrisy ;  but,  by  means  of  still  more  bar* 
barous  vexation  and  delay,  productive  of  still 
richer  pillage. 

For  a  twelvemonth  or  so,  your  debtor  has 
been  fighting  you  off  in  a  common-law  court : 
the  powers  of  common-law  delaj  aie  exhaust- 
ed •  you  are  on  the  point,  as  you  suppose,  of 
getting  your  due  .  in  comes  a  writ  of  injunc- 
tion, and  now  you  are  at  the  commencement 
of  a  suit  in  equity. 

The  pretence  may  be,  no  matter  what; 
since,  for  the  purchase  of  the  delay,  there  is 
no  sort  of  use  in  its  being  true.  The  follow- 
ing is  as  natural  as  any ,  in  the  common-law 
suit,  the  decision  in  your  favour  was  grounded 
on  the  evidence  of  some  one  else ;  but  you, 
in  the  common-law  suit  the  plaintiff,  now  by 
the  equity  suit  conveited  into  a  defendant,  *~ 
you^  of  your  own  knowledge,  know*  as  you 
have  done  all  along,  that  the  fact  on  which 
the  verdict  was  grounded  was  not  true.  The 
common-law  judges  will  not  allow  you  to  be 
interrogated ;  the  equity  judges  will;  there 
needs  therefore  a  suit  in  equity. 


OF 


The  pretence  mfty  be  as  mendacious,  as  in 
the  case  of  the  common-law  pleadings :  for  the 
same  providence  that  granted  the  mendacity- 
licence  in  that  case,  extends  it  on  to  this. 

In  a  court  of  conscience,  the  same  com- 
mon sense  and  common  honesty  that  repro- 
bate special  pleading?,  would  have  reprobated 
the  injunction  along  with  them.  Your  debtor 
being  in  the  presence  of  the  judge,  and  you  in 
the  same  presence  at  the  same  time, — what- 
soever each  of  you  knows  in  relation  to  the 
fact  in  dispute,  would  have  come  out  upon 
the  spot,  extracted  by  your  reciprocal  inter- 
rogations. 

You  see  how  poor  a  resource  special  plead- 
ing is,  in  comparison  with  an  injunction  ;  that 
is,  would  be,  if  either  were  to  exclude  a  man 
from  the  benefit  of  the  other.  A  sham  plea, 
if  it  comes  at  all,  must  come  in  the  middle  of 
the  suit :  and  the  suit,  though  it  has  ever  so 
many  of  them,  is  still  but  one  suit,  and  that 
but  a  common-law  suit.  But  an  injunction 
is  an  entire  suit,  a  second  suit,  and  that  an 
equity  one,  piled  upon  the  first.  The  common - 
law  suit  is  a  dwarf;  the  equity  suit,  a  giant 
mounted  upon  his  shoulders. 

By  the  injunction,  the  common-law  suit 
may  indeed  be  stopped  at  any  stage  —  may  be 
stopped  at  the  earliest.  But  your  adversary 
and  his  solicitor  know  little  of  their  business, 
if  they  bring  it  out  a  single  moment  before 
the  last. 

Note  well  here  in  what  the  abuse  consists. 
Not  in  the  giving  powers  for  compelling  the 
testimony  of  the  party ;  for  without  such 
powers  there  is  no  justice. 

The  abuse,  then,  consists,  not  in  the  giving 
of  those  powers ;  but  in  the  leaving  to  him, 
who  wishes  for  them  to  no  other  purpose  than 
that  of  an  instrument  of  abuse,  the  faculty  of 
delaying  the  use  of  them  to  so  late  a  period ; 
and  by  sending  him  to  a  fresh  court,  obliging 
him,  as  well  as  enabling  him,  to  plunge  his 
injured  adversary,  as  well  as  himself,  in  the 
depths  of  a  fresh  suit.* 

*  We  have  seen  the  purposes  in  respect  of 
which  admission  of  the  parties  with  their  testi. 
mony  in  the  first  instance,  and  if  possible  in  the 
shape  of  viva  voce  testimony,  is  essentially  con- 
ducive to  the  ends  of  justice.  We -have  seen  the 
fatal  success  with  which  common  law  had  la- 
boured to  exclude  all  that  body  of  light,  in  her 
workings  towards  the  sinister  ends  of  judicature. 
Equity,  by  partial  admissions  given  to  the  ex- 
eluded  lights,  though  but  too  frequently  broken 
into  false  and  fallacious  colours,  nas,  upon  her 
own  extortionate  terms,  in  a  group  of  cases  con- 
siderable  in  number  and  extent,  tendered  to 
justice  a  perhaps  unintended  service,  while  occu- 
pied in  preserving  to  her  own  profit  the  sinister 
ends  of  judicature.  Here  follows  a  list,  or  at 
least  a  large  sample  of  these  cases : — 

1.  Bill  against  two  or  more,  to  know  against 
which  of  them  an  action  shall  be  brought 

2.  Bill  of  discovery  against  defendant,  for  the 
extraction  of  his  testimony  (the  self-disserving 


Of  the  morality  of  the  priest  of  equity* 
three  short  features  of  his  divinity  serve  *&»fc 
sample :  —  1.  For  mendacity,  so  long  as  your* 
debtor  confines  himself  to  the  character  of 
plaintiff,  care  is  taken  never  to  punish  him : 
accordingly,  lest  he  should  be  punished,  care 
must  be  taken  that  mendacity  shall  not  be 
perjury.  2.  For  abstaining  from  mendacity, 
were  he  ill  enough  advised  to  do  so,  he  would 
be  punished  :  he  would  be  punished  by  the 
loss  of  his  cause :  for,  of  whatever  fact  the 
plaintiff  is  not  informed,  and  therefore  for  the 
requisite  information  applies  to  the  defend- 
ant, he  must  give  to  understand  that  he  (the 
plaintiff)  is  informed,  saying  that  it  is  so  and 
so.  3.  If,  for  the  proof  of  any  fact  on  your 
part,  you  have  need  of  the  confession  of  your 
debtor,  tare  has  been  taken  that  you  shall 
not  have  it  without  a  third  suit,  a  second 
equity  suit,  in  which  you  are  to  be  plaintiff, 
with  the  benefit  of  the  mendacity-licence, 
and  under  the  same  obligation  of  making  use 
of  it-t  All  this  under  the  notion  of  affording, 
at  the  end  of  two,  three,  or  four,  years,  a 
chance,  but  that  a  very  inferior  chance,  of 
that  justice  which  in  a  court  of  conscience, 


part  of  course  is  the  part  called  for)  in  the  epis- 
tolary mode. 

8.  Bill  of  discoverv  for  the  discovery  of  sources 
of  written  (and  probably  real)  evidence,  in  his 
custody,  or  power,  or  knowledge:  a  wretchedly 
imperfect  mode  of  searching  for  it;  persons  who 
for  want  of  interest  are  not  capable  of  being 
made  defendants  in  the  principal  suit,  not  being 
comprehendible  in  this  preliminary  suit. 

4.  Bill  for  the  perpetuation  of  testimony;  i.  e. 
for  the  preserving  it  from  the  danger  of  depe- 
rition,  in  case  of  danger  of  death  or  incurable 
mental  debility  by  reason  of^age.     The  interro- 
gatories addressed  in  the  first  instance  to  the 
defendant,  in  the  epistolary  mode :  not  till  after* 
wards  to  the  extraneous  witness;  and  then  ad- 
ministered, and  the  evidence  received,  in  secreto* 
per  jndicem  vel  judices  ad  hoc. 

5,  Bill  for  the  examination  of  a  witness  de  bene 
esse>   dog-latin   for  provisionally:    the  witness 
being  on  the  point  of  expatriation :  to  prevent 
the  certain  retardation,  and  more  or  less  probable 
deperition,  that  might  otherwise  attach  upon  his 
testimony. — Ar.  B.   In  case  of  his  return*  the 
principal  suit  being  in  a  sufficient  state  or  for- 
wardness, this  provisional  examination  goes  for 
nothing:  his  testimony  is  collected  over  again: 
if  in  equity,  in  the  same  mode;  if  at  common 
law,  in  the  common-law  mode. 

f  By  these  three  observations,  a  abort,  but  of 
itself  conclusive,  proof  is  given  of  the  intimacj 
of  the  connexion  between  the  exclusionary  sys. 
tern,  and  the  entire  technical  or  fee-gathenng 
system,  of  which  it  forms  at  once  an  instrument 
and  a  branch.  It  is  to  give  the  .requisite  facilitj 
to  the  operations  of  profitable  injustice,  that  th< 
door  has  been  so  frequently  shut  against  the  ligh 
of  truth. 

Through  the  same  medium  the  reader  nm 
have  perceived,  that,  under  the  appearance  of  i 
digression,  the  matter  of  this  book  constftutt 
such  a  part  of  the  work  as  could  not  hate 
spared. 
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in  the  *elt«am6ca*e,  would  have  been  *dmi~ 
fcistered  in  lew  than  a  thousandth  part  of  the 


By  the  originally  operating  branch  of  the 
equity  business,  the  mischief  of  delay,  vexa- 
tion,  and  expense,  is  simply  augmented,  by 
*J*0  eontrouling  branch  it  is  more  than  dou- 
bled, 

*  'When  common  law  has  picked  the  bones 
of  a  cause,  equity  comes  in  and  sucks  the 
Hdarrow. 

^  To  the  evil  produced  by  superior  rapacity, 
Sft  between  court  and  court,  is  added  the  evil 
that  results  from  the  having  two  courts  to  be 
dragged  through,  instead  of  one.  The  de- 
vice of  bandying  a  cause  from  pillar  to  post  is 
thus  employed,  and  with  increased  effect.  It 
is  bad  enough  to  the  suitors,  when  the  suit 
18  to  be  bandied  from  rourt  to  court  m  the 
tame  system  of  courts :  when  bandied  from 
system  to  system,  the  journey  is  longer,  and 
•till  worse. 

To  the  evil  of  more  than  doubled  delay, 
vexation,  and  expense,  is  thus  added  the  evil 
Of  complication.  The  evil  of  enhanced  delay, 
vexation,  and  expense,  is  the  moie  prominent 
and  sensible ,  the  mischief  of  complication  is 
more  radical  arid  extensive  Confusion  in 
practice  is  thus  fixed  and  protected  by  con- 
fusion of  ideas.  In  the  language  of  lawyers, 
and  thence  in  the  conceptions  of  their  dupes, 
oppression  being  confounded  with  relief,  men 
are  prepared  to  cling  to  both  with  equal  per- 
tinacity. 

When  the  two  sets  of  courts  weie  at  dag- 
gers*drawn,  the  suitois  weie  crushed  by  their 
collision.  For  above  a  centuiy  and  a  half  they 
have  been  upon  the  best  teims,.and  all  thib 
time  the  suitor  has  been  a  sufferer  by  their 
confederacy .  discordia  pe$tts9  concordia  exi- 
tium. 

Had  either  got  the  better,  the  suitor  would 
h*ve  had  but  one  court  to  be  dragged  through, 
and  now  he  has  two. 

Mark  well  the  profundity  of  the  artifice 
In  virtu3  of  the  mixture  of  the  two  systems, 
and  the  confusion  generated  by  that  mixture, 
mischief  is  everywhere,  blame  nowhere. 

Common-law  procedure  is  imperfect  shall 
not  the  imperfection  be  supplied  ?  Equity 
therefore  is  indispensable.  But  would  equity 
suffice  without  common  law^  Still  less;  for, 
besides  the  still  more  excessive  delay  and  ex- 
pense, its  jurisdiction  is  composed  of  nothing 
but  a  few  scanty  and  incoherent  scraps,  and 
it  trenches  upon  trial  by  jury.  Viewed  with 
to  the  ends  of  justice,  neither  is 
s,  both  together  are  wretchedly  in- 
viewed  with  reference  to  the  ends 
ure,  neither  is  superfluous,  both  to- 
twte  as  perfect  a  system  as  heart 
r  ingenuity  devise. 

^  Viewed  with  reference  to  the  ends  of  jus* 
tice,  the  natural  system,  as  exemplified  in 


the  practice  of  courts  of  conscience  (though 
wanting  powers,  such  as  might  easily  he  given 
to  it,  to  fit  it  for  universal  use,)  is  beyond 
comparison  more  efficient  than  common  law 
and  equity  put  together  •  but,  in  proportion 
as  it  approaches  to  perfection  with  reference 
to  the  ends  of  justice,  in  the  same  proportion 
is  it  inapplicable  with  reference  to  the  ends 
of  judicature. 

Chaos  is  the  grand  rampart  of  chicane :  and 
for  the  organization  of  chaos,  the  services  of 
eqiutj  have  been  beyond  price. 

§  4.  Absurdity  of  the  distinction  between 
cowts  of  equity  and  courts  of  law. 

Two  sets  of  courts,  professing  to  pursue 
the  same  ends,  but  by  different  and  discordant 
means  means  so  completely  discordant,  that, 
though  both  systems  may  be  wrong  —  wrong 
to  any  degree, — yet  by  this  discordance  alone, 
were  there  no  other  cause,  it  is  rendered  im- 
possible for  them  to  be  both  right. 

Common  law  with  you,  equity  against  you. 
And  has  it  ever  been  seiiously  imagined  that 
there  exists  in  the  nature  of  things  any  dif- 
ference corresponding  to  this  difference  m 
sounds0  that  in  ihe  same  sort  of  case,  in  the 
same  individual  case,  theie  should  be  two  sets 
of  courts,  one  proceeding  and  bound  to  pio- 
ceed  by  one  set  of  i  ulcs,  the  other  by  another 
set  of  rules;  the  one  bound  to  do  what  the 
other  is  bound  to  undo,  one  bound  to  govern 
itself  by  a  set  of  rules,  which,  if  the  rules  by 
which  the  other  is  bound  to  govern  itself  be 
right  rules,  cannot  but  be  wrong  ones?  Is  this 
duplicity  a  real  improvement9 — are  the  ends 
of  justice  served  by  it?  If  so,  why  not  pur- 
Hie  the  example  of  improvement  as  far  as  it 
will  go7 — why  withhold  fium  the  countiy  the 
benefit  of  moie  and  more  sets  of  mutually 
lepugnarit  rules?  If  such  be  the  advantage 
of  placing  the  suitor  in  the  service  of  two 
ever-jarring  masters,  law  and  equity,  why  not 
give  him  as  many  more  such  masters  as  m 
heaven  there  are  stai  s?  If  such  be  the  advan- 
tage of  setting  the  work  of  common  law  to 
be  undone  by  equity,  why  not  set  conscience 
to  undo  the  work  of  both,  rectitude  of  all 
three,  propriety  of  all  four,  and  so  on  without 
end? 

Why  refuse  the  benefit  of  that  improvement 
to  so  many  causes  as  are  tried  by  courts  of 
conscience,  and  by  justices  of  the  peace  out 
of  general  sessions?  Why  not  to  each  such 
magistrate  two  sets  of  ears  for  the  oyer,  and 
two  sets  of  voices  for  the  terminer  of  each 
cause? — an  ordinary  pair  of  ears  for  hearing 
according  to  law — a  longer  pair  of  ears,  upon 
the  pattern  of  Midas's,  for  hearing  according 
to  equity?  an  ordinary  voice  for  pronouncing 
accoidmg  to  law — a  falsetto  for  pronouncing 
according  to  equity? 

Why  not,  for  the  purpose  of  dimiai&hing 
the  mass  of  misdeci&i<^i,  vexation, 
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and  delay,  in  the  practice  of  court*  of  con- 
science* divide  the  commissioners  into  two 
sets,  one  sitting  on  the  left  side  of  the  court, 
the  other  on  the  right  side ;  the  left  side  act- 
ing by  rules  which  bind  them  to  give  the  cause 
in  favour  of  the  plaintiif — the  right  side  by 
rules  which,  in  the  same  individual  cause, 
bind  them  to  prevent  the  plaintiff  from  get- 
ting anything  by  the  decision;  and  ready  at 
any  time  to  put  a  stop  to  the  cause,  from  first 

to  last? 

Or  if  precedent  be  preferred,  why  not  be- 
stow upon  the  judges  of  courts  of  conscience 
the  duplicity  of  nature  possessed  for  so  many 
hundred  years  by  the  court  of  Exchequer? 
Why  not  give  to  every  court  of  conscience 
the  same  ideal  division  into  two  metapysical 

sides the  common-law  side  and  the  equity 

side;  by  the  help  of  which,  sitting  always  on 
the  same  bench  and  on  the  same  part  of  the 
same  bench,  they  may  have  theiifequity  days 
and  their  common-law  days;  as  in  certain 
shops  a  lady  may  choose  whether  she  will  buy 
the  same  muslin  dear  or  cheap,  by  paying  her 
visit  on  an  ordinary  day  or  a  cheap  (lay? 

Can  any  man  of  common  sense  and  common 
honesty  lay  his  hand  upon  his  heart,  and  say 
of  this  learning,  that  it  is  anything  better  than 
elaborated  confusion,  and  licensed  pillage? 

And  is  this  dupery  to  be  among^the  glories 
by  which  British  freemen  are  raised  above 
continental  slaves? 

In  England  we  had  a  court  once,  that  sat 
in  a  chamber,  with  stars  for  ornaments  on  the 
roof  of  it.  It  had  of  course,  like  its  fellows, 
a  set  of  rules  of  its  own.  We  hiuUhen  star- 
chamber  justice,  in  addition  to  equity  justice, 
and  common-law  justice.  Star-chamber  jus- 
tice has  been  convicted,  and  has  abjured  the 
realm. 

In  France  there  was  a  sort  of  court  once 
that  sat  in  a  chamber  with  a  marble  table  in 
it:  court  of  the  marble  table  was  accordingly 
the  appellation  given  to  it :  there  we  see 
marble-table  justice. 

If  justice  be  good  in  proportion  to  the 
number  of  its  varieties, — after  reviving  star 
or  star-chamber  justice,  as  we  have  imported 
equity  justice  from  Rome,  so  from  France  let 
us  iinport  marble,  or  marble-table,  justice. 

The  same  learned  persons  who  at  present 
have  so  distinct  a  perception  of  the  difference 
between  common-law  justice  on  the  one  part, 
and  equity  justice  on  the  other  part,  and  the 
absolute  necessity  there  is  for  equity  justice 
in  addition  to  the  other,  will  then  have  a 
perception  equally  distinct  of  the  difference 
between  common-law  justice  and  equity  jus- 
tice on  the  one  part,  and  marble  justice  on 
the  other ;  and  the  equally  urgent  necessity 
there  will  then  be  for  marble  justice,  in  ad 
dition  to  both  the  old  sorts.  Always  under 
stood,  that  it  be  sold  according  to  a  different 
act  of  rutes,  and  that  tfcere  be  a  different  set  of 


courts  or  shops  Tor  the  sale  of  it  in  thi*  new 
shape,  with  a  more  liberal  price  upon  i^ 
proportioned  to  the  superior  beauty  of  the 
shape. 

Trust,  fraud,  accident:  in  these  three  lead- 
ing terms*,  the  institutionalistsused  to  behold 
the  essence  of  all  the  powers  exercised  under 
the  name  of  equity.  Trust,  yes:  it  basal* 
ready  been  seen  how,  for  want  of  knowing  its 
value,  law  having,  along  with  so  many  othei 
pearls,  thrown  it  upon  the  dunghill,  equitj 
picked  it  up.  But  fraud  and  accident,  ho\\ 
short  are  their  united  powers  of  being  able 
to  typify  the  smallest  part  of  the  work  that 
has  already  passed  before  us?  Fraud?  As  to 
combating  it,  yes :  —  doubtless,  among  the 
frauds  which  law  was  so  busy  in  organizing 
or  protecting,  there  were  some  which  equity 
scrupled  not  to  fight  with:  better  get  money, 
though  it  were  by  doing  good,  than  not  get 
it  at  all. 

But  law  too,  especially  in  these  latter  times, 
law  came  gradually  to  discover  that  there  are 
frauds  and  frauds  :  that  if  some  are  to  be  sup- 
ported, policy  requires  that  others  should  be 
fought  with:  and  that,  in  short,  whatsoever 
are  destined  to  be  defeated,  better  that  law 
herself  should  have  the  defeating  of  them, 
than  that  the  job  should  be  left  to  equity. 

Meantime,  if  it  be  proper  that  one  judge, 
with  equity  in  his  mouth,  should  be  occupied, 
or  destined  to  be  occupied,  in  defeating  frauds, 
can  it  be  endurable  that  another  judge,  or,  at 
another  time,  the  same  judge,  with  common 
law  in  his  mouth,  should  be  occupied  in  the 
support  of  them  ? 

And  what  was  the  legislator  about,  while 
two  sets  of  judges,  both  ^cing,  or  professing 
to  be,  under  his  command,  were  thus  busying 
themselves  in  opposite  ways  about  fraud — one 
employed  in  setting  it  up,  the  other  in  over* 
throwing,  or  making  believe  to  overthrow  it  ? 
Answer: — Fast  asleep,  as  usual:  foxed  by 
essence  of  nonsense,  poured  down  his  throat 
on  both  sides.* 

If  a  separate  court  could  ever  be  eligible 
for  a  particular  sort  of  causes,  it  would  be 
for  complex  causes:  for  causes  which,  in  their 
nature,  requiring  an  indefinitely  protracted 
portion  of  the  judge's  time,  necessitate  delay ; 
or,  with  less  prejudice  than  the  great  bulk  of 
causes,  admit  of  it. 

In  the  courts  called  equity  courts,  so  it  hap- 
pens that  causes  of  this  description  are  found 
almost  exclusively,  in  comparison  with  the 
courts  of  common  law.  Why  ?  Because,  the 

*  As  to  accident,  the  idea  pointed  out  by  the 
word  is  so  vague,  and  requires  so  much  expla- 
nation to  fix  it,  that  it  would  be  impossible  to 
pursue  it  without  plunging  into  details  diverging 
too  widely  from  the  present  purpose.  Death,  as 
we  have  seen,  being  among  the  contingencies  too 
strange  to  be  provided  for,  it  may  be  imagtoM 
how  well  qualified  these  sages  were  for  coping 
with  other  accidents* 
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these  latter  courts  confining 
«ti  the  real  part  of  the  business  within  the 
compass  of'  a  single  sitting,  and  this  cramp 
not  extending  to  the  equity  courts,  the  latter 
description  of  courts  are  the  only  courts  (the 
eeeieeiafttical  courts  excepted)  in  which,  well 
Of  ill,  the  sort  of  business  here  in  question 
oaivbe  so  much  as  pretended  to  be  done. 
&<<  Bttt,  avoidable  or  unavoidable,  what  has 
t&naplication  to  do  with  equity9  Under 
'Borne-bred  law,  all  over  the  continent,  causes 
of  this  complicated  description  are  disposed 
Of;  and  in  no  part  of  the  continent  is  any 
such  sponge  or  any  such  scourge  known,  as  a 
distinct  sort  of  court,  under  the  name  of  an 
equity  court 

Yes  :  in  equity  may  be  seen  a  curse  pecu- 
liar to  English  justice,  Poland  has  her  plica  ; 
the  Alps,  their  goitres;  England  has  hei 
equity.  This  plague  (be  grateful,  Scotland  !) 
has  not  crossed  the  Tweed. 

In  Scotland,  these  complex  causes  are  dis- 
posed of  as  well  as  simple  ones  :  and  in  Scot- 
land there  is  no  such  court  as  an  equity  court  , 
unless  indeed  it  be  said  that  (what  comes  to 
the  same  thing)  for  a  supreme  civil  court  (vex- 
ation, expense,  and  delay  considered)  there 
is  no  court  but  an  equity  court. 

In  all  countries,  it  is  true,  equity  is  spoken 

of  —  that,  or  the  equivalent,  whatever  be  the 

language.     Judgment  for  the  plaintiff  more 

strictly  conformable  to  the  lettei  of  the  law, 

where  there  is  a  law  ;  judgment  for  the  de- 

'  fondant  more  consonant  to  equity.     Equity 

-spoken  of  as  rectitude,   propriety,  probity, 

good  faith,  may  be  spoken  of:  the  dictates  of 

Justice,,  as  contradistinguished  from  the  dic- 

tates of  a  bad  lav^ 

In  every  country  where  there  are  bad  laws, 
there  will  be  equity  in  this  sense  ;  in  no  coun- 
try except  England  is  there  any  such  thing  as 
equity,  in  the  sense  of  another  and  a  distinct 
^body  of  law.  In  no  other  country  are  there 
two  sorts  of  law  —  a  sort  of  law  called  equity, 
a  sort  of  law  called  law,  in  a  continual  state 
of  conflict  with  one  another.  It  is  not  the 
wotd  that  is  the  grievance  :  it  is  the  two  sets 
of  judges  pulling  different  ways,  and,  between 
them,  tearing  to  pieces  the  property  of  the 
suitors  :  it  is  the  oscitancy  of  the  legislator, 
sitting  mute  and  drivelling,  while  under  his 
nose  two  sets  of  servants,  both  saying  to  him, 
-~4*  Lord,  lord  1  "  are  ordering  and  disor- 
dering the  concerns  of  his  household,  laying 
About  between  them  and  pillaging  according 
$9  as  many  repugnant  sets  of  rules,  never  pre- 
d^nd  (as  completely  as  they  could 
and  kept)  to  all  but  learned  eyes  j 
It  is  the  mountebank  impos 


of  a  particular  set  of  dealers,  pretending 
$j$$*&  ponopoly  of  that  almost  every- 
whetfii  to<jr<kar  priced  commodity,  which,  if 
honestly  Bought  ,fcjr,  would  be  found  every- 
where  or  nowhere.  This  is  your  only  shop  for 


equity !  None  to  be  had  anywhere  else  for 
any  price ! 

Equity  1  applied  to  what  we  feel  of  the 
practice  of  the  courts  to  which  it  has  given  a 
name,  it  is  a  term  of  derision,  a  cruel  mock- 
ery. 

Equity  I  in  what  class  of  ideal  beings  is  it 
to  be  found  ?  Is  she  like  justice,  a  sort  of 
goddess,  and  would  you  see  her  likeness? 
Look  for  it  among  Jeffeues's  and  Kirk's 
lambs.  Is  it  a  remedy  ?  It  sweetens  like 
sugar  of  lead :  it  lubricates  and  soothes  like 
oil  of  vitriol,  or  butter  of  antimony.* 

*  Lawyer. — Well,  sir,  you  who  are  pleased  to 
rail  thus  against  equity,  can  you  tell  me  what 
equity  is? 

Non-Lawyer — Yes,  sir:  abracadabra:  a 
word  without  a  meaning. 

Lawyer. — Well,  then,  can  you  tell  me  what  it 
is  which  makes  a  court  of  equity  in  contradis- 
tinction to  r  court  of  common  law  ? 

Non.Lawyer — Yes,  that  I  can,  sir:  but  please 
to  observe,  that  it  is  more  than  any  gentleman  of 
your  cloth  has  ever  yet  done.  A  court  of  equity 
is  any  court  in  whicn,  be  the  service  demanded 
what  it  may*  the  course  of  procedure  is  in  a  cer- 
tain form:  the  instrument  by  which  the  service 
is  demanded  being  the  sort  of  instrument  called 
a  bill  in  equity.  Give  that  form  to  your  demand, 
you  institute  an  equity  suit :  if  the  court  be  en* 
titled  to  entertain  a  demand  in  that  form,  it  is 
an  equity  court. 

Lawyer. — Pray,  then,  sir,  if  I  must  descend 
to  the  level  of  your  ignorance,  —  by  the  use  of 
your  unlearned  language,  can  you  tell  me  what 
are  the  sorts  of  services  which  a  court  of  equity 
is  in  use  to  render,  when  called  upon  by  a  bill 
in  equity  ? 

Non-Lawger. — No  sir:  any  more  than  you 
can.  Equity  services,  any  more  than  sheep  or 
horses,  are  not  to  be  enumerated  or  distinguished 
without  names.  For  common-law  demanos  there 
are  names,  though  as  bad  a  set  as  heart  could 
wish,  or  ingenuity  devise.  Comyns  gives  about 
six-and-thirty  civil  ones,  besides  criminal.  But 
as  to  equity  demands,  if  not  absolutely  none, 
there  are  next  to  none. 

Lawyer.— But  cannot  you  give  me  some  jre- 
neral  words  of  description,  under  which  all  the 
sorts  of  demands  which  a  court  of  equity  regards 
itself  as  entitled  to  give  effect  to,  may  be  in- 
cluded ? 

Non-Lawyer. — Alas!  no,  sir:  unless  those 
which  I  have  already  submitted  to  you  in  that 
view  should  obtain  the  honour  of  your  accept- 
ance. 

Lawyer. -~$Ax r  sir  !  this  is  but  evasion :  but 
now,  sir,  to  put  your  proficiency  to  the  test  at 
once  (for,  as  I  find  you  have  conceits  of  your 
own,  I  have  a  mind  to  try  you,)  can  you,  or  can 
you  not,  tell  me  what  it  is  in  a  demand,  that 
brings  it  within  the  number  of  those  to  which, 
if  presented  in  the  form  of  an  equity  bill,  an 
equity  court  is  prepared  to  give  effect  ? 

Non-Lawyer*— De&t  sir  I  no  more  than  the 
lord  chancellor,  or  the  pope  of  Rome,  Why  will 
you  be  so  hard  upon  me  ?  Why,  sir,  there  was 
a  gentleman  once  that  was  so  learned,  especially 
in  divinity,  they  made  him  a  lord  chancellor  i 
with  all  his  learning,  he  did  not  know— at  lewt 
Before  he  was  a  lord  chancellor ;  I  wonder 
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§  5.  War  between  law  and  equity — Compromise 
between  them — Its  monstrous  result*. 

For  a  long  time  (as  has  already  been  ob- 
served) law  and  equity  were  at  daggers-drawn. 
In  proportion  as  time  had  given  to  each  a 
more  correct  view  of  its  own  interests,  it 
came  to  be  understood  on  both  sides,  that 
there  existed  not  in  fact  any  such  opposi- 
tion between  those  interests,  as  had  been  ima- 
gined. Ages  ago,  like  Lockit  and  Peachurn, 
they  shook  hands  and  embraced.  Since  then, 
instead  of  fighting  and  scolding,  their  activity 
has  employed  itself  in  finding  out  ways  and 
means  for  playing  into  each  other's  hands.* 
Why  should  law  quarrel  with  equity,  for 
having  found  a  use  for  some  of  her  refuse  ? 
When  my  lord  chief  justice  has  had  his  pick- 
ings upon  the  error,  how  is  he  the  poorer,  if 
the  bones  of  the  cause  go  to  be  picked  on  the 
other  side  of  the  passage?  One«day  out  of 
twenty,  a  fit  of  daintiness  takes  my  lord  chan- 
cellor :  he  won't  try  the  cause,  not  he  ;  not 
for  this  time  without  proper  evidence:  such 
cookery  as  his  own  establishment  affords  is 
not  nice  enough  ;  the  mess  must  go  over  the 
way,  to  be  dressed  in  a  style  in  which  nobody 
but  law  knows  how  to  dress  it :  and  then  it 
is  that  an  issue  is  sent  to  be  tried  by  the  lord 
chief  justice,  sent  with  as  polite  a  grace  as  if 
it  were  a  slice  of  venison,  dispatched  with  his 
lordship's  compliments,  to  be  tossed  up  over 
the  lamp  on  the  other  side  of  the  table. 

For  a  long  time,  no  conception  was  enter- 
tained of  the  possibility  that  equity  justice 
and  common-law  justice  could  be  woven  in 
the  same  loom,  or  measured  out  from  the  same 
shop.  In  process  of  time,  when  the  two  sorts 
of  dealers  had  coalesced,  and  learnt  to  play 
into  one  another's  hiuuU,  a  grand  discovery 
was  made.  Not  only  might  the  two  sorts  of 
courts  carry  on  trade  in  a  connexion,  and  to 


ther  he  has  ever  known  since :  if  yes,  he  is  not 
go  busy  now  but  that  he  might  tell  usk  In  short, 
sir,  the  best  answer  I  can  give,  and  it  is  a  very 
poor  one,  is  this  :  If  there  were  a  sort  of  service 
which  I  wished  to  have  rendered  to  me  by  my 
lord  chancellor,  and  if  I  were  unable  to  applv 
for  information  in  a  proper  manner  to  any  such 
learned  gentleman  as  yourself,  I  should  rum- 
mage to  see  whether  a  case  could  be  found  in 
which,  on  an  occasion  exactly  the  same  as  my 
own,  a  service  exactly  the  same  as  that  I  stood 
in  need  of  had  been  rendered:  if  fortunate 
enough  to  find  one,  and  rich  enough  to  make 
use  or  it,  I  should  be  inclined  to  try  the  experi- 
ment :  if  not  thus  fortunate,  I  should  not  know 
what  to  do. 

*  Mitford,  p.  128.  "  Indeed,  in  most  cases 
it  is  held,  that  the  plaintiff  ought  to  establish  his 
right  by  a  determination  of  a  court  of  law  in  his 
fevouT,  before  he  files  his  bill  in  equity/'  In  this 
way  it  is  that  equity  "  prevents  multiplicity  of 
•  sfcits."  It  compels  one  suit,  under  the  notion  of 
preventing  others  that  might  never  have  taken 
place. 


their  mutual  advantage;  but  one  and  the  same 
man  (it  was  found)  might  manufacture  both 
sorts  of  goods,  and  serve  out  both  sorts  of 
ware  at  once.  To  manage  this,  all  that  was 
necessary  was,  that  each  man  should  practise 
the  art  of  dividing  himself  into  two  halves, 
neither  half  knowing  what  the  other  is  about, 
until  the  crijj|cal  moment  when  the  time 
comes  for  the  equity  hand  to  raise  itself,  and 
in  such  manner  as  by  its  fall  to  stop  or  over- 
turn the  work  that  has  been  done  by  the  com- 
mon-law hand. 

Hence  it  is  that  England  not  only  has  been, 
but  still  continues  to  be,  so  fruitful  in  a  sort 
of  monster,  sucli  as  Africa,  with  all  her  mon- 
strosities, never  yet  disgorged ;  a  sort  of 
judge,  a  double-faced  and  double-fee'd  judge, 
with  a  conscience  that  has  two  sides  to  it ; 
the  two  surfaces  with  no  more  communica- 
tion between  them  than  between  the  plus  and 
the  minus  side  of  the  Ley  den  phial,  before 
the  chain  or  the  wire  has  brought  about  an 
intercourse :  two  half  consciences,  each  as 
ignorant  of  what  is  done  by  the  other  as  the 
right  hand  and  the  left  (though  to  a  purpose 
somewhat  different)  have  been  taught  to  be  : 
the  equity  conscience  bound  by  sympathy  in 
the  hands  of  sleep,  while  the  common-law 
conscience  is  spinning  out  delays,  and  pick- 
ing up  fees  —  fees  predestined  to  be  useless 
to  everybody  but  the  receivers. 

Here,  then,  and  from  hence,  you  may  see 
sights  such  as  Pidcock  never  could  show :  — 

1.  In  Westminster  Hall,  under  the  name 
of  barons,  one  chief  and  three  puisne  judges, 
each  with  the  two  half-consciences.f 

2.  In  the  city  of  London,  a  lord  mayor, 
with  a  conscience  for  a  ye^r  together,  but  no 
longer,  thus  split  into  two  halves. :£ 

3.  In  Wales,  duplicity  doubled  ;  six  emi- 
nently learned  persons,  in  England  advocates, 
in  Wales  judges  ;||  each  with  the  two  half- 
consciences. 

4.  In  Ireland,  where  each  English  abuse  h 
so  sure  to  find  a  younger  brother,  a  st»t  of 
monsters  of  the  same  breed,  except  that  Ire- 
land has  no  Wales. 

5.  In  the  distant  dependencies,  here  a  law 
yer,  or  set  of  lawyers,  each  with  his  tw< 
technical  half-consciences  ;  there  a  governor 
with  the  technical  equity  half,  in  addition  ti 
whatsoever  entire  conscience  he  may  have  re 
ceived  from  nature. 

+  Any  one  of  the-  Barons  of  the  Exchequ* 
may  sit  in  equity. — Ed. 

±  The  Lord  Mayor,  by  virtue  of  his  office,; 
judge  of  a  court  called  the  Lord  Mayor's  Cour 
which  possesses  to  a  certain  extent  an  equil 
jurisdiction.  The  Recorder  usually  presides  I 
this  court — E<L  wm^  _,__  m 

it  By  the  11  Geo.  IV.  and  1  Will  IV.  c.  7< 
§  14,  the  Welsh  courts  are  abolished v  and  jut* 
diction  over  Wales  given  to  the  Westmit»«$ 
Hall  courts*— Ed. 
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Imagine  the  following  dialogue  between  a 
non-lawyer,  an  Englisji  lawyer,  and  a  French 
lawyer  — 

French  Lawyer  —  Eveiything  as  it  should 
be7  Yes,  that  it  is  of  comse,  whatever  it  is, 
and  yet  I  hear  odd  things  of  it  They  tell 
me  you  have  judges  who,  give  them  so  much 
money,  decide  in  favour  of  th^  plaintiff,  give 
them  so  much  more  money,  morbleti,  they  de- 
cide in  favour  of  the  defendant  Pray  is  this 
true  ?  How  stands  this  matter  ? 

English  Lawyer.  —  What  judges,  \\hat 
courts  are  you  speaking  of  * 

French  Lawyer. — I  understand  there  aie 
a  whole  heap  ot  them,  more  than  I  could  le- 
member,  had  they  all  been  named  to  me  say, 
for  example,  the  great  rouit  of  Exchcquci  in 
Westminster  Hall,  and  all  the  great  travel- 
ling Welsh  courts  In  these  instances,  then, 
— for  these  are  enough,  I  suppose,  at  least  to 
begin  with, — pray,  is  the  leport  true  ? 

Non-Lawyer  — Exactly  so 

French  Lawyer  — Uiable  t  And  is  this  ge- 
nerally known  ? 

Non-Lawyer  — Universally 

French  Lawyer  — But  pi  ay  what  says  your 
parliament  to  all  this  conuption9 

Non-Lawyer — Coiruption?  Hold,  sir; — 
there  you  are  in  a  mistake  Were  this  done 
by  judge  A  alone,  or  judge  B  alone,  in  a  case 
between  C  and  D,  and  not  in  a  case  between 
E  and  F,  this  would  be  rori  upturn  ,  for  tin* 
would  be  irregular  but  being  done  i  egularly, 
that  is,  by  eveiy  such  judge,  in  favour  of  every 
defendant  who  cotne*  up  to  the  terms,  and 
that  in  every  individual  case  whatever  of  this 
and  that  general  description,  there  is  no  cor- 
ruption in  the  casp. 

Another  thing  — coiruption  is  an  offence 
an  offence  is  something  coritraty  to  law     but 
this  is  all  of  it  according  to  law 

French  Lawyer. — Criminal  if  in  retail,  law- 
ful if  by  wholesale  !  an  odder  sort  of  trade 
still  than  I  expected  to  find  it  Yes  ,  let  him 
sit  on  counter,  bench,  01  woolsack,  an  Eng- 
lishman,  wherever  he  is,  is  a  shopkeeper 
But,  pray  now,  tell  me  a  little,  how  is  it  ma- 
naged ?  The  parties  being  met  in  the  pie&erice 
of  the  judge,  does  the  judge  give  notice  im- 
mediately, and  say  —  Heie,  Mr  Plaintiff,  give 
me  so  much,  and  I  give  the  decision  in  your 
favour ;  unless  you,  Mr  Defendant,  think  it 
worth  while  to  give  me  so  much  more,  and 
then  I  give  it  in  yours  > 

English  Lawyer  — Parties  in  the  presence 
of  the  judge  1  The  couit  a  regular  court,  you 
a  lawyer,  and  suppose  any  such  thing  suffered 
in  it  1  The  cause  may  have  been  before  the 
court  for  six  months,  or  twelve  months,  or 
ever  so  many  more  months,  and,  unless  by 
accident,  the  judge  may  know  no  more  about 
it  than  you  do.  At  last  comes  the  trial:  and 
then  it  is  that  the  judge,  that  is,  either  one 
of  the  four  judges  of  that  same  court,  or  some 


one  judge  of  some  other  court,  knows  of  it 
for  the  first  time. 

French  Lawyer. — Well,  but  when  at  last 
he  does  heai  ot  it,  — arid  do,  for  shortness,  let 
us  suppose  it  to  be  a  judge  of  that  same  court : 
how  then  at  last  does  he  manage  ? 

Non-Lawyer. — We  must  put  a  case  ; — let 
one  serve  foi  a  bundled.  Bond  by  which  Zz- 
yatus  engages  to  Vinctor  not  to  do  so  and  so 
under  a  penalty  of  twenty  pounds  .  action  on 
the  common-law  side  of  the  court  by  Vine- 
tor,  alleging  a  breach,  and  claiming  the  pe- 
nalty. Breach  proved,  the  judge  says  to  the 
jury,  if  you  believe  the  witnesses,  you  will  find 
of  couise  foi  the  plaintiff,  damages  twenty 
pounds 

Fiench  Lawyer Good:  but  what  chance 

has  the  defendant  all  this  while  ? 

Non-Lawyer  — Have  patience.  In  the  court 
of  Exchequer,  and  all  those  other  double 
couits,  every  judge  has  two  consciences,  with 
a  partition  between  them,  and  an  ear  and  a 
hand  foi  each  As  yet  it  is  only  the  common- 
law  conscience  that  knows  anything  about  the 
matter, —  the  common-law  eai  being  the  only 
one  that  has  been  spoken  to,  the  common-law 
hand  the  only  one  touched  What  you  are 
expecting  is,  that  Vinctor  will  get  Ins  twenty 
pounds  Ligatus  knows  bettei  things*  When 
the  judge  directed  the  twenty  pounds  to  be 
given  to  Vinctor,  it  was  because  his  equity 
conscience,  with  its  car  and  hand,  knew  no- 
thing about  the  matter  Four  or  five  months 
atter,  just  asVinotor  is  going  to  take  out  exe- 
cution, in  steps  Ligatus  into  the  equity  office, 
and  hies  his  bill  Equity  ear  is  whispered  in- 
to, equity  hand  touched,  and  so  forth  Hand 
touched,  up  it  starts,  by  a  pre-esiabhshed 
haimony  and,  \vithout  any  expense  of  thought 
(for  all  this  is  done  by  mechanism,)  lays  hold 
of  the  common-law  hand,  and  stops  it .  Vinc- 
toi  may  now  bid  adieu  to  his  twenty  pounds* 

French  Lawyer  —  Good  but  surely  what 
the  equity  conscience  will  do  is  no  secret,  and 
the  equity  hand,  being  the  strong  hand,  stops 
the  other  of  course.  A  mighty  pretty  case 
this  of  youis  but,  begging  your  pardon, 
where  was  the  use  of  putting  it;  for  where 
is  the  man  that  will  realize  it?  Will  any 
counsel  be  weak  or  dishonest  enough  to  ad- 
vise a  rhent  to  be  at  the  expense  of  claiming 
a  penalty  undei  a  law  that  may  be  stopped 
at  any  tune  ? 

English  Lawyer  —  Dishonesty  indeed  1  — 
the  thing  not  punishable  1  You  a  lawyer,  and 
talk  about  dishonesty  I  As  to  weakness,  there 
is  none  in  the  case. 

Non-Lawyer.  —  It  is  all  matter  of  calcu- 
lation. You  see  there  are  two  prices.  The 
price  of  law  is  so  much  —  the  price  of  equity 
is  so  much  more.  The  first  thing  for  Vinctor 
to  consider,  is  the  state  of  Ligatus's  finances. 
What  cares  Vinctor  for  the  equity  hand,  if 
Ligatus  cannot  pay  £he  price  for  raising  it? 
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Suppose  Ligatua's  finances  not  altogether  in- 
sufficient, then,  along  with  his  temper,  it  will 
be  advisable  to  think  of  the  magnitude  of  the 
penalty.  Due  or  not  due  in  point  of  honesty, 
Ligatus —  if  so  it  happens  that,  being-  well 
advised,  he  loves  himself  better  than  he  hates 
his -adversary  —  Ligatus  will  pay  the  twenty 
pounds.  Besides  the  chances  of'  not  obtain- 
ing the  relief  after  all,  lie  will  find  himself  not 
a  little  out  of  pocket,  \\hen  lie  has  obtained 
it  (if  to  obtain  it  be  his  fate)  by  adducing1 
himself  to  the  equity  side  of  the  learned  and 
double  conscience, 

French  Lawyer.  —  So,  then,  you  have  in 
England,  if  I  understand  you  right,  two  op- 
posite sorts  of  law,  the  one  or  the  other  of 
which  prevails,  according  to  the  foimin  which 
the  plaintiff  addrobes  himself  to  the  jud#e. 
We  had  once  a  double  diplomacy  ;  you,  accoid- 
ing  to  your  Burke,  a  double  cabinet :  but  now 
it  seems  you  have  con^tantlv  a  (louf)le  bench, 
and  one  should  think  a  double  parliament : 
and  this  is  the  equity  \ou  are  so  proud  of! 

Non-Lawyer. —  True,  except  a^  to  parlia- 
ment. The  eye  ot  parliament  is  single,  \vould 
it  but  awake.  But  whenever  equity  ha*  been 
on  the  carpet,  parliament,  a<  if  blindnet^  were 
a  duty,  has  always  been  fast  asleep.  | 

French  Lawyer.-  And  «<>,  then,  theeJlectof  ! 
this  duplicity  i*-  to  have  one  M>it  of  ji^tice  to 
sell  to  the  poor,  anil  another  to  the  rich  :  and 
the  rich  man's  justice  so  much  the  stronger 
of  the  two,  a^  to  turn  the  poor  man's  into 
waste  paper  ! 

Non-Lawyer. —  Not  exactly  so:  unless  a 
particular  explanation  be  given  to  the  word* 
poor  and  rich^  and  foi  thi-.  p:u  ticuhir  purpoc.  i 

As  for  the  />m>/', — if  by  the  poor  jou  moan 
the  great  majority  of  the  people,  there  is  no 
regular  justice  for  them  at  all,  unless  it  be 
for  hanging  them,  or  something  in  that  style  : 
the  only  clashes-  concerned  here,  are  t  wo  high- 
er and  much  less  numerous  clashes,  the  mid- 
dling, and  the  class  above  the  middling.  It 
is  between  these  two  classes  alone  that  the 
distinction  lies;  or,  if  \ou  mu^t  Miy  poor  and 
rich,  say  the  relatively  poor  an<4  the  relatively 
rich.  It  is  as  between  them  (to  the  extent 
of  the  debateable  ground  that,  lies  between 
common  law  and  equity)  that  the  two  sorts  of 
justice  are  distinguished,  and  the  two  prices 
put  upon  them:  to  the  u-latively  poor,  a  dear 
sort  of  justice,  which  is  not  the  strongest  — 
to  the  relatively  rich,  a  sort  of  justice  which 
is  still  dearer,  but  is  the  strongest. 


CHAPTER  XX. 

FIFTEENTH  DEVICE  — 

MEANS  OF  SECURING  FOKTHCOMINGNESS> 
USELESSLY  DIVERSIFIED.      * 


FQR  various  purposes,  on  various  occasions, 

die  ends  of  justice  require,  sometimes  that 
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things — sometimes  that  persons,  be   forth- 
coming, at  the  disposal  of  the  judge. 

Sometimes  in  th<?  character  of  sources. 01 
evidence  :  sometimes  in  the  character  of  por- 
tions of  the  matter  of  punishment:  sometimes 
in  the  chai  actor  of  portions  of  the  matter  of 
satisfaction  ;  or  else  as  securities  or  instru- 
ments for  th.e  obtaining  it. 

It  is  in  these  characters  that  they  find  a 
place,  under  such  titles  as  mexne  process  and 
execution,  in  the  books  of  technical  jurispru- 
dence. 

On  or  by  the  same  object  —  on  or  by  the 
same  thing,  or  even  the  same  person  —  differ- 
ent operations  require  to  be  performed, accord- 
ing to  the  purpose  or  end  to  which  justice 
requires  t}mt  it  or  he  be  made  subservient. 

Where  the  puipo^e  is  the  same,  different 
operations  may  again  be  requisite,  according 
to  the  nature  of  the  thing,  according  to  the 
condition  ot  the  person. 

Of  all  these  opriations,  be  they  what  they 
may,  not  one,  of  which  vexation,  expense, 
and  dela},  IN  quantities  variable  ad  itifinitum, 
are  not  inseparable  concomitants.  In  each 
instance,  is  the  quantity  or  value  of  this  mass 
of  collateral  inconvenience  greater,  or  less, 
limn  that  ot  the  direct  mischief  consisting  of 
Mich  chance  ot  mi^deci^ion  or  failure  of  jus- 
tice, us,  for  want  of  the  operation,  might  be 
the  result  ?  On  the  answer  f;iven  to  this  ques- 
tion of  tact,  the  propriety  or  impropriety  of 
the  operation  will  depend,  in  each  individual 
instance.  •* 

Here,  then,  are  so  many  demands  for  diver- 
^ification  :   so  many  circumstances  calling  fo 
diversity  of  arrangement  at  the  hands  of  thw 
the  legislator  and  the  judge* * 

*  For  example:  when,  under  the  notion  of 
causing  a  man  to  deliver  up  his  property  for  the 
payment  of  a  debt,  a  man  is  thrown  into  prison, 
—  if  the  ends  of  justice  were  in  view,  a  matter 
worth  inquiring  into  (especially  where,  as  yet,  it 
ha*»  not  been  ascertained  that  he  owes  anything) 
would  be,  whether  he  be  in  his  right  mind  o< 
no;  and  whether,  upon  his  removal,  speedy  or 
instant  death  is  or  is  not  likely  to  be  the  conse- 
quence. 

Questions  of  this  sort,  sitting  in  a  court  of 
natural  procedure,  a  man,  if  he  have  the  bowels 
of  a  man,  does  not  regard  as  beneath  his  cogni- 
/ance. 

Accordingly,  when,  in  the  case  of  Daniels 
(who,  being  in  custody  on  a  charge  of  fraud, 
should  have  been  brought  before  the  lord  mayor 
for  the  purpose  of  examination,)  representation 
was  made,  alleging  that  danger  to  life  might  be 
the  consequence  of  removal,  due  regard  was  of 
course  paid  to  it:  for  here  was  an  unlearned 
judge;  and  cognizance  of  the  apprehended  mis* 
chief  was  of  course  presented  to  nis  notice. 

Impassible,  like  the  Epicurean  gods,  learned 
judges  look  down  with  generou,s  disdain  on  any 
«uf?Jjk*rifling  exigencies,  /jjfV.Mingly, — so  this 
feetf^tj  the  capias  (or  whatever  else  may  b^wa 
word)  be  but  secured,  —  debt  or  no  debt>  a,fi*M 
out  of  his  senses  forms  as  fit  an  inhabitant  of  * 
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tH0  'dfittfond  thus  presented  by  di- 
V^wty  pf  exigence,  Ht%  attention  has  been 
^ attention  has  not  been  wanting-  to  that 
in  £r$»ented  by  diversity  of  courts. 
efcurts  in  the  one  great  hall  at  West- 
:  four  courts,*  each  with  a  mode  of 
ii$'own  for  compassing  the  same  point.  Each 
f$0de,  of  course,  abundantly  well  adapted  to 
flfl&  ends  of  judicatuie  ,  each  mode  as  abun- 
dantly  defective,  with  respect  to  the  ends  of 
justice. 

Thank  heaven,  that  of  thebe  courts  there 
iWte  no  more  than  four ,  each  of  them  present- 
4$g  a  compound  of  impotence  and  violence , 
feeble  where  good  is  to  be  done  —  poweiful 
t&  do  eviL  Had  theie  been  eight  of  them, 
we  should  have  had  oight  diffbirnt  modes  of 
plaguing  a  man,  to  the  same  end,  or  on  the 
same  pretence  •  each  of  them  efficient  or  de- 
fective, according  to  the  ends  to  which  (as 
above)  reference  is  made  f 

Uses  of  this  device  • — 

1.  Helping  to  furnish  lubbish,  mateuals 
for  the  sham  science  For  the  uses  of  sham 
science  to  the  partnership,  see  the  device 
intituled  Piinciple  of  Nullification,  and  the 
device  intituled  Jaiyon,  or  Jat gontzation  J 

The  remaining  uses  would  be  but  repeti- 
tions of  the  uses  there  enumerated  making 
business,  nuising  uncertainty,  establishing 
and  supporting  arbitrary  powei,  blinding  the 
legislator,  awe-staking  legislator  as  well  as 
people,  driving  the  legislator  by  disgust  from 
the  task:  of  reformation 

Thus  far  as  to  the  mere  diversity,  and  its 
uses*  As  to  the  imperfections  above  spoken 
Of,  multitudinous  as  they  are,  there  is  not 
one  of  them  but* has  its  use  but  to  exhibit 
them,  each  with  its  tram  of  uses,  would  re- 
quire a  volume  within  a  volume  It  nature, 
aa  bath  been  said,  hath  done  nothing  m  vain, 
«o  neither  hath  jurisprudence.)! 

jail,  as  a  man  in  his  senses — a  dying  man.  as  a 
man  in  health.  In  either  case,  apply  for  redress, 
you  will  get  none,  even  for  all  your  fees ;  these 
things  being  among  the  minima  de  quibus  lex 
non  ewrat:  and  here  no  diversity  appears  in  the 
practice  of  the  courts.* 

*  Thete  are  literally  six   courts, — viz.  the 
Queen's  Bench,  Common  Pleas,  Exchequer,  the 
Lord  Chancellor's,  the  Master  of  the  Roll's, 
and  the  Vice-Chancellor's — Ed. 
^  This  topic  belongs,  in  co-ordination  with 
itfence,  to  the  general  head  of  procedure. 
: ;  Supra,  pp.  253  and  280. 

Take  a  grain  for  a  sample  of  the  bushel :  — 
"  weables  or  itnmoveables,  freehold  or  copy- 
interest  present  or  future,  certain  or  con- 
;  money  in  hand  or  receivable,— in  what- 
e  or  shapes  the  property  of  a  debtor 
be  vested,  justice  requires  alike  that 
shouM  have  the  benefit  of  it    Jus- 
»i  but  not  *o  English  regular  judica- 


*>n  Imprisonment  for 


CHAPTER  XXL 

SIXTEENTH  DEVICE  —  CREATION  OF 

AND  USELESS  OFFICES.  * 

MADE  offices  aie  paitly  the  effects,  parti; 
the  causes,  of  made  business.     Create  use 
less  work,  you  create  the  necessity  of  useless 
hands  for  the  perfoimance  of  it. 

But  it  may  happen,  that,  in  the  first  in- 
stance, a  determination  may  be  taken  to  add 
at  any  rate  to  the  number  of  hands:  that 
done,  there  can  be  no  difficulty  in  adding  to 
the  quantity  of  business  for  those  hands. 
Take  any  given  instiument,  let  it  be  signed 
by  one  poison  and  one  person  only,  —  here 
you  have  but  one  office  put  another  person 
to  sign  it  at  anothei  time,  and  under  another 
official  name,  receiving  of  course  a  fee  for 
this  hi*  tioublc,  here  you  have  two  offices, 
put  a  thutt  pei son,  tlnee  offices,  and  so  on. 
Before,  mciease  of  business  produced  mcieue 
of  offices  now,  increase  ot  offices  produces 
increase  of  fees  In  the  latter  case,  is  theie, 
01  is  theie  not,  any  addition  made  to  the 
quantity  of  business?  Answer,  Yes,  or  no; 
whichever  is  most  convenient  Yes,  because 
so  much  moie  is  done,  No,  because  what 
more  is  done  is  done  to  no  use,  and  so  does 
not  propei ly  deserve  the  name  of  business: 
it  is  John  doing  nothing,  and  Thomas  help- 
ing him 

If  half  the  hands  employed  in  heaping  to* 
gether  that  execrable  mass  of  moral  and  in* 
tellertual  filth,  called  in  technical  language  a 

ture.b  Diversity  upon  diversity :  option  upon  op- 
tion, each  of  course  incomplete,  and  pregnant 
with  injustice.  Of  immoveables  (to  a  given 
value,)  if  copyhold,  no  part,  upon  anytefms; 
if  leasehold,  the  whole :  if  freehold,  the  half*  or, 
if  already  halved,  the  half  of  that  half,  and  so 
on :  as  if  a  house,  like  a  cheete,  were  made  to  be 
cut  out  into  slices.  Hib  body  in  a  jail  you  might 
have  had  till  lately,  if  you  nad  liked  it  better : 
but  then  (except  in  this,  that,  or  the  other  case) 
you  must  not  meddle  with  any  of  his  property : 
if  you  do  take  it,  it  is  not,  it  cannot  be,  of  any 
use  to  you  (unless  it  be  for  revenge,)  but  a£  a 
sponge  out  of  which  property  is  to  be  squeezed ; 
and  this  use,  care  was  taken  that  you  should  not 
make  of  it.  He  was  sent  to  jail,  that  my  Lord 
and  Co*  might  receive  their  fees :  he  was  kept  m 
jail,  and  with  all  his  money  in  his  pocket,  that  not 
you,  but  the  jailor,  my  Lord's  nominee  the  jailor, 
might  squeeze  it  out  of  him,  in  fees  and  furnish- 
ings :  and,  lest  there  should  not  be  enough  for 
jailor  and  customer,  not  a  penny  of  the  debts  due 
to  him  were  you  ever  enabled  to  receive. 

b  A  vast  improvement  has  been  effected  in 
this  branch  of  the  law,  by  the  1  &  2  Viet.  c.  U0. 
By  §  11,  the  sheriff,  by  writ  of  etegit,  is  to  deliver 
execution  of  all  the  debtor's  lands,  tenement*** 
rectories,  tithes,  rents,  and  hereditaments,  $»* 
eluding  copyholds.   And  by  the  following  sec. 
tidn,  the  sheriff,  by  writ  of  fieri  fatiast  m*jrsei*»* 
any  mortey,  bank-n6tes,  chequta,  bUlf  of 
change,  fcd—JBd      * 
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record,  —  if  half  the  hands  thus  employed  in 
the  practice  of  vice,  under  and  for  the  benefit 
of  the-  titled  guardians  of  the  public  morals, 
Were  but  employed  as  they  so  easily  might 
be,  —  what  service  might  not  be  rendered  to 
the  ends  of  justice!  Misdecision,  vexation, 
expense,  and  delay,  —  entries,  the  object  of 
which  would  be  to  contribute,  in  a  determi- 
nate assignable  way,  to  the  prevention  of  those 
several  mischiefs :  such  are  the  entries,  the 
only  entries,  that  ought  to  be  made,  to  guard 
against  misdecision.  The  evidence  entered 
at  length,  in  the  few  cases  that  could  pay  for 
it  by  their  importance ;  in  the  others,  the 
names  of  the  witnesses,  with  the  species  of 
evidence  delivered  by  each,  under  its  several 
distinguishable  modifications,  denominated 
for  the  purpose.  To  guard  against  delay,  and 
thereby  against  vexation  and  expense,  the 
length  on  each  occasion,  with  the  /auses  of 
it:  and  whether  approved  by  both  parties,  or 
granted  at  the  suit  of  one,  maugre  the  oppo- 
sition of  the  other. 

Of  the  offices  thus  manufactured,  does  the 
profit  go  directly  or  indirectly  into  the  pocket 
of  the  judge?  the  use  to  judicature  is  already 
stated.  But  it  may  go  elsewhere,  and  still 
not  be  lost  to  judicature.  If,  settling  to  a 
mass  worth  stooping  for,  it  finds  its  way  into 
the  hands  of  some  person  of  high  account,  — 
high  enough  to  possess  a  voice  and  interest  in 
the  legislative  body,  —  it  goes  there  to  form  a 
corrupt  interest:  it  constitutes,  ipso facto,  a 
mass  of  the  matter  of  corruption,  employed 
in  affording  perpetual  protection  to  abuse. 
The  great  man,  be  he  who  he  may,  becomes 
a  member  of  the  partnership,  and,  though  a 
dormant,  not  the  less  a  useful  one.  Add  to 
this  union  his  honour  the  minister,  and  here 
you  have  corruption  doubly  corrupted. 


CHAPTER  XXIL 

SEVENTEENTH  DEVICE  —  SHAM  PECUNIARY 
CHECKS  TO  DELAY,  VEXATION,  AND  EX- 
PENSE. 

UNDER  this  head  may  be  placed  every  case 
in  which,  to  an  obnoxious  practice  attended 
with  a  profit  (especially  if  with  a  pecuniary 
profit)  to  which  no  assignable  limit  applies, 
a  fixed  or  limited  loss  has,  in  the  character 
of  a  restraint  and  of  a  remedy,  been  op- 
posed. 

Exemplifications  are, — 

1 .  Fixed  or  limited  sums  given  under  the 
name  of  costs,  to  be  paid  on  the  score  of 
sotoe  step,  some  special  incidental  step,  pro- 
ductive (as  almost  every  step  is  productive) 
of  its  particular  delay* 

2*  Costs  given,  though  unlimited,  under 
notion  of  a  reimbursement  made  to  the 


party  injured  by  this  or  that  step,  at  tin 
charge  'of  the  party,  who  has  made  it,  QJ 
imposed  on  his  adversary  the  obligation  o 
making  it,  —  costs,  though  in  this  sense  un 
limited,  given  in  a  case  where  the  profit  bj 
the  delay  may  be  greater  than  these  costs. 

3.  Deposits  :  money,  in  a  fixed  or  limitei 
sum,  exacted  or  pretended  to  be  about  to  b 
exacted  antecedently  to  the  taking  of  thi 
or  that  step :  to  be  returned  or  not  returned 
according  to  the  propriety  or  impropriety  o 
the  step,  as  evidenced  by  subsequent  lights 
When  not  returned,  such  deposit  has  in  ge 
neral  been  given  to  the  adverse  party,  in  th 
name  of  costs :  in  some  instances  it  has  beej 
allotted  to  some  public  fund  ;  such  as  the  re 
venue  at  large,  the  poor,*  and  so  forth. 

A  penalty  to  which,  in  any  instance,  } 
can  happen  to  find  itself  inferior  to  the  pro 
fit  of  the  transgression,  operates,  in  that  in 
stance,  not  as  a  penalty,  but  as  a  licence. 

In  most,  if  not- in  all  the  instances  in  whicl 
this  remedy  in  any  of  the  above  shapes  hai 
been  applied,  its  incapacity  of  effecting  iti 
professed  object,  the  cure  of  the  disease,  ii 
so  perfect  and  so  obvious,  that  to  suppose  i\ 
capable  of  escaping  the  notice  of  the  authors 
would,  under  the  notion  of  a  complimem 
to  their  probity,  be  an  injury  to  their  mor< 
highly  prized  virtue,  intelligence. 

Does  it  require  science  to  teach  a  mai 
(especially  to  teach  him  in  vain)  that  a  quan 
tity  which  is  sometimes  greater  than  another 
will  not  always  be  equal  to  it? 

It  would  therefore  be  an  injury  to  thi 
policy,  to  refuse  it  a  place  in  our  catalogue 
of  devices. 

In  this  character  it  is  of"  admirable  use 
like  most  other  articles  in  the  catalogue,  i 
polychrest. 

1.  Use  to  reputation  :  display  made  of  tin 
love  of  justice  :  vigilance  to  discover  the  dis 
ease,  wisdom  to  devise  the  remedy,  probitj 
and  activity  to  apply  it. 

2.  Use  to  reputation  again,  if  judiciouslj 
managed:  display  made  of  the  virtue  of  hu- 
manity, if  the  sum  be  fixed  at  or  limited  to  c 
low  rate :   the  lower,  and  thence  the  more 
ineffectual,  the  greater  the  portion  of  praise 
from  this  source. 

3.  Security  of  the  profit  to  the  partner 
ship,  in  the  several  cases  in  which  the  lost 
to  the  dishonest  party  is  inferior  to  his  profit 
from  the  offence. 

Venerable  personages  1  Their  zeal  is  inde 
fatigable — their  sapience  unfathomable:  bu; 
so  perverse  and  so  constantly  increasing  ii 
the  wickedness  of  mankind,  their  utmost  ex 
ertions  leave  them  still  behind  it 

•  Lawrie. 
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,     &HAPTEB  XXIII. 

J5IOHTESNTH  DEVICE  —  DOUBLE-FOUNTAIN 
PRINCIPLE 

How  delightful,  could  a  contrivance  be  found 
|bl*  enabling  the  judge  to  give  judgment  for 
$tairttiff  or  defendant  at  pleasure  !  The  pin- 
pacle  of  perfection  would  be  mounted  at  one 
spring.  To  a  fiist  glance,  the  idea  presents 
itself  as  no  better  than  the  love-sic  k  vision 
of  some  fond  amateur  of  chicane. 

Jn  practice,  it  has  not  yet  stretched  (it 
tnust be  confessed,)  nor  seems  likely  to  stretch 
to  so  all-embracing  an  extent  in  the  regions 
of  jurisprudence  as  to  covei  the  whole  iield 
But,  though  quiet  and  silent  in  its  motions, 
the  more  accurately  it  is  measmed,  the  inoic 
prodigious  the  progicss  of  it  will  be  peiceived 
to  be. 

Sought  or  unsought,  the  effect  flows  na- 
turally, and  as  it  were  of  itself,  horn  the 
anarchy  that  results  fiom  whatevei  degree 
pf  influence  may  have  been  pi  osei  ved  to  the 
dictates  of  justice  and  common  sense,  in  con- 
junction with  the  suggestions  of  this  01  that 
one  among  the  sources  of  iniquity  and  ab- 
surdity that  have  already  passed  in  leview 
Exquisite  invention !  or,  at-any  rate,  felici- 
tous result!  Reason  heiself  pressed  into  the 
service  of  absurdity  I  Injustice  could  not 
have  thus  enlarged  hei  empire,  without  leav- 
ing a  corner  of  her  throne  to  justice 

The  double-fountain  device  derives  its 
name  from  the  contnvancc  of  those  juggleis, 
who,  by  an  ingenious  application  of  the  laws 
of  hydrostatics  and  pneumatics,  seive  to  the 
customer,  out  of  the  same  vessel,  wine  of  eithei 
of  two  colours,  white  or  red,  at  pleasure 

This  device  is  grafted  on  any  one  of  the 
three  former  devices,  —  the  principle  of  nul- 
lification, the  principle  of  fiction,  and  the 
principle  of  jargomzation.  It  consists  in  the 
putting  an  occasional  stop  to  the  current  of 
decision  drawn  from  these  seveial  corrupted 
fountains:  drawing  the  decision  fiom  the  right 
fountain,  pro  h&c  vice,  instead  of  any  of  those 
wrong  ones.  Far  from  being  diminished  by 
this  apparent  departure  from  the  ends  of  judi- 
cature, the  advantage  obtainable  fiom  these 
several  devices  receives  considerable  increase 
No  danger  in  any  shape  can  ever  attach — nei- 
ther punishment  nor  so  much  as  disrepute  can 
ever  attach  upon  any  judge,  who,  in  spite  of 
any  number  of  previous  decisions  given  against 
tb^  merits  OR  the  ground  of  this  01  that  quirk, 
pr  fiction  or  jargon,  takes  upon  him  to  dec;de 
i*&your  of  the  merits.  Thus  it  is,  that,  to  the 
ejcteatof  tjicgroundoccupied  by  quirl^4ction, 
and,  jargon t  you  possess,  in  virtu*  of  those 
pttiteiples,  alternating  at  pleymre  with  the 
principles  of  reason  and  justdK,  the  faculty  of 
giving  tlifc  case  in  favour  df  plaintiff  or  defen- 
dant} a*  you  incline.  Praise  you  are  sure  of: 
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all  that  you  need  consider  is,  winch  of 
sorts  of  praise  is  most  to  your  t&$t&, 
against  the  merits,  on  thegiound  of  the  quick, 
the  fiction,  the  jaigon,  you  receive  th'e  joint 
piaise  of  profound  science  and  inflexible  stea- 
diness —  the  praise  of  adhering  to  the  rule 
stare  decisis.  Decide  in  favour  of  the  merits, 
disallowing  the  qunk,  discarding  the  faction, 
the  j<ngon,  you  leceive  the  praise  of  liberal* 
ity — ot  attachment  to  the  laws  of  substantial 
justice 

Bribes  you  cannot  receive,  if  neither  side 
is  pi  cparcd  to  oiFer  any  f i  lendship  or  enmity 
you  cannot  gtatity,  ii  both  parties  are  equally 
unknown  to  you  01  indifferent-  but  whether 
you  do  01  do  not  turn  it  to  account  in  any 
waj,  the  powei  you  possess  to  the  extent  of 
the  ground  occupied  by  these  commodious 
pnnciples,  is  not  the  le^s  aibitiary.  The 
fault  is  all  vour  own,  if,  as  often  as  you  have 
occasional!  any  of  these  shapes,  you  fail  of 
admmibteung  to  your  piejudice  ot  your  hu- 
moui  the  gratification  put  mto>oui  hands — 
of  piofitmg  by  the  opportunity  of  ciushing 
yom  enemy,  of  seiving  your  party  or  your 
fiiend 

A  Haw  is  alleged  in  an  indictment  Are 
the  puibiiei'b  paity- attachments  supposed  to 
be  on  the  wiong  side  '  Piecedents  die  chains 
of  adamant  to  you  fiat  justitia,  luat  c&lum, 
is  the  word  Arc  the  man's  attachments 
where  they  should  be  *  You  burst  by  inspira- 
tion from  the  tiammels  of  chicane,  and  you 
quote  the  qiurk-abjunng  ejaculation  which  a 
moment  ot  condition  wiung  from  the  con- 
science of  Loid  Hale  * 

Is  mteicbt  objected  as  a  giound  of  exclu- 
sion to  a  tiidteiial  witness v  Here  you  are 
most  completely  at  yom  ease  Theie  stand 
the  cases,  in  two  lows  on  one  hand,  those 
in  which  the  objection  has  been  allowed  — on 
the  othei,  those  in  which  it  has  been  disal- 
lowed length  of  the  lows,  as  nearly  equal 
as  heait  could  desiie  Exclude  the  witness, 
you  bow  to  the  name  ot  Loid  Kenyon,  and 
with  him  pronounce  the  laws  of  evidence  to 
be  the  perfection  ot  wisdom  .  receive  the  wit- 

*  The  following  admirable  passage  is  no  doubt 
the  one  alluded  to  by  the  Author  : — <4  In  favour 
of  life,  great  strictnesses  have  been  m  sU  times 
required  in  points  of  indictments ;  arid  the  truth 
is,  that  it  is  grown  to  be  a  blemish  and  inconve- 
n'ence  in  the  law,  and  the  admmistiation  thereof; 
more  offenders  escape  by  the  over-easy  ear  givea 
to  exception**  in  indictments,  than  by  their  • 
innocence  ;  and  many  times  gross  murders,  I 
glaries,  robberies,  and  other  nemous  and  cryir 
offences,  escape  by  these  unseeYnly  niceties,  to  tL^ 
reproach  of  the  law.  to  the  shame  of  the  govern* 
ment,  and  to  the  encouragement  of  villany,  and 
to  the  dishonour  of  God.  And  it  were  very  fit. 
that  by  some  law  this  overgrown  curiosity  ana 
nicety  were  reformed,  which  is  now  become  the 
disease  of  the  law,  and  will  I  fear  in  tinie  grow 
mortal  without  some  timely  remedy** 
P.C.  193..  -•  ~ 
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ness,  your  bow  points  to  Lord  Hardwicke, 
And  with  him  you  confess  your  disposition  to 
**-t*  lights, 

The  aGv<uii*a/>  twined  by  the  principle  of 
nullification  would  o,  imperfect,  but  for  the 
occasional  dash  of  ill-appii^  reason,  by  which 
it  is  made  up  into  the  double-^untajn  prj,N 
ciple. 

By  the  double-fountain  principle,  more  Uu 
siness  is  made  than  could  possibly  be  made 
by  the  fountains  of  corruption  if  set  running 
by  themselves.  Suppose  a  (law  started  — 
exactly  the  same  flaw  that  had  already  been 
made  fatal :  here,  if  the  practice  of  drawing 
decisions  occasionally  from  reason  were  un- 
known, certainty  would  thus  far  take  place  : 
the  merits  would  in  that  instance  have,  and 
be  seen  to  ha\e,  no  chance  :  the  benefit  of 
the  argument  would  be  lost  to  the  piofe^ion, 
as  well  as  the  sweets  of  uibilrary  pouer  to 
the  judge.  * 


CHAPTER  XXIV. 

NINETEENTH   DEVN'F  —  LAUDATION  OF 
PllUDKNTlAl,   LAW. 


WHEHEVKR  juiisprudcntial  law  reigns,  cer- 
tainty is  impossible  :  it  ha^  no  ground  to  stand 
upon.  Juvisprmlcntial  law  i>  ^ham  Lav:  to 
ascribe  stability  to  thiscrcaUne  of  the  ima- 
gination, is  to  ascribe  stability  to  a  shadow. 
Statute  law  has  everywhere  a  tenor  —  a  de- 
terminate collection  of  words  :  there  is  the 
will,  and  there  is  the  c.\prc-Mon  ot  it:  —  we 
know  whose  will  it  i^,  whine  signified,  by 
what  signs  expressed,  what  parts  are  to  be 
found  in  it.  Jurisprudential  law,  is  law  made 
by  nobody,  at  no  time,  and  in  no  \vonU. 

In  statute  law,  words  may  heie  and  there 
be  ill  chosen  ;  and,  fiom  the  infelicity  of  the 
choice,  uncertainty  as  well  as  misronsuuction 
may  arise;  but  no  sooner  is  the  ilaw  per- 
ceived than  it  may  be  remedied.  Juri^piu- 
dential  law  is  perpetual  disease,  perpetually 
unsusceptible  of  all  cure.  From  statute  law, 
yes:  but,  so  far  a*  statute  law  extends,  ju- 
risprudential  law  is  (or  at  least  ought  to  be) 
extirpated;  if  it  be  not,  the  di^ea-e,  so  liir 
from  being  cured,  is  aggravated.  There  is 
the  statute  law  to  give  certainty;  there  is 
the  Jurisprudential  law  to  take  it  away. 

In-  Jurisprudential  law  may  be  seen,  not 
th<?  parent  only,  but  the  protecting  guardian, 
of  all  these  other  abuses.  In  it,  the  founders 
of  the  fee-collecting  system  have  ever  beheld 
the  offspring  of  their  own  brain,  the  work  of 
their  own  hands,  the  fruit  and  pledge  of  their 
own  power.  Statute  law  is  the  work  of 
whom?  Of  the  legislator  —  the  lawful,  the 
real,  legislator.  Jurispriidential,  of  whom  ? 
,  Of  the  judge  —  of  the  underhand  workman, 
always  making  work,  always  disavowing  it 
when  made  —  of  the  •Birmingham  coine 
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making  hid  own  trash,  and  passing  it  off  f(» 
the  king's  —  of  the  dishonest  valet,  stealing 
out  in  the  dark,  going  about  in  his  master's 
Dame,  and  receiving  homage  in  his  clothes. 

By  what  legislator,  by  what  genuiue  legis- 
lator, recognised  as  such,  and  in  pursuit  of 
public  ends,  could  any  devices  such  as  those 
over  which  we  have  been  glancing,  have  been 
set  up?  By  what  legislator?  unless,  per- 
ciici..,.,  un(iel.  the  guidance  of  some  Aehito- 
phel  memu,.  d  instrument  of  the  fee-col- 
lecting partnership,  .  •  tfae  endg  of  *  ^ 
cature  while  talking  ot  the  c.,^  Or  iygjjLg 

That  which  exists  not,  cannot  De  *i. ^ 

So  far  as  the  dominion  of  jurisprudence 
spreads,  ignoiance  is  universal,  misconception 
endless. 

An  article  of  statute  law  is  a  drop  of  water, 
in  the  state  of  water,  or  in  that  of  ice :  an  ar- 
ticle of  Jurisprudential  law  is  the  same  drop 
in  the  state  of  vapour.  la  the  solid  or  liquid 
state,  jou  know  wheie  the  drop  is,  you  see 
it,  you  may  weigh  it,  you  may  measure  it : 
you  see  the  bounds  of  it :  those  bounds  are 
narrow  and  determinate.  In  the  state  of  gas 
or  vapour,  unless  YOU  have  it  in  a  bottle,  you 
know  not  where  it  is,  you  do  not  see  it,  you 
cannot  weigh  it,  jou  cannot  measure  it:  ps- 
Mgnable  bounds  it  hus  none,  unless  it  be  the 
limits  of  the  atmosphere. 

Such  is  an  article  of  jurUprudontial  law. 
In  the  toim  of  statute  law,  u  single  line 
might,  perhaps,  contain  the  substance  of  it, 
and  that  perfectly  :  in  the  form  of  Jurispru- 
dential, the  same  article  shall  lill  a  folio 
volume;  and  the  larger  the  folio,  the  more 
indeterminate  the  import  of  the  article.  To 
a  command,  there  is  an  end :  to  a  disserta- 
tion, there  need  be  none. 

In  statute  law,  non-notoriety  is  an  acci- 
dental disease  :  of  common  law,  it  is  the  in- 
separable essence.  In  statute  law,  the  disease 
may  be  cured  as  soon  as  discovered  :  in  com- 
mon law,  every  remedy  is  so  much  added  to 
the  disease. 

Non-notorietj  is  sometimes  an  inbred  but 
alwa\s  cuiable  disease,  sometimes  an  extra- 
neous delect,  in  statute  law;  not  non-noto- 
riety merely,  but  uncognoscibility,  an  aggra* 
vated  and  incurable  exacerbation  of  the  same- 
disease,  cleaves  to  the  essence  of  Jurispruden- 
tial law. 

Intioduced  by  jurisprudentml  law,  every 
pretended  improvement,  every  improvement 
that,  if  introduced  by  statute  law,  would  be 
a  real  one  —  every  slip  of  common  sense  and 
common  honesty  forced  into  a  soil  so  repug- 
nant to  both,  brings  into  action  the  double- 
fountain  principle.  Fear  not  on  this  ground 
to  earn  thtf  praise  of  liberality.  Plant  your 
improvements;  round  your  periods;  proclaim 
the  ardour  of  your  zeal  for  justice  :  all  thjfo 
you  may  do,  and  earn  the  praise  of  justice, 
without  prejudice  to  the  ends  of  judicature. 


RATIONALE  OP  JUDIOIAli  EVIDENCE. 


While  un<ter,tbe  genial  influence  of  the 
Double-fountain  principle,  the  ol'd  rank  weeds 
4r«  numerous  and  strong  enough  to  spring  up 
a»4  riNke  the  new  plants  :  all  this  liberality 
ie  but  a  more  refined  way  of  carrying  on  the 
manufactory  of  made  business  * 
^  By  the  uncertainty  of  the  law,  the  partner- 
ship interest  is  served  in  three  distinguishable 
1.  The  number  of  suits  is  increased  > 


fy  *fhe  quantity  of  business  receives  a  fu 
increase,  from  the  quantity  of  '**•*&  w 
men  are  necessitated  tn  i*-rchaae~advice 

a  suit,  *-*«  a  smt»  and  for  f<;ar  of  a 
oTproportion  to  the  degree  of  uncer- 

ity,  the  judicial  members  are  invested  with 
a  degree  of  power  proportionably  arbitrary, 
and  thence  applicable  to  the  purposes  of  the 
partnership  in  all  imaginable  wajs 

Going  to  law,  I  have  a  chance  —  not  going 
to  law,  I  have  none  such  is  the  encouraging 
speech  which  the  interest  of  the  partnership 
requires  should  as  often  as  possible  be  made 
by  the  parties,  each  to  himself,  on  both  sides. 
The  oftener  a  speech  to  this  effect  is  made 

*  Compared  with  the  absence  of  everything 
that  can  be  called  law,  imaginary  as  well  as 
real  —of  every  pre-existing  standard  which  can 
$ei?ve  either  to  tne  use  of  the  judge  in  the  way  oi 
lirection,  or  as  against  the  judge  in  the  way  of 
:ontroul,  —  even  jurisprudential  law  is  a  bles&mg 
yf  prime  magnitude.  # 

Compared  with  statute  law  it  is  a  nuisance. 

The  use,  however,  of  junsprudential  law,  to 
ismst  m  the  making  of  statute  law,  is  incalcula- 
ble* In  the  character  of  a  foundation,  it  is  ne- 
cessary to  the  very  existence  of  statute  law;  at 
iny  rate,  of  a  body  of  statute  law  grounded  on 
gcpenence;  a  foundation  without  which  it  is  in- 
salable  of  being  well  adapted  to  what  ought  to 
>e  its  ends. 

The  materials  for  the  legislator  to  build  with, 
ire  cases  calling  for  decision  :  cases  whereby  the 
lernand  for  legal  obligations,  and  for  exceptions 
o  these  obligations,  is,  or  has  been  supposed  to 
>e,  created.  In  that  species  of  intellectual  wealth 
chich  consists  in  collections  of  those  cases,  put 
nto  method  in  various  ways,  no  nation  is  near 
0  rich  as  the  English.  The  decision  may  be 
bsurd  and  pernicious  ;  the  case  is  not  the  less 
aluable. 

From  these  considerations,  the  state  of  human 
ociety  in  respect  of  law  may  be  divided  into 
hree  "periods  :  — 

1*  The  barbarous:  in  which  the  judge  is  suf- 
fcred,  and  obliged  by  physical  necessity,  to  act 
/ithout  any  pre-existing  rule:  and  accordingly, 
a  far  as  depends  upon  general  rules,  without 
Ogtroul,  as  well  as  without  a  guide. 

The  semi-barbarous:  in  which,  as  depends 
r  rules,  the  judge  has  no  surer  or  more  in- 
five  guide,  nor  any  more  efficient  controul, 
urisprudenttal  law:  amended  more  or  less 
cb  particles  of  ^statute  law  as  the  spur  of 
ftrtteolar  exigencies  has  called  forth. 
JilHie  completely  improved  or  civilized:  in 
irfch  the  ttandard  of  obedience  rests  through- 
kit  dn  the  basis  of  statute  law;  jurisprudential 
inr  being  completely  extirpated—extirpated  in 
ftm*  however  preserved  in  substance. 


and  acted  upon  (provided  always  it*  ,be  on 

both  sides,)  the  greater  and  mote  glorious, 
and  thence  the  richer  in  profit*  the  unc** 
tainty. 

Out  of  the  manufact*<™  necessity  of  nd- 

vice advice  whic^*  DX  ^e  operation  of  the 

same  cause  th^  gives  birth  to  the  necessity, 

is  so  of'*11  tendered  fallacious  —  arises  that 

I  hr~*ich  of  the  partnership  concern  which  may 

f  be  called  the  opinion  trade.    Of  this,  a  few 

words  under  a  separate  head.f 

Jurisprudential  law — the  imaginary  law  ex- 
tracted by  each  man  for  himself  out  of  a  mass 
of  jurisprudence — is  a  vast  hot-bed  of  uncer- 
tainty. By  statute  law,  in  proportion  as  it 
extends,  keeping  clear  of  entanglement  with 
jnnspiudential  law,  that  most  poisonous  of 
all  weeds  is  extiipated. 

Hence  we  have  two  distinguishable  devices, 
hatched  by  the  technical  system,  more  es- 
pecially tfce  English  branch  of  it  laudation 
of  jurisprudential  law — contempt  of  statutory 
law. 

In  two  instances  that  I  have  chanced  to 
meet  with  (there  may  be  twenty  for  aught  I 
know,)  the  single  word  policy  J  has  served  & 
chief  justice  or  puisne  judge  of  the  King's 
Bench,  for  superseding  the  use,  as  they  have 
on  so  many  occasions  set  at  nought  the  de- 
clared will,  of  king,  loids,  and  commons. 

Transplanted  from  parliament  (its  only 
proper  soil)  to  the  King's  Bench,  this  word, 
coupled  with  the  unlimited  faculty  of  applying 
it  (and  what  limits  are  ever  set  to  the  faculty 
of  applying  it9)  was  of  itself  sufficient  to 
erect  judicature  into  a  despotism.  Omnipo- 
tence lequired  but  a  word  to  create  light; 
jurisprudence  lequned  but  a  word  to  create 
darkness 

Not  but  others,  each  of  them  capable  of 
supplying  its  place,  might  be  found  in  super- 
fluous abundance^  to  the  right  and  left,  by 
any  one  that  had  tabte  and  courage  for  the 
task. 

In  Christianity  is  the  law  of  the  land.  |j  there 
are  seven  words,  but  in  those  seven  words, 
coupled  with  the  application  made  of  them, 
there  is  matter  sufficient  to  supply  the  place 
of  an  inqusition,  and  to  afford  to  orthodoxy, 
under  each  successive  change,  a  perpetual  se- 
curity against  disturbance,  by  barring  out  all 
aigument  on  either  of  two  sides  at  pleasure, 
and  supplying  the  place  of  it  on  the  other 
side. 

f  Infrd,  Chap.  XXVI. 
^  Utility  woutd  not  have  served  the  purpose* 
Utility  is  a  familiar  unassuming  word,  recog< 

rising  all  men's  competence  to  judge,  and  foi 

i    j  *»•      *  i       i    i  j  11        i 


that 
weig 


purpose  inviting  them  to  hear,  and  look,  and 
n,  on  both  sides.    Policy  involves  mysterj^ 


importing  exclusive  wisdom,  and  excluding  from 
the  research  all  who  do  not  expect  to  be  *ecog- 
nised  in  the  character  of  politicians.  > 

II  3  Keb.  307*  1  Venu  293*    Bex  v.  Carliele, 
3  B.  &  A.  16  Wj 


'  Temporal  tyranny  established  by  a  single 
word,  and  spiritual  added  to  it  by  seven 
more! 

What  security  does  any  such  word  as  policy 
afford  against  the  sinister  interests  and  incli- 
nations of  the  judge?  —  what  security  has  it 
ever  afforded  in  taking  into  his  own  hands 
offices,  on  the  abuse  of  which  his  power  is 
supposed  to  afford  a  check? 

Will  you  believe  Lord  Mansfield  ?  Judges 
are  higher,  better,  fitter  legislators,  than  king, 
lords,  and  commons.  "  Common  law"  (says 
he  in  so  many  words)  "  is  superior  to  an  act 
of  parliament/'*  Superior?  how  so?  The 
reason  is  not  the  loss  brilliant  for  being  un- 
intelligible. "  It  works  itself  pure  from  the 
fountains  of  justice:"  fountains  abundant  on 
the  ground-floor  of  the  great  hall,  unknown 
(it  seems)  above  stairs.  Send  a  man  to  com- 
mon law  for  purity !  Send  him  to  the  common 
sewer  to  cleanse  himself.  As  he*taught,  he 
practised. 

Mansfield  superior,  in  his  own  theory,  to 
king,  lords,  and  commons.  Mansfield,  when 
a  reforming  lit  came  on  him,  chose  to  do 
everything  by  himself,  with  20,  mio,  and  arrlo, 
in  the  character  of  mutes  and  train-bearers. 

Another  sort  of  thing,  who^e  reputation 
for  working  itself  pure  is  rather  better  esta- 
blished, is  Thames  water.  Woiking  ithelf 
pure  on  ship-board,  it  has  nothing  to  do  with 
fountains. 


CHAPTER  XXV. 

HABITUAL  CONTTMPT   SHOWN    NY  JUDGllS  TO 
THE  AUTHORITY  OF  T11K   LEGISLATURE. 

A  STATEMENT  of  tlie  instances  in  which  the 
authority  of  Parliament  has  been,  and  con- 
tinues to  be,  trampled  upon  by  its  sworn  ser- 
vants, might  lill  volumes  upon  volume. 

When  misinterpretation  is  the  instrument 
—  scientific  misinterpretation, — how  plainly 
soever  wilful,  the  contempt  may  in  general  be 
covered  by  clFrontery.  The  sense  we  put  upon 
the  law  is  the  fc-ense  which  it  is  the  intention 
of  the  author  should  be  put  upon  it  so  we 
say,  to  whom  it  belongs  to  say  so;  and  who 
are  you  that  take  upon  you  to  say  otherwise  i' 

Cases,  however,  are  not  altogether  want- 
ing, in  which  such  insincerity  cannot  be  alto- 
gether put  out  of  sight  not  by  any  degree  of 
effrontery  on  one  part,  nor  by  any  degree  of 
carelessness  arid  obsequiousness  on  all  others. 

Of  this  number  are  cases  of  arithmetical 
contradiction:  as  if  a  man  were  to  say  (is  it 
credible  that  a  man  should  have  said  ?)  this 
guinea  and  this  guinea  added  together,  do  not 
make  two  guineas :  or,  this  first  guinea  arid 
Ibis  second  guinea  and  this  third  guinea  added 
together,  do  not  make  three  guineas. 

*  Atkinf,  i.  33. 


CONTEMNEa 

By  a  contradiction  of  this  kind  (if  a  book 
of  practice  now  before  me  is  to  be  believed,) 
the  judges  of  three  of  the  four  great  courfi, 
for  there  is  no  exception,  did  manifest  in  tlie 
year  1796,  and,  for  anything  that  appears,  do 
continue  to  manifest,  an  open  declared  con- 
tempt for  the  authority  of  parliament. 

"  Where  a  statute  gives  double  costs/' 
says  Mr.  Palmer,f  "  they  are  calculated  thus; 
—  the  common  costs,  and  then  half  the  com- 
mon costs.  If  treble  costs ;  —  1.  the  common 
costs ;  2.  half  of  these ;  3.  and  then  half  of 
the  latter."  If  this  be  so,  then,  as  often  as 
parliament  has  ordered  the  judges  to  give 
treble  costs,  so  often  do  these  sworn  execu- 
tors of  the  will  of  parliament  refuse  to  give 
so  much  as  double  costs. 

The  grand  mischief  attendant  on  such  prac- 
tices is,  that,  in  proportion  as  they  come  to 
light,  they  weaken,  not  to  say  root  out  of  the 
bosom  of  the  people,  all  confidence  in  the 
engagements  taken  by  the  law.  They  destroy 
the  credit,  not  only  of  those  who  deserve  BO 
little,  but  of  the  legislator  himself,  who,  how- 
soever himself  deceived  and  imposed  upon, 
never,  certainly,  wishes  to  deceive.  For, -in 
a  case  like  this,  except  through  the  means 
of  these  his  servants,  it  is  impossible  for  the 
legislator  ever  to  keep  his  word.  But,  by  a 
determination  taken  by  them,  and  regularly 
pursued  to  the  extent  of  this  wide-extending 
case,  so  have  they  ordered  matters  that  he 
never  shall  keep  it,  in  any  one  single  in- 
stance. 

But,  the  greater  the  mischief  resulting  to 
the  public  from  this  treachery,  the  greater 
the  advantage  accruing  from  it  to  the  con- 
trivers. 

Let  (he  legislator  say  or  do  what  he  will, 
the  authority  upon  which  the  fate  of  the  sub- 
ject has  its  immediate  dependence,  must,  in 
every  case,  be  the  will  of  the  judge.  Upon 
the  will  of  the  legislator  it  does  not  depend, 
upon  any  other  supposition  than  this,  viz.  that 
the  will  of  the  legislator  will  of  course  find 
the  will  of  the  judge  conformable  to  it.  Sup- 
pose this  conformity  constant,  the  subject  is, 
comparatively  speaking,  independent  of  the 
will  of  the  judge :  to  know  what  the  will  of 
the  judge  will  be,  no  more  is  necessary  to 
him  than  to  read  the  will  of  the  legislator  in 
the  letter  of  the  law.  On  the  other  hand, 
suppose  this  conformity  altogether  out  of  the 
question,  the  dependence  of  the  subject  upon 
the  will  of  the  judge  is  absolute:  in  other 
words,  the  power  of  the  judge  over  the  sub* 
ject  is  completely  arbitrary.  But  the  more 
arbitrary  the  judicial  authority  can  succeed 
in  rendering  itself,  the  greater  the  degree  of 
perfection  in  which  the  purposes  of  the  part- 
nership may  be  carried  into  effect.  Ab&oJute 


tion. 


Table  of  Costs,  p.  14,  Edit.  1796,  fifth  edi. 
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n  te  thlfcline  \?ould  be  attained,  if 
tf  a<$  case  the  subject  could  find  or  suppose 
im&fclf  safe  irt  Regarding  the  tenor  of  the  law, 
words  of  the  legislator,  as  sufficient  evit 
*  <??  $W  eventual  will  of  the  judge.    In 
s$ate  of  things,  regarding  the  words  of 
as  no  better  than  a  snaie,  the 
would  view  in  them,  on  each  occa- 
»Jonf  ffleifrher  more  nor  less  than  the  necessity 
ainng,  fee  in  hand,  to  some  professional 
er  of  the  partnership,  in  whose  opinion 
]be  read  the  most  probable  conjectuie 
the  nature  of  the  case  admitted,  of  the 
will  of  the  official  and   governing 
members. 

To  this  pitch  of  perfection,  the  plans  of 
tfee  partnership  have  never  yet  been  brought 
but  a  more  effectual  step  towards  it  than  that 
which  has  been  made  by  the  comse  of  mock 
interpretation  here  exemplified,  cannot  be 
imagined.  If  a  premium  were  held  out  for 
the  highest  insult  that  could  be  offered  to 
the  authority  of  the  legislator  by  the  powei 
of  the  judge  (viz  by  wilful  misinterpreta- 
tion simply,  unaccompanied  by  a  direct  dis- 
claimer,) no  higher  than  this  could  by  the 
utmost  effort  of  ingenuity  be  devised  In- 
stances of  this,  sinister  policy  may  be  found 
in  most  unhappy  abundance  and  by  eveiy 
insult  thus  offered  to  the  legislator,  <in  addi- 
tional nerve  is  given  to  the  aibitrar)  power 
of  the  judge,  but  a  single  instance,  such  as 
the  one  here  in  question,  is  sufficient  to  do 
prodigious  service  If,  where  the  legislatoi 
?ays,  give  three  shillings,  the  judge  will  not 
give  so  much  as  two — if  the  authority  of  the 
Iflw  is  in  this  case  openly  set  at  nought, — in 
\Vjiat  other  instance  can  there  be  any  suffi- 
cient assurance  of  its  not  being  dealt  with  in 
the  same  manner?  If  to  such  contempts,  and 
for  such  a  length  of  time  icpeated,  the  legis- 
lator has  been  insensible, — to  what  others 
can  any  sufficient  assurance  be  had  of  his  being 


That  the  interest  of  the  partnership  re- 
quires that  the  uncertainty  of  the  law  should 
for  ever  be  at  its  maximum,  is  evident  enough 
that  their  endeavours  must  have  been  con- 
stantly  directed  towards  that  object,  follows 
of  course,  that  the  establishment  of  a  pre- 
cedent of  the  above  description,  viz  a  mis- 
interpretation which  cannot  possibly  have 
J>een  other  than  wilful,  goes  further  towards 
tjlfc  effectuation  of  that  object  than  a  hundr  ed 
pf^  thousand  that  might  by  possibility  have 
*]b00&  undesigned,  is  another  proposition  that 
$£em$  scarcely  open  fo  dispute, 
^v^osferve  the  extent  of  the  effect  produced 
4^ffeH  niQjpif^Btation  of  anti -constitutional 
4iS^b^dieticef  To  banish  out  of  the  breast  of 
tl:e  ^ubjett  all  confidence  in  the  declared  will 
of  the  legislator,— in  a  word,  to  produce  the 
requisite  degree  of  uncertainty,  —  it  is  not 
necessary  that  it  should  be  understood  that 


it  is  6  rale  with  the  judge  always  to  *ruh 
counter  to  it  ,*  were  that  the  case,  no  uncer- 
tainty, no  such  degree  of  uncertainty  of  Which 
every  man  must  be  more  or  less  sensible, 
could  ever  take  place.  What  is  sufficient  I*, 
that,  in  no  particular  instance,  the  subjefci 
(without  consulting  a  man  of  law)  can  be 
sufficiently  assured  whether  any  regard  wili 
be  paid  to  the  will  of  the  legislator,  pr  no ; 
and,  to  produce  this  degree  of  uncertainty,  a 
single  course  of  precedents  such  as  the  above, 
even  without  the  help  of  so  many  others  as 
might  be  added  to  them  —  enough  to  fill  vo- 
lumes upon  volumes, — is  quite  sufficient. 

Lawyer  —  A  pleasant  conceit,  indeed  1 
And  so,  then,  sir,  according  to  this  vision  of 
yours,  lawyers  of  all  classes — advocates,  ju- 
dicial officers,  judges  themselves — are  all  in  a 
partnership,  all  traders, — and  a  capital  ob- 
ject with  tjiese  traders  is  to  destroy  all  con- 
fidence in  the  breast  of  theti  customers — is 
so  to  order  matteis  that  their  customers  (or 
say,  rather,  those  whom  they  would  be  glad 
to  have  for  customers)  may  never  believe  a 
word  of  an j thing  they  say  to  them*  Surely 
this  is  the  first  time  that  a  general  destruc- 
tion of  confidence  was  supposed  to  be  a  be- 
netit  to  trade ! 

Non-Lamjei.  —  Visionary  enough  the  no- 
tion, as  thus  stated,  certainly  but  a  Irttle 
circumstance,  sir,  has  escaped  your  notice. 
Where  trade  is  open,  to  destroy  confidence, 
may  indeed  be  to  destroy  trade  Suppose  two 
rival  shopkeepers  A  and  B  A  loses  the  con- 
fidence of  his  customer  s,  B  preserves  it  what 
follows  •>  B's  trade  of  course  flourishes — A's 
is  desti  oyed  But  of  these  trader  s  (the  avowed 
traders  we  aie  supposing)  neither  possesses 
any  monoply,  whereas,  m  the  station  oc- 
cupied by  the  real  though  unavowed  traders 
we  have  been  speaking  of,  the  business  not 
only  zss  an  object  of  monopoly,  but  of  neces- 
sity  ever  must  be.  To  the  purposes  of  the 
partner  ship,  I  have  «hown  you  how  essential 
it  is  that  the  judge  should  have  destroyed, 
as  fai  as  possible,  the  confidence,  on  the  part 
of  the  people,  in  the  engagements  taken  by 
the  legislator  By  the  course  taken  for  this 
purpose,  the  reverend  functionary  has  de- 
stroyed, it  is  true,  in  a  great  degree,  not  only 
the  confidence  that  the  people  would  other- 
wise have  leposed  in  the  words  of  the  legis- 
lator, but  also  the  confidence  which  they 
would  otherwise  have  reposed  in  himself  and 
his  own  proceedings  But,  by  this  double  de- 
struction, what  does  he  lose9  Just  nothing: 
foi  they  are  not  the  less  under  the  obligation 
of  going  to  his  shop  On  the  contrary,  his 
profit  is  promoted  by  it:  since  the  uncertainty 
of  the  law  increases  with  it,  an3  his  profit 
increases  with  the  uncertainty  of  the  law. 

Accordingly,  as  I  have  already,  sir,  had  the 
honour  of  bringing  to  ^purTecollection,  — tier 
it  with  personal  character  as  it  may, 
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exists  not  under  the  sun  "any  sort  of  person 
'whose  public  character,  and  in  so  essential 
a  point  as  that  of  veracity,  is  so  completely 
blasted  as  that  of  an  English  judge:  so  suc- 
cessful, because  so  well-directed,  have  been 
their  learned  labours  in  that  line:  and  this 
not  in  carelessness  and  wantonness,  but  in 
all  sobriety  and  sadness:  inasmuch  as  the  un- 
certainty of  the  law,  and  thence  the  magni- 
tude and  certainty  of  the  partnership  profit, 
were  so  evidently  dependent  on  it. 

Not  only,  by  every  such  open  contempt 
manifested  towards  the  will  of  the  legislator, 
has  the  uncertainty  of  the  law  been  increased, 
and  the  certainty  of  lawyer's  profit  (and  in 
particular  of  the  profit  attached  to  the  ojn- 
nion  branch  of  the  trade)  been  increased  along 
with  it;  but  so  has  it  by  every  condition  an- 
nexed to  a  legislative  command  to  which  the 
legislator  himself  had  annexed  none  :  and 
thence  it  is  that  the  exclusionary  system, 
which  forms  the  main  subject  of  these  pages, 
is  fas  well  as  so  many  other  systems  of  astute 
deteasances)  so  much  culled,  and  meant  to  be 
added,  to  the  uncertainty  of  the  law:  that 
glorious  system  of  uncertainty,  which  is  the 
real  as  well  as  so  generally  acknowledged 
source,  sir,  of  all  \our  gloiies. 

In  the  present  inMaiuv,  u  special  sinister 
interest  added  its  forre  to  that  general  inte- 
rest whereby  (as  above)  the\  are  continually 
urged  to  do  as  much  a^  they  dare  towards 
destroying,  on  the  part  of  the  people,  all 
confidence  in  the  legislature.  To  prevent 
vexatious  suits  was  the  proteased  a^>  well  as 
real  object  ot  thi^e  restiictive  and  remedial 
clauses  :  but  every  vexatious  suit  prevented, 
is  a  bird,  or  rather  a  covey  of  birds,  snatched 
from  the  snare  of  the  fouler  —  from  the  fangs 
of  law}ers. 

While  a  regular  and  deliberate  system  of 
insult  has  thus  been  opposed  to  the  united 
authority  of  king,  lords,  and  commons,  wheie 
has  been  the  House  of  Lords?  \\here  has  been 
the  House  of  Common-?  In  the  Hou^e  of 
Commons,  is  there  not  a  committee  appoint- 
ed, or  supposed  tu  be  appointed,  at  the  com- 
mencement of  every  parliament,  or  of  every 
session,  called  the  committee  of  justice,  or 
the  committee  of  courts  of  justice? 

An  equal  degree  of  contempt  for  the  au- 
thority of  the  legislator  is  manifested  by  every 
application  of  the  principle  of  nullification. 

On  a  former  occasion,  the  principle  of  nul- 
lification was  considered  in  its  character  of 
an  engine  of  fraud;  in  respect  of  its  particular 
and  more  immediate  effects,  on  each  parti- 
cular occasion,  to  the  prejudice  of  the  party 
having  right  on  his  side. 

On  the  present  occasion,  the  character  in 
which  it  presents  itself  to  view  is  that  of  an 
engine  of  usurpation. 

The  principle  of  nullification  has  been  em- 
ployed, the  application  of  it  warranted  and 


ordained,  by  the  legislator  himself,  •-.  Ail 
offence  having  heen  created,  and  punishment 
appointed, — the  judge  doing  so  and  so,  the 
proceedings  against  the  defendant,  it  has  heen 
declared  (declared  by  the  legislator  himself) 
shall  be  null  and  void:  i.  e.  the  defendant, 
though  guilty,  shall  go  free. 

In  this  case,  the  application  thus  made  of 
the  principle  has  been,  on  the  part  of  the 
legislator,  an  act  of  inconsistency  and  impru- 
dence ;  on  the  part  oRthe  lawyer,  his  scribe, 
to  whose  unfaithful  hands  he  has  committed 
the  task  ot  giving  expression  and  effect  to  his 
will,  an  act  of  imbecility  or  treachery. 

On  the  part  of  the  judge,  the  mass  of  sub- 
stantive law  in  question  being  the  work  of 
the  legislator,  every  application  made  of  the 
principle  of  nullification  is  a  contempt — an  act 
of  ijfisiiirection  against  the  authority  of  his 
constitutional  superior.  Condition,  extension, 
limitation,  modification,  exception  (expres- 
sions interconvertible,  expressions  in  effect  the 
same,)  by  the  legislator,  none  at  all  annexed: 
none,  at  any  rate,  to  the  effect  in  question. 
To  this  declaration  of  the  will  of  the  legisla- 
tor, the  genuine  and  lawful  legislator,  —  the 
judge,  by  help  of  the  principle  of  nullification, 
attaches  exceptions  of  his  own  at  pleasure. 
To  the  extent  of  these  exceptions,  the  will  of 
the  legislator  i&  in  effect  frustrated,  the  law 
repealed. 

Lawyer.  —  Contempt !  What  contempt  ? 
Do  you  consider  who  it  is  you  are  speaking 
of?  Why  use  surh  barsh  words?  In  the 
charactei  of  KgUlator,  any  more  than  in  any 
other,  is  man  infallible  t  Is  it  not  a  case  con- 
tinually  occunini^,  the  case  of  an  exigence 
unfoieseen  by  the  legi^liit'^,  brought  by  par- 
ticular oecurienceb  under  the  eyes  of  the 
judge?  In  the  interpretation  of  laws,  in  the 
application  of  them  to  particular  occurrences, 
exists  there  anvwheie  that  s}stem  in  which 
some  latitude  of  discretion  has  not  been  con- 
sidered as  virtually  reposed,  reposed  of  neces- 
sity, in  the  hands  of  the  judge?  13ut,  as  often 
as  any  such  discretion  is  employed,  is' there 
not,  according  to  }our  own  account  of  the 
matter,  some  act  of  virtual  repeal  or  enact- 
ment performed? 

Kun-Lau*ycr. — As  to  the  power  of  in- 
terpretation, and  (lie  latitude  proper  to  be 
assumed  in  the  exercise  of  it,  it  is  on  this 
occasion  nothing  to  the  purpose.  Any  such 
exception  as,  in  the  honest  opinion  of  the 
judge,  the  legislator,  had  the  particular  oc- 
currence or  state  of  things  been  present  to 
his  view,  would  himself  have  made,  —  an 
exception  of  this  description,  yes:  provided 
always  that  the  liberty  thus  taken  with  the 
actually  declared  will  of  the  legislator,  be 
confessed  and  notified  to  the  legislator,  with 
opportunity  given  to  him,  incase  o 
bation,  to  annui  and  stop  it.  ^ 

By  an  arrangement  such  as  this, 
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Mrould  receive  its 
constitutional  allegiance  remain 


v  Oft  these  terms,  but  on  these  only,  contra- 
veption*  momentary  and  provisional  contra- 
<&  tibe  actually  declared  will  of%  the 
,  might  be  and  ought  to  be,  not  only 

ower,  but  a  duty:  option  between  the 
And  the  spirit  of  the  law  would  not  be. 
flS  no  wf  an  organ  of  arbitrary  power,  operating 
upon  the  double-fountain  principle, 
>«'  But  nullification!  youi  principle  of  nulli- 
fication! it  is  no  less  repugnant  to  every- 
thing that  could  in  any  case  be  or  have  been 
the  will  of  the  legislator,  than  to  his  will  (on 
Whatsoever  subject)  as  actually  expressed 
and  declared. 

Name,  for  example,  that  ciime,  if  you  can, 
of  which  it  would  have  been  in  anv  case  the 
wish  of  the  legislator  that  it  should  be  prac- 
tised with  impunity  as  often  as  the  malefactor 
could  find  means  to  biibe  the  cleik  (or  who- 
soever it  be  on  whom  it  depends)  to  make  the 
flaw,  or  supposed  flaw,  of  which  youi  judges, 
in  their  wisdom  and  their  honesty,  aie  pleased 
(as  often  as  they  are  pleased)  to  make  that 
use* 

To  make  one  instance  serve  as  a  sample  for 
others  by  hundreds  and  by  thousands,  let  us 
turn  to  the  piactice  in  legard  to  convictions 
by  which  word,  are  presented  to  the  eye  of 
a  lawyer,  convictions  pronounced  by  justices 
of  the  peace  acting  out  of  sessions,  for  dehn- 
quencies  referred  to  their  cognizance  by  par- 
ticular acts  of  paihament 

Trying  the  cause  under  the  forms  or  no- 
forms,  of  natural  procedure,  of  pure  and  uni- 
versal justice^  the  magistrate  pronounces  the 
defendant  guilty  and,  to  ground  the  fuithei 
proceedings,  signs  a  record  01  memorandum, 
Certifying  the  existence  of  the  decision  so  pro- 
nounced.  At  the  instance  of  the  convict,  the 
CQUft  of  King's  Bench,  without  so  much  as 
pretending  to  know  anything  about  the  facts, 
quash  the  conviction,  liberate  the  defendant, 
Bet  at  nought  the  statute/ 

Non-Lawyer.  —  Liberate  the  delinquent, 
and  without  evidence,  after  he  has  been  con- 
victed, and  by  lawful  authonty,  upon  evi- 
dence? Pray,  on  what  ground  is  this  done? 

Lawyer.  —  On  what  ground9  Because  the 
magistrate  had  not  set  forth  the  evidence 

fron-Lawyer.  —  Why  should  he  have  set 
forth  the  evidence?  Had  the  legislature  or- 
dered  him  to  set  forth  the  evidence^ 

Jxiwyer>  —  No:  it  was  not  necessary. 

l,Jttdictments,  appeals,  convictions  by  justices 
'  "toy  instances  J[  and  the  proceedings  thereon, 

*jr  be  removed  from  the  inferior  courts  into 
the<3^Wti*s  Bench,  by  writs  of  certioran  facias. 
Tm  VAtcHty,  And  not  the  merits  of  such  pro- 
ceeding*, te  alone  taken  cognizance  of  by  the  su- 
perior cbpit*,  and  tfe$y  are  accordingly  confirmed 
M  quashed. 


.— What*  then? 
else  ordered  him  ? 

Lawyer.  —  No:  it  was  not  necessary. 

Non* Lawyer. — What!  not  even  you  ? 
who  quash  his  decision  for  not  having  set 
forth  the  evidence?  By  what  ingenuity  was 
he  to  have  discovered  this  to  be  your  will 
and  pleasure* 

Lawyer. — We  never  meant  that  he  should 
discover  any  such  thing.  Can  you  be  so  weak 
as  to  suppose  we  did?  Are  we  such  simple- 
tons, do  you  suppose,  that,  when  it  is  really 
our  wish  a  man  should  do  a  thing  which  he 
would  have  no  motive  to  do  unless  he  knew 
it  to  be  our  pleasure, — that,  in  such  a  case, 
we  should  really  omit  to  make  him  know  that 
it  was  our  pleasure ?  Did  you  ever  know  an 
old  woman  silly  to  such  a  degree  of  silliness  P 
No,  sn  our  wish,  and  our  deteimination,  was 
to  quash  the  decision  at  any  rate.  To  quash 
a  just  decHion,  or  to  do  anything  else  that 
ought  not  to  be  done,  a  pretence,  you  know 
(or  you  ought  to  knp\v,)  we  must  always 
have.  As  to  what  the  pretence  is,  it  matters 
very  little  If  the  evidence  had  been  set  forth, 
we  should  have  found  another.  When  we 
have  a  mind  to  get  rid  of  a  decision,  do  you 
think  we  are  ever  at  a  loss0 

Non-Lawyer  — I  must  confess,  I  do  not 
very  well  see  how  that  misfortune  should  ever 
happen  to  you.  But,  as  to  the  quashing  of 
the  conviction,  pray  what  may  have  been  thf* 
use  of  it  •> 

Lawyer.  — Use  of  it  ?  Abundance  of  uses. 

1  In  the  first  place,  this  was  making  so 
much  business  Down  comes  the  money,  — 
qua^h  goes  the  conviction,  like  a  snail  under 
oui  feet 

2.  In  the  next  place,  we  throw  cold  water 
on  a  bad  piececlent  The  natural  system  is 
the  rival  and  moital  enemy  of  our  system: 
we  abhor  it  we  do  what  we  can  to  crush  it: 
by  its  encroachments  it  robs  us,  by  its  jus- 
tice it  puts  us  to  shame 

The  Tin  ks  have  a  pi  ophecy  that  some  day 
or  other  the  Christians  will  drive  them  out 
of  Euiope  We  have  something  between 
a  hobgoblin  drearft  and  a  prophecy,  that  one, 
of  these  days  the  natuial  system  will  drive 
ours  out  of  Westminister  Hall  Our  wish 
is  to  stave  off  the  fatal  day  as  long  as  pos- 
sible 

By  thus  quashing,  we  turn  the  arts  of  the 
enemy  against  himself,  he  lets  off  a  clause, 
to  rob  us  of  our  business,  and  out  of  that 
very  clause  we  make  more  business. 

3   In  the  third  place     .  . 

Non-Lawyer Oh,  a  truce !  a  truce  I  I 

see  very  well  —  any  man  who  will  not  shut 
his  eyes  may  see  with  half  an  eye  —  how  well 
j  ou  understand  your  business.  Only  one  ques- 
tion more —  Is  it  a  rule  with  you,  pray,  to 
quash  every  conviction  that  is  brought  to  you 
to  quash  ? 
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that  would  not  be  good 


.  lawyer. ->—  No: 
policy. 

1.  In  the  first  place,  if  this  were  the  case, 
sooner  or  later  the  legislator  might  find  us 
out,  and  grow  angry. 

2.  In  the  next  place,  it  is  not  at  all  neces- 
sary ;  every  alternate  one  does  just  as  well : 
we  do  not  stand  counting ;  there  would  be 
no  use  in  it :  but  that  proportion,  or  there- 
abouts :  the  nearer  to  it  the  better,  if  there 
be  any  difference. 

Non-Lawyer.  —  But,  if  every  conviction 
were  to  be  quashed  without  exception,  would 
not  this  crush  the  designs  of  the  enemy  more 
effectually?  Would  it  not  humble  him  still 
more,  display  the  weakness  of  the  natural 
system,  and  cure  the  people  of  having  re- 
course to  it  ? 

Lawyer.  —  Possibly,  in  some  degree  :  but 
that  is  not  worth  thinking  about.  Not  to 
insist  on  the  danger,  of  which  you  have  a 
glimpse  already,  — if  in  this  way  we  served  a 
distant  end,  we  should  disserve  the  immediate 
one.  If  men  did  not  see  somewhat  of  a 
chance  of  having  their  convictions  held  good, 
there  would  be  none  defended  :  all  that  biibi- 
ness  would  be  lost. 

Non-Lawyer.  — Oh  yes,  I  see,  I  see  :  your 
world  is  like  the  philosopher's:  nothing  with- 
out its  sufficient  reason.  But  the  legislature, 
all  this  while,  what  have  they  said  to  all 
this  ? 

Lawyer. — Said?  Nothing  at  all.  Do  what 
we  will  to  them,  they  never  say  anything  to 
us ;  they  never  have  been  used  to  it. 

Non-Lawyer. — So  then  you  have  plenty  of 
business  in  this  line  :  a  rare  trade,  this  quash- 
ing trade  I 

Lawyer.  —  No  ;  no  great  things  after  all : 
the  rogues  have  almost  grown  too  cunning 
for  us.  Rob  us  of  it,  to  be  sure,  they  durst 
not ;  but,  little  by  little,  they  have  found  out 
a  way  of  stealing  it  from  us. 

Non-Lawyer.  —  Steal  business  from  the 
law?  Parliament  strip  lawyers  of  their  busi- 
ness? Oh,  terrible  !  this  is  the  very  worst  of 
larceny :  this  is  contra  paccm  with  a  venge- 
ance. Sad  usage  indeed !  But  pray,  how 
do  they  manage  it  ? 

Lawyer. —  They  provide  a/orm,  a  skeleton 
form:  and  then,  say  they,  every  conviction 
that  is  according  to  that  form  is  good.  The 
form  is  a  skeleton  form  with  blanks  in  it, 
such  as  are  in  Burn's  Justice  :  the  justice  has 
nothing  to  do  but  to  fill  up  the  blanks  :  the 
business  is  so  easy,  a  viper  might  as  soon  bite 
a  hole  in  a  file,  as  any  of  us  find  a  flaw  in  it. 
Now  what  do  you  say  to  this? 

Non-Lawyer. — Say?  why,  that  you  are  in- 
sidiously and  barbarously  dealt  with.  But 
you  have  one  thing  for  your  comfort. 

Lawyer.  —  Comfort,  indeed  !  What  com- 
fort ?  where  is  it  ? 
Non-lawyer. — Nay,  >ou  have  two  comforts. 


One  is,  that  of  feeing  how  much  they 
afraid  of  you  :  that  if  they  do  take  buainsti 
from  you,  they  take  it  not  as  robbers,  but  ft* 
thieves.  Why  think -of  the  molehill  they 
have  filched  from  you  ?  Think  rather  of  the 
mountains  they  have  left,  and  dare  not  med- 
dle with. 

Another  is  (for  it  shows  itself  through  your 
lamentations,)  that  the  old  business  is  still 
left  to  you  :  so  that  the  damage  after  all  is 
rather  lucrum  cessans  than  damnum  cmergens : 
the  business  does  not  increase  so  fast  as  it 
might ;  that  is  all. 

Lawyer. —  Alas!  you  are  very  much  mis- 
taken. From  the  old  statutes  there  may  be 
a  remnant  of  business  left,  it  is  true  :  but  it 
grows  less  and  less  every  day.  Every  day 
brings  new  statutes,  spreading  over  the  old 
ground,  and  covering  it  with  these  cursed 
forms  :  by  and  bye  there  won't  be  a  spot  left 
in  which  a  flaw  will  be  to  be  found. 

Besides  that  the  stock  of  flaws  and  quibbles 
is  almost  exhausted ;  and  (to  let  you  into  a 
secret)  the  people  begin  to  find  us  out:  we 
cannot  go  on  quashing  through  thick  and  thin, 
as  we  used  to  do.  We  are  forced  to  draw  up : 
we  are  forced,  little  by  little,  to  turn  libera- 
lists.  There  is  that  passage  in  Hale  against 
quibbles.  It  haunts  us :  it  follows  us  like 
our  shadow.  It  will  blow  us  all  up  one  of 
these  days. 


CHAPTER  XXVI. 

OPINION-TRADE. 

THE  opinion-trade  is  not,  properly  speaking, 
itself  a  device  ;  it  is  a  natural  result,  and  a 
distinct  branch,  of  the  aggregate  mass  of 
profit  reaped  fiom  the  contrivances  already 
brought  into  view  under  that  name:  but  on 
this  occasion  the  fruit  cannot  pass  altogether 
unheeded,  any  more  than  the  tree  that  bears 
it. 

This  branch  of  the  partnership  trade  has 
for  its  sole  foundation,  the  uncertainty  and 
uncognoscibility  of  the  law:  properties  es- 
sentially attached  to  its  existence  in  the  shape 
of  jurisprudential  law,  howsoever  chequered 
with  patches  here  and  there  of  statutory. 

Should  the  legislator  ever  have  the  force 
to  know  his  own  will,  and  the  grace  to  grant 
to  his  submissive  subjects  the  possibility  of 
knowing  it  and  conforming  to  it,  instead  of 
being  punished  or  plagued  for  not  having  con- 
formed to  it,  there  ends  the  opinion-trade  : 
there  vanish  the  opinionists,  like  animalcules, 
upon  the  drying  up  of  the  puddle  in  which 
they  feed  and  float. 

The  publication  of  reports  (histories  of  ad- 
judged cases)  is  another  arrangement  unfa- 
vourable  to  the  opinion-trade.  Here  we  0e* 
an  interest  within  an  interest :  Mammon  di* 
vided  against  itself.  : 


OP  JUDJCUL  BVH>EITO& 


*Vm?ii  aii  vpimun  16  taken,  before  and  in 
contemplation  of  a  suit,  the  service  sold  by 
tie  opinioriist  consists  in  a  conjecture  con- 
<&irnifig  ths  part  which,  in  the  case  as  stated, 
thfe Jttage<i«  likely  to  take.  If,  instead  of  the 
interests  &(  the  law  partnership,  the  interests 
of  ihe  community  were  the  objects  regarded, 
would  be  afforded  to  the  subject  for 
beforehand,  at  the  hands  of  the  le- 
or  the  judge,  that  information,  of 
at  the  hands  of  the  opimonist,  he 
purchases  at  present  a  precarious  and  often 
fallacious  conjecture.  A  provision  for  this 
purpose  would  constitute  a  natural  appurte- 
nance  to  the  body  of  the  laws. 

The  opiniomst  entertains  a  natural  anti- 
pathy towaids  the  reporting  lawyers  So  far 
as  the  information  they  furnish  extends,  so 
far  it  goes  towards  narrowing  and  staiving 
bis  trade* 

He  knows  not  what  to  say  against  them , 
and  yet  something  must  be  said.  They  publish 
too  much — more  than  used  to  be  published 
the  science  is  overloaded  by  the  qiasqmlious 
matter  they  rake  togethe:  and  pi  eserve  They 
publish  too  soon  ,  before  they  have  taken  the 
requisite  time  for  digestion  the  science  is 
clogged  by  crudities  Hut,  to  do  quite  light 
In  the  sight  of  the  opiniomst,  there  is  but  one 
course  they  can  take  and  that  is,  to  ha/e 
done  publishing,  to  give  up  their  blanch  of 
the  trade  to  lus 

When  the  reporters  have  done  their  worst, 
there  remain  the  old  cases,  over  which  they 
have  no  power  The  cases  themselves  (the 
old  cases)  aie  leported,  it  is  tiue  but  what 
perhaps  may  here  and  theie  not  have  been 
repotted,  are  certain  opinions  of  the  reigning 
judges,  the  potentates  of  the  day,  respecting 
the  matter  of  these  cases  Sects  form  them- 
selves about  this  and  that  quii  k  or  quibble, 
as  formerly  among  the  Romanists  The  tech- 
nical system,  wherever  it  sets  foot,  ran  never 
be  without  its  Proculeians  and  its  Sabimans 
r<  Wher$  the  treasure  is,  theie  will  the  heai  t 
(>e  also  "  A  plenum  of  technical  ideas  is  a 
vacuum  of  rational  ones  ,  the  head  that  has 
fitted  itself  up  foi  jui  imprudence,  has  unfitted 
itself  for  eveiy thing  else  The  jargon  which 
has  been  giving  occupation  to  the  official 
hour,  gives  relaxation  to  the  social.  The 
lawyer  fights  over  again  his  aiguincnts,  as  the 
conqUeroi  his  battles  the  teamed  loid  finds 
(4&t  entertainment  in  quibbles,  which  the 
l£*f  fted  king  used  to  find  in  puns 
1  Twelve  dli  majorum  (/entcum  find  an  Olyui- 
in  Serjeants'  inn  •  the  opinioniht  lawyers 
their  "priests.  The  will,  01,  in  learned 
B,  the  opinion,  of  the  god,  is  to  be 
through  no  other  channel  than  the 
priest.  The  gods  of  the  Pagan 
his  priest:  the  junspru- 
fa  common,  , 

: — If  it  be  a 


controversy 
— a  point  in 'conveyancing,  for  example,  or 
any  other  that  seems  to  lie  deep,  — seek  not 
for  that  soundness  of  understanding,  which 
would  be  but  an  ignis  fatuus ;  betake  your? 
selves  in  preference  to  some  grave  person  in 
a  silk  gown,  a  cocetaneus  and  contubernalis 
of  the  reverend  band.  The  table-talk  of  the 
ermine  forms  the  privileged  science  of  the 
silk  gown.  At  first  hand,  the  opinion  of  the 
ermine  is  not  to  be  bought,  at  any  price :  but, 
whethei  at  firbt-hand  or  second  hand,  what 
matter,  so  long  as  it  is  obtained  ? 

From  no  one  guinea  given  to  an  opinion- 
ist  lawyer,  does  any  judge  ever  receive  the 
smallest  share  ;  for  that  would  be  a  bribe :  a 
sort  of  pi  ofit  as  unknown,  as  it  is  unneces- 
sary, to  any  English  judge  But  the  source 
of  legal  piofit  is  in  the  abyss  of  legal  uncer- 
tainty and  the  benefit  of  the  uncertainty  is 
the  patnmony  of  the  firm,  in  the  profits  of 
wluch  no  member  is  without  his  share. 

One  abuse  grows  out  of  another  abuse.  It 
is  because,  in  the  held  of  litigation,  the  pur- 
suit or  defence  of  a  man's  due  is  so  expen- 
sive, that  he  applies  to  the  opiniomst  to  learn 
whethei  it  be  woith  his  while  to  hazard  the 
expense  and  thus  the  expense  receives  an 
addition,*  and  that  a  ceitain  one,  in  the  first 
instance  and  tin*  additional  bin  then  rests, 
without  alleviation,  on  the  shoulders  of  the 
paity  injuied  ,  foi  it  is  not  allowed  in  costs. 

If  the  cause  of  action  lies  but  a  hair's 
breadth  out  of  the  most  beaten  tuck,  your 
attoi  ney  will  not  pioceod  without  an  opinion. 
Pi  oht  ib  no  object  to  him  to  the  reputation 
of  \ntuc  he  is  not  alike  insensible  His  fide- 
lity and  zeal  aie  proved,  by  his  anxiety  not 
in  plunge  his  client  iiito  an  unpiofituble  ex- 
pense his  modesty,  by  his  unwillingness  to 
rely  on  his  own  judgment  Nor  yet,  in  so  far 
as  leputation  ib  concerned,  is  he  altogether 
insensible  to  Ins  own  just  claims  Por  his 
defence  against  the  imputation  of  ignorance, 
rdbhnc&s,  01  lapacity,  he  has  a  right  to  that 
sanction  which  the  ifs<»ge  of  the  piofession 
aifoidb  to  that  branch  of  it  in  wluch  he  serves. 
Prudence  thus  comes  in,  to  make  up  the  group 
of  vntues  , 

Whether  111  his  opinion  the  cause  be  good 
or  bad,  the  attorney  finds  his  advantage  in 
this  practice  If  good,  profit  is  always  in- 
ci eased,  and  not  the  slightest  loss  of  repu- 
tation htizdided.  If  bad,  he  thus  exonerates 
himself  of  all  responsibility,  his  leputation  is 
put  imdei  eovei,  and,  if  the  pi  oht  of  the  suit 
is  lost,  the  piolit  of  taking  the  opinion  is  at 
any  rate  so  much  saved  out  of  the  fire, 

But,  of  the  ceremony  of  consulting  the 
oiacle,  the  loss  of  the  suit  with  its  profit  ia 
by  no  means  a  certain  consequence.  So  far  as 

•V 

*  From  two,  to  thirty  'or  forty  guineas,  mcltt* 
<lmg  the  attorney's 


^.  XX-VI]  TECHNICAL  SYSTEM  -.  OPINION-TRADE. 


the  question  of  law  is  concerned,  the  opinion* 
ifctnrmy  indeed  be  depended  upon  for  not  giving 
aa  law  what  he  really  does  not  look  upon  as 
law;  so  much  reputation  would  be  lost  to 
him,  and  nothing  gained  in  lieu  of  it.  But  the 
law  depends  on  the  facts  :  on  the  state  of  the 
evidence,  as  laid  before  the  opinionist  in  the 
instrument  called  the  case.  By  a  very  slight 
deficiency  either  in  point  of  correctness  or  in 
point  of  completeness,  on  the  part  of  that 
mass  of  supposed  facts,  such  an  opinion  may 
be  produced,  a*,  whih1  it  engages  the  client 
in  a  suit  predestined  to  be  unsuccessful,  shall 
secure  both  members  of  the  partnership  fium 
all  danger  of  reproach. 

It  is  the  interest  of  the  attorney  not  to  ex- 
tract from  his  client  (if  he  can  avoid  it)  any 
fiict  which,  if  brought  to  view,  would  betray 
the  badness  of  hi*,  cause.  On  Ihe  part  of  the 
client,  this  sort  of  suppression  iinds  itself  con- 
tinually favoured,  pjirth  by  passiofi,  partly  by 
ignorance.  "Either  he  is  not  awaie  of  the  in- 
fluence which  the  fact  would  have  on  the 
cause, — or,  if  he  is,  the  pain  attached  to  the 
idea  of  it  deprives  him  of  the  resolution  to 
bring  it  out. 

The  propensity  of  the  bulk  of  clients  thus 
to  deceive  themselves,  while  deceiving  their 
law-advisers,  is  no  secret  to  either  the  honest 
or  dishonest  among  attomevs.  Tho  honest 
have  to  tight  against  il  :  the  dishonest  keep 
the  discovery  to  themselves,  and  avail  them- 
selves of  it;  turning  to  their  own  account 
the  proficiency  thus  made  by  experience  in 
the  science  of  human  natuie. 

To  the  opinionist^  whether  tin1  mass  of 
supposed  facts  be  correct  or  incorrect,  com- 
plete or  incomplete,  is  matter  of  the  most 
complete  indifference  :  or  rather,  ifinconect 
or  incomplete  to  the  effect  of  representing  the 
client  in  the  right  where  he  is  in  the  wiomr, 
so  much  the  better  :  since,  in  that  cast*,  a  suit 
which  ought  not  to  be  biuu.nht  may  come  to 
be  brought,  and  the  opinionist  to  be  employed 
in  it. 

Should  the  incorrectness  or  incompleteness 
be  upon  the  face  of  the  statement  so  glaring 
as  to  force  itself  upon  the  notice  of  the  learn- 
ed sage,  «will  he  take  the  trouble  to  give  in- 
timation of  it  V  Not  if  he  be  wise  in  the  way 
of  worldly  wisdom.  Labour  it  will  cost  him  ; 
advantage  he  will  not  gain  in  any  shape  :  the 
lips  of  the  attorney  may  thank  him,  the  heart 
of  the  attorney  will  not  thank  him,  for  an 
article  of  information  by  which  on  one  hand 
the  deficiency  of  the  attorney  is  held  up  to 
view,  while  on  the  other  hand  the  suit  with 
its  profit  is  nipped  in  the  bud. 

Numberless  are  the  ways  in  which,  with  or 
without  consciousness  of  wrong,  the  attorney 
may,  without  any  risk  of  reputation  to  him- 
self, engage  the  client  in  a  groundless  suit. 
Whatever  the  client  states  as  fact,  the  attor- 
assumes  as  fact*  by  this  demonstration 


of  respect  and  confidence,  he  does  not  lowj 
by  the  opposite  demonstration  he  might  ini 
cur  the  displeasure  of  the  client,  as  well  as 
lose  the  benefit  of  the  suit. 

But,  though  the  fact  should  be  exactly  ai 
the  client  states  it,  the  advantage  which,  or 
the  occasion  of  the  suit,  the  client  will  be 
able  to  reap  from  it,  depends  altogether  upor 
the  evidence :  upon  the  faculty  of  adducing 
such  evidence  as  shall  obtain  admission,  am 
be  found  persuasive.   By  the  attorney,  it  i: 
either  known   or  suspected,   that   (whethc; 
through  inadmissibility  or  through  insuffici 
ency)   the  evidence  will  not  servQ.    But,  ii 
he  be  ordinarily  wise,  —  especially  if  in  the 
person  of  the  client  he  has  the  advantage  of 
dealing  with  an  uninformed  mind,  such  as  are 
those  of  the  bulk  of  clients,  —  he  will  not  be 
so  impolite1  or  ^o  imprudent  as  to  suffer  this 
knowledge  or  suspicion  to  pass  the  bounds  of 
his  o\\n  lips. 

What,  then,  after  all,  is  the  sort  of  inter- 
cour-e  thus  described  ?  It  is  a  sort  of  previous 
inquiry  or  trial  of  the  cause  performed  upon 
bad  evidence —  upon  evidence  commonly  in- 
complete and  incorrect,  for  the  purpose  of 
detei  mining  whether  if,  shall  be  put  into  a 
course  of  being  tried  upon  correct  and  com- 
plete evidence. 

To  the  account  of  the  technical  system  of 
procedure  may  this  fruit  of  it  be  set  down  ; 
since  under  the  natural  it  has  no  place.  Why  ? 
Because,  under  the  natural,  the  facts  are 
brought  to  light,  with  the  utmost  degree  of 
correctness  and  completeness  which  the  fa- 
culties, intellectual  and  moral,  of  the  Witness- 
e-»,  admit  of:  brought  to  light  with  less  delay, 
vexation,  and  expense,  than  what  attends  the 
production  of  that  partial  and  naturally  un- 
faithful picture,  which,  through  so  treacherous 
a  medium  as  that  of  the  pen  of  the  attorney, 
i»,  in  the  course  of  the  opinion  trade,  placed 
under  the  eje  of  the  venal  and  uncommis- 
sioned judge,  by  whose  decision  nothing  is 
decided. 

Js  it  a  case  in  which  both  parties  are  heard 
together?  Self-partiality  dravts  from  each  of 
them  such  of  the  facts  as  promise  to  operate 
in  favour  of  his  claim ;  the  same  force  extracts 
from  the  lips  of  his  adversary,  information  of 
a  contrary  tendency,  and  in  both  instances 
with  as  much  promptitude,  as  well  as  cor- 
rectness and  completeness,  as  the  collision  of 
interests  can  command.  Titius  cannot  have 
an  interest  in  getting  evidence  for  a  false 
fact,  but  Sempronius  has  an  equal  interest 
in  bringing  down  detection  upon  the  falsity : 
Titius  cannot  have  an  interest  in  the  suppres- 
sion of  a  fact,  but  Serapronius  has  an  equal 
interest  in  dragging  it  forth  into  light. 

Is  it  of  the  number  of  those  cases,  in  which 
one  of  the  parties  (at  the  commencement  qf 
the  cause,  the  plaintiff)  conies  into  qou£t 
without  the  other,  to  demand  the  service 


w 


OF 


TT,*^,  iti  that  stage  of  the  cause,  he  stands 
i^t  need  of  at  the  frinds  of  the  judge  ?  Adverse 
party,  with  his  adverse  interest,  by  the  sup- 
position thew  is  none  but  it  is  the  interest 
of  the  judge,  the  honest  interest  of  the  unfee'd 
judge,  thfe*,  in  this  stage  of  the  cause,  the 
ffuth  shall  come  to  light,  in  a  state  as  correct 
Hft&as  complete  as  may  be.  Why?  Because 
•ftikter  and  above  all  reputation,  and  the  sacred 
regard  for  the  ends  of  justice)  by  extracting 
fifoifc  the  applicant  those  truths  which  his  in- 
clination might  have  led  him  to  suppress,  01 
driving  him  out  of  those  misrepiehentations 
for  which  his  inclination  might  have  led  him 
to  obtain  credence,  the  object  of  his  applica- 
tion, unjust  as  by  the  supposition  it  is  in  this 
case,  may  be  defeated  at  the  tune ,  and  the 
labour  of  giving  a  joint  audience  to  both  par- 
ties, or  whatever  other  labour  on  the  part  of 
the  judge  the  grant  of  the  ill-founded  demand 
might  have  been  productive  of,  will  be  saved 
Thus  it  is,  that,  in  whatever  point  of  view 
the  field  be  contemplated,  technical  proce- 
dure, with  its  endless  train  of  afflicting  con- 
sequences, presents  itbelf  as  the  disease,  the 
foul  disease,  natural  procedure  as  the  simple, 
the  pure,  the  efficacious  lernedy 


CHAPTER  XXVII 

EXTENSION   OF  THE    ABOVE  DEVICES  TO    SUB- 
STANTIVE LAW,  AS  FAlt  AS  APPLICABLE 

OF  the  two  main  branches  of  the  body  of  the 
law,  the  substantive  and  the  adjective,  it  is 
to  the  adjective  alone  that  the  subject  of  evi- 
deftce  belongs  The  application  of  the  above 
Of  any  other  devices  to  substantive  law,  falls 
not  therefore  within  the  compass  of  the  pre- 
sent work  It  is  for  this  reason,  and  for  this 
reason  alone,  that  the  few  exemplifications 
which  have  been  given  of  the  application  of 
these  devices  have  been  confined  within  the 
compass  of  the  law  of  procedure 

The  error,  howevei,  would  be  great,  if  it 
were  supposed  that  it  is  to  this  comparatively 
narrow  part  of  the  field  of  judicature  that 
the  application  of  these  contrivances  for  the 
pursuit  of  the  ends  of  judicature  is  confined. 
True  it  is,  that,  of  these  two  great  blanches, 
the  adjective  is  that  in  the  arrangement  of 
which  the  judicial  authouty  has  had  the 
greatest  share.  But,  in  every  country  more 
of  less,  and  in  England  m  particular,  the 
state  which  that  same  authority  has  had  in 
th^  arrangement  of  the  main  branch,  the  sub- 
-^  has  been  very  considerable.  Even  in 

,  the  pait  taken  by  the  judicial  au- 
r may,  in  Comparison  with  the  part  borne 
(guy  competent  and  legitimate  legis- 
lator, todtyied  the  principal  part:  jurispru- 
&eotial  k*  forming  the  ground,  statute  law 
f ifckiog  ofe  het#  *nd  there  a  few  patches  upon 
thtrt  ground.  In  froth  parts  of  the  work,  the 


action  of  the  same  sinister  interest  being  4& 
voured  with  the  same  opportunities,  the  same 
character  and  complexion  would  naturally  be 
exhibited  by  the  work  in  both  instances.  Ad 
far  as  power  extended  and  occasion  favoured, 
the  system  of  procedure  would  be  adapted  to 
the  ends  of  judicature,  the  system  of  sub- 
stantive law  would  be  adapted  to  the  system 
of  piocedure.  The  object  in  respect  of  the 
adjective  branch,  besides  the  multiplication 
of  suits  (understand  always  profit-yielding 
suits,)  was  to  adapt  the  course  of  piocedure 
to  the  purpose  of  extracting  from  each  suit 
its  maximum  of  piofit  What  it  was  in  men's 
power  to  do,  in  woikuig  upon  the  substantive 
branch,  towards  the  common  end  of  both 
branches,  confined  itself  to  the  purpose  of 
giving  birth  to  the  greatest  possible  number 
of  suits  to  extiact  fiom  each  the  greatest 
quantity  of  piofit  that  it  could  be  made  to 
yield,  lay  exclusively  within  the  province  of 
the  adjective  branch  Flowers  necessary  for 
the  crop  might  be  furnished  by  both  blanches  . 
it  was  fiom  the  adjective  alone  that  the  fruit 
could  be  leaped 

Intermediate  ends  common  to  each  were, 
the  nursing  in  the  mind  of  the  individual,  in 
his  character  of  suitor  and  client,  the  quali- 
ties of  ignoianceand  error,  on  the  part  of  the 
law  itself,  uncertainty,  uncognoscibihty,  ob- 
scurity, ambiguity,  and  volumiiiousness 

Of  the  devices  or  contrivances  directed  to 
those  ends,  five  (viz  exclusion  of  the  parties 

—  tribunals  rendered  inaccessible  by  distance 

—  days  fixed  with  longintervals — mechanical 
judicature — and  acceptance  of  allegations  iri 
writing,  at  successive  times,  and  under  a  li- 
cence tor  mendacity,)  — these  five,  together 
with  the  office-multiplication  principle,  weie 
arrangements  exclusively  adapted  to  the  na- 
ture and  texture  of  adjective  law  •  the  re- 
maining ones,  viz  the  principle  of  nullification 
(with  its  supports,  jaigon  and  faction,  and  its 
compound  with  the  principle  of  reason  and 
utility,  the  double-fountain  principle,)  and  the 
habit  of  magnifying  jurisprudential  law  at  the 
expense  of  statutory,  of  representing  devices 
as  more  real  than  realities,   shadows  more 
solid  than  their  substances, —  these  five  share 
in  the  privilege  of  being  applicable  to  both 
blanches,  the  substantive  as  well  as  adjective, 
with  equal  advantage. 

And  is  it  then  all  delusion,  the  chief  pride 
and  comfort  of  an  Englishman,  the  matchless 
excellence  of  his  laws  ? 

By  no  means  fiom  all  that  has  been  said, 
admitting  it  all  to  be  just,  no  such  condfe*. 
quence  follows, 

„  1.  What  there  is  good  in  the  system,  will 
be  found  to  exist  in  a  much  larger  proportion 
in  the  form  of  statute  law,  than  in  the  fora* 
of  jurisprudential  law :  in  other  words,  to 
have  been  in  a  greater  degree  the  work  oi 
king,  lords,  and  commons,  the  legitimate  te« 
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gislators,  than  of  judges,'  spurious  usurping 
legislators,  making  base  law  underground,  as 
their  brother  usurpers  make  base  money,  and 
like  them,  with  one  everlasting  lie  in  their 
mouths,  disowning  their  work.  Of  what  has 
been  well  done,  the  far  greater  part  therefore 
has  been  done,  not  by  lawyers,  but  in  spite  of 
lawyers :  lawyers  grumbling  at  it  as  much  as 
they  dare,  and  doing  what  they  ciin  to  spoil  it. 

The  exertions  of  the  brotherhood  have  been 
employed,  not  so  much  in  the  support,  as  in 
the  destruction,  of  society.  To  be  assured  ot 
this,  any  eye  that  is  strong  and  single  enough 
to  bear  the  sight,  need  but  read  over  the  sta- 
tutes containing  the  wretchedly  scanty  pro- 
vision that  has  been  made  by  fits  and  starts 
for  the  amendment  of  the  law.  In  that  small 
but  fertile  department  of  parliamentary  his- 
tory, may  be  read  the  wickedness  of  lawyers. 
It  is  a  history  that  may  match  with  that  of 
Cartouche,  Jonathan  Wild,  Japhet  Crook,  and 
so  forth,  except  that  it  is  without  names. 

2.  It  is  not  in  human  nature  that  the  charac- 
ter of  the  technical  lawyer  should  Lave  com- 
pletely, and  in  every  instance,  swallowed  up 
the  character  of  the  Englishman  or  the  man. 
The  private  interest  (it  has  already  been 
shown)  is  not  on  every  point,  nor  on  every 
occasion,  in  opposition  to  public  interest. 
Sprinkled  here  and  there  over  the  surface  of 
the  law,  some  good  (much  or  little,  according 
to  the  object  it  is  compaied  with,)  might 
doubtless  be  to  be  found,  that  drew  its  origin 
from  a  learned  bosom.  But,  were  the  pro- 
portion much  larger  than  it  is,  it  might  not 
be  the  less  true,  that,  if  an  inventory  could 
be  taken  of  the  number  of  propositions  of 
which  the  mass  ot  jurisprudentiai  law  is  com- 
posed, nine  of  them  out'of  ten  would  be  found 
absurd  in  themselves,  mischievous  in  their 
consequences.  Take  this  or  that  reasonable 
and  useful  proposition,  you  will  lind  it  swad- 
dled up  in  a  cluster  of  perhaps  a  dozen  ab- 
surd and  pernicious  distinctions,  extensions, 
conditions,  exceptions,  limitations. 

But,  for  judging  of  the  aggregate  goodness 
of  a  body  of  law,  no  tolerably  correct  crite- 
rion can  be  deduced  from  the  mere  compari- 
son of  the  number  of  rational  and  beneficial 
propositions  contained  in  it  on  the  one  hand, 
compared  with  the  number  of  irrational  and 
pernicious  ones  on  the  other;  no  more  than 
any  estimate  can  be  formed  of  the  seventy  of 
a  penal  code,  from  the  multitude  of  the  penal 
laws  contained  in  it.  As  in  evidence,  weight, 
so  in  provisions  of  law,  extent,  as  well  as 
number,  must  be  taken  into  account.  Some- 
times an  arrangement,  of  which  the  charac- 
teristic features  may  be  composed  in  half  a 
dozen  words,  shall  have  so  much  good  in  it 
as  to  compensate  for  a  mass  of  irrational  and 
pernicious  matter  sufficient  to  fill  a  volume. 
Take  for  instance,  in  judicature,  the  principle 
of  publicity.  • 


Were  the  most  enthusiastic  admirer  of  tk4 
English  body  of  law  as  it  stands,  to  be  calfed 
upon  for  a  list  of  the  provisions  on  which  hit 
admiration  grounds  itself,  he  would  find  per* 
baps  a  score  or  two  of  pages,  not  to  say  a 
dozen  or  two,  sufficient  to  contain  it.  Were 
he  a  non-lawyer,  there  would  not  be  con* 
tained  in  it  perhaps  one,  nor,  even  if  a  law- 
yer, many,  of  the  proportions  above  alluded 
to  under  the  description  of  irrational  and  mis- 
chievous. 

The  dunghill,  were  there  enough  of  it  to 
fill  Augcas's  stable,  would  not  destroy  the 
value  of  whatever  pearls  might  be  to  be  found 
in  it;  but  the  dung  would  not  cease  to  be 
dung,  any  more  than  the  pearls  would  cease 
to  be  pearls.* 

*  If,  in  the  mind  of  any  person  by  whom  the 
proofs  exhibited  in  the  foregoing  pages  have  been 
perused,  there  can  still  remain  21  particle  of  doubt 
of  the  repugnancy  of  the  technical  system  to  the 
ends  of  justice,  of  its  subserviency  to  the  private 
interest  of  those  by  whom  it  has  been  adminis- 
tered, or  of  their  consciousness  of  such  repug- 
nancy, as  well  as  of  such  subserviency  (always 
exccpted  the  persons,  whosoever  they  may  be, 
who,  at  the  time  ot  the  present  publication. 
stand  invested  respectively  with  judicial  offices,) 
—  two  sources  of  information,  or  either  of  them, 
may,  to  the  satisfaction  of  any  eve  that  may  have 
the  curiosity  to  apply  itself  to  them  in  this  view, 
afford  matter  abundantly  sufficient  for  the  re- 
moval  of  any  such  doubt. 

1.  One  of  them  is,  the  series  of  the  several  acts 
of  the  legislature,  which,  under  the  particular 
title  of  acts  for  the  amendment  of  the  law,  or 
without  any  such  special  profession,  have  touch- 
ed  with  a  hand  more  or  less  strong  upon  the  pre- 
dominant, the  technical,  system  ot  procedure; 
endeavouring,  or  professing  to  endeavour,  to  re- 
move  or  correct  this  or  that  particular  imperfec- 
tion or  abuse. 

In  each  of  these  statutes,  besides  a  source  of 
law,  may  be  viewed  a  source  of  history :  in  the 
remedy,  inadequate  or  adequate,  designed  or  not 
to  be  so,  may  at  any  rate  (as  in  a  mirror)  be  seen, 
in  a  degree  more  or  less  distinct  and  .vivid,  the 
shape  and  colour  of  the  imperfection  or  abuse: 
abuses  in  number  so  great  as  to  be  counted,  one 
knows  not  whether  to  say  by  dozens,  by  scores, 
or  by  hundreds:  and  amongst  them  many  a  one 
so  flagrant,  as  to  be  sufficient  of  itself,  without 
the  aid  of  any  of  its  numerous  associates,  to  over- 
spread the  land  with  misery. 

Two  sorts  of  glasses  or  mirrors  are  alike  cap- 
able  of  being  employed,  in  taking  a  survey  of 
this  distant  scene :  one,  the  lawyer's,  the  property 
of  which,  like  that  of  the  cylindrical  mirror,  is 
to  give  to  a  mass  of  universal  deformity  an  arti- 
ficial symmetry  :  the  other  a  perfectly  plain  one. 
which  presents  each  object  in  the  shape,  as  well 
as  colours,  that  really  belong  to  it. 

Viewing  the  scene  with  a  glass  of  the  first 
sort, — the  same  which  Blackstone  is  so  busy  in 
putting  on  every  occasion  into  the  hands  of  hit 
pupils,— the  object  that  strikes  the  eye  is  the 
unceasing  care  and  solicitude  with  which  the 
legislature,  having  from  the  hands  of  its  ever 
faithful  counsellor  the  man  of  law  a  system  ori- 
ginally wanting  but  little  of  perfection,  have 
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AFTER  so  raucti  as  lias  been  said  of  the  dis- 
e&se,  tjl^t purpose  of  the  discussion  would  be 
itt ganger  of  being  misconceived,  discontent 
Instead  of  reform  might  be  taken  for  the  ul- 
timate  object — nnsShthiopy  instead  ot  plul- 
fcnthropy  for  the  soiuce,  if  nothing  were  said 
0f  remedies. 

Bat,  though  the  causes  of  the  mischief  ap- 
pertain to  the  purpose  of  the  present  work, 

watched  every  occasion  to  supply  it  with  that 
little. 

Viewed  with  the  plain  glass,  being  that  tin  ough 
Vhich  alone  an  enlightened  lovti  of  mankind 
would  ever  bear  to  view  it,  the  objects  that  strike 
the  eye  will  be, — on  the  one  hand,  the  enormity 
and  multitude  of  the  abuses-  on  the  other  hand. 
the  negligence  or  ignorance  of  the  legisl  tor,  ana 
the  patience  of  the  people,  as  manifested  by  the 
length  of  time  during  which  each  abuse  must 
have  been  covering  and  tormenting  society  with 
itfc  baleful  effects,  before  it  could  obtain  its  taidy, 
and  almost  always  its  altogether  inefficient,  or 
incompletely  effective  remedy  age  after  age 
groaning  under  the  disease,  and  then  at  List 
comes,  such  as  it  is,  the  remedy  B  To  piescnt 
the  body  of  information  here  hinted  at,  would 
be  to  repubhsh  the  several  statutes  in  question, 
with  a  commentary  upon  each*  To  point  out 
where  and  how  the  information  may  be  obtained, 
is  quite  as  much  as  will  be  deemed  suitable  to 
the  present  purpose. 

Secretly,  and  under  favour  of  the  artificial 
darkness,  it  has  been  from  first  to  last  the  occu- 
pation or  the  man  of  law,  to  infuse  on  every 
favourable  occasion  the  poison  ot  chicane  into 
the  fountains  of  justice:  openly,  from  time  to 
time,  the  same  insidious  hand  has  been  extract- 
ing, OT  making  demonstrations  of  extracting, 
thiB  or  that  minute  particle  of  the  poison,  in  great 
ceremony.  In  which  character  is  his  cUiui  to 
attention  strongest  and  most  reasonable  ?  IJis 
T$al  character  of  poisoner-geneial,  or  his  assumed 
character  of  physician  ? 

2.  The  otner  source  of  information  is,  the  le. 
gulationfc  of  judicial  procedure,  established  in 
different  countries,  as  well  as  in  the  different 
courts  in  this  country,  by  the  authority  of  the 
judges.  In  that  whicn  has  by  this  authority  been 
done,  may  be  seen  (at  least  to  the  extent  of  it) 
the  sufficiency  of  power ;  while  in  what  has  not 
been  done,  as  well  as  in  what  has  been  done, 
may  be  seen  the  deficiency  of  will  — throughout 
ttoe  Bourse  of  &o  many  generations  and  centuries, 
thfe  perpetual  and  unvaried  deficiency  or  rather 
uUe^  absence  of  will  (always  and  completely  ex- 
cepted  the  venerable  persons,  whosoever  they  be, 
fey 'Whom  the  offices  in  question  may  happen  to 
fr£  lUled  at  the  time  of  the  publication  ot  the  pre- 
£eiijt,page$)  to  render  the  operations  of  judicature 
,£uh*ervlent  to  the  ends  of  justice, — subservient 
other  en(ls  than  those  so  often  above  de* 
Under  the  name  of  the  ends  of  judica- 
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because  without  them  no  completely 
factory  account  could  have  been  given  of  the 
origin  and  piobable  cause  of  the  system  of 
exclusionary  rules", — the  remedies,  any  fu^ 
thei  than  as  concerns  the  abolition  of  the  co- 
ercive i  ules,  and  the  substitution  of  a  body  of 
simple  inshuctions  m  their  btead,  aie  not,  by 
any  apptopihitc  tie,  connected  with  the  sub- 
ject of  this  woik  ATI  indication  as  brief  and 
general  as  possible  is  thcicfore  the  utmost 
that  the  rcadei  will  ptobably  look  for,  or  be 
pleased  to  meet  with,  in  this  place. 

I  Removal  of  the  cxteuial  cause  of  the 
disease,  the  lootof  the  coiruption    substitu- 
tion of  salaries  to  fees,  throughout  the  whole^ 
nest  of  judicial  offices 

II  Substitution  of  the  natiual  sjstem  to 
the  technical,  thioughout  the  whole  field  ot 
procvdme 

III  Tjan^foi  mation  (gi  adual,  but  at  length 
complete)*"  ot  the  substantive  biauch  of  the 
law,  fiom  itb  piescnt  (onn  oi  juuspi udential 
law,  oi   ]uiispiiulcntial  patched  with  statu- 
tory, into  pure  statutoiy 

IV  Anangeipcnth  to  be  taken  for  annexing 
to  offices  alieady  in  existence,  or  to  anew 
office  oi  set  ot  ollices  to  be  instituted  for  the 
puipose,  tin  inteiestin  the  pieservation  and 
amelioration  of  the  fabnc  of  the  law&     a  sjs* 
tern  of  legist  ration  calculated  foi  the  express 
puipose  of  indicating  the  defects  of  the  law  (if 
any,)  in  piopoition  as  experience  gives  them 
birth    and  an  officer  or  set  of  officers,  Miliose 
function  it  shall  be,  to  watch  the  appearance 
of  all  such  effects,  to  take  note  of  them,  to 
present  them  from  tune  to  time  to  the  no* 
tice  of  the  legislator,  together  with  an  indi- 
cation  of   the  arrangements   winch   present 
themselves  as  be^t  calculated  to  answer  the 
puipose  of  a  remedy 

There  is  a  time  tor  all  things  there  may 
be  a  time  even  foi  justice  Fashions  change; 
who  knows,  but,  one  day,  even  justice  may 
be  in  fashion  ?  Things  little  less  strange  have 
sometimes  happened 

In  the  administration  of  what  is  called  jus- 
tice, the  ends  hitheito  pursued  have  been  (it 
has  been  been)  not  the  ends  of  justice,  but 
ends  opposite  to  those  ends? 

We  have  seen  the  chains  in  which  the 
wisdom  and  virtue,  a&  well  as  the  power  of 
the  nation,  have  for  so  many  ages  been  heW 
in  thraldom  chains  forged  by  absurdity  in 
the  cavein  of  depredation.  Time  may  come 
when  men  shall  be  w^ary  of  these  chains* 

Let  us  suppose  (though  it  were  only  i^hc 
way  of  reverie,)  let  us  suppose  as  in  n  dieam, 
to  some  perhaps  even  pleasurable,  and  no1 
the  less  so  for  being  fantastic ;  —  let  us  sup- 
pose a  time— if  hot  in  the  piesent,  in  some 
future  age,  the  year  2440,  for  example— in 
which,  in  a  sort  of  mad  fit,  pr  by  way  of  fro: 
lie,  a  resolution  were  token,  in  one  pr 
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or  both  of  the  two  proper  places,  to  frame  a 
system  of  procedure  directed  to  the  ends  of 
justice.  To  gratify  this  odd  fancy,  what 
would  be  the  one  thing  needful  ?  It  is  com- 
prised in  one  word  —  consistency.  Yes:  to 
frame  a  system  of  procedure  as  perfect  and 
salubrious,  as  that  with  which  the  people  at 
present  are  afflicted  is  depraved  and  pesti- 
ferous, the  legislature  needs  only  to  tread  in 
its  own  steps. 

The  exemplifications  of  the  principal  ar- 
rangements taken  at  different  times  by  the 
English  legislature  for  clipping  the  wings  of 
the  fee-collecting  system,  and  substituting 
the  pursuit  of  the  ends  of  justice  to  that  ot 
the  ends  of  judicature,  may  be  comprised  un- 
der the  following  heads,  viz. — 

1.  Institution  of  courts  in  which  the  natu- 
ral system  ot   procedure  has  been  preserved 
or  restored.  § 

2.  Partial  abolition  of  special  pleading. 

3.  Abolition  of  fees,   in  judicial  as  well  as 
other  departments. 

I.  Courts  of  natural  procedure  preserved 
or  instituted.  | 

Let  us  begin  with  bunging  under  review 
the  whole  list  of  these  courts  together  :  they 
appear  to  be  as  follows: — 

1.  Courts  martial :   including  the  naval  as 
well  as  the  land  branch  of  the  military  ser- 
vice :   the  mode  of  procedure  not  presenting, 
in  the  point  of  view  in  question,  any  material 
difference.      General  and  regimental  is  a  dis- 
tinction,   which,  in  the  land   bianch,  diaws 
with   it  a    difference   respecting   the  consti- 
tution of  the  court,  and  the  sort  of  causes 
cognizable,  but  none  respecting  the  course  of 
procedure. 

2.  Courts  of  inquiry.     These,  in  the  mili- 
tary service,  serve  for  a  sort  of  preliminary  i 
examination  :  an  inquiry,  having  tor  its  object 
the  question  whether  the  person  who  is  the 
subject  of  it  shall  be  placed  in  a  situation 
bO*full  of  vexation  in  various  shapes  as  that 
of  a  defendant  in  a  criminal  cause.    Mode  of 
procedure,  to  the  present  purpose4,  much  the 
same. 

In  the  above  instances,  but  more  particu- 
larly the  tirst,  the  natuial  modes  of  piocedure 
may  be  considered  to  be  preserved  rather  than 
restored.  Why?  Because,  in  these  instances, 
a  strict  regard  to  the  ends  of  justice  was  so 
indispensable,  that,  under  the  technical  sjs- 
tern,  the  country  could  at  no  time  have  been 
preserved  from  utter  ruin  for  six  weeks. 

3.  Courts  composed  of  justices  of  the  peace, 
acting  (whether  singly  or  in  companies)  out 
of  general  sessions  :  the  quarterly  court  of 
general  sessions  being  courts  of  technical  pro- 
cedure. 

4.  Courts  of  request,  more  commonly  called 
courts  of  conscience  :  one  for  each  of  the  se- 
veral towns  or  district^  to  which,  on  their 
respective  application,  it  has  been  granted, 
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by  so  many  acts  of  parliament,  with  a  juris- 
diction marked  out  by  each  respective  act.* 

5.  Courts  composed  of  arbitrators  chosen 
by  the  parties  ;  with  powers  derived  from  a 
special  article  of  statute  law. 

In  whatsoever  other  respects  the  course 
of  procedure  observed  in  these  several  courts 
differs,  in  one  of  them  compared  with  another 
(and  the  ('ilference  is  not  "great,)  it  agrees  in 
being  unshackled  by  those  rules  with  which 
it  is  fettered  in  the  technical  courts. 

We  have  seen  those  devices  and  engines  of 
fraud  and  injustice,  which,  having  been  in- 
vented and  carried  into  eifect  by  the  techni- 
cal system,  constitute  so  many  characteristics 
of  that  sjstem.  To  none  of  these  natural 
courts  does  the  application  of  them  extend. 

In  none  of  these  courts  of  natural  proce- 
dure i>  there  anything  to  prevent  them  from 
directing  their  operations  to  the  ends  of  jus- 
tice. In  no  instance  do  they  stand  exposed 
to  the  influence  of  that  sinister  interest,  by 
\Uiieh,  under  the  technical  system,  judges 
have  been,  in  so  deplorable  a  degree,  diverted 
fiom  thr  ends  of  justice  to  the  factitious  ends 
of  judicature.  In  none  of  them  is  there  any 
want  of  those  powers  which  are  necessary  to 
enable  the  judge  to  puisne,  with  effect,  the 
ends  of  justice;  or  if  theie  be,  and  if  the 
deficiency  weie  supplied,  as  it  might  be  and 
ought  to  be,  the  eilect  of  the  supply  would 
only  be  to  bestow  upon  them  \\hat  is  neces- 
sary to  lender  them  peitect  in  the  character 
ot  courts  ot  natural  procedure  ;  it  would  not 
bring  them  anv  neaier  to  the  nature  of  the 
courts  of  technical  procedure. 

What  distinction  theie  is,  is  confined  to 
evidence.  In  the  courts  of  conscience  and 
arbitration  couits  alone,  is  the  practice  in  re- 
gaidto  evidence  free  from  those  exclusions, 
of  which,  under  the  technical  system,  it  is 
composed;  those  exclusions,  the  irrationality 
of  which  has  been  announced,  and  will  be 
brought  to  view  in  detail  as  we  advaiice.-f- 

*  To  this  list  may  be  added  the  small-debt 
courts  in  Scotland,  which  correspond,  in  a  great 
measure,  with  the  courts  of  conscience  in  Eng- 
land, but  have  this  generic  difference,  that  they 
f.>rm  a  uniform  system  over  the  whole  country. 
They  are  held  by  justices  of  peace  for  sums 
not  exceeding  £5,  and  by  sheriffs  for  sums  not 
exceeding  £8  :  «  :  8.  See  6  Geo.  IV.  c.  48,  and 
7  Will.  IV.  and  1  Viet.  c.  41. _ Ed. 

•j-  In  arbitration  courts  (courts  in  which  the 
judges  are  chosen  by  the  parties,)  there  is  no 
power  either  to  compel  the  attendance  of  unwill- 
ing witnesses,*1  or  so  much  as  to  employ  fear  of 
punishment,  in  the  usual  or  in  any  other  shape, 
tor  ensuring  the  veracity  of  willing  ones:  and, 

a  This  was  so  under  the  9  &  10  Will.  III.  c. 
15 ;  but  now,  by  the  3  &  4  Will.  IV.  c.  42,  §  40, 
the  attendance  of  unwilling  witnesses  may  be 
made  compulsory.  By  this  act  the  arbitrator  is 
empowered  to  administer  an  oath  to  the  wit- 
nesses,— Ed* 

X 


322 


RATIONALE  OP  JUDICIAL  EVIDENCE. 


VIIL 


On  every  occasion,  they  afford  the  time 
requisite  for  making,  on  both  sides,  the  ne- 
cessary ground  for  right  decision  ,  and  in  par- 
ticular, on  both  sides,  for  receiving  whatever 
fetock  of  material  evidence  the  cause  happens 
to  supply  On  no  occasion  do  they  consume 
more  than  that  requisite  length  of  time  Much 
less  do  they,  on  any  occasion,  so  work  up  and 
improve  delay,  as  to  render  it  a  cause  of  ne- 
cessary misdecision  and  injustice,  by  the  de- 
pention  of  the  matter  of  satisfaction,  or  of  a 
source  of  evidence 

On  no  occasion  do  'they  add  to  the  una- 
voidable load  of  expense  any  mass  of  facti- 
tious expense,  with  or  without  design,  either 
for  the  profit  of  the  man  of  law,  01  the  ease 
of  the  man  of  finance. 

On  no  occasion  do  they  add  to  that  mass 
of  vexation  which,  in  the  course  of  a  suit  at 
tow,  in  one  shape  or  other,  is  liable  unavoid- 
ably to  attach  itself  upon  persons  of  diffeient 
descriptions,  any  uiteuor  and  factitious  mass, 
the  fruit  of  the  negligence  or  the  sinister  po- 
licy of  the  legislator  01  the  judge. 

What,  in  a  word,  aie  the  characteristics  of 
the  technical  system  of  procedure  ?  Exactly 
BO  many  modifications  of  abuse.  The  prac- 
tice of  the  courts  of  technical  proceduie  is 
throughout  infected  with,  or  rather  composed 
of,  all  of  them  from  all  of  them  the  piacticc 
of  the  courts  of  natural  procedure  is  tioe 

The  above  observations  aie  mere  specifica- 
tions of  detail,  to  point  the  attention  of  the 
reader  —  to  affoid  a  secunty  for  the  coneet- 
ness  of  the  general  position  in  which  they  are 
included  —  and  to  manifest  the  impotence  of 
maid  Jide  adversanes  By  way  ot  recapitu- 
lation, let  us  lepeat  once  moie  the  general 
positions  in  which  they  are  computed  The 
practice  of  the  couits  of  technical  procedure, 

as  no  man  can  be  subject  to  them  without  his  own 
consent,  it  is  only  when  both  parties  are  willing 
to  submit  to  justice,  that  their  jurisdiction  can 
come  into  existence  A  court  that  cannot  act 
except  when  both  parties  are  content  to  do  what 
1$  right,  bears  but  too  near  a  resemblance  to  a 
physician  (\i  such  a  one  there  were)  who  would 
not  prescribe  except  when  the  patient  was  m 
good  health. 

In  the  institution  of  these  courts,  the  legisla- 
ture conceived  itself  no  doubt  to  be  providing 
so  many  places  of  refuge,  into  which  honest  liti- 
gants might  make  their  escape  from  the  harpies 
of  chicane.  The  man  of  law  knows  better  things 
Under  his  management,  it  has  perhaps  operated 
rather  in  increase  than  m  diminution  of  the  mass 
of  made  business.  From  those  unlearned  judges, 
who  want  nothing  but  power  to  receive  the  evi- 
dence in  its  best  shape,  an  appeal  is  open  on 
both  sides  to  those  profoundly  learned  judges, 
with  whom  it  is  an  inviolable  rule  never  to  re. 
ceive  evidence  for  their  own  use  in  any  fchupe 
but  that  which  (in  the  opinion  of  everybody ) 
wants  nothing  but  the  absence  of  the  sort  of 
security  that  Has  been  made  to  depend  upon  the 
ceremony  of  an  oath,  to  be  the  very  worst  ima- 
g  I' 


being  directed,  under  the  impulse  of  sinister 
interest,  to  ends  opposite  to  the  ends  of  jus- 
tice, is,  throughout  its  whole  texture,  a  com- 
pound of  abuse  the  practice  of  the  couits 
of  natural  procedure,  having  nothing  to  tuni 
it  aside  tiom  the  ends  of  justice,  and  being 
uniformly  directed  to  those  ends,  is  pure  horn 
all  such  tibu*e 

The  countenance  shown  to  the  two  sys- 
tems, i&  the  natural  and  necessary  result  of 
their  lespective  aspects  with  i elation  to  the 
interest  of  the  man  of  law.  Of  the  inex- 
haustible mass  of  eulogy  with  winch  the  prac-" 
tice  of  the  courts  of  technical  piocedure  is  so 
univei  sally  and  indefaligably  bedaubed,  men- 
tion has  been  made  ah  eddy  When  jou  can 
find  nothing  evil  to  say  of  youi  adversary, 
say  nothing  of  him  •  this  policy  is  no  seciet 
to  the  dullest  mind  Of  the  courts  of  natural 
procedure  and  then  practice,  what  do  we  heac 
said  by  tile  lawyeis,  01  by  anybody  •>  Exactly 
nothing  everywhere  a  dead  and  universal 
silence  What  can  be  more  instructive,  what 
more  picgnant  with  confession,  than  this  >!• 
lence 9  By  lawyeis,  nothing  ,  for  leasons  t~ 
obvious*  to  need  or  to  bear  repeating  by  nc^ 
lawyers,  almost  as  little  ,  because  so  success- 
ful have  been  the  labotns  ot  the  man  of  law, 
that  non-la  wycis  feel  the  risk,  or  rather  the 
impossibility,  of  ever  opening  their  lips  on  the 
subject,  but  in  the  way  of  a  chorus  echoing 
the  eulogies  of  then  leained  leadeis 

Should  there  be  here  and  theie  an  indivi- 
dual who,  moved  by  the  principles  of  genuine 
philanthropy  and  honest  love  of  j  ustice,  should 
be  desirous  of  satisfying  himself  by  a  con- 
vincing test  in  what  degiee  the  popular  creed 
upon  this  subject  is  the  lesult  of  prejudice 
nursed  by  sinister  interest,  and  in  what  de- 
giee  (if  any)  the  expression  of  truth, — ashoit 
expei uncut  will  be  found  not  unconducive  to 
his  purpose  Taking  any  of  those  institu- 
tions, the  establishment  of  which  has  been 
among  the  devices  of  the  technical  system, 
as  above  exemplified,  —  let  him  apply  it,  in 
idea,  to  the  practice  of  any  of  the  courts  of 
natuial  piocedure,  and  ask  himself  in  what 
respect  any  of  the  ends  of  justice  will  be 
sei  ved  by  it  The  t  esult  may  already  be  an- 
ticipated Attached  to  the  courts  which  gave 
it  birth,  the  abuse  is  protected  from  censuie 
(because  protected  fiom  scrutiny)  by  the 
prejudices,  the  solemn  plausibilities,  the  ever- 
thickening  cloud  of  incense,  the  flowing  vest- 
ments, the  ermine  borders,  the  masses  of  false 
hair — just  emblems  of  the  falsehood  poured 
out,  as  fiom  a  peiennial  spring,  fiom  the  re- 
ceptacles which  it  envelopes.  Transplant  it 
from  that  its  native  soil — transfer  it,  m  idea, 
to  any  of  the  courts  of  natural  procedure 
(courts  of  which  the  practice  has  nothing  to 
recommend  it  to  the  man  of  law,  nor  anything 
to  the  non-lawyer  but  its  subserviency  to  the 
ends  of  justice,) — it  has  no  such  defence  to 
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protect  it  from  the  eye  of  scrutiny  :  all  il- 
lusions vanish  :  the  abuse  presents  itself  to 
every  eye  in  its  native  colours. 

Does  it  happen  to  you,  for  example,  to  be 
a  member  of  the  unlearned  class  of  judges, 
serving  your  countiy  in  the  character  of  a 
justice  of  the  peace?  Take  up  in  idea  (but, 
remember,  in  idea  only,)  take  up,  in  the  cha- 
racter of  instruments  of  justice,  those  devices, 
which,  undor  the  character  of  instruments  of 
fraud  and  extortion,  have  been  above  enu- 
merated as  so  many  tools  manufactured  and 
habitually  wotked  with  by  the  superior  and 
exclusively  learned  hands  of  lawyers.  Hear- 
ing refused  to  parties.  Tribunals  put  out  of 
reach.  Sittings  separated  by  lixed  and  long- 
protracted  intervals.  Mechanical  judicature. 
Pleadings  in  writing,  at  successive  and  distant 
intervals,  spun  out  under  a  licence  for  selling 
lies.  Nullification,  destruction  of  just  claims 
on  grounds  void  of  all  relation  to  the  merits  : 
jargon  without  end  :  fiction  without  shame. 
Deck  your  proceedings  with  these  flowers, — 
all  or  anj  of  them, — and  observe  the  conse- 
quence. 

In  the  practice  of  courts  military,  of  all 
sorts,  land  and  naval,  gene  nil  and  regimental, 
courts  martial  and  courts  of  inquiry,  the  "na- 
tural course  of  procedure  has  ever  been  pre- 
served: and  (as  already  observed)  for  a  very 
simple  reason.  At  no  time,  in  that  line  of 
judicature,  could  human  society  and  the  prac- 
tice of  the  technical  courts  have  maintained 
a  contemporar)  existence :  puynant,  ncc  in  und 
sede  morantui. 

So  many  times  as  by  act  of  parliament, 
jurisdiction  has  been  given  to  justices  of  the 
peace  out  of  general  sessions,  or  the  possibility 
of  obtaining  justice  against  unwilling  debtors 
to  an  amount  not  exceeding  forty  shillings  has 
been  communicated  to  creditors  by  the  esta- 
blishment of  a  court  of  requests,  —  so  many 
times  have  king,  lords,  and  commons,  joined 
in  solemn  proclamation  to  thefollowingelFert : 
The  course  of  dealing  pursued  by  learned 
judges  is  incapable  of  being  employed  with 
effect  in  the  execution  of  our  laws,  —  inca- 
pable of  serving  for  the  accomplishment  of 
our  predictions,  for  the  fulfilment  of  our  en- 
gagements,—  incompatible,  in  a  word,  with 
the  pursuit  of  the  ends  of  justice. 

In  regard  to  natural  procedure,  and  the 
courts  in  which  it  is  in  use,  a  supposition  ta- 
citly if  not  expressly  assumed  by  lawyers  is, 
that  it  is  a  sort  of  inferior,  makeshift  mode 
of  administering  justice  (or  something  in  lieu 
of  justice,)  employed  through  necessity,  for 
the  relief  of  those  who  cannot  afford  to  go  to 
the  expense  of  justice  according  to  the  regu- 
lar and  proper  (meaning  the  technical)  mode  : 
that  the  justice  thus  administered  is  a  sort  of 
inferior  commodity,  provided  for  the  relief  and 
accommodation  of  those^who  cannot  come  up 
to  the  price  of  the  best  sort;  as  neck-beef  and 


sticking-pieces  are  provided  by  the  butcher 
for  those  who  cannot  come  up  to  the  price  of 
ribs  and  sirloins :  that  between  good  justice 
(i.  e.  justice  as  secure  as  possible  from  danger 
of  misdecision,)  between  good  justice  on  the 
one  hand,  and  dilatory,  expensive,  and  vexa- 
tious justice  on  the  other,  there  exists  a  sort 
of  natural  and  indissoluble  connexion  ,  be- 
tween the  be*t  justice  (i.  e.  justice  secured 
in  the  highest  degree  against  misdecision,) 
and  prompt,  cheap,  and  uiivexatious  justice, 
as  natural  and  invincible  an  incompatibility 
and  repugnance  :  that  the  more  dilatory,  the 
more  expensive  and  more  vexatious,  ygur  jus- 
tice is,  the  more  secure  against  misdecision 
it  will  be  ;  that  the  le&s  dilatory,  the  less  ex- 
pensive the  less  vexatious  your  justice  is, 
the  worse  it  is  in  that  other  respect;  that, 
therefore,  a  sort  of  option  is  in  every  case  to 
be  made  ;  and  that  people  have  to  choose 
whether  they  \\ill  have  their  justice  good 
and  secure  against  misdecision,  but  dilatory 
expensive,  and  \ex-itious,  —  or  to  a  certain 
degree  piompt,  cheap,  and  uiivexatious,  but 
in  an  equal  degiee  exposed  (o  the  danger  of 
misdecision,  and  in  that  respect  liable  to 
be  bad. 

As  often  as  a  court  of  natural  procedure 
has  been  instituted  (continues  this  hypothe- 
sis) this  option  has  been  made. 

In  the  case  of  the  court  of  conscience,  a 
cheap  sort  of  justice  has  been  provided,  for 
poor  and  low  people  who  cannot  afford  to 
have  it  good. 

In  the  case  of  the  evtra-^o^ional  justice- 
of-peace  court,  a  sort  of  inferior  justice  is 
administered,  —  paitly  find  in  some  cases  for 
promptitude  (because  delay*  would  be  pre- 
judicial to  the  interests  of  government,  as 
trustee  for  the  public  at  laige  :)  partly  and  in 
other  cases  for  cheapness ;  as  in  the  ca^e  of 
the  courts  of  conscience,  for  the  accommoda- 
tion of  the  poor  and  low  people  who  cannot 
alFord  to  go  to  the  expense  of  the  best  sort. 

Such  is  the  h \pothesis  of  interest  and 
interest-begotten  prejudice.  What  sfiyb  the 
simple  truth?  Answer:  Pretty  exactly  the 
reverse. 

In  complicated  causes,  different  accidents 
are  liable  to  arise,  creating  an  indispensable 
demand  for  an  extra  portion  of  appropriate 
labour,  of  delay  (i.  e.  of  time,  occupied  or  not 
occupied  in  such  labour,)  and  thence  of  a 
proportionate  extija  quantity  of  vexation  and 
expense. 

These  cases  allowed  for,  and  laid  out  of 
the  account  (and  they  are  extraordinary  cases 
—  they  compose  the  small  minority  of  cases,) 
the  repugnance  and  connexion  are  nearly  the 
opposite  to  what,  by  the  hypothesis,  they  are 
supposed  to  be  :  and,  in  a  word,  the  degree  of 
security  against  misdecision  is  in  the  inverse, 
more  nearly  than  in  the  direct  ratio  of  the 
quantity  of  delay,  vexation,  and  expense. 
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Iti  the  regular  technical  courts,  the  quantity 
of  delay,  expense,  and  vexation,  is  greater — 
in  a  prodigious  degree  greater,  than  in  the 
natural  courts.  Tins  is  a  fact  too  notoiious 
to  be  disputed,  to  be  contested  by  any  man, 
even  by  a  lawyer. 

But  examine  the  system  on  the  other  gi  ound 
— on  that  of  secunty  against  niisdecision, — 
you  will  find  this  «ecuuty  not  increased,  but 
diminished — diminished  in  a  high  degiec,  and 
in  a  vanety  of  ways  : — 

L  By  the  exclusion  put  upon  evidence  — 
evidence  in  a  variety  of  shapes  in  all  which 
(as  will«be  seen  *)  it  ought  to  be  admitted, — 
and  in  consequence  of  such  exludions,  not 
merely  danger  but  certainty  of  misdeciMon,  or 
(what  is  equivalent)  failme  of  justice  ex- 
elusion  put  upon  the  evidence  of  paities,  and 
othei  indispensable  or  unexceptionable  evi- 
dence. 

2  By  substitution  of  inferior  and  less  trust- 
woithy,  to  superior  and  moie  trustworthy 
evidence:  infeuor  evidence  admitted,  \\lule 
superior  evidence,  even  from  the  same  soui  ce, 
is  excluded. 

3.  By  deperition  of  evidence     the  conse- 
quence, paitly  and  sometimes  of  the  delay, 
paitly  and  at  other  times  of  the  expense  and 
vexation :  the  party  not  able,  or  not  willing, 
to  defray  the  expense  of  procuring  the  evi- 
dences including  the  factitious  part  manufac- 
tured by  the  system  of  technical  proceduie 

4.  By  depention  or  latency  of  the  matter 
of  wealth  in  the  cliaractei  of  the  matter  of 
satisfaction,  the  consequence  of  the  delay 
the  property  of  the  defendant  (01  if  in  this 
lespect  incidentally  become  dcbtoi,  the  plain- 
tiff) dissipated,  01  conveved  out  of  the  reach 
of  justice 

5.  By  nullifications,   and  (in  consequence 
ot  the  delay  resulting  from  them)  depention 
of  evidence,  or  of  the  matter  ot  satisfaction 

6.  By  mechanical  judicature,  as  already 
explained  f 

7  By  non-production  of  evidence,  or  aban- 
donment of  just  claim  01  just  defence  in  other 
ways,  thiough  despair  01  incapacity  of  bear- 
ing the  expense 

Man,  be  he  where  he  will,  will  have  his 
weaknesses  A  court  of  natural  procedure, 
any  more  than  a  court  of  technical  proceduie, 
will  riot  be  exempt  from  that  common  lot,  by 
which  every  seat  of  power  is  doomed  to  be- 
come occasionally  a  fountain  of  injustice 

But,  between  a  court  ot  natuial  procedure 
and  a  court  of  technical  procedure,  theie  is 
this  simple  difference.  In  the  court  of  na- 
tural procedure,  injustice  is  matter  of  acci- 
dent :  in  a  court  of  technical  pioceduie, 
injustice  (as  we  have  seen)  in  evety  shape  is 
matter  of  necessity.  In  one  of  its  shapes, 

*  See  Book  IX.  Exclusion. 
f  Supra,  Chap.  XII. 


expense  (viz  such  part  of  the  expente  to  the 
suitor  as  becomes  matter  of  profit  to  the  part* 
neiship,)  it  was  the  end,  the  very  direct  and 
ultimate  end,  ot  the  institution  •  in  all  its 
other  bhapes,  delay,  vexation,  andmisdecision, 
it  has  been,  though  not  the  ultimate,  an  in- 
termediate end,  as  being  a  necessary  means. 

In  a  court  of  natufal  procedure,  it  is  but 
too  possible  that  occasional  injustice  should 
be  done  In  a  couit  of  technical  procedure, 
it  is  not  possible  to  avoid  doing  continual 
injustice  in  the  shape  of  needless  expense, 
vexation,  and  delay,  constantly,  and  without 
any  ex<  option  ,  in  the  shape  of  misdecibion, 
frequently  Checks  being  in  both  the  same, 
111  a  couit  of  natural  piocedure  the  piactice 
of  the  woist  judge  that  ever  lived  would  be 
a  blessing,  in  companion  with  that  of  the  best 
judge  that  evei  lived,  in  a  court  of  technical 
proccduie 

In  a  wo  id,  how  should  it  be  otherwise,  if 
that  be  tine  which  every  pa^eof  this  inquiiy 
has  been  piescnting  to  view,-^iz  that  na- 
tuial  procedure  has  in  van  ably  had  for  its 
objects  the  ends  of  justice  ,  technical,  as  in- 
variably, end&  alv\a}s  different  fiom,  mostly 
opposite  to,  the  ends  of  justice  ° 

riiave  spoken  of  check*  One  of  the  pre- 
tences, if  not  the  onty  pretence,  employed  by 
the  technuahsts  in  defence  of  then  system, 
aiidthc/o/wsof  which  it  is  composed  ^mean- 
ing those  which,  under  the  name  of  devices, 
have  beie  been  shipped  of  then  sheep's  clo- 
thing, and  exposed  to  view,)  is,  that  these 
forms  ate  so  many  checks  to  HI  bit  i  at  y  powei 
in  the  hands  ot  the  judge 

But  what,  I  trust,  is  by  this  time  pretty 
apparent,  is,  that  of  these  forms  there  is  not 
one  which,  eithei  in  intention  01  in  effect, 
has  evei  opeiatcd  01  canevei  operate  in  that 
character  and  that  amongst  them  there  aie 
few  but  \vhat,  so  far  from  being  checks,  were 
in  design,  and  are  in  effect  (far  from  being 
checks  to  aithtiaiv  powei,)  subseivient  to  it 
in  the  chaiactei  ot  n^trumtnt^ 

Checks  — ot  eveiythmg,  01  almost  evei y- 
thmg,  capable  of  operating  in  that  chaiactei, 
or  needful  for  that  purpose,  the  indication 
may  be  comprised  in  thtee  vvoids  —  publicity, 
appeal,  jury  Not  one  of  these,  surely,  which 
is  in  the  slightest  degree  incompatible  with 
the  natural  system  of  piocedure 

As  far  as  concerns  the  01  gam/at  ion  of  the 
existing  coin  ts  of  natural  procediue,  they  are 
susceptible  ot  great  improvements  .  but  in 
respect  of  the  mode  of  procedure,  two  single 
features  (viz  appearance  of  the  paities  be- 
fore the  judge,  and  viva  voce  examination  of 
the  paities,  but  especially  the  foimer)  are 
enough  to  reridei  them  as  much  supeuor  to 
the  best  of  the  regular  courts,  as  the  military 
tactics  of  European  are  to  those  of  Asiatic 
powers.  The}  afford  no  work  for  lawyers : 
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the  wonder  is  not  great  that  they  should  not 
be  to  the  taste  of  lawyers.* 

II.   Abolition  of  special  pleading. 

In  every  instance  in  which,  by  a  clause  in 
an  act  of  parliament,  a  licence  has  been  given 
to  the  defendant  to  plead  the  genrnil  Issue, 
and  give  the  special  matter  in  evidence, — the 
deliy  and  expense  attached  to  special  plead- 
ing has,  by  the  literal  impoit  of  the  \\ords, 
been  dispensed  with  Hut  so  notorious  in 
every  such  instance  ha*  the  mischief  been  that 
would  ensue  to  the  defendant,  who,  having 
justice  on  his  side,  should  forbear  to  avail 
himself  of  this  indulgence,  that  no  attornev 
who  has  an}  ret* aid  to  his  own  character 
(probably  no  attorney  at  all,)  ever  did  ven- 
ture to  forbear  giving  hi*  client  the  advan- 
tage of  it.  In  practice,  then,  the  dispensation 
has  exactly  had  (what  it  was  intended  to 
have)  the  effect  of  a  piohibition  •  ^he  licence 
by  which  men  were  allowed  not  to  have  re- 

*  It  is  proper  to  observe  here,  that  the  praise 
bestowed  by  Mr.  Ilcntham  upon  the  existing 
courts  of  natural  procedure,  is  confined,  in  the 
strictest  sense,  to  the  procedure  of  these  courts, 
and  hy  no  means  extends  to  the  constitution  of 
the  courts  themselves.  In  many  of  these  courts, 
it  is  well  known  that  justice  is  very  badly  ad- 
ministered. What,  however,  we  may  be  very 
certain  of.  is,  that  the  cause  of  this  had  adminis- 
tration of  justice  is  not  the  absence  ot  the  tech- 
nical rules;  and  that  it,  over  and  above  all  other 
sources  of  badness,  the  pia*  tice  of  these  courts 
were  afflicted,  in  addition,  with  the  rules  of  tech- 
nical proced me,  they  would  be  not  only  no  better, 
but  beyond  comparison  worse,  than  they  are. 

The  real  and  only  cause  of  the  badness  of  the 
couits  of  natural  piocedmc  (in  so  far  as  they  are 
had,)  is  that  which  is  the  cause  of  the  mal- 
administration of  so  many  other  departments  of 
the  great  ikld  of  government — ffeffrf  tif  H\\/HHI- 
sibihtyon  the  part  of  those  ^eisoiis,  to  whom  the 
administration  of  them  is  entuisted. 

Causes  of  such  defect  of  responsibility:  — 

1.  Defect  of  publicity.     In  the  case  of  a  jus- 
tice of  peace,  administering  judicature,  alone,  or 
in  conjunction  with  a  brother  justice,  at  his  own 
house,  or  on  his  bowling. git-un,  or  wherever  be 
happens  to  be,  publicity  does  not  exist  in  any 
degree.   In  the  case  of  couits  of  conscience*  there 
is  (I  believe)  nominal,  but  there  can  scarcely  be 
said  to  be  effectual,  publicity;  since  the  appaient 
unimportance  ot  the  cause  prevents  the  proceed- 
ings in  it  from  being  repoi  ted  in  the  newspapers, 
ami  would  prevent  it,  even  if  reported,  from  at- 
tracting in  general  any  portion,  sufficient  to  ope- 
rate as  a  security,  of  public  attention. 

2.  Number  of  judges.     In  many  of  the  courts 
of  conscience,  the  tribunal  is  composed  of  a  con- 
siderable number  of  officers;  though  any  greater 
number  than  one,  or  at  most  two  ^one  to  officiate 
when  the  other  is  sick,  or,  fiom  any  other  cause, 
unavoidably  absent,)  can  serve  no  purpose  but 
that  of  dividing,  and  in  that  manner  virtually 
destroying  responsibility. 

3.  Defect  or  appeal.     In  a   great  variety  of 
cases,  no  appeal  lies  from  the  decision  of  indi- 
vidual justices  of  peace,  except  to  the  quarter- 
sessions,  that  is  to  say,  i'ami  the  justices  indivi- 
dually to  the  justices  collectively.   How  fruitless 


course  to  special  pleading,  has  had  the  effect 
of  a  prohibition,  inhibiting,  pro  tanto,  a  prac- 
tice so  repugnant  to  every  end  of  justice. 

Almost  every  act  (to  u*e  the  words  of 
RufFhead,)  "  so  far  as  it  relates  to  officers 
of  justice,  of  customs  and  duties,  &c.,  and 
those  acting  under  them,  and  highway,  turn- 
pike, and  paving  acts,"  give  this  authority, 
this  virtual  prohibition.  Vide  (con- 
he)  the  Statutes  themselves. f 
so  instances  amount  already  to  several 
hundreds,  pcihaps  to  thousands. 

In  the  greater  part  of  them,  the  person  to 
whom  the  indulgence  is  thus  given  is  a  sort 
of  person  to  whom  some  special  power  has 
been  given  for  some  public  purpose  :  but, 
though  by  far  the  greater  number  of  ca^es  are 
nmnifr-'tlv  comprisahle  under  this  designa- 
tion, others  there  may  be  that  aie  not  com- 
prised in  it. 

He  this  as  it  may  :  so  many  hundred  times 

an  appeal  of  ibis  sort  must  in  general  be  (not  to 
speak  of  its  expense)  is  evident  enough.  What 
little  value  it  has,  is  mainly  owing  to  the  greater 
effectual  publicity  attendant  on  the  proceedings 
of  :i  court  of  general  sessions,  which  are  gene- 
rally reported  in  the  local  papers,  and  always 
excite  more  or  less  of  interest  in  the  neighbour- 
hood. 

4.  The  judges  exempt  from  punishment  or 
even  loss  ot  office,  in  the  event  of  misconduct. 

If  the  party  injured  hy  the  decision  of  a  jus- 
tice of  peace  is  able  and  willing  to  jjo  to  the  ex- 
pense of  a  motion  for  a  criminal  information  in 
the  King's  lh-nch,oran  indictment  at  Nisi  Prius^ 
or  an  action  against  the  justice  for  damages;  and 
if,  having  done  so,  he  can  prove,  to  the  satisfac- 
tion of  the  judges,  the  existence  of  what  is  called 
Hwticr*  on  the  part  of  the  magistrate,  by  whose 
unjust  decision  he  has  been  injured:  all  these 
things  being  supposed,  be  may  then  have  some 
chance  of  seeing  some  punishment  inflicted  upon 
his  oppressor;  though  even  then  probably  a  very 
inadequate  one;  the  prevailing  doctrine  being, 
that  the  proceedings  of  an  unpaid  magistrate 
ought  to  be  construed  liberally  and  indulgently^ 
as  otherwise  no  gentleman  will  consent  to  take 
upon  himself  the  office. 

Hut,  without  the  above  preliminaries,  who 
ever  heard  of  an  English  justice  of  peace  who 
was  so  much  as  suspended  from  the  commission, 
on  the  ground  of  any  misconduct,  however  gross? 
And  a  country  justice  must  either  have  very  bad 
luck,  or  play  his  cards  extremely  ill,  if,  out  of 
every  thousand  cases  of  niisdecision,  there  be  so 
much  as  one  or  two  in  which  all  these  conditions 
meet. — Editor. 

t  Ruft head's  Index  to  the  Statutes;  tit.  Ge- 
neral Issue. 

a  In  an  action  against  a  justice,  according  to 
Mr.  Starkie,  the  plaintiff  cannot  recover  more 
than  twopence  damages,  nor  any  costs,  unless 
it  be  alleged  in  the  declaration  that  the  acts 
with  which  the  justice  is  charged  were  done  ma- 
liciously, and  without  any  reasonable  or  proba- 
ble cause.— [Such  are  the  terms  of  the  act  "  to 
render  justices  of  the  peace  more  safe  in  the  ex- 
ecution of  their  duty/'  viz.  43  Oto.  III.  c.  141. 
-Ed.} 
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as  the  legislature  has  given  this  authority, 
so  many  hundred  times  has  it  recognised  the 
practice  of  special  pleading  to  be  a  nuisance 
so  many  times  as  professional  lawyers  of  the 
different  classes  (attorneys  in  the  conduct  of 
the  defence,  counsel  in  advising  conceining 
the  plan  of  the  defence)  have  concurred  in 
giving  to  their  clients  the  benefit  ot  this 
authority,  so  many  times  have  they,  by  such 
conduct  and  depot  tmcntf  subjoined  then  at- 
testation to  the  same  unquestionable  and  im- 
portant truth  * 

In  each  particulai  case,  the  recognition  (it 
may  be  said)  goes  no  furthei  than  thatpaiti- 
cular  case  True  because  in  no  one  ot  these 
cases  could  it  with  anything  like  propiiety 
have  gone  any  further  because  in  no  one  of 
these  cases  did  the  statute,  of  which  the 
clause  m  question  made  a  part,  belong  to  that 
too  scanty  class  of  statutes  which  have  had 
for  their  declared  object  the  amendment  of 
the  law  (meaning  that  part  ot  the  law  which 
concerns  the  course  of  proceduie  ) 

But,  m  each  such  instance,  wherefore  was 
it  that  in  that  instance  the  practice  of  special 
pleading  was  thus  abolished  ?  Foi  this  rea- 
son, and  no  other, — viz  that  in  that  instance 
the  practice  was  seen  to  be  repugnant  to  the 
ends  of  justice  Repugnant1  but  why  in 
these  particular  instances '  Answer  Ex- 
actly for  the  same  reasons  \\hich  render  it 
equally  so  in  evoiy  othei  instance  that  can 
be  assigned. 

If  there  be  any  difference, — if  there  be  in- 
deed a  case  such  that,  though  repugnant  in  so 
iminy  bundled  other  cases,  it  would  in  that 
case  be  subseivient, — it  rests  with  that  man, 
if  any  such  man  there  be,  who,  being  willing, 
conceives  himself  able,  to  point  out  that  case, 
and  to  bring  to  view  the  difference 

in  such  case,  let  him  inaik  well  the  task 
he  will  have  to  perform  ,  viz  to  stum  that  the 
points  of  fact  in  dispute  in  the  cause  will  with 
more  ad  vantage  upon  the  whole  (regaid  being 

*  Is*  there  so  much  as  a  single  case  in  which 
the  necessity  of  special  pleading  will  be  seriously 
asserted,  or  any  specific  use  whatever  found  for 
it  ?  If  there  were  any  sort  of  case  in  which  a 
pretence  to  that  effect  would  be  more  plausible 
than  in  another,  it  would  be  the  c.ise  of  that  sort 
of  action  (ejectment)  by  means  of  which  the  title 
to  an  interest  in  landed  property  is  tried  But, 
from  this  most  important  of  all  claims  of  pro- 
perty, the  nuisance  of  special  pleading  has  been 
cleared  away .  cleared  away,  and  (what  upon  the 
first  mention  of  it  seems  unaccountable  enough) 
not  in  the  way  of  legislation,  but  in  the  way  of 
jurisprudence,  by  lawyers  themselves  But  what- 
ever  they  have  sacrificed  in  this  shape,  they  have 
made  themselves  ample  amends  for,  by  the  clouds 
of  fiction  and  jargon  in  other  shapes,  by  which 
their  have  succeeded  in  rendering  this  important 
division  of  the  field  of  procedure  (naturally  as 
intelligible  as  important)  more  completely  unm- 
ttdligible,  and  pregnant  with  misconception,  un- 
certainty, and  made  business,  than  any  other. 


had  to  the  several  ends  of  justice,  all  of  them 
taken  together)  be  ascertained  and  settled  by 
the  chain  ot  successive  instruments  of  which 
the  operation  called  special  pleading  is  com* 
posed  (the  judge  knowing  as  little  of  the 
matter  as  he  cares,)  than  by  the  adjustment 
of  the  same  points  by  the  parties,  together 
with  such  piofessional  assistants  as  they  may 
lespectively  think  fit  to  have,  at  one  and  the 
same  meeting,  together  with  such  subsequent 
ones  (if  any)  as  may  happen  to  be  necessary, 
in  the  presence  and  under  the  direction  of  the 
judge 

Tins  is  the  point  here  in  question.  Sub* 
tcrfiijLres  may  be  grounded  on  the  paiticular 
soi  t  of  case  in  contemplation  in  these  rta- 
tutes,  viz  the  case  where,  by  the  allegation 
called  pleading  the  general  issue,  the  facts  on 
which  the  merits  ot  the  cause  depend  may  be 
sufficiently  bi ought  to  view  Such  are  the 
subtcifug'es  that,  but  for  this  notice,  would 
naturally  have  been  staited  but.  this  notice 
being  given,  they  aic  anticipated,  and  ren- 
dered unfit  for  UH* 

The  converse  thing  is,  that  the  complete 
extirpation  of  this  nuisance  would  not  be 
tmpiovcment  but  ic^toiatwn  the  abuse  of 
language  here  in  question  having  staited  up 
within  tune  of  memoiv, — no 
book,  01  book  of  pi  act  ice,  that  does 
vou  to  a  time  at  which  the  pleadings 
performed  viia  race,  occupying  in  many  l!T- 
stance*  fewer  minutes  than  at  present  th^y  do 
months.  In  those  dajs,  had  it  not  been  for 
the  piesenceof  thepiofessional  manufacturers 
of  quibbles  (assistants,  riot,  as  at  piesent, 
substitutes)  and  perhaps  the  absence  of  ex- 
traneous witnesses,  and  the  minutes  taken  of 
what  passed, — the  proceedings  of  the  Common 
Pic  is  or  King's  Bench  would  scarce  have 
been  distinguishable  (in  simplicity  at  least) 
from  the  present  mode  of  pioceeding  in  a 
court  ot  conscience,  or  before  a  justice  of  the 
peace  t 


-|-  A  curious  spectacle  to  any  man,  and  an  in- 
teresting one  to  him  (if  such  a  man  there  be) 
who  has  the  interests  ot  justice  sincerely  at  heart, 
is  to  observe  the  diversity  of  the  contrivances 
which,  in  different  ages  and  countries,  lawyers 
have  had  recourse  to,  the  shifts  they  have  some- 
tunes  been  put  to,  to  make  business.  In  the  time 
of  Henry  II  ,"»  and  even  so  late  as  that  of  Edward 
I  or  II  ,b  science  consisted  almost  exclusively  in 
nursing,  for  the  benefit  of  a  ma&z  Jftfe  defendant, 
lying  excuses,  by  which  the  parties  were  pre- 
vented, as  long  as  possible,  from  coming  together 
in  the  presence  ot  the  judge.  That  consummation 
at  length  effected,  no  traces  appear  more  of  any 
further  dispute  or  difficulty.  The  novelist  takes 
his  leave  of  hero  and  heroine,  when  he  has  brought 
them  together  in  the  presence  of  the  priest :  the 
institutionalise  of  those  days  takes  his  leave  of 
plaintiff  and  defendant,  when  he  has  once  brought 
them  together  in  the  presence  of  the  judge.  Age* 

»  Sec  Glanvillc.      *  b  bee  Hmgham  niagna. 
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III.  Abolition  of  fees.* 

In  the  early  periods  of  political  society  in 
general,  and  of  "the  British  constitution  in 
particular,  fees,  in  the  character  of  a  retri- 
bution fgr  serviced  rendeied  to  the  public  b\ 
individuals,  were  an  im!i«pcn->aljkk  rebourc.v. 
Mischiefs,  inevitably  attached  to  that  mode 
of  retribution,  there  wen1  in  abundance  :  but 
in  those  early  poiiods  none  oi  the  conditions 
requisite  to  tin1  plosion  of  a  succedaiuMiin 
were  as  yet  in  i:\Uteine;  neither  the  expe- 
rience and  wibdoin  ueccs^arv  to  indicate  the 
existence  of  the  dcmaiul  fur  anv  such  substi- 
tute, nor  the  decree  of  public  opulence  ne- 
ccs^arj  for  the  ^upply  ut  it. 

For  a  lun^  time  pa»t,  thii  necessary  decree 
of  opulence  hii*  happily  not  been  wanting; 
and,  h\  the  aid  of  the  stock  of  experience  that 
La*  so  lonjf  been  accumulating,  the  intellec- 
tual litfhN  urcrsMiry  to  the  application  ot  that 
experience,  as  to  the  point  in  question,  to  its 
proper  u^e,  appear  at  length  to  have  pretty 
generally  illuminated  the  public  mind. 

In  otlici  departments  of  fjoveinment,  the 
sinister  influence  of  thi**  mode  of  retiibution 
had  been  brought  to  In-lit  by  competent  au- 
thoritv  :  in  theory  the  dUeoven  has  l>een 
nuido — in  practice  it  h:i*  l>eea  profited  by. 
Paihument  lia-  laired  its  amending  hand,  and 
in  (he-c  dcpurtimnti  letiibution  by  fees  has 
been  abolished;  retiibution  b\  salarv  has  been 
substituted  in  its  stead. 

The  precedent  (or  rather,  in  this  ra«e  as 
in  the  two  fore^omi;  ones,  the  ma-is  ot  prece- 
dents) is,  upon  the  fare  of  it,  conclusive:  at 


and  a#is  before  thi.v  Unninn  lawyers,  acting  in 
their  ov\n  original  theatre,  had  gi\en  themselves 
t'ie  benelit  of  a  sort  of  special  pleading ;  in  tlicir 
visit  to  this  island  they  brought  it  with  them  of 
course.  English  lawyers,  adding  to  the  Roman 
mass  of  special  pleading  moulded  to  their  oun 
pin  poses,  a  mass  of  fiction  and  jargon  of  their 
own  gro\vth,  have  worked  up  a  mass  of  menda- 
city and  nonsense,  such  as  the  whole  army  of 
continental  lawyers  may  look  upon  with  envy  and 
despair. 

The  climate  of  Scotland  being  somehow  or 
other  less  favourable  than  that  of  Kngl  uid  to  the 
growth  of  jargon,  and  in  particular  of  that  non- 
pareil species  which  is  called  Jicdon;  Scotch  law- 
yers, notwithstanding  their  importations  from 
the  continent,  appear  (judging  from  some  of  their 
books)  to  have  been  sadly  at  a  loss  for  materials 
out  of  which  to  spin  out  the  thread  of  litigation: 
they  have  made  a  sort  of  Penelope's  web  of  it, 
doing  the  work  over  and  over  again,  as  long  as  the 
patience  of  suitors  could  he  made  to  List.  See 
what  has  been  said  in  Chapter  IV.  on  the  subject 
of  sham  representations. 

*  This,  as  the  reader  will  observe,  was  written 
before  the  recent  act,  which,  in  the  instance  of 
the  twelve  judges,  commuted  fees  for  salaries. 
The  evil,  however,  still  subsists,  in  regard  to  £ 
vast  variety  of  judicial  offices.— Editor.  [This 
commutation  was  not  finally  settled,  until  the 
passing  of  the  2  &  3  Will.  IV.  c.  116.  Vide  supra, 
p.  \W.—  Ed.  of  this 


any  rate  to  such  a  degree  conclusive,  that,  if 
there  be  any  person  who,  admitting  the  pro- 
priety of  the  substitution  in  these  instances, 
is  disposed  to  contest  it  in  the  one  now  be- 
fore us  it  lies  upon  him  to  point  out  the  dif- 
terenco. 

But  it  would  be  a  conception  very  wide  of 
the  truth,  were  it  supposed  that  the  reason 
tor  the  substitution  were  no  stronger  in  this 
(•.!*>«'  than  in  those —  that  the  malignity  of  the 
pimriple  of  eorruption  were  no  greater  in  the 
bosom  ot  a  presiding  officer  of  justice,  than 
in  the  hoi-om  of  an  otlicer  employed  in  the 
receipt,  in  the  expenditure,  or  in  any  other 
bimirh  ot  the  public!  revenue. 

But  it  is  not  to  those  other  departments 
alone  that  the  benefit  ef  the  principle  of  re- 
format ion  has  been  extended:  the  judicial 
department  itsolthas  experienced  its  purifying 
influence. 

In  so  populous  a  neighbourhood  as  that 
of  the  mctmpolis,  the  power  attached  to  the 
oflire  of  jiMice  of  the  peace  liad  been  COIN 
verted,  it  wa^  thought,  into  an  instrument  of 
tiade:  the  multitude  ot  the  fees  receivable  in 
the  com  so  ot  a  day,  in  a  sort  of  court  in  which 
vacations  are  unknown,  made  up  for  the  small- 
ne>s  of  them  taken  singly.  Jn  the  country  at 
large,  so  modeiate  i*  the  late,  so  elevated  for 
the  most  pait  the  situation  of  the  person  in- 
vested with  that  oflire,  it  is  not  in  the  nature 
of  things  that  the  emoluments  derivable  from 
it  in  this  shape  should,  in  any  point  of  view, 
be  an  object  of  ir^ard.  But  in  the  populous 
iK'i^libou i  hood  ot  the  metropolis,  it  had  for 
a  long  time1  been  to  such  a  degree  an  object 
of  regai d,  as  to  have  utti acted  and  placed  in 
that  commanding  situation  persons  by  whom 
it  was  legal ded  not  merely  as  an  object  of 
desire,  but  a*  a  necessary  source  of  livelihood, 
sei  \ing  in  this  respect  in  lieu  of  a  profession 
or  trade.  Justices  of  the  peace,  of  whom  it 
\\as  supposed  that  they  had  been  drawn  into 
the  sit  nation  by  such  views,  were"  distinguished 
finin  their  colleagues  in  oflice  by  the  appella- 
tion of  tiading  justices. 

Such  was  the  policy  by  which  one  branch 
of  an  act  of  the  last  reign,  called  the  general 
police  act ,-(  was  produced.  Within  the  district 
theie  in  qiie>tion,  fees,  though  still  allowed, 
and  ordered  to  be  received,  were  no  longer 
allowed  to  he  curried  to  the  private  account 
of  the  magistrates  by  whose  authority  they 
were  received  :  but,  lest  for  want  of  adequate 
retribution  there  should  be  a  want  of  lit  per- 
sons disposed  to  take  upon  them  the  duties  of 
an  office  so  laborious,  and  in  which  it  was  ne- 

f  By  the  32  Geo.  III.  c.  fl3,  seven  public 
offices  were  established  in  the  metropolis :  there 
are  now  nine  police  offices,  and  by  the  Inst  Police 
Act,  2  &  3  Viet.  c.  71,  that  number  may  be 
increased.  The  police  magistrates  are  paid  by 
fixed  salaries :  all  fees  being  accounted  for  by  a  re 
ceiver  appointed  by  the  Act  of  P 
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cessary  that  the  attendance  should  be  so  assi- 
duous, a  certain  number  of  tribunals  of  this 
kind  were  set  down  in  so  many  divisions  of 
tliis  district,  a  certain  number  of  magistrates 
attached  to  each  tubunal,  and,  in  lieu  of  all 
emolument  in  the  shape  of  fees,  a  certain 
fixed  salary  provided  for  each  magistrate 

To  some  parts  of  the  plan,  objections  weie 
made,  while  it  was  in  dependency  fur  accep- 
tance* but  to  the  part  heie  in  question,  no- 
thing like  an  objection  evei  was  or  evei  could 
be  made.  Nobody  in  this  instance  made  a 
doubt  of  the  corruptive  tendency  of  the  retn- 
bution  presented  m  the  shape  of  fees ,  to  no 
one  was  it  ever  mattei  of  doubt,  that,  in  some 
way  or  other,  for  the  sake  of  the  money  at- 
tached to  the  business,  magistrates  of  the 
descnption  in  question  contrived  somehow 
or  other  to  make  business  to  no  one  was  it 
ever  matter  of  doubt,  but  that  (howsoever 
it  might  be  m  respect  of  delay)  factitious 
vexation  and  expense,  to  a  degree  calling 
Loudly  for  the  collecting  hand  of  the  legisla- 
tor, was  the  lesult 

But,  whatsoever  may  have  been  the  pro- 
portion of  business  made  foi  their  own  benefit 
by  those  unlearned  magistiates,  it  never  could 
have  been  great  enough  to  approach  to  a  com- 
petition with  the  propoition  regulailv,  and 
from  the  beginning  of  thing**,  mamifactuied 
by  their  leained  supeiiors  and  superinten- 
dents Compai  ed  with  the  factitious  vexation 
regulailv  inflicted  by  the  courts  of  technical 
procedure  —  inflicted  \\iththe  utmost  regu- 
larity, without  dangei  of  punishment,  with- 
out fear  of  icproach,  with  undefined  power  of 
punishment  of  their  own  creation  for  then 
protection  against  lepioach,  —  punishment 
denounced  or  destined  to  be  the  seveier,  the 
juster  and  bettei  merited  the  reproach, — 
compaied  with  this,  the  utmost  vexation  at- 
tached to  any  profit  evei  made,  01  capable  of 
being  made,  by  any  one  of  those  unlearned 
magistrates,  was  a  flea-bite 

JPropoi  tioned  —  at  least  with  an  exactness 
sufficient  to  the  present  purpose —  piopor- 
tioned  to  the  mischief  suffeied  on  the  one 
part,  has  been  the  emolument  received  on  the 
other.  While  the  unlearned  magistrate  has 
been  picking  it  up  by  shillings,  his  leained 
superior  has  been  sweeping  it  in  by  pounds 
Between  them,  to  whom  aie  we  to  look  for 
the  real  trading  justice9  On  the  one  part  we 
see  the  prodigiously  greater  share  of  the  pro- 
fit; on  the  other,  the  whole  of  the  odium, 
and  the  exclusive  possession  of  the  name 

The  trading  justice,  so  called,  made  busi- 
ness. Admitted.  But  (to  say  no  moie  of  pio- 
fits,  anjj  quantities,  and  pioportions)  what 
means,  what  instruments,  did  he  employ  in 
making  it?  By  what  aggtavation  did  he  evei 
add  to  that  degree  and  species  of  improbity, 
without  which  the  effect  could  not  have  been 
produced  ?  What  did  he  ever  do  to  war  ds  nui  s- 


ing  ignorance,  towards  generating  miscon- 
ception, towards  confounding  and  obliterating 
in  the  public  mind  the  very  idea  of  true  jus- 
tice ?  When  did  he  ever  refuse  a  hearing  to 
both  pai  ties,  or  to  either  >  When  diji  he  ever 
condemn  a  man  unheard?  In  what  instance 
is  his  tribunal  removed,  by  his  contrivance, 
out  of  the  reach  of  those  whose  fate  is  at- 
tached to  their  attendance  on  it?  When  did 
he  refuse,  refuse  to  all  men,  so  much  as  a 
show  of  justice,  for  four,  for  six,  for  twelve 
whole  months  together9  In  what  instance  did 
he  evei  keep  pai  ties  for  months  and  years 
upon  the  rack,  while  men  in  partnership  and 
confederacy  with  him  were  loading  them  with 
vexation  and  expense  by  papers  in  which 
a  small  portion  of  unnecessary  sense  was 
drowned  in  a  sea  composed  of  suiplusage, 
nonsense,  and  lies9  In  what  instance  did  he 
ever,  to  the  dismay  and  lum  of  the  smtoi, 
break  theffaith  plighted  to  him  by  the  legis- 
lator by  a  decision  in  which  no  regaul  was 
so  much  as  professed  to  be  paid  to  the  merits 
of  the  cause9  By  what  jargon  did  he  ever 
befoul  and  comipt  the  language  of  common 
sense  and  reason  P  By  what  lies,  under  the 
name  of  fiction,  did  he  ever  defile  his  own 
lips,  01  compel  buitois  awl  their  agents  to 
defile  thens  > 

Tli us  it  is,  under  the  impeifect  hold  which 
the  regard  foi  justice  and  consistency  hath 
as  yet  obtained  ovei  the  human  mind  Com- 
bined with  weakness,  improbity  becomes  an 
object  of  contempt,  combined  with  powet, 
the  same  improbity  becomes  an  object  of  ve- 
neiation  Acting  on  a  petty  scale,  the  unsuc- 
cessful lobbei  mounts  the  gallows  under  his 
own  name  ,  acting  on  a  gieat  scale,  the  suc- 
cessful robber  tianslates  robber  into  king  or 
empeior,  and  seat*  himself  on  A  tin  one.  The 
man  who,  without  office  01  powci,  obtains 
money  by  false  pretences,  is  called  a  swindler, 
and,  under  the  name  and  pretence  of  tempo- 
rary, consigned  to  perpetual,  banishment  (not 
to  speak  of  slavery  )  the  man  who,  in  office, 
and  with  power  for  Ins  protection,  obtains 
the  same  money  by  pretences  equally  false, 
is  styled  a  judge,  and  beholds  foi  his  benefit 
mendautv  softened  into  fiction,  and  extoi  tiou 
con  veiled  into  law. 

Thus  it  is,  even  to  this  day  ;  but  till  when 
shall  it  continue  so  to  be  ?  To  cause  it  so  to 
be  no  longei ,  parliament  needs  but  to  tread 
in  its  own  steps 

Not  that,  by  the  mere  substitution  of  said- 
nes  to  fees,  the  mischief  could  now  be  cured 
The  rule,  sublotl  causd  tolhtur  effectus,  may 
hold  in  some  cases,  but  this  is  not  of  the 
number  of  them.  The  Augean  stable  was 
not  emptied,  nor  even  in  any  degree  cleansed, 
either  by  the  fattening  or  the  slaughter  of  the 
animals  by  which  it  had  been  filled. 

If  the  system  be  an  immeJtcabile  vulnus, 
in  the  excision  of  it  lies  an  in Jnapen&ibU1  pitit 
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of  the  remedy  :  for  the  remedy  we  need  not 
go  far  ;  it  stares  every  man  in  the  face.* 


CHAPTER  XXIX. 

APOLOGY  FOR  THE  ABOVE  EXPOSURE. 

If  the  judicial  character  has  hceri  held  up  in 
a  light  considerably  different  from  that  in 
which  it  has  been  accustomed  to  be  viewed  — 
if  it  has  been  treated  with  a  degree  of  unpre- 
cedented freedom,  —  it  is  not  the  individual, 
it  is  the  species  that  has  boon  struck  at :  nor 
yet  the  species,  but  in  respect  of  that  situation 
in  which  the  conduct  of  any  other  part  of  the 
human  species  would  have  been  the  same. 

The  general  predominance  of  personal  in- 
terest over  every  other  interest — over  every 
other  force  that  can  be  applied  to  the  human 
mind — is  a  principle  not  only  not  capable  of 
being  done  away,  but  which  for  the  good 
of  mankind  there  exists  no  sufficient  reason 
for  endeavouring,  for  wishing,  to  do  away : 
since  it  is  upon  this  general  predominance  that 
(when  the1  mutter  is  maturely  considered)  the 
continuance  of  the  whole  species  —  of  every 
individual  belonging  to  it,  will  be  found  to 
depend  13ml  as  the  consequences  sometimes 
are  of  an  ovci -anxiety  on  the  part  of  each 
individual  for  his  own  welfare;  jet,  if  the 
chief  object  of  each  man's  anxiety  were 
placed  without  himself — without  the  sphere 
of  his  own  knowledge1  and  expeiienee,  the 
consequence  would  be  much  woise.  In  the 
existing  state  ot  thing*,  by  this  over-anxiety 
the  well-being  of  society  receives  more  or 
less  disturbance  :  in  this  other  state  of  things 
supposed,  the  very  bung  of  society  would  be 
very  soon  de>tro\cd. 

The  man  of  probity  and  public  spirit,  the 
man  of  general  and  universal  benevolence,  is 
not  he  in  whose  instance  a  continual  sacrifice 
is  made  of  personal  interest,  but  he  in  whose 
instance  situation  and  character  have  concur- 
red in  effecting  between  his  personal  interest 
and  the  public  interest  such  a  connexion, 
that,  in  labouiing  to  piomote  the  public  in- 
terest, he  is  labouring  to  promote  his  own 
interest  at  the  same  time. 

If  it  be  of  use  to  man  to  know  man's  na- 
ture for  what  it  is, — most  highly  must  it  be 


*  For  want  of  the  requisite  limitations  and  ex- 
ceptions, the  most  salutary  rules  may  be  carried 
too  far,  and  misapplied.  It  is  only  in  so  far  as 
it  may  be  in  a  man's  power  to  multiply  fees  by 
multiplying  occasions  for  fees,  th  it  the  principal 
reason  for  the  abolition  of  feus  has  place.  In 
odier  respects,  it  is  of  use  that  reward  should 
keep  pace  as  close  as  possible  with  service.  The 
closer  it  keeps  pace  with  service,  the  more  it 
sweetens  service;  and  alacrity,  instead  of  disgust, 
is  the  result.  Under  a  salary,  it  is  a  man's  in- 
terest to  be  as  idle  and  as  negligent  as  he  can 
venture  to  be,  as  he  cztfi  be,  without  subjecting 
himself  to  punishment. 


of  use  to  know  what  man's  nature  is,  in  the 
instance  of  those  men  on  whose  conduct  the 
lot  of  all  others  is  in  so  high  a  degree  depen- 
dent. And,  for  the  praise  of  a  show  of  can- 
dour utterly  incompatible  with  true  wisdom, 
to  forego  any  part  of  a  species  of  knowledge 
at  once  so  necessary,  and  (it  might  almost  be 
said)  so  new,  is  a  species  of  suavity,  than 
which  nothing  could  be  more  weak — few 
things  more  injurious  to  the  interest  of  the 
state  and  of  mankind. 

Suppose  a  proposition  had  been  made  for 
placing  in  the  hands  of  Bonaparte  the  con- 
duct of  the  war  carrying  on  against  Bona- 
parte. The  proposition  would  probably  not 
have  been  acceded  to  ;  but  for  the  refusal  to 
accede  to  it  no  possible  reason  could  be  given 
that  would  not  amount  to  this, —  viz.  that  it 
would  be  against  his  interest  to  conduct  the 
\\ar  in  such  way  as  to  this  country  should  be 
attended  with  most  advantage. 

But  to  conduct  the  war  of  this  country 
against  Bonaparte  in  the  manner  most  ad- 
vanta^oous  to  the  country,  would  not  have 
been  more  undeniably  contrary  to  the  interest 
of  Bonaparte,  than  to  conduct  the  business 
of  judicature  in  the  manner  most  conformable 
to  the  interests  of  the  people  in  respect  of 
the  ends  of  justice,  is  contrary  to  the  interest 
of  the  judges :  circumstanced  as  are  at  piesent 
these  arbiters  of  human  destiny. 

The  pirtuies  which,  in  this  no  less  than  in 
other  countries,  interest  and  inteiest-begot- 
ten  prejudice  have  been  so  universally  accus- 
tomed to  give  of  men  in  high  situations,  and 
more  particularly  of  men  in  the  situation  of 
judges,  are  such  in  the  composition  of  which 
not  only  the  extreme  of  imbecility,  but,  if 
not  improbity  itself,  the  effects  of  it  in  a  very 
high  device,  are  combined. 

Praise  bestowed  upon  misconduct,  upon 
misconduct  in  any  situation  or  in  any  shape, 
is  a  bounty  given  for  it  ;  operates  as  an  en- 
couragement to  persevere  in  it. 

As  in  no  other  situation  would  any  instance 
be  to  be  found,  where,  with  an  interest  so 
opposite  to  that  of  the  public  at  large,  so 
much  power  of  giving  effect  to  that  interest 
is  combined  ,  SQ  neither  would  there  be  found 
any  other  situation  in  which  praise  has  been 
so  little  merited,  and  at  the  same  time  so 
liivishly  bestowed. 

The  notion  so  studiously  propagated  —  the 
notion  that,  by  holding  up  in  an  unwelcome 
point  of  view  the  conduct  of  men  in  office, 
and  more  particularly  in  judicial  office,  their 
power  or  their  disposition  to  comport  them- 
selves worthily  in  it  is  lessened, — this  notion, 
convenient  as  it  is  to  those  who  are  thus  stu- 
dious to  propagate  it,  is  a  notion  than  which 
nothing  can  be  at  once  more  erroneous  and 
more  pernicious.  It  holds  up  to  view  as  a 
cause  of  disease,  the  sole  reined}  against  that 
same  disease. 
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The  notion  that  men's  obedience  to  the 
laws,  that  their  disposition  to  pay  such  obe- 
dience, depends  in  any  considerable  degice 
upon  the  good  opinion,  the  respect  and  leve- 
rence,  entertained  by  them  tor  the  individual 
by  whom  those  laws  are  administered,  is  a 
mere  fallacy  Happily  for  mankind,  in  this 
country  at  any  rate,  it  is  bottomed  on  much 
firmer  ground  —  on  ground  which  H  not  ex- 
posed to  be  shaken  by  vice  and  impiobity  in 
the  person  of  individual 

The  deposition  to  pay  obedience  to  the 
official  mandates  oi  a  judge,  has  for  its  cause, 
not  any  opinion  conccimng  the  ihaiacter  of 
the  individual,  but  the  persuasion  so  tho- 
roughly and  so  happily  rooted  in  c  vci  v  reflect- 
ing breast,  of  the  necessity  of  *uoh  obedience 
to  the  preservation  of  o vet y thing  that  any 
man  holds  dear  This  necessity  being  the 
same,  under  every  vauation  which  the  cha- 
racter of  individuals  in  that  situation  e\ei 
has  undergone,  01  is  susceptible  of, — the  per- 
suasion is  therefore  altogethei  independent  of 
he  character  of  the  individuals  by  whom  the 
situation  is  at  any  time  filled 

If,  indeed,  by  «n\  disadvantageous  impres- 
sion given  of  the  wisdom  and  piohity  of  these 
functional^,  any  such  disposition  \\eie  pio-, 
duced  on  the  part  ot  the  body  of  the  people, 
as  that  of  using  up  in  ai  ms  upunst  the  autho- 
rity of  these  functionanes  (which,  so  long  as 
they  have  the  support  of  the  siipieme  powei, 
could  not  be  done  without  rising  up  in  unns 
against  the  authonty  ot  the  supreme  powei  ,) 
then,  indeed,  the  obedience  ot  the  people 
might  thus  be  shaken,  and  insurrection  and 
civil  war  be  the  result  of  the  views  thus  given 
of  the  system  ot  judicature 

Hut,  though  biieh  a  result  is  as  easy  to 
conceive  as  any  other,  nothing  can  be  more 
i  emote  from  probability  oi  foundation  inex- 
perience. 

From  what  signs  should  any  such  effect  be 
regarded  as  pi  obable  7  From  the  present  tem- 
pei  of  the  peopk-  '  Deceived  by  the  unani- 
mous certificate  and  indefatigable  eulogiums* 
of  all  those  who  aie  supposed  to  understand 
the  system — by  all  those  at  any  i  ate  who  have 
the  best  means  and  st longest  inducements  to 
engage  them  to  understand  it,  —  the  people 
are  in  the  habit  ot  regaidmgit  as  all-perfect , 
and  their  disposition  towards  it,  fai  fiom  be- 
ing that  of  discontent  and  insui  i  ection,  is  that 
of  blind  and  mdisci  immating  admiration  and 
obedience.  To  the  inisenes  which  *o  large  a 
portion  of  them  are  doomed  to  suffer  uridei 
it,  no  false  certificates,  no  sophisms,  can  ren- 
der them  insensible.  But,  though  incapable 
of  being  deceived  as  to  the  existence  of  the 
effects,  they  are  not  the  lc«s  completely  de- 
ceived as  to  the  cause  Whatever  they  suf- 
fer under  the  system,  they  ascribe  to  the 
nature  of  things;  whatever  they  escape  from 
suffering,  the  escape  ftom  is  attributed  to 


the  system  itself,  and  to  its  matchless  ex* 
cellence 

In  Blackstone  they  see  theii  only  guide  — 
their  only  oiacle  and  from  the  voice  of  this 
oracle,  deli vei  ing  itself  under  the  influence  of 
constant  bribery,  they  heai  the  faultless  ex- 
cellencc  ot  the  system  pioclauned  and  trum- 
peted foith  at  eveiy  page 

In  history,  is  theie  any  example  of  an  m- 
SUM  ection,  01  (siiuc  the  infancy  of  the  Roman 
commonwealth)  so  much  as  the  least  dispo- 
sition to  ms  infection,  pioduced  in  the  great 
mass  of  the  people  by  the  contemplation  of 
any  defects  m  the  system  of  procedure  7 — so 
flagrantly  defective  as  that  system  has  in  ge- 
neral been,  so  much  more  than  even  the  sys- 
tem the  defects  of  whu  h  ai  e  here  endeavoured 
to  be  exposed  to  view 

'I  he  following  aie  the  reasons  (oi  the  con- 
demnatory point  of  view  in  which  the  con- 
duct of  the  hateinity  has  heie  all  along  been 
placed 

It  being  then  mtcic*t  to  secure  the  conti- 
nuance of  the  whole  bod)  ot  the  mischief,  in 
its  utmost  magnitude,  and  this  interest  being 
imivei sally  understood,  oi  lather  (more  than 
understood)  felt  —  it  is  impossible,  in  the 
natuie  of  men  and  things,  that  they  should 
coiieui  willingly  in  the  giving  up  of  any  the 
smallest  part  of  it ,  that  they  should  forbear 
opposing  evciy  lemedial  measure  with  all 
their  might ,  that  thev  should  give  up  any  the 
smallest  part  of  it  \\Uhout  being  foiced  and 
compelled  to  do  so,  viz  bv  the  clamoui  and 
piessuie  ot  the  thinking  part  of  the  people, 
in  and  out  of  pailumem  ,  oi  that  the  people 
should  be  biou^ht  to  appl)  uny  such  piessuie 
without  a  dear  and  thorough  vie\v  and  con- 
viction of  the  depiavity  of  the  system  under 
\\hiih  they  are  suffeung 

He  the  course  ot  a  man's  conduct  ever  so 
opposite  to  that  of  his  duty,  ever  so  perni- 
cious to  the  public  interest,  —  so  long  as  no 
distui  bance  of  ease  nor  loss  of  reputation  to 
himself  is  among  the  effects  of  his  perseve- 
lancc,  his  perseverance  is  among  those  things 
of  which  the  public  may  be  sufficiently  as- 
sured 

If,  acting  in  a  state  of  uniform  opposition 
to  every  end  of  justice,  and  to  the  inteiest 
and  v\  elf  aie  of  the  rest  of  the  community, 
they  receive  the  same  tokens  of  affection  and 
venention  that  would  be  woithily  bestowed 
on  them  if  the  line  of  their  conduct  were  di- 
rect ly  opposite — no  expectation  could  be  mot  u 
idle  than  that  of  their  changing  then  conduct, 
and  ceasing  to  oppose  the  changes  that  would 
be  necessary  to  render  the  course  of  judica- 
ture conducive  to  the  ends  of  justice.  Every 
observation,  theiefore,  that  can  contribute  to 
place  their  system,  and  their  conduct  under 
it,  in  its  true  and  pioper  light,  to  expose  it 
to  that  odium  which  is  so  justly  due  to  it,  i*  ? 
mean*  to  an  end-— a  necessary  means  to  >>  »c 
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of  the  most  beneficial  ends  that  human  vir- 
tue, seconded  by  human  wisdom,  can  propose 

to  itself.  * 

To  bring  to  light  a  violation  of  duty  on  the 
part  of  a  set  of  public  men,  and  at  the  same 
time  to  abstain  from  every  observation  the 
tendency  of  which  is  to  deprive  them  of  any 
share  of  that  respect  which  the  public  has 
been  in  the  habit  of  manifesting  towards 
them,  are  courses  of  action  absolutely  and 
irreconcilably  incompatible.  An  option  must 
be  made  ;  the  mischief  mu*t  be  left  in  it&  lull 
force,  or  a  line  of  aigument  must  be  entered 
upon,  having  for  its  tendency  the  eventual!} 
divesting  them  of  a  correspondent  portion  of 
this  misplaced  and  ill-deserved  respect. 

In  doing  the  mischief  uhich,  in  the  exer- 
cise of  the  power  attached  to} our  offices, 
jou  are  in  the  habit  of  doing,  and  which,  by 
taking  a  different  course,  it  would  be  in  jour 
power  to  save  jour-elves  from  uoing,  either 
jou  know  what  jou  are  about,  or  jou  do  not  : 
if  jes,  you  are  deficient  in  probity  —  if  not,  in 
understanding.  Tins  is  the  dilemma,  which 
he  who  brings  to  view  peinieious  piactice  in 
a  public  man,  or  set  of  public  men,  is  conti- 
nually and  uiKUoidablj  picking  them  \\ith  : 
and  this  dilemma  he  must  either  continue  to 
them  \\ith,  or  give  up  his  rnterpii«i\ 

As  between  \\ant  of  probity  and  \\anl  of 
understanding,  the  higher  the  degiee  of  intel- 
lectual force  demanded  by,  and  nece^anij 
exercised  in,  any  situation,  public  or  piivate, 
the  stronger  the  assurance  that  it  is  not  on 
that  side  of  the  mental  tiame  that  the  failure 
is  to  be  found.  Although  the  profession  beie 
in  question  atioids  a  rcmmkahlc  pioot  how 
ens\  it  is  for  sinister  inteiest  to  reconcile  to 
the  grossest  ab-uidit\,  and  biingdo\\n  totl-e 
convenient  standard,  the  strongest  and  most 
strenuously  exercised  minds.  Be  the  absur- 
dity ever  so  gross, —  make  it  a  man's  interest 
not  to  **ee  it,  — as  often  as  it  presents  itself, 
he  will  shut  his  eves;  as  often  as  it  is  spoken 
of,  he  will  shut  his  ears :  and  in  neither  of 
these  operations  is  there  much  diflirultj. 

This  notion,  about  the  duty  of  abstaining 
from  ever}  thing  that  can  tend  to  diminish  the 
respect  paid  to  the  possessors  of  high  olhccs, 
and  judicial  offices  in  paiticular, — observe  to 
what  it  leads.  It  leads*  to  this  :  that  not  onlv 
all  present  abuses  are  to  continue  without 
lemedy,  but  all  future  ones  are  to  go  on  ac- 
cumulating, and  accumulating  \\ithout  end. 
For  where  is  the  species  or  degree  of  tnuis- 
gresbion  in  which  a  man  will  not  indulge 
himself,  if,  while  continuing  thus  to  indulge 
himself,  he  stands  assured  that  he  will  not 
only  be  safe  against  punishment  or  dismissal, 
but  continue  in  the  enjoyment  of  as  much 
respect,  as  if,  by  the  directly  opposite  course, 
he  had  manifested  himself  in  ever  so  high  a 
degiee  a  benefactor  Jto  mankind  ? 

It  is  a  notion  invented  by  malefactors  —  by 


such  as  operate,  upon  the  largest  scale,  for 
freeing  themselves  from  that  faint  cheek 
which  it  is  in  the  nature  of  public  opinion  to 
apply  to  a  mal-practice,  in  those  places  in 
which  mal-practice,  if  it  has  not  that  check, 
has  none. 

In  this  country,  as  often  as  mention  is  made 
of  the  judicial  establishment  (meaning  the 
judges,)  loud  and  incessant  are  the  boasts 
made  on  the  score  of  purity.  Wherein  con- 
sists this  pin  it  \  '*  What  is  the  impurity,  of 
which  the  existence  i*  meant  to  be  denied  ? 

What,  in  the  mean  time,  in  respect  of 
purity  and  ii»i/j//rjl//  (or,  to  use  its  other  ap- 
pellation, corruptuM*)  will  be  found  to  be  the 
plain  and  real  tiuth  ? 

Of  corruption  in  that  sort  of  shape  in 
which,  in  this  country  (thanks  to  the  pub* 
licity  ot  the  judicial  procedure,)  it  is  not  pos- 
sible, and  in  which,  \\ere  it  possible,  it  would 
be  to  such  a  degree  unsafe,  that  no  man  in 
his  senses  would  be  guilty  of  it, — they  have 
not,  an\  ol  them,  ever  been  known,  or  so 
much  .is  suspected,  to  be  guilty.  This  is  the 
ca*e  of  common  bribery. 

Of  corruption, —  in  that  shape  in  which  it 
consists  in  pronouncing  an  undue  decision, 
in  favour  of  this  or  that  individual,  or  to  the 
prejudice  of  this  or  that  other,  —  no  one  of 
thc'ii  has  ever  been  convicted ;  possibly,  of 
lute  years  (for  in  the  Earl  of  Mansfield's  reign 
it  was  far  otherwise,)  no  one  has  ever  been 
suspected.  Hut  does  it  follow  that  no  such 
injustice  has  cvt-r  been  done?  On  the  con- 
tiary,  not  a  court  in  Westminster  Hall,  not 
a  da}  ot  sitting,  in  which  injustice  in  this 
slmpc  may  not  have  been  abundant. 

What  i^  not  kiio\\n  of  any  one  of  them, 
is,  that,  in  any  one  given  individual  instance, 
coiruption  in  this,  any  more  than  in  that 
other  *Jiape,  was  ever  committed.  But  what 
is  known  of  every  one  ot  them  (at  least  in 
so  far  as  future  conduct  can  be  known  from 
past  habits,  and  discourses  and  connexions,) 
is,  that  theie  is  not  one  of  them  on  whose 
conscience  that  facility  which  an  English 
judge  possesses  of  deciding  a  litigated  point 
one  way  or  other  as  is  most  agreeable  to  him, 
ever  appeared  to  sit  heavy;  and  that  there 
is  not  one  ot  them  to  \\hom  the  only  possible 
remedies  to  that  perennial  fountain  of  corrup- 
tion,— viz.  the  conversion  of  unwritten  into 
wntten  law,  and  the  substitution  of  natural 
to  technical  procedure, — would  not  be  objects 
of  abhorrence. 

The  power  of  giving  loose  to  all  such  par- 
tialities, is  dear  to  them  as  their  life's  blood: 
and  is  credit  to  be  given  to  them  or  to  their 
eulogists,  when  they  protest  that  the  idea  of 
making  any  use  of  that  same  power  never  so 
much  as  entered  into  their  thoughts?  On 
no  account  will  they  endure  to  part  with  the 
MtftHs;  and  can  any  credit  be  due  to  their 
piotfttations,  when  they  piotest  that  they 
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abhor  the  idea  of  applying  those  means  to 
their  end — to  the  onlj  end  in  respect  of  which 
they  can  be  of  any  use  ? 

Of  corruption  in  a  judge,  what  and  where 
is  the  mischief?  In  what  shape  can  the  mis- 
chief show  itself,  if  it  be  not  in  the  pioduc- 
tion,  the  known  and  wilful  production,  of 
one  or  moie  of  the  evils  correspondent  and 
opposite  to  the  several  ends  of  justice  ?  But, 
that  to  a  most  enormous  amount  all  these 
evils  are  actually  and  constantly  pioduced, — 
all  produced  by  every  one  of  the«e  servants 
of  the  public,  and  in  every  individual  cause 
that  comes  before  them  without  exception,— 
is  matter  of  notoriety,  and  has  been  and  will 
be  brought  to  view  over  and  ovei  again  in 
the  course  of  these  pages  That,  of  all  per- 
gons  in  the  woild,  the  authors  ol  these  evils 
are  those  to  whom  it  is  least  possible  that 
the  existence  of  them  should  be  unknown,  is 
surely  manifest  enough 

What  is  known  of  them  1-5,  that,  by  all  of 
them  more  or  less  (though  in  much  the 
laigest  proportion  by  the  highest  among  them 
in  power  and  influence,)  profit  in  variou* 
shapes  is  derived  from  all  these  evils —  pioht, 
the  quantum  of  which  keeps  pace  with  the 
quantity  of  the  evils 

Is  this>  coi  i  uption,  01  is  it  not  ?  If  it  be 
not  corruption,  smely  it  is  something  equally 
bad.  If  it  be  con  uption,  wherein  consists 
their  boasted  purity  *  That,  in  any  hazat- 
dous  and  retail  way,  they  are  not  known  to 
practise  coiruption,  but  that,  in  the  bate  and 
wholesale  way,  they  do  practice  it,  and  ai  e 
univei  sally  known  to  practise  it 

Of  coiruption  in  a  judge  is  the  mischief 
/not  to  speak  of  guilt,  —  foi,  when  sepaiate 
from  that  of  mischief,  the  question  of  guilt 
is  here  an  idle  question)  —  of  (on uption  in 
a  judge  is  the  mischief  done  away  —  is  it  so 
much  as  lessened  —  by  the  circumstance  that 
in  the  commission  of  it  he  stands  secured,  not 
only  against  punishment,  but  against  shame  } 
Surely,  by  such  a  ciicumstance,  the  mischief 
(far  from  being  lessened)  cannot  but  be  in  an 
enormous  degree  inci  eased 

In  the  shape  of  partiality,  favouiable  and 
unfavourable,  suppose  it  the  wish  and  inten- 
tion of  a  man,  in  the  soi  t  of  office  in  ques- 
tion, to  be  guilty  of  corruption  every  day  in 
his  life  With  the  exception  of  the  scctnity 
afforded  by  publicity,  and  the  feeble  and 
scanty  application  of  jury  trial,  nothing  more 
proper  01  effectual  could  a  man  set  about 
doing,  than  to  continue  in  their  present  state 
the  rule  of  action  and  the  system  of  proce- 
dure :  the  rule  of  action  without  words  foi 
the  expiession  of  it;  the  sjsteni  of  proce- 
dure of  that  sort  which  has  the  refusal  to  hear 
or  see  the  parties  for  its  essential  and  charac- 
teristic principle :  a  state  of  things  in  which 
there  i*  really  no  law,  and  in  which  that  which 
by  a  cruel  abuse  of  language  is  called  the  la\\ , 


is  no  better  than  one  immense  and  ever- 
lasting snare ,  a  field  covered  on  its  uhole 
surface  with  sp<mg  guns  and  man-traps,  and 
without  so  much  as  a  boaid  to  wain  the 
passenger  of  the  destruction  to  which  he  is 
doomed 

If,  under  the  notion  of  doing  justice,  that 
of  fulfilling  the  collateral  ends  (as  herein  so 
often  distinguished  and  descnbed)  as  well  as 
the  ducct  ends,  bo  included,  it  may  be  as- 
serted, on  the  fullest  examination  and  with 
the  strictest  truth,  that  in  Westminster  Hallf 
horn  j  cat's  end  to  ycai's  end,  in  no  one  of 
its  four  coin  is,  in  no  one  of  the  causes  there- 
in (with  01  without  heai  ing)  determined  (for 
in  what  is  theie  called  judicature,  neither 
seeing  the  patties  noi  hcanng  them  is  ncccb- 
saiy,)  no,  not  in  so  much  as  a  single  one  of 
them,  is  justice  evci  done 

Tine  it,is  that — ^o  far  as  conceins  the 
dutct  ends  of  justice,  —  injustice,  howcvei 
deplorably  frequent,  and  although  rendered 
so  by  the  same  means,  is  riot  thus  invariably 
constant  In  that  sort  of  cause  in  \vhich, 
quantity  being  pre-ascei  tamed  or  agieed  on, 
the  question  is  simply  (as  in  the  case  of  a  de- 
tei  inmate  thing,  01  things  to  a  detei  minute 
value*  a  hoi  *e,  a  house,  01  a  sum  of  money) 

—  Shall  it  belong  to  plaintiff  or  to  defendant  * 
— 111  a  case  ot  this   sort,  in   \vhich   justue 
would  be  the  frequent  result  weie  the  mode 
of  trial  cross  and  pile,  injustice  is  not  always 
the  result    But  in  the  rase  where  quantify  is 
the  subject  and  sole  subject  of  the  question, 

—  as  when,  for  instance  (tiansgression  being 
out  of  dispute)  the  only  question  is,   what 
shall  be  the  compensation  or  what  the  punish- 
ment—  what  the  damages  or  what  the  fine' 

—  in  a  rase  of  this  complexion,  ncithci  in  re- 
spec  t  of  the  dnect  ends  ot  justice  is  justice 
ever  done 

He  by  whom  compensation  is  received  with 
i  eft  mice  to,  and  in  consideration  of  a  wiong 
sustained,  is  thcicby  (i  e  by  and  aftei  the 
lecuipt  ot  such  compensation,)  if  so  it  be  that 
the  compensation  be  adequate,  put  in  as  good 
a  plight  as  he  would  have  been,  had  the  wiong 
never  been  done  On  one  supposition,  theio- 
foie,  and  on  one  only,  is  justice,  full  and  com- 
plete justice,  tendered  to  the  plaintiff-  and 
that  is,  whue  the  compensation,  the  money 
awarded  to  him,  the  damages,  «is  it  is  called, 
i^,  to  a  ceitain  amount,  excessive 

But,  if  in  this  way  justice  be  tendered  to 
one  side,  it  is  only  at  the  expense  arid  by  the 
means  of  injustice  committed  to  the  piejudice 
of  the  othei  side  and  if  it  be  true  that  (tor 
example's  sake,  and  thus,  as  it  were,  in  the 
chaiacter  ot  punish  men  t)  it  is  better  that 
compensation  should  be  excessive  than  defec- 
tive ,  if  it  be  better  that  the  «hape  in  which 
injustice  t-ikes  place  should  be  that  of  exces- 
sive charge  in  the  name/rf  compensation,  and 
thus  excessive  loss  to  the  defendant,  than  in 
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the  shape  of  insufficient  receipt  in  the  name 
of  compensation,  and  thereby  "undue  loss  on 
the  side  of  the  plaintiff;  still,  on  whatever 
side  and  in  whatever  shape  it  falls,  injustice 
is  injustice. 

Due  to  the  plaintiff  on  the  score  of  com- 
pensation, say  £10.  Money  of  his,  which, 
after  the  -receipt  of  what  is  allowed  him  at 
the  charge  of  the  defendant  under  the  name 
of  rox/x,  would  i omain  unreimhurtcd  to  him, 
say  £20.  Instead  of  the  £11)  damage*,  ac- 
cordingly, say  £30.  The  injustice  at  the 
charge  of  the  plaintiff  would  thus  be  avoid- 
ed; but  injustice  to  the  ^une  amount  at  the 
charge  of  the  defendant  would  at  the  same 
time  be  done. 

Under  a  *j*tem  so  constructed,  to  take  any 
course  that  shall  not  be  pregnant  with  the 
grossest  and  mott  palpable  injustice,  will  fre- 
quently (not  to  Miy  common!})  be  physically 
impossible.  • 

Not  a  cause  in  which  injustice  is  not  done: 
injustice  from  which  ever}  body  profits,  and 
for  which  nobodx  is  to  blame:  not  mere!}  for 
which  nobody  is  actually  punishable,  but  for 
which  nobody  ought  in  justice  to  be  punished; 
for  which,  in  that  sense,  nobody  is  blameable. 
Here  we  have  misrule  brought  to  a  system: 
the  absolute  perfection  of  mis-rule. 

With  how  much  less  expense  of  thought, 
if  not  of  ingenuity,  might  a  system  of  leal 
perfection,  the  perfection  of  good  judicature, 
have  been  framed  —  a  svstcm,  the  very  idea 
of  which  in  the  churactei  of  a  possible  s\s. 
tern  would  be  scouted  as  Utopian,  —  if  a  tenth 
part  of  the  rewaid  that  hiis  been  reaped  tioin 
injustice,  had  been  attached  to  theiimMiga- 
tion  and  development  of  the  dictates  of  uti- 
lity and  justice ! 

But  my  Lord  such-an-one,  or  Mr.  Justice 
such-an-one,  such  honourable  men,  men  who 
speak  at  least  M)  nobly,  —  on  every  occasion, 
if  you  believe  them,  perfect  slaves  to  justice, 
—  can  \ou  impute  to  thun  any  such  lionible 
disposition  as  that  of  a  constant*  et  pcrpctua 
voluntas  NMI/M  CUHJMC  nou  tribuenth  ?  *  Can  \  on 
accuse  them,  on  *o  much  as  any  one  occasion 
since  their  ascent  to  that  high  station,  of  doing 
an}  thing  that  has  presented  itself  to  them  in 
the  shape  of  injustice? 

Perhaps  not :  but  consider  that  it  i*  not  by 
them  that  the  s\stem  has  been  brought  to 
what  it  is:  they  take  it  as  they  find  it.  Such 
as  it  is,  it  is  of  course  to  them  the  standard 
of  right  and  wrong.  No  man  ought  to  be  wiser 
than  the  laws:  no  judge  ought  to  be  more 
honest  than  his  predecessor.  Whether  he 
ought  or  no,  thus  much  at  least  is  clear  enough, 
that  there  is  nothing  to  be  got  by  it. 

*  See  Heineccius  on  the  Institutes,  Chap.  i. — 
["  Justitia  cst  constans  et  perpetua  voluntas  jus 
suurn  cuique  tribuendi,"  is  the  well  known  prin- 
cipium  of  the  first  title  t>f  the  Institutes,— Ed.] 


Consider,  that,  in  the  judicial  department, 
as  in  every  other  (bating  casual  irregularities,) 
the  farther  back  you  go  in  history,  the  more 
corrupt  and  profligate  men  are  found.  Con* 
sider,  for  example,  that  in  the  time  of  Henry 
VI.,  when  judges  wanted  money,  they  used  to 
fix  upon  any  man  that  came  uppermost,  and, 
converting  him  into  an  outlaw,  sell  what  he 
had,  and  put  the  money  into  their  pockets; 
that  the  detail  of  the  operation  were  left  of 
couise  to  their  clerks  ;  f  that  the  persons  thus 
ruined,  getting  of  course  from  the  receivers 
no  redress  against  the  thieves,  complained  to 
parliament ;  and  that  parliament,  by  way  of 
setting  matters-  to  rights,  declared  and  or* 
dered  that  things  of  that  sort  should  not  be 
done  in  future.^:  It  was  a  little  before  this 
time  that  Loid  Chancellor  Fortescue  wrote 
his  puff  direct,  his  treatise  dc  laudibus  leyum 
Antjha* ;  since  which  time  there  has  been  a 
congenial  trial  of  ^kill  bet  \\een  lawyers  and 
auctioneers:  the  woise  the  \\ine,  the  more 
need  it  has  of  the  bu^h. 

Love  of  justice,  with  them,  is  neither  more 
nor  less  than  the  love  of  those  established  ar- 
rangements und(  r  which  the\  have  been  born 
and  bred — under  which  they  have  practised  as 
advocate*,  and  sat  a*  judges.  In  this  sense, 
indeed,  their  love  of  justice  is  strong  enough  : 
I  suppose  they  never  do  an\ thing  but  what 
is  legal  :  \\hatever  thev  do,  the  fact  alone  of 
their  doing  it,  is  to  m\  mind  conclusive  proof 
of  iN  legality.  The  Lord  Chief  Justice  of 
England,  would  he  do  an v  thing  that  were 
illegal?  would  he  do  an} thing  for  which,  ac- 
cording to  law,  he  were  liable  to  be  punished? 

Indeed,  should  a  fancv  (for  argument's  sake) 
take  a  chief  justice,  especially  if  he  had  a 
«eat  in  the  cabinet,  to  do  an\ thing  illegal,  I 
do  not  very  well  see  how  it  would  be  in  his 

•f-  The  officers  of  the  court  used  to  make  false 
entries  of  the  personal  appearance  of  the  defen- 
dant, whereon  they  might  ground  the  process  of 
outlawry.  It  was  for  the  purpose  of  putting  an 
end  to  these  false  entries,  that  the  10  Hen.  VI. 
c.  4,  was  passed — Ed. 

$  At  present,  tilings  are  not  exactly  in  that 
state.  When  a  debtor,  unwilling  or  unable  to 
pay  his  debts,  is  proceeded  against  in  a  certain 
w*iy  (by  orif/inaL  the  phrase  is — do  not  attempt 
to  understand  it,)  he  is  converted  into  an  out- 
law. The  property,  instead  of  being  given  to 
his  creditors,  is  given  (that  is,  is  said  to  be  given) 
to  the  king.  A  whole  host  of  official  men  fasten 
upon  it,  like  crows  upon  a  carcase:  the  creditors, 
and  after  them  the  debtor,  get  the  bones. a  As  to 
the  official  and  other  learned  members  of  the  legal 
partnership,  —  instead  of  getting  the  whole,  as 
under  the  arrangement  temp.  Hen.  VI.,  they  do 
but  come  in  part  passu.  So  far  there  is  an  im- 
provement.—On  the  other  hand,  what  they  de- 
vour, they  digest  at  their  ease,  under  the  shade 
of  law.  No  parliament,  to  say,  such  things  shall 
not  be  in  future. 

*  Tidd. 
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power  to  compass  it.  Were  the  fancy  that  of 
going  upon  the  highway,  shooting  and  strip- 
ping the  first  passenger  he  met,  he  would 
stand  no  better  chance,  I  suppose,  than  any 
other  highwayman.  But  as  to  any  mischief 
done  in  the  exercise  of  the  powers  given  to 
him  by  his  office,  —  how  any  such  mischief 
should  have  any  illegality  in  it,  —  in  the  con- 
eeption  of  that  point  lies  the  difficulty  that 
presents  itself  as  insuperable  In  such  case, 
illegality  means  nothing,  unless  it  means  lia- 
bility to  punishment  and  as  to  punishment, 
—by  whom,  and  at  whose  instance,  and  by 
means  of  what  procedure,  would  it  be  to  be 
administered?  By  removal'-* — think  of  pre- 
cedents. By  impeachment  ? — think  of  pre- 
cedents; and  of  the  understanding  which 
seems  to  have  been  avowed,  and  to  have  be- 
come universal,  on  that  subject 

If  punished,  for  what,  too,  should  he  be 
punished?  For  open  and  wilful  violation  of 
the  spint  as  well  as  letter  of  a  positive  law, 
on  a  point  in  which  misconception  is  impos- 
sible? It  is  every  day's  pi  act  ice  * 

Lawyer  — But  can  you,  without  compunc- 
tion,  nay  without  horror,  reflect  on  the  dis- 
repute) not  to  say  the  odium  and  contempt, 
that  you  have  been  thus  labouung  to  cast 
upon  so  many  characters  hitherto  held  sacred, 
upon  so  many  exalted  personages,  upon  .... 

*  The  case  of  treble  costs See  Chap.  XXVI. 

Legislature  Contemned. 


Non- Lawyer. — Hold  I  spare  yourself  if  you 
please,  and  at  liny  late  spare  me,  the  enume- 
ration .  the  Red  Book  has  done  it  already  to 
our  hands.  So  far  as  it  may  happen  to  indi- 
viduals to  find  themselves  concerned,  I  am 
as  fiee  to  confess,  as  you  will  be  ready  to  be- 
lieve, that  this  part  of  the  fruits  that  may  be 
expected  fiom  my  labours  (whatever  it  may 
amount  to)  is  not  the  part  that  I  reflect  on 
with  most  pleasure 

One  thing  jou  will  allow  me  that  in  no 
senate  ot  the  woid  yam,  can  1  have  piomised 
to  myself  the  having  much  to  gain  from  it. 

Another  thing  you  will  allow  me  that 
they  are  not  so  low  in  power,  in  dignity,  in 
credit,  in  eveiythmg,  as  to  be,  on  this  01  any 
other  occasion,  in  danger  of  receiving,  m  the 
opinion  and  at  the  hands  of  the  public  at 
large,  anything  less  or  worse  than  justice. 

As  to  any  personal  feeling  on  the  part  of 
any  such  hi&h  peisonages,  should  anything  of 
that  sort  be  really  in  question,  I  will  ficely 
own  to  you  the  system  of  anthmetic,  which, 
as  long  as  I  remember,  I  have  been  in  the 
habit  ot  employing  on  all  political  occasions  • 
every  individual  in  the  country  tells  for  one , 
no  individual  for  more  than  one  From  so 
obscure  and  weak  a  hand,  should  any  paiticle 
of  uneasiness  find  its  way  into  any  leained 
breast,  — the  assurance  of  uneasiness  far  more 
than  equivalent  being  saved  in  unlearned 
breasts  by  hundreds,  will  bo  a  sufficient  equi- 
vilent. 
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CHAPTER  I. 

• 

EXCLUSION  OF  1-VIDFSrK.  ITS  CONNEXION 
\VIIII  TIIK   ENDS  OF  JUSTICK. 

THE  system  of  procedure — judicial  procedure 
—  the  system  of  adjective  law,  is  a  means  to 
an  end.  That  end  i*,  orounht  to  be,  the  exe- 
cution of  the  commands  issued,  the  fulfilment 
of  the  predictions  delivered,  of  the  engage- 
ments taken,  by  the  system  of  substantive 
law  :  the  system  composed  of  all  the  other 
branches  of  the  body  of  law  put  together. 

The  law  respecting  evidence  is  one  branch 
of  that  system  of  adjective  law:  it  therefore 
ought  to  be,  and  everywhere  in  some  degree 
is,  one  part  of  the  means  directed  and  applied 
to  the  attainment  ot  that  end.  In  proportion 
to  the  steadiness  and  consistency  with  which 
it  does  act  in  subservience  to  that  end,  is  its 
congruity,  its  propriety,  its  fitness,  the  claim 
it  has  to  be  approved  of,  and  preserved  un- 
changed. 

With  indisputable  propriety  may  the  ful- 
filment of  the  predictions  deliveied  by  the 
substantive  branch  of  the  law  be  spoken  of  as 
an  end  of  justice.  And  why  not  rather  as  the 
end?  Answer  Hecause,  though  the  princi- 
pal, and  the  only  dnect  end,  it  is  not  the  only 
one.  Vexation,  expense,  and  delay — burthens 
pressing  on  the  parties  throughout  every  step 
of  the  course  pursued  for  the  attainment  of 
that  end,  —  constitute,  in  their  aggregate, 
the  price  paid  for  the  benefits  they  derive 
from  the  substantive  branch  of  the  law.  To 
these  certain  evils,  vexation,  expense,  and 
delay  (burthens  infinitely  variable  in  their 
amount,  but  in  some  amount  or  other  una- 
voidable,) add  the  possible  vexation  —  the 
vexation  which,  where  it  does  fall,  falls  on 
the  defendant's  side  only — the  vexation  which, 
in  case  of  ultimate  misdecision  to  the  preju- 
dice of  that  side,  is  produced  by  undue  obli- 
gations imposed  upon  him  :  obligations  of  a 
penal  or  non-penal  nature,  according  to  the 
nature  of  the  demand,  and  of  the  suit  insti- 


tuted in  consequence-  — the  burthen  of  pu- 
nishment imposed  on  him  who  has  transgressed 
no  law;  the  huithen  of  satisfaction  imposed 
on  him  who  has  borne  no  part  in  any  damage 
that  h  is  been  produced,  or  at  least  in  any 
injury  that  has  been  done  or  supposed  to  be 
done  the  burthen  of  the  obligation  corre- 
spondent to,  and  inseparable  from,  the  colla- 
tion or  recognition  ot  some  pretended  right, 
which,  though  claimed  by  the  plaintiff,  and 
conferred  on  him  or  confirmed  to  him  by  the 
judge,  is  ically  not  his  due. 

The  quantity  of  vexation,  expense,  and 
delay,  without  which  the  course  necessary  to 
the  execution  ot  the  article  of  substantive  law 
in  question  cannot  be  pursued  with  effect, — 
the  price  thus  necessary  to  be  paid  for  the 
chance  of  obtaining  the  benefit  in  question, 
—  does  it  exceed  the  value  of  that  benefit,  or 
rather  of  that  chance?  In  such  case  the  price 
ought  not  to  be  paid  the  law  ought  rather 
to  remain  unexecuted.  The  vexation  and  ex- 
pense, without  which  the  evidence  necessary 
to  the  establishment  of  the  plaintiff's  claim 
cannot  be  produced,  does  it  exceed  the  value 
of  that  claim ;  the  plaintiff  being  unable  or 
refusing  to  make  adequate  satisfaction  for  it? 
In  that  case  the  plaintiff's  demand  ought  to 
remain  unsatisfied  in  that  untoward  state  of 
things  (in  itself,  and  laying  out  of  the  account 
the  woik  of  interested  lawyers  and  misguided 
legislators,  happily  not  a  frequent  one,)  the 
best  choice  left  to  the  legislator,  here  as  else- 
where, is  the  least  of  two  evils,  one  or  other 
of  which  is  inevitable.  A  competition  has 
place  between  two  of  the  ends  of  justice:  one 
or  other  of  the  contending  branches  of  the 
public  interest  must  yield  one  or  other  of 
them  must  for  the  moment  fall  a  sacrifice. 

By  laying  a  barrow-full  of  rubbish  on  a 
spot  on  which  it  ought  not  to  have  been  laid 
(the  side  of  a  turnpike  road,)  Titius  has  in- 
curred a  penalty  of  five  shillings.  No  man 
was  witness  to  the  transaction  but  Sempro- 
nius ;  and,  in  the  station  of  writer,  Sempronius 
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is  gone  to  make  his  fortune  in  the  East  Indie*. 
Should  Sempronius  be  forced,  if  he  could  be 
forced,  to  come  back  from  the  East  Indies 
for  the  chance  of  subjecting  Titius  to  this 
penalty?  Who  would  think  of  subjecting 
Sempronius  to  the  vexation? — who  would 
think  of  subjecting  Scmpionms,  or  anybody 
else,  to  the  expense  9 

Here  and  theie  a  case  may  present  itself, 
in  which  it  may  be  matter  of  doubt  on  which 
side  the  balance  lies,  but  in  geneial  there 
\\ill  be  no  difficulty  all  doubt  will  be  re- 
moved by  clear  and  indisputable  principles 
In  each  individual  instance,  to  weigh  mischief 
on  one  side  against  mischief  on  the  other, 
where  occasion  calls  for  it,  will  be  a  task  suit- 
able to  the  station  of  the  judge  To  provide 
powers  adequate  to  the  taking  of  it,  and  acting 
in  conformity  to  the  lesult,  will  in  every  case 
be  an  attention  suitable  to  the  station  of  the 
legislator  an  attention  demanded  at  his  hands 
by  the  indisputable  dictates  of  justice 

In  this  instance  we  see  an  example  of  a  case 
in  which  evidence  ought  to  be  excluded  in 
which  (all  ends  taken  together)  the  exclusion 
is  called  for  by  a  due  regard  for  the  ends  of 
justice  .  one  case,  —  and  it  \\ill  be  found  the 
only  one  This  is,  the  case  of  piepondeiant 
inconvenience  in  the  shape  of  vexation,  ex- 
pense,  and  delay  *  inconvenience  preponderant 
over  the  mischief  attached  to  a  sacrifice  of 
the  direct  ends  of  justice,  the  mischief  pro- 
duced by  ultimate  mibdccision  to  the  prejudice 
of  the  plaintiff's  side ,  or  (what  is  equivalent 
to  such  misdecision)  the  mischief  produced 
by  an  instance  of  the  non-execution  of  some 
article  of  the  substantive  branch  of  the  law, 
or  (what  is  less  frequent)  by  the  imposition 
of  some  undue  obligation  on  an  individual 
standing  on  the  defendant's  side  of  the  cause, 
produced  by  the  want  of  sonic  evidence,  which, 
bad  it  been  forthcoming,  would  have  demon- 
strated the  obligation  to  be  undue 

Wheresoever  the  case  thus  descnbed  is  ica* 
lized,  the  exclusion  may  be  pronounced,  and, 
according  to  the  principle  of  utility  ought  to 
be  pi  onounced  proper,  legitimate  congruous, 
conformable,  conducive,  to  the  ends  (uiidci- 
stand  always  to  the  aggregate  of  the  ends)  of 
justice. 

In  eveiy  other  case,  the  exclusion  (I  an- 
nounce it  not  as  a  postulate,  but  as  a  pi  o po- 
sition to  be  proved)  may  be  pronounced,  ought 
to  be  pronounced,  impropei,  illegitimate,  in- 
congruous,  un conformable,  unconducive,  re- 
pugnant to  the  ends  of  justice. 

If  the  above  positions  be  conect,  the  doc- 
trine of  evidence,  in  so  far  as  concerns  the 
question  as  between  admission  and  exclusion, 
will  be  comprisable  in  a  veiy  narrow  compass 
in  one  general  rule,  with  an  exception  for  its 
limit.  The  rule  will  be,  —  Let  in  the  light  of 
evidence.  The  exception  will  be,  —  Except 
where  the  letting  in  jyf  such  light  is  attended 


with  preponderant  collateral  inconvenience, 
in  the  shape  of  vexation,  expense,  and  delay. 

Let  in  the  light  of  evidence.  The  end  it 
leads  to,  is  the  dnect  end  of  justice,  rectitude 
of  decision  The  consequence  of  the  exclu- 
sion of  it  is  ultimate  injustice  in  respect  of 
that  end  if  to  the  pi  ejudice  of  the  plaintiff's 
side  (by  nnsdecision  or  otheivvise,)  fail  me  of 
justice  ;  if  to  the  prejudice  of  the  defendant's 
side,  misdecision  to  the  piejudice  of  that  side, 
and  consequent  undue  vexation  and  ultimate 
injustice  •  imposing  on  him,  on  the  score  of 
punishment  or  satisfaction,  eithei  the  loss  of 
some  light,  or  some  burthensome  and  painful 
obligation,  to  which  it  was  not  the  intention 
of  the  substantive  branch  of  the  law  that  he 
should  be  subjected 

Let  not  in  the  light  of  evidence  not  in 
even  case,  more  than  the  light  of  heaven 
Even  evidence,  even  justice  itself,  like  gold, 
may  be  bought  too  dear  It  always  is  bought 
too  dear,  if  bought  at  the  expense  of  a  pre- 
ponderant injustice.  Giant  even  that  the 
dictates  of  justice  were  pai amount  to  those 
of  utility  in  its  most  comprehensive  shape  — 
that  the  saci  ifice  of  ends  to  means  were  an 
eligible  sacnfice  —  and  that  the  aphorism, 
fiatju^titia,  mat  calum,  instead  of  a  rhetorical 
flourish,  weie  an  axiom  of  moral  wisdom, — 
even  thus,  supposing  the  choice  to  be  between 
injustice  and  injustice,  the  preterabihty  of 
the  less  injustice  to  the  gi eater  would  scarce- 
ly be  contested 

But,  in  the  cases  above  described,  sup- 
posing them  ever  realized,  the  price  paid  for 
justice  must,  upon  the  very  face  of  tbo*e  ca*es 
as  here  descubed,  be  acknowledged  to  be  un- 
economical and  excessive  Of  the  possibility 
of  then  being  realized,  we  have  seen  alieady 
several  anticipated  exemplifications ,  we  shall 
see  them  amply  exemplified  as  \ve  advance. 


CHAPTER  II 

DISRFGAHD  SHOWN  TO  IHt    FNDS OF  JUSTICE 
UN DUl  1  HI'   rXCLUSIONAKY  SYblTM. 

OF  the  ends  of  justice,  undei  their  piincipal 
divisions,  a  view  has  already  been  given  as 
likewise  a  view  of  the  connexion  that  sub- 
sists between  them  on  the  one  hand,  and  the 
ai  rangements  capable  of  being  taken  for  the 
exclusion  of  evidence  on  the  other. 

But,  if  this  statement  be  correct,  —  un- 
der all  established  systems,  the  practice  (for 
theory  there  exists  nowhere  any)  will  be 
found  to  be  a  tissue  of  errors  and  inconsis- 
tencies compared  with  others,  each  system 
infinitely  various — compared  \vith  itself,  each 
system  infinitely  inconsistent. 

But  (it  may  J>e  said)  under  all  their  varie- 
ties, these  exclusions,  thus  universal,  as  you 
yourself  admit,  and  even  proclaim,  does  not 
their  universality  pro  v£  the  prevalence  of  one 
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common  principle  ?  This  principle,  then,  has 
it  not  the  universal  voice  of  all  mankind,  or 
at  least  of  the  most  civilized  and  intelligent 
among  mankind,  to  sanction  it,  and  attest 
the  reasonableness  of  it  ? 

Yes,  indeed  :  it  has  that  sort  of  sanction  ; 
its  reasonableness  is  proved  by  that  medium 
of  proof,  by  which,  till  within  this  century  or 
two,  supernatural  evidence  of  various  kinds 
evidence  by  duel,  by  ordeal,  was  pronounced 
supeiior  in  trust  wort  hiness  to  all  human  or 
other  natural  evidence. 

No,  truly:  the  concord  in  this  case  is  far 
from  being  alike  real  as  in  those.  In  sub- 
stance, the  mode  of  inquiry  w:is  in  those  in- 
stances the  same:  if  between  nation  and 
nation  there  was  a  difference,  it  was  confined 
to  formalities,  to  unessential  modes  ;  here 
the  arms  employed  by  the  combatants  were 
of  one  sort,  there  of  another  sort ;  here  a  ring 
was  to  be  taken  out  of  bubbling,*and  sup- 
posed boiling-hot,  water;  there  a  party,  sup- 
posed to  be  blindfolded,  was  to  take  a  walk 
between  two  rows  of  heated,  or  supposed  to 
be  heated,  plough-lures.  IJutin  the  case  of 
the  exclusions  put  upon  evidence,  the  agree- 
ment was  rather  in  words  than  principles. 
One  nation,  or  rather  some  one  corrupt  or 
lazy  lawxer  in  that  nation,  railed  lor  exclu- 
sion on  one  giound;  another  law\er,  that  is, 
the  lawyer  of  another  nation,  called  toi  it  on 
a  different  ground  :  b}  each  oi  these  lawjcis, 
the  decision  pionounccd  b\  the  other  was 
reprobated.  Just  as  it  then1  appeared  in  a 
cause  a  i*an^  ol  \\i\\g  witne^es,  all  contra- 
dieting  one  another,  each  giving  a  diffeient 
account  of  the  snne  business  :  they  all  agree, 
it  may  be  said,  for  they  all  a^ree  in  Is  ing — 
they  ait1  all  liais.  Look  to  \\ords  only,  you 
n  m\  thus  make  hammm,  in  all  CJIMS,  out  of 
tin1  most  di-tcoidanf  elements. 

In  the  established  s\  stems  i  for  in  one  re- 
spect the;,  \\ill  he  found  not  discordant,)  in 
the  established  s\  stems,  it'  non-exclusion  be 
taken  lor  the  ucncial  rule,  the  exceptions 
must  be  searched  toi  in  very  different  sources 
from  the  only  justifiable  one-.  Yes:  in  one 
respect  thcv  do  agioe  ;  and  it  is  this:  that  in 
no  instance  aie  the  exceptions  drawn  from 
the  source  just  mentioned.  If  at  e\  cry  other 
step  the  direct  ends  of  justice  are  contra- 
vened, the  contravention  i^ gratuitous:  at  any 
rate,  in  no  instance  has  it  tor  its  wairant  and 
its  cause  a  regard  for  any  of  tin1  other  ends 
of  justice,  the  collateial  end>  :  in  no  instance 
have  men  stopped  to  inquhe  whether  the  in- 
convenience iiisepaiuble  from  the  execution 
of  law,  in  the  shape  of  vexation,  expense, 
and  delay,  will  or  \\ill  not  be  preponderant 
when  compared  with  the  mischief  attached 
to  the  non-execution  or  undue  execution  of 
that  article  of  substantive  law  on  which  the 
suit  has  been  grounded. 

Various  as  are  the  deceptions   taken  in 
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these  systems  to  the  rule  of  admission,  they 
will  all  of  them  (unless  here  and  there  one 
should  be  found  dictated  by  the  mere  force 
of  blind  and  unaccountable  caprice)  be  found 
referable  to  one  or  other  of  t\\o  loading 
terms  :  deception  and  vciation  :  anxiety,  red, 
or  pretended,  for  the  avoidance  of  deception^ 
and  consequent  misdecision,  on  the  part  of 
the  judge  ;  anxiety,  real  or  pretended,  for  the 
avoidance  of  vexation:  anxiety  to  avoid  giving 
biitli  to  inconvenience  in  that  shape. 

Of  neither  of  these  fears  (supposing  that 
the  conduct  of  the  man  of  law  has  been  go- 
verned by  it,)  of  neither  of  these  fears  can 
it  with  propriety  be  said  that  it  was  directed 
to  an  improper  object.  In  the  first,  we  see 
an  apprehension  pointing  to  the  direct  end  of 
justice,  in  the  other,  an  apprehension  point- 
ing to  one  of  the  collateral  ends  of  justice. 

But,  in  so  far  as  fear  of  deception  was  the 
actuating  principle,  we  shall  find  in  every  case 
the  measures  dictated  or  supposed  to  be  die- 
tated  bv  a  repaid  for  that  object,  altogether 
unsuitable,  or  rather  directly  repugnant,  to 
the  avowed  purpose.  And  a#ain,  so  far  as 
fear  of  vexation  was  the  actuating  principle, 
we  shall  iind  the  measures  dictated  and  pro- 
duced by  that  piineiple  equally  incompetent. 
The  vexation — that  vexation  which  was  to 
afford  a  sufficient  reason  for  the  justification 
ot  direct  injustice,  for  the  contravention  of 
the  direct  ends  of  justice  —  will  be  found  to 
be  a  quantity  either  evanescent,  or  purely 
ideal,  or,  though  real  and  considerable,  ba« 
lanced  and  overbalanced  by  a  preponderant 
advantage  inseparably  connected  with  it. 

Thus  much  tor  the  cases  which  ulford  room 
to  conceive  tliut  reason  and  utility  have  in 
any  shape  been  consulted  on  the  occasion  of 
the  exclusions  that  have  been  established. 
Hut  the  cases  will  be  but  too  numerous  and 
vai  ious  in  which  the  discovery  of  any  the 
least  colour  or  shadow  of  icason  will  be  seen 
to  be  a  pioblem  altogether  insolvable  by  the 
most  penetrating  and  industrious  eye. 

In  referring  to  these  two  heads  ^  deception 
and  vexation J  the  exclusions  put  upon  evi- 
dence by  the  established  s\ stems,  —  what  I 
mean  is,  not  so  much  to  vindicate  the  consi- 
derations which,  in  the  minds  of  the  authors, 
\\ere  actual!)  productive  of  those  several  ar~ 
i  an^ements  ( a,  task  in  many  instances  by  much 
too  difficult  tor  any  human  mind,)  as,  among 
the  legitimate  ends  of  justice,  to  bring  to  view 
that  one,  to  which  the  arrangement  in  ques- 
tion, supposing  it  dictated  by  the  ends  of  jus- 
tice, bears  the  most  obvious  reference.  For 
supposing  the  objects  in  question  (deception 
and  vexation)  to  have  been  really  in  view, 
the  arrangements,  with  whatever  sort  of  suc- 
cess, would  at  any  n*te  have  been  directed 
towards  the  ends  of  justice  ;  those  of  which 
deception,  avoidance  of  deception,  was  the  ob- 
ject, to  wards  the  direct  ends  of  justice;  those 
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of  which  vexation,  avoidance  of  vexation, 
was  the  object,  towards  that  one  of  the  colla- 
teral ends .  in  principle,  the  arrangement  at 
any  rate  correct,  howsoever  in  the  application 
misguided  and  uniebcitous 

In  regaid  to  the  exclusions  here  ranked 
under  the  head  ot  vexation,  —  incongruous 
exclusions  put  upon  evidence  under  the  notion 
of  avoiding  to  produce  vexation, — the  reality 
of  that  object,  in  the  chaiacter  of  a  final  cause 
of  the  arrangement  in  question,  will  in  many 
instances  appear  probable  enough,  or  eveti  in- 
disputable But  howsoever  the  case  may  be 
in  respect  of  humanity,  small  indeed  is  the 
wisdom  that  can  ieasonably  be  inferred  from 
the  regard  thus  paid  to  one  of  the  end*  of  jus- 
tice. Here,  as  elsewhere,  so  far  as  evidence  is 
concerned,  everything  depends  upon  propor- 
tions If  the  avoiding  to  pi  oduce  vexation  were 
the  only  object  necessary  to  be  regarded  in 
legislation,  no  child  in  leading-strings  would 
be  unequal  to  the  task  The  result  would  be, 
not  the  putting  an  exclusion  upon  evidence 
in  here  and  there  an  instance — not  the  shut- 
ting the  door  against  evidence  111  the  instance 
in  which,  by  the  arrangements  in  question,  it 
was  shut,  —  but  the  shutting  the  door  against 
all  evidence  tendered  on  the  bide  of  the  plain- 
tiff, in  whatever  cause,  or,  to  speak  stnctly, 
the  abolition  of  the  whole  system  of  pi  oce- 
dure,  the  abolition  of  all  coercive  laws 

To  judge,  thciefoic,  whether,  in  the  in- 
stance of  a  lot  ot  evidence  excluded  on  the 
score  of  vexation,  the  exclusion  be  wan  ant- 
ed or  unwarranted,  —  pioduccd  bv  a  childish 
emotion,  01  by  a  considerate  and  manly  icgard 
for  the  ends  of  justice,  —  inqmty  must  be 
made  whether  the  advantages  attached  to  the 
act  fiorn  winch  the  vexation  is  seen  to  How, 
have  or  have  not  been  set  against  it  on  the 
opposite  scale  Keiemngto  the  piopei  place 
foi  the  details,  to  assist  the  conception  of  tho 
moment  let  one  example  suffice  A  \vihiess 
being  called  on  the  othei  side,  and  standing 
in  readiness  to  be  examined,  —  that  to  put  a 
question  to  him,  the  answer  to  \\luch,  it  ti  ue, 
would  have  the  effect  of  subjecting  him  toaik 
obligation  (a  legal  obligation,  non-penal  01 
penal,)  v\ould  give  biith  to  vexation  in  his 
breast,  is  not  to  be  doubted  Hut  in  that  vex- 
ation, gicat  01  little,  is  any  sufficient  reason 
to  be  found  to  warrant  his  being  exempted 
from  the  obligation  of  making  answer  >  Hv 
no  means  The  e\il  of  the  vexation,  be  it 
ever  so  great,  is  more  than  counterbalanced 
by  the  good  flowing  fioni  the  substantive  Law 
(coercive  as  it  is,)  by  which  the  obligation  is 
imposed  By  itself  the  weight  is  great  but 
the  weight  in  the  other  scale  greatl>  over- 
b  ilanccs  it 

To  this  case  of  a  spin  ions  exception  on  the 
score  of  vexation,  apply  now  the  example 
above  given  of  a  legitimate  exception  on  the 
same  scoie,  and  observe  the  difference  By 


deposing  to  the  rubbish,  Sempronius,  the 
East- India  writer,  would  have  given  the  pub- 
he  the  benefit  of  the  five-shilling  permit), 
but  he  would  have  letarded,  to  the  amount  of 
one  knows  not  how  many  thousand  pound*, 
the  augmentation  of  his  fortune  Place  now 
on  the  caipet  (instead  ot  the  future  nabob, 
the  Ea&t- India  wiitei,)  a  malefactor,  who,  in 
consequence  of  his  answers  to  the  questions 
about  the  rubbish  he  is  supposed  to  have  seen 
laid  on  the  load,  comes  to  be  convicted  ot  a 
robbery  and  murdet  committed  on  that  same 
road 

In  this  case,  if  the  quantity  of  the  vexation 
be  the  only  object  \vhich  the  e>e  of  the  legis- 
lator is  open  to,  how  much  greater  the  vex- 
ation than  in  the  othei  '  lint,  in  the  East- 
India  wnter's  case,  the  bcneht  of  the  five- 
shilling  penalty  is  all  that  theie  was  to  set  in 
the  scale  against  the  vexation  all  the  good 
that  the  t'ase  affords  consists  in  the  benefit 
of  the  five-shilling  penalty  whereas,  in  the 
malefactoi's  ca^e,  the  good  is  composed  of 
the  chance  of  the  benefit  of  the  five-shilling 
penalt},  with  whatever  benefit  depends  upon 
so  much  ot  the  secuiity  aifoided  by  the  law 
against  lobbeiy  and  minder,  to  add  to  it 


CHAPTER  III 

GFNI  UAL  \irw  or  THI  Mismir  FS  OF  THE 
rxcr  usioNABY  s\sriM 

E\mrNri«  is  the  basis  of  justice    to  exclude 
evidence,  is  to  exclude  justice 

On  the  plaintiff  V  side,  in  a  suit  of  a  crimi- 
nal nature, — an  excluding  iul<\  as  often  as  it 
has  the  eitect  of  shutting  tho  dooi  against  an 
atticle  of  tine  and  iinfdllacunis  evidence  nc- 
cess.uy  to  conviction,  opeiates  as  a  licence 
foi  the  commission  ot  a  ciime 

In  the  exelusionaiy  system  may  thcrcioie 
be  seen  a  fund  of  encouragement  constantly 
applied  to  the  pioduction  ot  all  imaginable 
ci  lines 

On  the  plaintiff's  side,  in  a  suit  of  a  nori- 
ciinunal  natuie, — an  excluding  nilc,  as  often 
as  it  has  the  effect  of  ^hutting  the  dooi  against 
an  cuticleof  tiue  and  untallacioub  evidence 
necessity  to  the  giving  effect  to  a  nghthil 
demand,  opeiates  as  a  denial  of  justice 

In  the  exclusionary  Astern  may  thus  be 
*cen  a  fund  of  enccnuagemerit  constantly  ap- 
plied to  the  pioduction  of  injustice  in  all  its 
shapes,  to  the  piejudiee  of  tho  plaintiff's  side 
to  the  destination  of  all  those  pnvate  rights 
which  it  has  been  the  business  of  the  substan- 
tive law  to  create,  and  for  the  efficiency  of 
which  it  stands  pledged 

On  the  defendant's  side,  in  a  suit  of  a  cri- 
minal natuie, — an  excluding  nile,  as  often  as 
it  has  the  effect  of  shutting  the  door  against 
an  ai  tide  of  tt  ue  and  unfallacious  evidence 
necessaiy  to  acquittal  (evidence  sufficient  for 
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conviction  having  been  delivered  on  the  other 
side,)  operates  as  a  licence  for  indicting  pu- 
nishment upon  the  innocent  on  a  false  pre- 
tence of  criminality. 

In  the  exclusionary  system  may  thus  he 
seen  a  fund  ot  encouragement  constantly  ap- 
plied or  applicable  to  the  oppression  of  the 
innocent,  by  the  infliction  of  punishment,  in 
all  its  shapes,  on  persons  in  whose  instance 
it  is  groundless  and  undue. 

On  the  defendant'*  side,  in  a  suit  of  anon- 
penal  nature, —  an  excluding  rule,  as  often  as 
it  has  the  effect  of  shutting  the  door  against 
an  article  of  true  and  unfallacious  evidence, 
necessary  to  a  decision  exempting  him  from 
the  obligation  sought  by  the  plaintilF  to  be 
imposed  upon  him  (evidence  sufficient  for  a 
decision  imposing  that  obligation  having  been 
delivered  on  the  other  side,)  operates  as  a 
licence  for  imposing  undue  obligation  in  ge- 
neral, a  licence  to  oppression  by  all  fmaginable 
wrongs  other  than  on  the  score  ot  punish- 
ment. 

Examples:  Exclusion  put  upon  all  persons 
of  this  or  that  pai  ticular  description,  includes 
a  licence  to  commit,  in  the  presence  of  any 
number  of  persons  ot  that  description,  all 
imaginable  crimes.* 

In  a  law  which  requires  two  witnesses  for 
conviction,  is  included  a  licence  to  commit, 
in  the  presence  ot  one  single  peison  of  any 
description,  all  (Mimes  and  offences  whatso- 
ever. 

This  licence  \\e  shall  find  constantly  granted 
by  Roman  law,  and  occasional!}  b\  EnglUh  : 
in  the  loimer  b\  juiisprudenee,  in  the  latter 
by  statute*. 

Consult  your  lawyer,  or  your  law  books  : 
note  the  description  of  \\itnesses  (and  a  most 
multifarious  and  extensive  list  of  them  jou 
will  find,)  by  which,  were  it  not  for  the  ex- 
clusionary s\  stern,  your  ti  aggression  would 
be  capable  ot  being  made  apparent,  but  undei 
which,  be  jour  transgression  \\hat  it  max, 
you  are  safe. 

*  Exclusion  put,  in  a  ease  of  rape,  upon  thr 
testimony  of  quakers,  includes  a  licence  to  tin- 
whole  army  to  storm  every  qirikeis'  meeting- 
house, and  violate  the  persons  of  all  the  female 
p.ut  of  the  congregation.,  in  the  presence  of  f:i- 
thcrs^  husbands,  and  hrothcis. 

This  licence  is  among  the  many  of  the  s.iim1 
kind  actually  gi  anted  (as  \vill  he  SCLII)  by  Eng- 
lish la \vyers.  Defendants,  the  soldiers,  could 
not  he  examined  against  themselves ;  co-defen- 
dants, they  could  not  be  examined  against  one 
another.  Thus  the  licence  is  complete.  Hire  a 
witness  among  them,  indeed  —  give  him  impu- 
nity,— your  \vitness  is  a  good  witness,  the  interest 
ceases,  and  everything  is  as  it  should  be:  but 
what  happens  not  untrequently,  none  of  them 
will  accept  your  hire;  their  comrades  would  cut 
their  throats.— [The  detVct  alluded  to  with  re- 
gard  to  the  testimony  of  quakcrs  in  criminal 
cases,  was  remedied  bvj!&,4  Will.  IV.  c  4!». 
See  Vol.  VI.  p.  881  f  Note  fi.—AV  J 


Such  is  the  invitation,  <*ueh  the  encourage- 
ment, given  by  the  exclusionary  principle  to 
dishonest  men  of  all  descriptions;  and,  mu- 
tatis mutandis,  on  either  side  of  the  cause. 

If  either  belf-runscioiib  injustice,  or  Us  chief 
instruments,  mendacity  and  insincerity,  be- 
long to  the  category  ot  vice, — in  the  technical 
system  in  every  country  to  a  certain  degree, 
but  in  England  to  a  most  pre-eminent  degree, 
will  be  found  an  ever  open  school  of  vice — a 
source  of  moral  coriuption,  pouring  itself 
forth  in  a  copious  and  uninterrupted  stream 
Ihioiighout  the  mass  of  the  people.  By  ex- 
ample, by  reward,  by  compulsion,  by  every 
means  possible  or  imaginable,  we  shall  see 
(every  man  does  *ee  it  that  does  not  shut  his 
eves  again&t  it)  this  most  mischievious  of  all 
vice-?  propagated  under  the  shifter  of  the 
technical  s\*tem,  propagated  by  the  professed 
and  official  guardians  of  the  public  morals: 
and,  among  the  instruments  of  this  disastrous 
husbandry,  are  to  be  found  some  of  the  most 
efficient  of  the  evidence-excluding  rules. 

Fiom  the  above  dcsciiption  of  the  nature 
of  the  mischief,  may  be  deduced  the  descrip- 
tion of  the  persons  interested  in  the  pushing 
it  up  to  the  highest  possible  pitch  :  maid  Jidv 
^uitors  on  both  sides,  including  malefactors  of 
all  sorts?,  their  accomplices  and  well-wishers: 
men  of  law,  as  being  the  natural  allies  of  ma- 
lefactors and  other  mnlfl  Jldc  suitors:  under 
the  technical  sj^tcm,  judges,  and  other  offi- 
cial a«-  well  as  professional  lawyers :  proles- 
sional  lawyers  under  any  \\stem. 

Exclusion  fas  \\ill  be  seen)  is  one  of  the 
grand  engines  h\  the  help  of  which  corruption 
has  been  enabled  to  gain  its  end-' :  and  by 
\\liieh  arbitrary  power,  with  thc./Jis  nucendi 
it  enforces  has  been  acquiicd;  that  faculty, 
the  acquisition  of  which  is  so  delightful  to 
the  human  heart,  \\lidher,  on  the  pui ticular 
occasion  in  question,  there  be  or  be  not  a  dis- 
position  to  cmploj  it. 

An  engine  of  power,  good  but  how  of  ar- 
biliarj  power/  Hy  means  ot  \\hathas  been 
alreadv  desciibcd  under  the  name  of  the 
double-fountain  piineiple.  Exclusion  of  evi- 
dence (bailing  the  tew  exceptions  of  which 
account  will  be  takciO  is  contrary  to  reason. 
Hut,  as  often  as  a  judge  has  recourse  to  rea- 
son, lu  may  be  piett)  *iirc  of  having  the  opi- 
nion of  non-law)  crs  on  his  side.  Establish, 
then,  the  ii rational  excluding  rule,  you  have 
two  fountains,  fiom  the  one  or  the  other  of 
which  }ou  draw,  as  on  each  occasion  is  agree- 
able to  joii.  Would  you  serve  the  plaintiff? 
draw  from  the  fountain  of  reason  :  would  you 
sei  vc  the  defendant  /  draw  from  tht  fountain 
of  the  established  rule,  &tare  JCCIMS.  Secure 
of  eulogium  either  way,  the  ground  of  it  is 
at  your  choice.  Adhere  to  the  rule,  >ou  have 
the  praise  of  steadiness,  and  superior  probity : 
depart  from  it,  you  have  the  praise  of  libe- 
rality, and  superior  wisdom.  Adhere  to  it. 
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you  have  the  rigorists  for  your  applauders , 
depart  from  it,  you  have  for  the  same  purpose 
the  liberalists 

If  it  be  in  the  nature  of  the  exclusionary 
rules  to  save  the  judge  from  deception  oftener 
than  it  leads  him  into  it,  all  thi*  mischief  may 
be  found  to  be  made  amends  for,  and  out- 
weighed Whether  it  be  in  the  natute  of  such 
an  anangement  to  be  productive  of  any  such 
advantage,  is  a  question  that  will  be  consi- 
dered m  its  place 


CHAPTER  IV 
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IT  may  be  a  spectacle  not  altogethei  uninte- 
resting to  the  reader,  to  see  a  piotiuc  of  the 
exclusionary  system,  diawn  by  the  hand*  ot 
titled  and  official  pi  otcssoi  s  especially  should 
it  happen  to  be  4  matte  i  of  interest  to  him 
to  consider,  that,  \\eie  the  entne  system  of 
Jims  prudent  ml  law  to  be  lopresentid  in  the 
chaiacterof  Heicules,  thisineinbei  ot  it  might 
be  considered  as  his  foot  cv  pedc  IfuutJcm 
From  this  one  limb,  no  very  inadequate  con- 
ception may  be  foimcd  ot  the  beauty  and 
proportion  of  the  whole  He  to  whom  it  may 
be  a  matter  of  inteiest  or  cimosity  to  con- 
template it  in  that  character,  need  not  feai  to 
find  himself  in  any  such  perplexity  as  the 
employei  to  whom  the  dichitect  piescnted  a 
brick  as  a  sample  of  a  house 

In  the  tew  specimens,  which  the  icadei  will 
now  be  enlightened  with,  of  the  \\isdom  of 
English  <*ages,  he  will  see  at  one  and  the 
same  time  how  impossible  it  is  to  know  how 
anything  is,  and  how  certain  it  is  that  evciy- 
tlnng  is,  as  it  should  be  He  will  see  at  one 
view  a  specimen  of  the  dweininent,  the  se- 
cuiity,  and  the  consistency,  which  shine  forth 
with  perpetual  and  imdmnnished  lustre  fiom 
those  exalted  stations  and  (as  in  the  ca^e  of 
the  royal  sun  of  the  seventeenth  centuiy)  he 
may  propound  to  himself  foi  meditation,  or 
to  his  neighbour  for  debate,  —  ot  which  ot 
this  clubtei  of  vutues  is  the  splendoui  most 
conspicuous 

I  Peake(Edit  1801,)  152  LoulKenjon, 
C.  J.  "  All  questions  upon  the  uiU^s  of  evi- 
dence are  of  vast  impoi  tance  to  all  oideis  and 
degrees  of  men  ,  oui  lives,  our  libei  ty,  and  our 
property,  are  all  concerned  in  the  suppoit  ot 
these  rules,  which  have  been  matured  by  the 
wisdom  of  ayes,  and  are  now  i  evered  from  their 
Antiquity  and  the  yood  sense  in  which  they  are 
founded  .  they  are  not  rules  depending  on  tech- 
nical refinements,  but  upon  yood  sense  ,  and 
the  preservation  of  them  ts  the  first  duty  of 
judges."  3  Term  Rep  p.  707. 

IL  Peakef  159.  The  same  Lord  Kenyon, 
C  J.  "I  premise  with  mentioning  what  was 
said  by  Lord  Mansfield  on  this  subject}  that 


1  the  old  cases,  upon  the  competency  of  wit- 
nesses [i.  e  upon  the  question  whether  they 
shall  be  admitted  or  not  admitted,]  have  gone 
upon  very  subtle  grounds  '  " 

III.  Ashhurst,  J  "  There  is  so  great  a  cow- 
tradiction  in  decisions  respecting  the  bound- 
aries of  evidence,  that  I  rathei  choose  to  give 
my  opinion  on  the  paiticular  circumstances  of 
the  case,  than  to  lay  do\\n  any  general  rule 
on  the  subject  "  3  Term  Kep  p  27 

IV  Buller,  J    "  This  ease  involves  in  it 
the  question  which  has  been  so  repeatedly 
agitated  in  couits  of  law,  what  objections 
go  to  the  credit,  and  what  to  the  competency, 
of  the  witness   "   [what  objections  have  the 
effort  of  excluding  the  witness  and  what  ob- 
jections have  no  effect  at  all ,]  "  than  which 
no  question  is  moic  perplexed  "  Ib.  on  the 
same  occasion. 

V  Giosc\J  '*  The  distinction  between  co//i- 
petency  and  c/cdit  is  by  no  means  accurately 
settled     in  many  of  the  books,  the  shade  be- 
tween them  it*  so  light  that  the  boundaries 
of  either  can  hardly  be  peiceived  [i   e  that 
it  can  hardly  be  known  whether  the  witness 
is  to  be  admitted  01  excluded  ]    But  m  all 
the  books  which  treat  ot  evidence,  there  are 
c CM  tain  teclinual  niles  laid  down  which  are 
hiijhly  beneficial  to  the  public,  nml  ought  not 
to  be  departed  horn  "  *  2  Term  Rep.  p.  208, 
anno  1788 

VI  Speaking  of  the  question,  \\liether,  in 
a  mminal  cau^e,  the  testimony  of  apioposed 
witness,  having  an  inteiest,  which  may  be 

*  Hettdet  — Public  ?— bencluialto  thepublic? 
technical  rules  bcmiicial  to  the  public  ?  Some* 
how  or  other,  is>  there  not  something  ot  an  erra- 
tum liHie  ^ 

Contpifci  — No  erratum  at  all  In  jurispru- 
dence eveiythm#  is  ritflit,  when  aright  inter- 
preted When  that  which  has  been  haid  comes 
to  be  interpreted  (or  in  his  phrase  <0/isf»w</,) 
various  ami  numberless  are  the  circumstance  to 
be  taken  into  the  account  amongst  others,  the 
subject-matter,  the  occasion,  anil  the  place. 

If,  at  Surgeons'  Hall,  occasion  happening  to 
make  mention  ot  a  certain  disease,  tne  learned 
professors  were  to  speak  ot  it  as  beneficial,  highly 
beneficial  to  the  puhhc,  could  any  doubt  be  en- 
tertained what  public  was  intended  * 

I  beg  paulon  of  the*c  professors,  in  that  seat 
ot  real  learning,  tor  a  comparison,  which,  if  not 
arieht  interpreted,  would  to  them  be  so  full  of 
injury.  The  Piaster  plague,  which  is  at  once 
their  enemy  and  their  friend,  is  combated  by 
them  with  degrees  of  success,  varying  of  course 
with  the  skill  ot  the  curator,  and  the  idiosyn. 
cracy  of  the  afflicted:  but,  whatever  else  may 
happen  to  be  wanting,  zeal,  at  the  least,  is  never 
wanting,  by  them  the  disease  was  not  created, 
by  them  it  is  not  fostered ;  who  among  them  was 
ever  heard  to  eulrgize  it  * 

Who  is  the  lawyer's  neighbour9  Answer,— 
the  lawyer.  By  what  man  was  the  duty  to  his 
neighbour  ever  ?o  fully  understood,  so  assidu- 
ously practised  ? 

Who  are  tl  e  lawyer's  public?  The  public 
composed  of  lawyers. 
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nffected  by  his  testimony,  in  a  future  con- 
tingent civil  cause  relative  to  the  same  trans- 
action, shall  be  admitted; — kk  The  cases  on 
this  point,"  ^ays  Mr  Peake,  *'  are  M>  contra- 
dietary,  that  it  *s  unpa**(hk  to  attempt  to  re- 
concilf  them."  Thus  far  the  institutionalise 
In  such  provoking  colours  does  the  absurdity 
of  this  learning  sometimes  show  itself,  that 
the  most  wary  and  devoted  voUries  of  the 
jurisprudential  Themis  aie  sometimes  off 
their  gu.ird. 

Observe  now  what  follons  in  the  picfaee 
(which  is  al\\a\s  the  last  part  pnntcd)  of  the 
same  reallv  useful  ami  instructive  ticatUe,  in 
comparison  \\ith  which  the  pel  lonnances  of 
the  two  titled  institutionalisfs  sound  liketlie 
drivelings-  of  an  old  woman  in  her  dotage. 

VII.  IVake,  Preface,  v.  kt  The  chapter  on 
parol  testimony  also  is  in  a  gic'it  nu-asme 
new :  for  the  rules  of  evidence  in  Hiis  respect 
have  been  -o  much  alter*  •/,  and  so  much  light 
has  bem  thrown  on  them  b\  decisions.,  that 
comparative!}  little  is  to  be  collected  from 
ancient  hooks  that  is  sjitisf'ietoiv  on  the  sub- 
ject. It  usis  said  by  LonI  Man-iicld  (  I  HI.ic. 
ft(5fi,)  \\ith  that  foice  ot  expulsion  pecuhiii 
to  gicat  minds,  \\ho  excuse  the  pght  of 


Siderfin  or  Kcble,11  sa\s  Lord  Mansfield • 
"  and  here,"  says  the  commentator,  "  we 
see  the  force  of  expression  peculiar  to  great 
minds,  who  exercise  the  right  ot  thinking  for 
themselves."  But,  my  good  lord,  if  not  from 
the  decision*  of  pieccding  judges  as  reported 
b)  anj  man  whom  chance  has-  raised  up  to  re- 
poit  them,  fioin  \\liom  \\ould  }ou  take  }<mr 
nile^r  Fiom  your  own  secret  ^detonmiia- 
tii'iis,  never  communicated,  and  impossible 
tn  be  conformed  to,  because  impossible  to  be 
known  ?  Think  for  }our*cl\cs  an('  welcome: 
thinking  for  uwr^clvcs,  \ou  think  for  us: 
but  at  lea^t  render  it  possible  for  us  to  know 
\\liat  }ou  think,  before  }ou  ruin  us  for  not 
ha\ing  conlormed  to  it. 


CHAPTER  V. 
sprc  UN  OF  uxr 


A  LOT  of  exidcnce  which  one  of  the  parties 
wouM  \vish  in  see  piodueiMl,  fails  of  being 
pioduccd  Whence  corner  this  tailuie?  Is  it 
that  it  might  have  been  forthcoming1,  but  the 
law  or  the  jndge  \\ill  not  suffer  it  to  be  pro- 
duced  •*  In  this  CHM\  the  exclusion  put  upon 


thinking  for  themselves  before  thr\  assent  to  '  it  may  be  said  to  be  positive.  Is  it  that  it 
the  authoiify  of  othcis — *  We  do  not  Mthcie  (  might  haxcbren  toithcoming,  but  the  law  or 
to  take  our  niles  of  evidence  iiom  Sulertin  the  judge  withholds  any  of  thos-e  aids,  any  of 
or  Keble/  Hejecting  thn«c  (Mscb  \\lneh  \\ere  J  those  pawt  ;*s  (coeici\e  or  icmunerative,  but 
not  suppoitid  by /;/<//<•//>/<•*,  that  great  judge  ,  moie  espcciall}  coeicive,)  which  in  the  case 
established  a  w/s/<m  for  his  MICCC^OIS  to  fol-  I  of  this  or  that  other  aiticle  of  evidence  sue 
low;* and  cowpc'cnce  and  m'i/* ////////,  so  lie-  |  not  refused,  \\hich  are  necessar}  to  its  being 
quently  confounded  together,  are  now  rani-  :  forthcoming,  and  tor  want  ot  which  it  fails 
rutcly  defined  and  well  utulti\*ta<i*i.  \  of  being  so  i  In  this  ca*>c,  the  exclusion  may 

Accurately  di/i/ted  and  m  fl  nnJu^tood ' —  i  be  said  to  be  negative. 

these  very  objects-,  in  tin1  decisions  concern-  !  Supposing  the  exclusion  improper,  in  the 
ing  which,  in  the  declared  opinion  of  one  of  ,  former  ea^e  the  injur}  done  is  more  palpable, 
the  noble  and  learned  loid's  colleague*-,  there  but  in  the  other  is  not  less  real.or  extensive, 
was  "so  great  a  contradntton  ;"  and  at  that  •  Positive  or  negative,  at  \\ho-e  instance  is 
same  time,  in  the  opinion  ot  another  of  those  ,  the  exclusion  put  upon  the  evidence?  It  the1 
his  learned  colleagues,  a  degree  ot  perplenti/  person  \\hose  evidence  is  in  question  be  a 
than  which  a  great ei  is  not  to  he  found  an\-  '  party  in  the  cau^e,  then  come  the  questions 
where.  Such  i^  the  soil  of  matter  endea-  j  —  Is  it  at  his  own  instance;  or  at  that  of  a 
voured  to  be  pa^-ed  upon  mankind  lor  accurate  co-party  on  the  same  side;  or  at  that  of  the 
definition  and  yo<nl  u/i</t  t  ^tainlintj  by  men  of  party,  or,  if  several,  of  a  pait\,  on  the  oppo- 
lawl  Thus  it  is,  that,  as  far  as  they  lri\c  ^ite  side?  If  he  be  an  extumeoiLS  witness, 
their  wish,  cveiy  intellect u.il  object  that  then  come  the  questions — Is  it  at  the  in- 
comes within  the  sphere  of  their  activit}  is  j  stance  of  a  part}  on  the  same  side  of  the 
defined  and  understood.  I  cause  as  that  of  the  part}  by  whom  his  evi- 

Understood  ?  to  be  \\liat  v  The  answer  is  |  dence  is  or  would  have  been  called  for;  or  at 
already  given  —  given,  and  by  the  saint1  hand:     the  instance  of  the  party,  or  a  part},  on  the 

to  be  (what  the}  are)  "  so  contradictory  !  opposite  side;  or  at  his  own  instance;  or  at 

that  it  is  impo^ible  to  attempt  to  reconcile  j  that  of  a  third  person,  a  sti anger  to  the 
them."  The  application  of  the  observation 
has  there  indeed  its  limits:  but  whether  any 
such,  or  any  other,  limits  to  it  were  neces- 
sary, the  reader  will  soon  be  enabled  to 
judge. 

In  those  scats  of  learned  wisdom,  what 
should  a  man  do,  were  his  longing  ever  so 
anxious  to  escape  from  ptaise  ?  "  We  do  not 
sit  here  to  take  our  rules  of  evidence  from 


or,  in  each  respective  case,  at  the  joint  in- 
stance of  two  or  more  such  persons?  By  one 
person  the  exclusion  may  be  called  for  on  one 
ground,  by  another  on  another  ground:  on 
one  ground  it  may  be  improper,  on  another 
not. 

The  exclusion  put  upon  the  evidence,  is  it 
put  upon  it  at  all  events,  or  only  in  certain 
events  ?  or,  what  comes  to  the  same  thing, 
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are  there  any  events  in  which  it  may  be  taken 
off?  Hence  we  sec  another  distinction  ab- 
solute exclusion,  conditional  exclusion 

By  the  wonder- woi  king  hand  of  logic,  con- 
ditions are  changed  into  limitation*,  limita- 
tions into  exceptions  Inipropei  it  absolute, 
the  exclusion  may,  by  the  conditions,  the  li- 
mitations, the  exceptions,  be  bi  ought  within 
the  pale  of  piopnety  ,  by  its  tendency  to  save 
collateral  inconvenience,  delaj,  expense,  01 
vexation. 

Of  possible  conditions  the  numbei  is  in- 
finite Distinguished  horn  the  held,  stand 
those  which  lespect  the  existence  ot  othei 
evidence  to  the  same  tads 

In  some  instances,  the  evidence  in  ques- 
tion is  excluded,  unlew  some  othei  evidence 
is  produced  likewise  Exclusion  ni*>i  aha,  01 
si  non  aha  (probatio,  understood  ) 

The  most  common  as  v\ell  a**  impoitant 
ease,  is  where  the  other  evidence,  thus  made 
requisite,  is  requited  to  bo  produced  on  the 
same  side  of  the  cau^c  Exc  lusion  nisi  aha 
fft  eodcm  (later e,  nuclei  stood  ) 

Of  this  case  an  example  is  presented  by 
the  rule  of  law  which  leqiures  two  witnesses. 
Every  man  is  excluded — eveiy  man,  be  he 
who  he  may,  unless  he  comes  with  anothci 
in  Ins  hand  Two  piopositions  are  heie  as- 
sumed. All  men  are  liais,  and  all  judges 
fools  Without  the  second,  the  lust  (we 
shall  see)  would  be  insufficient. 

Anothei  case  is,  wheie  the  evidence  thus 
made  requisite  is  leqiuied  to  have  been 
produced  (01  at  any  i  ate  to  be  about  to  be  pio- 
dueed)  on  the  opposite  01  adveise  side  Ex- 
clusion w;s£  aha  et  op/xmlo,  01  <>i  adieiw 

To  this  In;«id  may  be  letened  the  exclusion 
put  upon  countei -evidence,  in  the  ca^e  wheie 
the  pnmai y  evidence,  by  \vhich  the  demand 
for  it  would  have  been  produced,  fails  itself 
of  being  produced  It  the  evidence  supposed 
to  have  been  piepared  against  the  clmiactei 
of  Te&tis  fails  ot  being  pioduced,  any  evi- 
dence that  may  have  been  prepated  in  support 
of  the  chauictei  of  the  same  witness,  will  na- 
turally be  excluded  And  so  in  the  ca'-e  of 
ahtn  evidence  Failing,  on  the  other  sidt, 
the  evidence  which  supposed  the  man  theie, 
you  have  no  need  to  piovt1  him  else  wheie 

In  every  case  of  conditional  exclusion,  a 
case  of  absolute  exclusion  is  included.  By 
the  condition,  the  limitation,  the  exception, 
the  case  is  divided  into  two  cases  in  one,  the 
evidence  in  question  is  not  excluded ,  in  the 


other,  it  is.  To  the  first  of  the  two,  the  dis- 
cussion conceimng  the  piopriety  of  the  ex- 
clusion is  confined 

Wheie  no  condition,  limitation,  or  excep- 
tion, is  spoken  of,  the  exclusion  must  be  un- 
dei  stood  to  be  absolute. 

In  other  instances,  the  evidence  is  excluded, 
if  theie  be  other  evidence  not  excluded,  ?w- 
/t'ss  there  be  other  evidence  (utidei stand,  of 
this  or  that  paiticular  description  )  Exclu- 
sion si  aha. 

If  the  case  affoid  other  evidence,  and  that 
othei  evidence  sufficient,  and  this  sufficient 
duel  admitted  evidence  not  attended  with  a 
mass  ot  collateial  inconvenience,  pieponde- 
nint  ovoi  that  with  which  the  dehveiy  of  the 
excluded  evidence  would  have  come  accom- 
panied,— the  exclusion,  it  is  plain,  can  do  no 
hai  m  To  this  head  belongs  (as  we  shall  see) 
one  of  thi?  two  clashes  of  cases  in  which  the 
exclusion  put  upon  evidence  is  pioper  and 
justifiable 

The  party  whose  interest,  according  to  his 
conception,  v\ould  be  served  by  the  evidence, 
insists  upon  it.  The  collateial  inconvenience 
with  which  it  would  be  attended,  is  not  no- 
ticed by  him,  01  not  i  egarded  \)y  him,  01  is 
pei haps  the  veiv  and  only  cause,  the  final 
cause,  of  the  demand  he  makes  of  it  But  by 
the  judge  it  \\ill  be  icgaided,  and  regaided 
with  otliLM  eyes 

To  this  head  will  be  found  refeiable,  kinds 
of  evidence  in  gieat  mas^s  against  which, 
with  more  01  less  icason,  the  clooi  is,  01  has 
been  pioposed  to  be,  shut  — 1  Inferior  make- 
shift evidence  excluded,  en  pioposed  to  be 
excluded,  in  consideiation  ot  oidimuy  loirular 
evidence  fiom  the  same  souicc  ,  2  Oidmaiy 
excluded,  in  expectation  of  supei -ordinary, 
more  satistactoiy  and  persuasive,  evidence, 
fiom  the  same  01  other  souices,  3.  Where 
the  demand  for  it  is  cieated  by  some  other 
lot  of  evidence  on  the  same  side  01  on  the  op- 
posite side  of  the  cause, — any  soi  t  of  evidence 
excluded,  viz  in  the  case  where  the  evidence 
by  which  (had  it  been  pioduced)  the  demand 
would  have  been  created,  fails  of  being  pio- 
duced 

So  fai  as  the  supposition  of  better  evidence 
is  verified,  the  infenoi  would  produce  the  bad 
effects  of  inelevant  evidence  so  far  as  the 
supposition  fails  of  being  verified,  certain  mis- 
decision,  as  ceitam  as  in  cases  of  deception  by 
bad  and  false  evidence,  is  the  result 
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Or  the  production  of  evidence,  pecuniary  ex- 
pense is  an  ordinary  vexation,  —  in  home  shape 
or  other,  in  >onie  degree  or  other,  an  inse- 
parable, consequence.  To  wan  ant  the  pro- 
duction of  ar,}  lot  of  evidence1,  the  ncce^itv 
of  it  to  some  one  of  the  other  purposes  ot 
justice  (ultimate  derision,  when  dye,  on  the 
plaintiff's  .side,  ultimate  decision,  \\lien  due, 
on  the  defendant's  Mde)  is  an  indispensable 
condition.  A  lot  of  evidence  i^  proposed  to 
be  produced.  The  advantage  piopo-rd  from 
the  production,  ~-i\  it  ima^inarv  .'  —  is  it  out- 
weighed bv  the  inconvenience?  In  eithei  cu^e, 
exclusion  is  the  icsult. 

The  cases-,  then,  in  which  exclusion  ma\ 
be  pio[)er,  may  he  distiihuled  under  two 
grand  heads  .  — 

I.  To  the*  first  head  in  ij  he  refeircd,  those 
in  \\liich  no  mischief  at  all  can  result  liom 
the  exclusion. 

If  this  he  the  case,  it  must  he  either  —  1. 
because  the  suit  itselt  is  of  such  a  natuie  that 
no  good  can  come  tiom  it  ;  01,  li.  because, 
though  the  part  taken  bv  tlie  party  by  \\hoin 
the  evidence  i-  called  tor  be  necessary  to  jus- 
tice, the  evidence  in  question  i^  not  necessary 
to  his  making  it  good.  The  plaint  ilf  being 
in  the  n^ht,  the  evidence  is  not  necessary 
to  the  establishment  of  his  demand;  01,  the 
defendant  being  in  the  ii^ht,  the  evidence  in 
question  is  not  necessary  to  his  defence  —  to 
the  saving  him  from  that  burden  \\hich  the 
demand  seeks  to  throw  upon  him. 

To  the  fiist  of  the  two  divisions  belong 
all  those  casc->  in  \\hich  obtainment  of  the 
information  sought  tor,  is  sought  foi,  not  in 
the  ehaiacter  of  a  means,  but  in  the  character 
of  an  end:  \\heie,  instead  of  calling  for  the 
evidence  foi  the  purpose  of  the  suit,  the  suit 
itself  is  instituted  for  no  other  puipose  than 
that  ot  coming  at  the  evidence:  coming  at 
the  information  wanted,  bv  demanding  it  and 
employing  the  hand  of  the  jud^e  to  extract  it 
by  Ton-cot  law,  in  the  character  of  evidence. 
The  suit  in  this  ca^e  is  \\liat  lias  been  called 
a  feigned  s'mt,  or  might  better  be  called  a 
sham  or  fraudulent  Miit  ;  for  the  suit  itself  is 
real,  though  the  object  of  it  be  disguised. 

On  this  occa.sion,  however,  if  the  exclusion 
nc  to  be  justified,  it  mutt  be  understood  that 


the  party  (say  the  plaintiff)  has  no  right,  on 
an\  sioie,  to  the  information  called  for  by 
him  on  tho  score  of  evidence :  which  is  as 
much  a<  to  s;iyf  that  he  could  not  have  ob- 
tained it  bv  a  suit  professedl}  directed  to  that 
end.  For  if,  having  a  right  to  it,  he  obtains 
it  like  a  corollarv  in  mathematics-,  in  the  form 
of  evidence*  called  for  on  the  occasion  of  an- 
other suit,  so  much  the  better:  the  business 
of  two  suits  is  done  in  one:  two  birds  are 
killed  with  one  stone.  If,  in  prosecuting  for 
one  crime  or  one  \\iong,  vou  get  evidence 
that  enable-*  \ou  to  puni>h,  or  compel  satis- 
faction as-  for  anolhei,  so  much  the  better: 
out  ot  two  lot*  of  vexation,  expense,  and 
delav,  one  is  saved. 

Thus  to  the  man  of  reason  not  so  to  the 
man  ot  la\v.  To  him  it  will  be  downiight 
cheating  —  cheating  him  out  of  that  part  of 
the  expense  which  becomes  pi  ofit  in  his  hands. 
If,  of  the  evidence  which  the  case  affords, 
then.1  be  any  mateiial  pnri  behind,  there 
vv nuts  no  other  ^lound  (or  postponing  the 
decision,  though  the  suit  be  a  single  one. 
Hut  it,  ot  the  ma-s  of  evidence  suilicient  for 
warranting  a  do/en  decisions,  in  allowance  or 
disallow ance  ot  M>  manv  different  demands, 
the  whole  be  hiou^ht  foith  on  the  occasion 
of  one  demand,  —  -  the  contiovei'sv  }•*  as  ripe 
for  tho  do/en  decision-*  in  this  ra-sc,  as  tor  the1 
single  derision  in  the  other.  Hut  this  sort  of 
Niithmofic  does  not  accoid  with  the  books 
of  the  man  of  law.  The  cmU  of  justice  only 
aie  served  bv  it  the  ends  of  judicatme  are 
sacrificed  bv  it. 

To  the  other  division  belong  all  those  cases 
in  which,  howsoever  it  happen*,  the  infor- 
mation tendered  or  called  for  in  the  character 
of  evidence,  is  not  neces-ar)  to  ju&tice:  it 
i^  nielevant,  or,  though  relevant,  useless, 
because  there  is  enough  without  it,  whether 
horn  a  different  source,  or  of  a  better  kind 
from  the  same  source  ;  or  whether  there  be 
enough  without  it  or  no,  it  is  still  useless, 
because  sure  to  be  icfuted  or  outweighed  by 
other  evidence.* 

In  all  these  ra«es,  as  in  the  former,  if  the 
evidence  in  question  were  produced,  the  vexa- 
tion, expense,  and  delay,  attendant  on  the 
production  ofit,  would  be  so  much  pure  mis- 
chief, unpaid  for  by  any  advantage.  There  is 

*  As  in  the  case  of  an  incoruM-t  tran-oipt 
tenduiecl  on  one  side,  the  original  being  to  be 
produced  on  the  other. 
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more  or  less  to  put  in  one  scale,  theie  is  no- 
thing to  put  in  the  other 

IL  Thus  much  for  the  first  principal  head 
To  the  other,  belong  nil  the  cases  in  which 
'there  is  more  or  less  to  put  in  each  of  the 
two  scales  in  the  one,  the  mischief  from 
the  exclusion  of  the  evidence  (a  mischief,  in 
the  composition  of  winch,  misdecision,  or  the 
danger  of  it,  will  in  general  be  either  the 
chief  or  the  sole  ingredient  )  in  the  othei , 
the  mischief  from  the  admission  of  the  evi- 
dence ,  a  mischief  which  resolves  itself  into 
vexation,  expense,  and  delay,  jointly  01  se- 
parately, as  already  so  often  mentioned 

In  all  these  cases,  wo  may  see  woik,  moie 
or  less,  for  the  judge  for  the  legislator,  none 
at  least  if,  in  the  drawing  of  his  fust  lino, 
he  has  wi  ought  with  a  skilful  hand  In  cveiy 
instance  there  is  a  question  of  fact  to  be 
tried;  in  no  instance  need  thcie  be,  ought 
there  to  be,  any  question  of  law  Under- 
stand, any  new  question  of  law,  cieatcd  by 
the  arrangements  here  proposed  to  be  made, 
relative  to  exclusion  and  admission  foi  the 
question,  whether  a  man  has  a  light  to  the 
information  on  any  other  score  than  that  of 
evidence  (evidence  in  relation  to  a  diffeient 
suit,)  is  indeed  professedly  a  question  of  law, 
but  a  question  supposed  to  have  been  alicady 
settled,  on  its  propel  giounds 

1  Pn  st  gtand  and  proper  head  of  ob]ection 
to  the  admission  of  the  pioposed  evidence 
The  mfoimatioii  is  not  really  wanted  as  evi- 
dence, and  is  such  as  the  paity  has  no  light 
to  on  any  other  score     Or,  though  called  for 
undci  the  notion  of  its  serving  as  evidence, 
it  is  not  twpnhlc  of  being  of  any  use 

Questions  for  the  ronsideiation  of  the 
judge  — 

1.  Has  the  party  a  light  to  call  foi  the  in- 
formation in  question,  b\  a  «iut  on  puipo«e, 
having  that  object  and  no  othei  '•>  A  question 
of  law,  but  supposed  to  be  already  settled 

2  The  evidence  piopo*ed  foi  delueiy,  is  it 
necessary  to  justice ^  Is  it  relevant9  Is  either 
paity  in  want  of  it?  To  either  paity  is  it  ca- 
pable of  being  of  usev  Questions  which  aie, 
all  of  them,  questions  of  fact     questions  upon 
which  no  light  can  be  thiown  by  leferenno 
to  uiles  of  law,  deduced  01  dedueible  from 
anything  that  has  been  done  in  any  preceding 
cause. 

If  the  answer  to  these  several  questions  be 
in  the  negative,  there  is  no  account  to  be 
taken  of  vexation,  expense,  and  delay  To 
some  amount,  inconvenience  in  all  these 
shapes  cannot  but  be  attendant  on  the  pro- 
duction of  the  evidence  but,  as  to  the  quan- 
tum, it  is  needless  to  inquire,  since,  for  the 
purpose  of  the  exclusion,  theie  is  sure  to  be 
enough;"  theie  is  nothing  to  set  against  it 

IL  Second  and  last  grand  and  proper  head 
of  objection  to  the  admission  of  the  proposed 
evidence.  The  deb vei  y  of  it  is  attended  with 


collatei  al  inconvenience,  in  the  shape  of  vexa- 
tion, expense,  and  delay,  to  an  amount  greater 
than  the  advantage  derivable  from  the  ad- 
mission of  it ,  that  is,  than  the  mischief,  in 
the  shape  of  danger  of  misdecision,  attendant 
on  the  exclusion  of  it 

Questions  for  the  consideration  of  the 
judge  — 

1  Amount  of  the  mischief  of  mis  decision 
(or,  what  comes  to  the  same  thing,  failure  of 
justice  for  want  of  decision  )    This  depends 
upon  the  nature  and  importance  of  the  cause: 
its  nature,  whether  cnminal  or  non-eiiminal; 
its  importance,  —  if  uiiumal,  measured,  on 
the  side  ot  the  public,  by  the  magnitude  of 
the  mischief — on  the  side  of  the  defendant, 
by  the  magnitude  of  the  punishment    if  non- 
cuminal,  measured  on  both  «ode«.  by  the  value 
of  the  benefit  and  bin  then  at  stake,  taking 
into  arcqunt  the   ciirumstances  influencing 
sensibility  on  both  sides  *     This  will  be  at 
any  late  a  question  of  fact,  including  01  not 
including  questions  of  law,  arcoidmg  as  the 
legislator  has  done  or  left  undone,  done  well 
01  ill,  the  duty  of  giving  a  complete  catalogue 
arid  bet  of  definitions  of  the  seveial  cnrnes, 
with  their  iespective  punishments,  of  the  se- 
veral sorts  of  rights,  with  the  seveial  modes 
of  satisfaction  attached  to  lufnngement  in 
each  case    But,  be  thei  e  ever  so  much  of  law, 
it  will  be  a  <»ort  of  law  the  demand  for  which 
is  to  be  set  down  to  other  accounts,  and  not 
to  this 

2  Amount  of  the  danger  of  misdeasion ; 
i  e  of  the  probability  of  misdunsion,  consi- 
dered as  liable  to  lesult  fiom  the  exclusion 
proposed  to  be  put  upon  the  evidence     thjs 
will  at  an)  late  be  a  puie  question  of  fact 

Under  each  of  these  <*e\cial  heads,  five 
propositions  have  pioented  themselves  a* 
tiue  — 

1  That,  on  each  of  the  grounds  indicated 
by  these  heads,  cases  may  arise  in   which, 
whatevei  mischief  may  result  fiom  exclusion, 
a  gi eater  mischief  may  aiise  from  non-exclu- 
MOII    a  mis{  hicf,  viz.  in  the  shape  of  the  vexar 
tion,  expense,  and  delay,  to  which,  separately 
01  in  conjunction,  it  may  happen  to  be  mse- 
paiable  fiom  the  admission  of  the  evidence 

2  That,  between  the  cases  in  which  the 
quantities  on  the  one  side  aie  the  gi  eater,  and 
the  cases  in  which  the  quantities  on  the  other 
side  aie  the  gi  eater,  the  separation  is  not  m 
general  (if  indeed  in  any  instance)  so  clear, 
as  to  be  capable  of  serving  with  advantage  as 
a  foundation  for  any  general  rules 

3  That  therefore  it  is  in  all  these  cases  in. 
cumbent  on  the  legislative  authority  to  leave, 
or  rather  to  place,  in  the  hands  of  the  judi- 
cial, such  a  latitude  of  discretionary  power, 
as  shall  enable  it  to  form  the  estimate  on  both 


*  Dumont's  Trait&de  Legislation  "  Intro- 
duction to  Morals  *ndtLegislation."  (See  VoL  I. 
P  21.) 
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sides,  and  thence  to  draw  the  balance  in  each 
individual  instance,  on  the  occasion  of  each 
individual  suit. 

4.  That,  inasmuch  as  on  these   grounds 
general  rules  cannot  to  any  good  purpose  be 
laid  down  in  the1  way  of  statute  law,  by  the 
legislature  itself — by  the  only  authority  a- 
vowedly  and  directly  competent,  at  any  given 
point  of  time,  and  of  its  own  motion,  and  by 
its  own  authority,  to  lay  down  general  rules, 
— much  les-s  can  any  such  rules  be  laid  down, 
to  any  good  purpose,  in  the  way  of  jmispru- 
dential  law,  by  a  man  exercising,  under  the 
mask  of  the  judge,  the  authority  of  the  legis- 
lator ;  professing  obedience,  when  he  is  exer- 
cising power;  pretending  to  find  ready-made 
—  made  already  by  an  imaginary  being,  the 
law,  the  very  law  which  he  him&elf  is  making 
at  the  time. 

5.  That,  to  obviate  this  propensity  to  do 
by  bad  means  that  which  on  this  occasion 
ought  not  to  be  done  by  any  even  the  best 
means,  the  legislator  ought  not   to  content 
himself,  on  this  occasion,  either  with  simpl) 
abstaining  fiom  t}ing  up  the   hands  of  the 
judge,  or  even  with  committing  to  his  hands 
the  requisite  latitude  of  discretion  in  express 
term-  ;  but  that  it  will  be  further  necessary 
expressly  to  declare,  that  in  no  instance  shall 
the  judge,  on  foiminghis  decision  for  the  ad- 
mission or  exclusion  of  the  evidence  in  that 
individual  cause,  make  or  admit  of  any  refe- 
rence  to  what  may  have  been  done  by  any 
other  judge,  or  even  by  himself,  in  any  pre 
ceding  cause:  any  more  than  a  jury  does,  in 
giving  damages  tor  a  trespass  against  person 
or  goods:  tor  that,  in  these  C,"M-S,  the  path  of 
precedent  is  the  path  of  constant  error. 

Of  the  absence  of  the  discretional')  power 
here  contended  tor,  what  is  tin*  consequence? 
That  the  chances  against  light  decision  will 
be  all  along  as  infinity  to  one;  in  a  word,  that 
the  decision  pionounced  will  be  almost  al- 
ways wiong  and  mischievous.  The  ground  of 
decision  in  each  ca-c  will  be,  not  the  ciivum- 
stanccs  of  that,  individual  case,  not  the  pro- 
portions between  the  quantities  in  that  case, 
but  the  circumstance*  of,  the  proportions 
between,  the  quantities  in  some  other  case : 
some  other  case,  in  which  they  have  but  one 
chance  against  an  infinity  of  chances  for  not 
being  different  from  what  they  are  in  the  case 
in  hand. 

In  a  word,  in  a  case  of  this  description,  the 
looking  to  precedent  for  a  rule  would  be  ex- 
actl)  as  incongruous  and  ini&chiovous  as  if,  on 
an  account  between  A  and  B,  the  balance  were 
to  be  deduced,  not  from  a  comparison  of  the 
sum  of  the  items  on  one  side  with  the  sum 
of  the  items  on  the  other,  but  by  copying  the 
balance  of  a  former  account,  in  which  the 
items,  as  well  as  the  persons,  were  all  diffe- 
rent: an  account  between  C  and  D. 

In  other  words,  aftd  those  more  familiar  to 


English  ears,  the  question  as  between  admis- 
sion of  the  evidence  on  one  hand,  and  exclu- 
sion on  the  ground  of  vexation,  expense,  and 
delay  (jointly  or  separately,)  on  the  other, 
ought  in  every  instance  to  be  treated  as  a 
question  of  fact,  in  no  instance  as  a  question 
of  law:  and  accordingly  it  should  be  the  spe- 
cial care  of  the  legislator,  by  apt  prohibitory 
words,  to  make  sine,  a*  far  as  it  depends  upon 
him,  that  no  question  of  law  shall  ever  be 
made  of  it. 


CHAPTER  II. 

ON   Till:  GROUND  OF  VEXATION, 
IN    \\1IAT  CASLS  I'UOFFK. 

§  1.  jHwhJieation*  of  which  vexation,  consi- 
dt'ft'tl  </s-  a  (/round  for  excluding  evidence, 
is  susceptible. 

TIIK  idea  of  vexation,  judicial  vexation,  is 
a  most  extensive  one  :  punishment  itself — 
punishment  in  all  its  modifications  —  is  but 
ii  modulation  of  it. 

Vexation  is  evil,  any  evil,  produced  by  the 
hand  of  law  :  if  with  a  diurt  intention  (ulti- 
mate or  not  ultimate)  the  evil  comes  under 
the  name  of  punishment :  if  not  with  a  direct 
intention,  whether  with  or  without  an  mdi- 
reel  intention  (which  KS  as  much  as  to  say, 
with  or  without  a  prospect  of  this  result,  in 
the  character  of  a  consequence  of  the  act  of 
power  exercised,')  it  then  comes  under  the 
notion,  not  of  punishment,  but  of  vexation. 

From  the  acts  done,  with  or  without  ne- 
cessity, in  a  course  of  judicial  procedure;  and 
in  particular  fiom  the  acts  done  for  the  pur- 
pcM1  of  the  obtciinment  and  delivery  of  evi- 
dence,—  vexation  (it  \\ill  be  seen)  is  liable 
to  be  pioduced  in  the  breasts  of  persons  of 
vaiious  descriptions,  implicated  habitually  or 
occasional!}  in  the  juridical  transactions :  — 
I.  Paitics;  fcj.  Witnesses;  3.  Third  persons; 
4.  The  public  at  large  ;  5  Professional  law- 
jers,  in  the  character  of  assistants  to  the 
paities;  0.  Judges,  and  the  official  lawyers 
under  them. 

As  to  the  vexation  considered  as  liable  to 
fall  upon  the  parties  in  the  mere  character  of 
parties,  it  belongs  not  to  the  present  purpose. 
Hut  a  party,  whether  at  his  own  instance,  or 
at  that  of  an  adversary  or  a  co-party,  is  liable 
to  be  received  in  the  character  of  a  witness : 
received  to  give  information  relative  to  the 
matters  of  fact  in  question,  just  as  it  might 
happen  to  an  extraneous  witness  to  do.  It  is 
in  this  quality,  and  this  alone,  that  any  vex- 
ation  to  which  it  may  happen  to  him  to  stand 
exposed,  is  to  the  purpose  here. 

I.  Of  vexation  by  reason  of  attendance,  the 
evil  will  not,  in  a  direct  way,  naturally  fall  on 
any  other  person  than  the  proposed  witness. 

In  the  character  of  a  ground  of  exclusion, 
it  therefore  has  no  place,  if,  notwithstanding 
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the  vexation,  the  proposed  witness,  by  his 
own  consent  freely  and  fanly  obtained,  deli- 
vers, or  is  ready  to  deliver,  such  his  testi- 
mony. 

No  more  has  it,  in  the  opinion  of  the  judge, 
if  a  compensation,  such  as  in  the  opinion  of 
the  judge  is  an  adequate  one,  be  tendeied  to 
him  :  and  in  this  case  there  is  nothing  which 
should  render  the  compensation  incapable  of 
being  rightly  estimated,  moie  than  in  a  mul- 
titude of  othei  cases  in  which  such  estimation 
is  performed  in  every  diy's  practice 

In  a  remote  way,  it  may  however  happen 
that  the  evil  of  vexation  by  ica^on  of  atten- 
dance shall  fall  on  person**  othei  than  the 
proposed  witness 

One  example  is,  when,  in  consequence  of 
the  evidence  of  the  proposed  witness,  it  be- 
comes necessary  to  the  paity  against  whom 
such  evidence  makes,  to  oppose  it  by  loun- 
tei -evidence,  such  HS  othei  wise  would  not 
have  been  produced  In  this  rase,  to  any 
vexation  piessing  on  the  pioposed  witncv., 
must  be  added  the  vexation  attached  to  the 
dehveiy  of  such  counter -evidence  which 
vexation  (it  being  supposed  to  be  of  that  sort 
which  attaches  on  attendance)  will,  if  mi- 
compensated,  rest  on  the  shouldeis  of  the 
counter- witness ,  if  compensated  (viz  at  the 
expense  of  the  countei-paity,)  upon  those  of 
the  counter- paity  at  whose  expense  it  is  com- 
pensated 

Another  possible  example  is  this  — Ovei 
and  above  anj  vexation  pressing  upon  the 
pioposed  attendant  witness*  himself  by  icason 
of  his  attendance,  some  vexation  (some  posi- 
tive loss,  foi  example,  01  lov>  of  an  oppoi- 
tunity  of  gain)  may  befall  some  thud  pet  son, 
by  reason  of  home  connexion  ulnch  his  inte- 
rest has  with  the  attendance  of  the  pioposed 
witness  at  anothci  place  An  inconvenience 
of  this  sort  will,  to  the  extent  of  it,  ioun  as 
substantial  an  objection  to  the  dehveiy  of  the 
evidence,  as  if  the  proposed  witness  weic 
himself  the  individual  suffci  ing  under  it  But, 
in  this  case,  the  difficulty  of  proof,  where  the 
mischief  exists,  will  naturally  be  moie  consi- 
deiable,  as  likewise  the  danger  of  deception 
by  fallacious  evidence,  wheie  the  evil  has  no 
real  existence. 

In  a  mass  of  vexation  produced  by  reason  of 
attendance,  four  blanches  will  in  almost  every 
instance  be  distinguishable  four  branches, 
producible  respectively  by  the  foui  following 
causes: — 

1.  Journey  out,  to  the  seat  of  judicature, 
viz.  from  the  spot  or  spots  at  which,  had  it 
not  been  for  the  obligation  of  the  attendance, 
the  witness  would,  during  the  length  of  tune 
consumed  by  the  attendance,  have  been  sta- 
tioued.  Of  this  branch  of  the  vexation,  the 
weight  is  of  course  variable  ad  trf/htr/um, — 
having  no  other  limits  than  those  of  the  globe 
of  the  earth  itself.  Wheie  the  distance  is 


considerable,  this  branch  of  the  vexation  will 
naturally  be  accompanied  with  the  obligation 
of  pecuniary  disbursement  •  of  which  else- 
where, under  the  separate  head  of  expense. 
2.  Attendance  in  couit  (i.  e.  in  the  pre 
sence  of  the  judge  by  whom  the  evidence  is 
received)  during,  01  for  the  purpose  of,  the 
delivery  of  the  evidence  If,  the  witness 
being  sick  in  bed,  the  judge,  for  the  put  pose 
of  receiving  his  testimony,  visits  him  at  his 
bed-side,  his  chamber  becomes  theieby,  to 
this  pin  pose,  a  couit  of  justice. 

3  Demuiiagc     Attendance  in  the  neigh- 
bourhood of  the  court,  foi  a  length  of  time 
frequently  unceitain — homs,  days,  or  even 
weeks  —  that  he  may  be  in  leadmess  to  pay 
his  attendance  in  couit,  when  the  time  cdtanes 
foi  the  delivery  of  his  evidence 

4  Journey  home,  01  iiom  the  seat  of  judi- 
catuie,  viz    to  the  spot  which,  had  it  not 
been  foi  tho  fuliilhng  of  the  obligation  thus 
imposed  on  him,  he  would  at  that  time  have 
occupied 

II  Vexation  by  leason  of  disclosure,  may 
fall  to  the  chaige  of  any  pcison  01  pcisons  to 
whom  it  may  happen  to  sustain  inconvenience 
in  any  shape  fiom  the  disclosure  of  any  mat- 
tei  of  iact  capable  of  being  disclosed  by  de- 
liveiy  of  evidence  ,  winch  is  as  much  as  to 
say,  any  soit  of  tact  whiitsocvci 

These  persons  may  be — 1  The  pioposed 
witness  himself,  or  pui  ^ons  specially  connected 
with  him,  whcthei  in  the  way  of  self-iegaid- 
ing  inteiest,  01  of  sympathy  ,  2  Othei  in- 
dividuals at  Lugo,  «J  The  public  at  large, 
including  the  members  of  the  govci ning  body, 
considered  in  respect  ot  such  then  public  ca- 
pacity 

For  the  diffeient  shapes  in  \\luch  vexation, 
in  the  case  of  an  individual  (the  pioposed  wit- 
ness, 01  any  other,)  may  assume,  look  to  the 
shapes  in  which  injuiy  may  display  itself,  coi- 
rcfepondmg  to  the  possessions  in  lespect  to 
which  injuiy  mav  befall  him,  vu  person, 
pioperty,  leputation,  condition  in  life  * 

Facts,  fiom  the  disclosuie  of  which  it  may 
happen  to  the  public  at  large,  01  to  go v em- 
inent, in  respect  of  the  public  inteiest,  to 
leceive  haim,  may  be  comprised  under  the 
geneial  denomination  ot  state  sec/tts  f 

For  the  lespects  in  whuh  it  may  happen 
to  the  public  at  laige  to  expedience  vexation 
horn  this  source,  consult  the  catalogue  of 
public  ollenees  J 


*  Pumont's  "  Traites  de  Legislation,  "— 
"  Introduction  to  Moials  and  Legislation^ 
(Vol  I  p  9».) 

f  If  a  witness  is  asked  a  question,  the  answer 
to  uhich  would  disclose  anything  which  might 
piove  detrimental  to  the  public  service,  the  judge 
will  interpose  to  prevent  the  answer  from  being 
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In  respect  of  that  branch  of  the  vexation 
by  reason  of  attendance  which  consists  of 
attendance  in  court,  the  witness  has  as  many 
co-sufferers  as  there  are  persons  of  other  de- 
scriptions on  whom  the  *ame  duty  is  imposed  : 
the  aggregate'  mass  increases,  consequently, 
with  the  number  of  these  persons. 

Among  these  persons  must  be  distinguished 
—  1.  The  professional  assistant  •<  s0  attending 
for  the  several  parties;  2.  The  judge  or 
judges  so  attending,  with  his  or  their  oilicial 
subordinates. 

§  2.  Vexation  to  the  intm  NX,  or  io  pcisont  at 
taiye,  in  so  fui  a*  affected  Inj  hi*  testimony, 
how  Jar  a  projur  <j round  of  exclusion. 

Where  the  vexation,  in  all  shapes  taken  to- 
gether, that  would  result  from  the  delivery  of 
the  evidence  in  question,  constitute--,  a  greater 
evil  than  the  evil  that  \\ould  lesiilt  tor  want 
of  the   evidence,    the   evidence   nt  question  I 
ought  not  to  he  delivered       In  the  opposite  j 
case,  it  ought  to  be  di  liverrd.  and  il  not  about 
to  be  delivered   without   compulsion,   com- 
pelled. 

To  determine  the  preponderance,  as  be- 
tween the  evil  (the  vexation)  by  delivery  of 
the  evidence,  and  the  evil  (injustice  or  dan- 
ger of  injustice)  tor  \\ant  of  tin1  evidence, 
belongs  of  course  to  the  legislator:  in  -o  fur 
as,  in  the  situation  in  \\hich  he  act-,  it  lies 
within  his  po\\er  to  make  such  an  estimate 
as  shall  pro\  e  a  ju^t  one  in  all  individual  cases. 
Optimum  letjiblntor  yin  minimum  /mlici  rclin- 
quit. 

In  so  far  as  it  lies  not  within  the  power  of 
the  legislator  to  form  any  such  estimate,  he 
ought  to  invest  the  judge  with  the  po\\vi  ot 
forming  an  estimate  for  that  purpose  in  each 
individual  case. 

So  little  can  be  done  in  this,  way  with  pio- 
priety  In  general  rules  that  the  lirst  and  fun- 
damental rule  should  be  that  which  gives  the 
requisite  latitude  ot  po\\er  to  the  judge:  in 
relation  to  which,  thelimitations,  it  an),  which 
it  may  be  thought  proper  to  apply  to  that 
power  (i.  c.  where  the  legislatoi  thinks  lit 
to  take  the  determination  upon  himself,)  will 
come  in  afterward^  as  exceptions-. 

If  the  suit  itselt  is  instituted  for  no  other 
purpose  than  that  of  procuring  the  disclosure 
(the  disclosure  not  being  intended  to  be  made 
use  of  as  evidence  in  any  other  suit,)  there1  is 
not,  in  fact,  any  demand  for  the  disclosure  in 
the  character  of  evidence.  Theie  is  no  rearl 
suit,  at  least  no  justly-grounded  suit,  for  the 
purpose  of  which  the  disclosure  is  called  for,  to 
any  such  intent  as  that  of  its  serving  in  the 
way  of  evidence.  The  suit  is  a  feigned  suit ; 
an  attempt  to  impose  unlawful  compulsion 
upon  the  witness,  making  the  judge  the  in- 
strument of  it  —  making  him  lend  his>  power 
in  this  way  to  a  purpose  to  which  it  was  not 
intended,  cither  by  min&elf  or  by  the  legisla- 


tor, that  it  should  be  made  subservient.  In 
this  case,  the  vexation,  whatever  it  be,  has 

no  benefit  to  weigh  against  it  in  the  scale 

no  such  benefit,  as  the  power  of  the  law,  ap- 
plied in  the  way  of  judicial  procedure,  was 
intended  to  produce. 

Let  the  compulsory  process  which  the  judge 
has  the  power  of  applying  to  a  proposed  wit- 
ness for  the  extraction  of  his  testimony,  be 
the  sort  ot  toiture  applied  to  produce  the  pre- 
tence of  unanimity  in  an  English  petty  jury; 
viz.  keeping  him  in  a  state  of  imprisonment, 
\\ithout  meat  or  drink,  and  to  forth.  Let 
the  fact,  the  disclosure  of  \\hich  is  thus  cn- 
dea\  oiued  to  be  obtained,  be  a  secret  in  trade  : 
understood  or  not  understood  in  that  charac- 
ter by  the  proposed  witness;  possessed  by 
some  other  person,  a  manufacturer,  and  con- 
stituting his  only  source,  and  that  an  ample 
souice,  of  livelihood.  Were  the  disclosure 
compelled,  and  compelled  by  this  means,  here 
would  be  two  persons,  with  a  distinct  injury 
inlhcted  upon  each :  on  the  manufacturer, 
wrongful  inteiception  of  pecuniary  gain,  equi- 
valent to  \\rongtul  imposition  of  pecuniary 
lo-s ;  on  the  \vitness,  unlawful  compulsion, 
by  fear  of  corporally  afflictive  impiisonment. 
Ju-t  as  it  the  plaintiff  had  got  the  witness 
into  a  room,  and  there  kept  him  locked  up 
\vithmit  food  and  so  forth,  till  he  discovered 
what  \\as  wanted. 

Such  would  be  the  consequence,  if  in  lend- 
ing his  sanction  to  contracts  (thereby  adopt- 
ing them,  and  converting  them  into  so  many 
particular  laws,)  the  legislator  were  to  include 
mii/crs;  omitting  to  make  an  exception  in 
loped  of  \\agers  having  for  theii  object  the 
giv  ing  effect  and  impunity  to  the  sort  of  injury 
ju^t  abo\e  dcsciihed. 

Two  leading  cautions  present  themselves  as 
proper  to  be  submitted  to  the  legislator  :  the 
iiist  tending  to  enlarge  the  sphere  of  exclusion 
on  this  ground  —  the  other  to  contract  it. 

I.  Fancy  not,  that,  bv  the  regard  due  to 
justice,  \ou  are  bound  to  lay  down  any  such 
unlimited  rule,  as  that,  on  eveiy  occasion, 
ever)  man  has  a  right  to  the  testimony  of 
every  other  man,  without  regard  to  conse- 
quences. Fiat  J9istitni9  ruat  cwlum,  might 
lead  you  to  this,  if,  as  they  are  but  too  apt 
to  be,  the  floiuishes  of  oiators  were  to  be 
taken  for  inviolable  rules. 

Observe  one  consequence :  all  secrets  then 
are  at  an  end.  From  all  those  weaknesses, 
the  mischief  of  which  rcbiilts  rather  from  di- 
vulgation than  from  commission,  malignity  or 
idle  curiosity  tears  the  veil :  the  absolutely 
immaculate,  if  such  there  be  in  the  world, 
excepted,  all  reputation  is  at  an  end.  All 
that  ill-humour,  which,  had  it  not  been  drag- 
ged forth  into  the  light  and  air,  would,  like 
embers  under  ashes,  have  died  away  in  the 
bosom  in  which  it  was  kindled  —  died  away 
without  further  consequence*, — all  this  ma- 
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gnzine  of  malignant  combustibles,  being  diag- 
ged  forth  into  the  light,  bla/es  out  and  kindles 
into  quarrels. 

From  this  soui  ce  of  unfathomable  mischief, 
states  are  nomoie  secure  than  individuals 
All  cabinets,  all  win- offices,  are  laid  open 
the  most  vulnerable  part  of  each  weaker  state 
laid  open  to  each  strongei  state  which,  whe- 
ther in  a  state  of  actual  01  only  premeditated 
hostility,  lies  in  wait  to  take  advantage  of  it 

Mischief  enough  without  doubt  but  by 
what  means  producible ?  Oh,  foi  the  means, 
nothing  can  be  moie  simple  They  have  been 
invented,  they  have  been  piaetised  nor  jet 
altogether  without  success  Lay  a  wager 
Would  }ou  know  the  sev  of  this  or  that  per- 
son ?*  Would  you  know  the  use  01  the  uses 
that  he  or  she  has  made  of  it  ?  f  Would  you 
know  to  what  happy  exertion  of  invention 
your  too  successful  iival  cnves  his  picseiit 
opulence  *  t  Would  you,  for  the  benefit  of 
your  liberal  employer  on  the  othei  side  ot  the 
frontier  line,  know  in  what  pait  ot  it  the 
magazines  of  your  own  state  aie  empty,  in 
what  other  quarter  such  as  at  e  full  may  be 
fired  to  most  advantage  ?  ||  Heie  are  youi 
means.  You  and  an  associate  ot  youi  s  lay  a 
wager,  one,  that  the  matter  m  question  lies 
or  lay  in  one  way,  the  othei,  that  it  lies  or 
lay  in  the  opposite  way  To  deteinmie  this 
wager,  you  call  in  as  uitne^se^  all  persons 
whose  situation  and  connexion  have  placed 
them  in  a  way  to  know  In  a  woi  d,  )  on  take 
in  reality  that  soit  of  couise  which  in  Eng- 
land the  lord  high  chancellor  forces  >ou  and 
your  adveisary  to  say  you  had  taken  (though 
it  is  no  such  tiling)  on  pain  of  seeing  justice 
denied  to  that  one  of  jou  to  whom  it  is  due 

*  Vexation  in  respect  oi  condition  in  life 

The  history  of  the  illustrious  and  most  extra- 
ordinary lady  who  for  the  greater  part  of  hei 
life  appealed  in  a  male  character,  and  was  known 
by  the  name  of  the  Chevalier  d'Eon,  affords  a 
real  example  to  this  purpose  In  the  city  of 
London,  different  sets  of  pen  on  s  laid  wagers  on 
the  subject  of  her  sex:  one  of  the^e  wagers  tame 
to  a  trial  in  the  Court  of  King's  Bench ,  and  on 
the  occasion  of  that  trial  the  lady  herself  was 
summoned  to  give  her  evidence.  In  this  scanda- 
lous attempt,  the  vice  of  gaming  was  added  to  the 
private  offence  attempted,  and,  by  the  very  at- 
tempt, committed  in  some  sort,  by  this  indecent 
and  barbarous  impertinence  Had  she  appeared, 
the  injury  would  have  been  a  modification  of  the 
offence  termed  m  the  English  law  false  impri- 
sonment. Whether  she  appeared  or  no,  it  would, 
in  a  comprehensive  system  of  penal  law,  em- 
bracing  jthe  whole  catalogue  of  injurious  acts, 
have  come  at  any  rate  under  the  denomination 
of  a  simple  pet  tonal  injury. — See  Dumont  «/ 
supra — "  Introduction  to  Morah  and  Legisla- 
tion," (VoL  I.  pp.  99,  139.) 

•f  Vexation  in  respect  ot  reputation. 

f  Vexation  in  respect  of  property. 

I)  Vexation  td  government,  and  the  public  at 
large:  vexation  having  the  effect  of  treason,  to 
the  destruction  of  the 


II  The  opposite  caution  will  not  require 
many  more  woi  ds. 

On  the  seorc  of  vexation,  do  not  set  down 
on  the  side  of  mischief  (unless  on  the  side  of 
advantage  you  set  down  a  sum  much  great- 
el,)  the  certain  or  contingent  result  from 
an)  diselosuie  by  which  it  may  happen  to  the 
witness,  or  anybody  else,  to  be  subjected 
(whether  in  the  way  of  satisfaction  01  even  of 
punishment)  to  any  legal  obligation  or  (what 
is  the  same  thing  in  othei  words)  by  which 
the  law  may  come  to  leeeive  its  execution: 
by  which  the  predictions  and  engagements 
taken  by  the  substantive  branch  of  the  law, 
may  come  to  be  fulfilled 

Be  the  amount  what  it  may,  all  such  vex- 
ation is  over  balanced  An  assumption  to  that 
effect  mint  in  eveiy  case  be  made  If  the 
vexation  be  not  overbalanced,  the  fault  lies 
in  the  substantive  branch  of  the  law ,  in  that 
pait  of  UK  law  bj  which  the  obligation  is  im- 
posed it  is  to  that  bianch  of  the  law,  and 
that  alone,  that  the  icinedy  should  be  ap- 
plied The  prediction  made  by  the  substan- 
tive biaiu  h  ot  the  law  should  be  recalled,  not 
divfuliilled  ,  the  engagement  taken  by  it  dis- 
solved, not  violated 

To  esttiblish  as  a  sufficient  icason  for  the 
exclusion  of  the  evidence,  any  vexation  liable 
to  result  from  it  in  this  shape,  is  exactly  as 
UNI  casonable  as  in  an  ac  ( omit  cm  lent  it  would 
he  to  set  down  on  Clthei  side  a  debt  already 
paid  and  oveipaul 

The  tendency  ot  the  evidence,  is  it  to  cau«e 
some  othei  debt  to  be  paid,  \vluch  otherwise 
might  not  have  been  paid,  or  of  which  pay- 
ment might  not  otlui \\ise  be  obtained  so 
cheaply  oi  «o  speedily**  So  much  the  better. 
Is  it  to  cause  some  othei  offeme  io  be  pu- 
nished, which  othei  wise  might  never  have 
been  punished,  oi  not  so  cheaply  or  so  soon  > 
So  much  the  better  In  both  cases,  justice  is 
done  in  t\\o  causes,  at  the  expense  of  one 

Upon  the  whole,  then,  let  it  be  undei stood 
that,  wheriovei  the  vexation  that  might  be 
pioduccd  by  the  dehvciy  oi  leceipt  of  the 
evidence  in  question  1$  stated  as  af Folding  an 
adequate  reason  for  the  exclusion  of  it  (i.  e. 
as  outweighing  the  mischief  that  would  le- 
sult  from  the  exclusion  of  it, —  viz  the  mis- 
decision,)  the  vexation  must  be  understood 
to  he  ptne,  and  not  having  any  such  counter 
balance  to  it  as  above-mentioned. 

Yet  it  is  in  the  case  uht'ie  it  is  thus  over- 
balanced, that  English  lawjers  make  it  a 
mattei  of  pnde  and  glory  to  cany  it  to  ac- 
count. On  the  othei  hand,  where  it  has 
nothing  at  all  to  balance  it,  how  often  shall 
we  not  see  it  left  out  of  the  account  altoge- 
ther, as  if  no  such  mischief  weie  produced.. 

Take  for  a  feigned  case,  one  that  till  the 
other  day  was  in  part  a  tiue  one.  A  catholic 
priest,  sajing  mass — that  is,  discharging  the 
indisputable  duties  of  His  office — in  England, 
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is  liable  to  be  hanged.*  Delivering  his  testi- 
mony on  a  dispute  about  an  a  1  Fair  of  a  few 
shillings,  in  which  he  has  no  concern,  ques- 
tions are  put  to  him,  the  answers  to  \\liich, 
if  true,  will,  with  a  force  sufficient  for  con- 
viction, prove  him  to  have  commit  ted  the  act 
thus  converted  into  a  crime.  The  vexation 
that  would  thus  befall  him,  does  it  constitute 
a  sufficient  reason  for  stopping  the  mouth 
either  ot  the  witiu^s  01  his  examiner  t  By  no 
means.  The  law  which  attaches  this  penalty 
to  the  performance  of  that  religious  duty, 
so  long  a*  it  continues  on  the  statute-book, 
must,  to  this  as  well  as  every  othei  purpose, 
be  taken  for  a  good  law;  and  lit  and  proper 
to  be  executed,  as  well  upon  the  ground  of 
this  as  of  any  other  evidence.  The  law  shall 
be  as  bad  a  one  as  it  pleases  the  reader  to 
suppose  it.  Hut  in  whose  mouth  does  it  lie 
to  call  it  so,  and  to  seek  to  defeat  it  in  this 
way?  In  the  mouth  of  the  legislator?  But 
in  his  hands  is  the  power  of  doing  away  the 
mischief  of  the  law,  not  only  in  this  chance 
and  solitary  instance,  but  in  all  instances,  and 
for  ever.  How  inconsistent  and  absuid,  to 
do  away  the  mischief  in  letail,  and,  in  the 
very  self-same  shape1,  leave  it  to  remain  in 
gross!  In  the  mouth  ot  the  legislator?  He 
contradicts  himself.  In  the  mouth  of  the 
jud^e  ?  He  contradicts  the  legislator,  usurps 
his  power,  puts  himself  into  his  place. 

Suppose  that — instead  of  applying  the  re- 
medy to  the  really  peccant  pait,  the  substan- 
tive branch  of  the  law  —  the  legislator  were 
to  be  inconsistent  enough  to  determine  upon 
applying  it,  and  in  the  way  here  in  question, 
to  the  adjective  branch,  —  apphing  it  yi  the 
shape  of  an  evidence-excluding  rule.  What 
shall  be  the  extent  of  the  rule?  Particular, 
or  ^eiiiiial.->  Shall  it  he  particular,  and  stand 
thus: — A  catholic  priest,  if  called  in  as  a 
witness  in  a  cau-e  in  uhich  he  is  not  a  party, 
shall  not  be  compelled  to  make  answer  to  any 
questions,  the  answers  to  which,  if  tine, 
would  prove  him  to  be  such  ?  By  the  suppo- 
sition, this  persecution  nuirfit  to  be  abolished  : 
what  does  the  rule  towards  the  abolition  of 
it? 

Shall  the  exclusion,  though  made  to  no 
other  end  than  that  of  serving  as  a  remedy 
Against  the  particular  sort  of  tvranny  here  in 
question,  be  general?  and  accoulingly,  in- 
stead of  a  catholic  priest,  shall  it  say  a  /XT- 
SOW  ?  and  instead  of  the  words  to  be  such,  say, 
to  have  been  guilty  of  any  offence?  What  a 
price  would  here  be  paid  for  the  benefit  of 
this  remedy!  The  whole  fabric  of  the  law 
weakened,  with  all  the  securities  that  rest 


*  By  the  11  &  12  Will.  III.  c.  4,  the  punish- 
ment was  commuted  to  perpetual  imprisonment. 
This  act  was  repealed,  and  the  exercise  of  the 
Roman  Catholic  religion  tolerated  by  the  Itt  Geo. 
III.  c.  60,  and  the  31  (7eo.  HI.  c.  W.-Ed. 


upon  il ;  and  the  protection  to  the  innocent 
religionist  no  better  on  this  plan  than  on  the 
foregoing  one. 

Instead  of  being  the  work  of  the  legislature, 
suppose  the  extension  to  be  the  work  of  the 
Judicial  authority;  on  the  occasion  of  some 
individual  suit,  the  judge  finding  or  making 
a  pretence  for  stopping  the  disclosures,  by  an 
individual  decision  made  on  the  occasion  of 
that  individual  suit ;  and  on  the  next  occasion 
of  the  like  kind  another  judge  making,  either 
out  of  the  derision  itself,  or  out  of  something 
of  a  general  nature  supposed  to  have  been  said 
on  that  individual  occasion,  a  general  rule. 
Of  the  additional  mischief,  intimation  has  just 
been  given.  Insubordination,  contempt,  usur- 
pation; the  confidence  of  the  subject  in  the 
legislator  shaken ;  disobedience  preached  by 
example  —  by  the  example  ot  those  whose  em- 
plo\ment,  profession,  and  peculiar  duty  it  is, 
to  exact  obedience*  from  everjhody  elsc.f 

To  the  vexation  attached,  as  above,  to 
the  delivery  of  the  testimony,  when  the  will, 
the  intention,  to  deliver  it,  ha*  boon  formed, 
must  be  added  tor  consideration  the  vexation 
that  may  come  to  he  attached  to  the  coercive 
anangements  which  it  may  be  necessary  to 
take  for  the  purpose  of  cati^uiy  the  \\ill,  the 
intention,  to  be  formed.  To  this  head  be- 
long, in  the  case  of  pet  son, il  evidence,  search 
for  the  person  of  the  proposed  witness:  entry, 
\\ith  or  without  force,  into  the  house,  land, 
•»hip,  or  other  recvptacle,  for  that  purpose  : 
aruMution,  detinue,  conve\ance,  commit- 
ment, alimentation.  In  the  case  of  real  and 
wiitten  evidence,  —  entry  as  before;  search 
as  before;  examination,  seizure;  detinue,  con- 
veyance; and  in  some  cases,  where  the  source 
of  e\  Science  is  a  living  animal,  alimentation, 
as  before.  In  the  case  of  written  evidence, 
examination  of  books  and  papers,  making  of 
transcripts,  extiacts,  tiansliitions,  abstracts. 

In  regard  to  vexation  of  this  casual  and 
multifarious  description,  two  propositions 
present  themselves  as  expressive  of  the  line 
of  propriety  on  this  ground. 

I.  In  forming  a  compaiative  estimate,  as 
between  the  mischief  of  admission  and  the 
mischief  of  exclusion,  for  the  purpose  of  de- 
tei mining  whether  the  e\idence  shall  be  re- 


+  Quaere,  on  this  and  every  such  occasion — 
How  much  more  mischievous  has  the  offence 
hem,  in  the  case  where,  after  the  commission  of 
it,  the  proof  of  it  is  brought  out  in  that  indirect 
and  casual  way,  than  if  brought  out  in  any  of 
the  more  common  modes?  \Vhat  alteration  is 
made  in  the  past  mischief  of  an  offence,  by  the 
subsequent  incident  (whatever  it  be)  by  which 
the  commission  of  that  same  offence  is  brought 
to  light?  If  none  at  all,  then  why  is  it,  to  what 
good  end  is  it,  that  an  offence  shall,  if  brought 
to  light  by  one  incident,  be  punished  with  death, 
—if  by  another  incident,  go  unpunished  alto* 
gether? 
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ceived  or  excluded,—so  much  of  the  vexation 
(in  whatsoever  shape  or  shapes  it  presents  it- 
self) ought  to  be  taken  into  account,  as  will 
take  place  notwithstanding  any  inclination 
on  the  part  of  the*  witness  (including,  in  case 
of  real  or  written  evidence,  the  person  on 
whom  the  production  of  the  source  of  evi- 
dence depends)  to  yield  the  evidence 

2.  But  in  thn  account  no  vexation  ought 
to  be  included,  the  necessity  foi  which  is  pi  o- 
duced  by  the  repugnance  ot  (he  proposed  u  it- 
ness  He  himself  being  the  authoi  of  it,  be 
it  ever  so  heavy,  the  weight  ot  it  can  affoid 
no  just  reason  tor  depnving  the  paity  ot  the 
benefit  of  the  evidence — of  the  legal  bcivicc 
which  is  his  due 

As  to  the  provision  which  it  may  be  neces- 
sary and  proper  to  make  for  the  foithcoming- 
ness  of  the  evidence,  consideied  undei  its 
several  modifications,  as  above,  and  in  the 
several  cases  of  difficulty  that  may  aiiM?, — it 
belongs  rather  to  the  subject  of  procedure  at 
large,  than  to  the  subject  of  evidence  The 
field  would  be  much  too  wide  a  one  to  be 
inclosed  within  the  limits  of  the  subject  now 
in  hand 

On  this  part  of  the  giound,  the  utmost  that 
can  be  done  is  to  give  pinuiplcs  Proposi- 
tions fit  to  appeal  in  termini**,  though  it  were 
not  in  the  cbauicter  ot  laws,  but  ot  mcie  in- 
structions, could  not  be  given  without  giving 
also  in  ter minis  the  laws  (substantive  as  \\ell 
as  ad]ective)  in  modification  ot  which  the) 
would  have  to  operate 

§  3.  Vexation  to  the  judye,  01  to  aiuj  of  A*s 
subordinates,  how  jar  a  piopcr  ground  of 
exclusion 

The  soi  t  of  vexation  here  in  question  is  that 
and  that  alone,  against  whuh  the  exclusion 
of  this  or  that  mass  of  evidence  is  capable  of 
operating  as  a  remedy  The  vexation  will 
theiefoio  he  of  that  suit,  and  that  sort  only, 
which  is  producible  by  excess  in  respect  of 
the  quantity  of  evidence  which  it  has  been 
made  incumbent  on  him  to  leceive,  and  tuin 
in  his  thoughts,  to  set  vc  as  a  ground  ior  the 
decision  he  is  called  upon  to  pionounce  in 
a  word,  vexation  having  ezcess  oj  evidence 
for  its  cause 

Flowing  from  this  souice,  vexation  to  the 
judge  has  a  claim  to  regard  on  a  double  ac- 
count —  1  In  respect  ot  the  feelings  of  the 
individual,  and  2  In  lespect  of  the  conse- 
quence of  it  to  the  cause 

On  his  own  account,  and  looking  no  fm- 
ther,  the  feelings  of  the  iudge  have  exactly 
the  same  claim,  neither  strongei  nor  weakci , 
to  be  considered,  as  those  ot  any  other  indi- 
vidual in  the  state. 

Considering  the  matter  in  this  single  and 
abstract  point  of  view,  it  may  seem  difficult 
to  comprehend  how  it  should  happen  that,  it 
the  evidence  in  question  be  mateiial,  a  lot  of 


vexation  thus  narrow  in  extent  should  ever 
swell  to  such  a  pitch  as  to  form  a  ground 
sufficient  in  point  of  reason  and  utility  for 
the  exclusion  ot  it 

Difficult,  yes,  but  not  impossible  espe- 
cially under  English  law,  especially  consider* 
ing  among  how  large  a  number  of  pet  sons  it 
niriy  happen  to  the  ]udicml  powei  to  be  shared; 
sav  a  dozen  occasional  judges  (jiuymen,)  and 
one  peimancnt  one,  with  fiom  two  or  thiee 
to  hall-d-dozcn  01  rnoie  subordinate  judicial 
officeis  These  juiymen  have  all  been  shut 
up  togethei  for  twenty-  foui  hours,  a  case  that 
has  sometimes  happened  valued  at  stake,  per- 
haps a  hundred  thousand  pounds  —  peihdfs 
not  a  hundietli  pait  as  many  pence, 

But  (besides  that,  in  I  his  sense  ot  the  word 
//la/ma/,  theie  are  degiees  of  materiality) 
what  may  happen  is,  that  the  information 
pi  offered  in  the  chaiactei  of  evidence  may  be 
inelevant  altogether  ;  of  which  case  alter- 
waids  In  this  case  theie  can  be  no  diffi- 
culty. 

The  service  of  the  judge  is  in  some  in- 
stances voluntaiy,  in  otheis  cornpulsoiy.  If 
voluntary,  he  denves  fiom  the  office,  in  some 
shape  01  othei,  \vhat  in  his  own  judgment 
(\\hich  is  the  only  competent  one)  is  a  suk- 
hcient  recompense  But  even  in  .this  case, 
vexation,  laboui,  attendance,  should  not  be 
imposed  upon  him  to  no  use  much  less  where 
the  service  is  coinpulsoiy,  as  in  the  case  of 
,  and  seveial  olhei  cases  * 


*  The  judge  being  tonsideied  as  the  sort  of 
person  on  whose  shoulders  the  labour  and  other 
vexation  attendant  on  the  delivery  ot  evidence 
restsj  the  situation  he  may  be  in  admits  of  an 
ulterior  distinction  ot  great  practical  import- 
ance 

Distinct  fiom  the  vexation,  the  unbalanced 
mental  suffering,  ulmh  in  eath  individual  in- 
stance may  or  may  not  be  the  consequence  of 
the  labour  thus  bestowed,  there  is  one  accompa- 
niment which  is  altogether  inseparable  from  it—. 
vi/.  the  consumption  of  time  —  the  quantity  of 
time  occupied  in  the  bestowing  of  such  labour. 

There  are  classes  oi  judges,  to  the  aggregate 
quantity  of  whose  time,  applicable  to  this  pur- 
pose, there  is  no  natural  and  absolute  limit  In 
this  case  are  all  judges  but  those  who  judge  en 
deduct  lewt  In  this  way,  as  in  all  others, 
whatever  quantity  ot  natural  business  there  may 
be  to  be  done,  judges  in  sufficient  number  may 
naturally  be  iound  for  doing  it.  If,  at  the  same 
time  that  there  are  not  fat  persons  enough  ready 
to  take  upon  themselves  the  duty  without  pecu- 
niary retribution,  pecuniary  retribution  cannot 
be  found  in  sufficient  quantity  to  afford  to  the 
number  needed  an  adequate  inducement,  —  in 
such  case  there  exists  a  limit  to  the  quantity  of 
time  applicable  to  the  purpose  in  question,  on 
the  nart  of  these  subordinate  classes  of  judges. 

Tneie  is  one  class  of  judges,  to  the  aggregate 
quantity  of  whose  time  there  is  a  certain  limit. 
In  this  case  are,  in  every  country,  the  judge,  or 
bench  of  judges,  to  whom  it  belongs  to  judge  en 
dernier  resort  Of  the  four-and-twenty  hours 
in  each  day,  there  is  a  tifertam  proportion  which 
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What  applies,  as  above,  to  the  principal, 
applies,  and  for  the  same  reason,  to  all  sub- 
ordinates. 

But  in  this  way,  when  the  quantity  of  the 
vexation  swells  to  a  certain  pitch,  the  con- 
nexion is  most  intimate  between  the  per- 
sonal inteiest  of  the  judi^e,  and  the  interest 
of  the  public  at  large,  through  the  medium 
of  the  parties,  or  rather  of  such  one  of  them 
as  happens  to  have  light  on  his  side. 

From  an  overload  of  evidence,  comes  per- 
peiplexity:  from  perplexity,  misdoeision :  if 

(bating  accidents)  it  may  be,  physically  speak- 
ing, in  the  power  of  the  judge  to  bestow  upon 
this  or  any  other  species  of  labour:  beyond  tins, 
the  application  of  any  additional  quantity  of  time 
is  not  merely  inconvenient,  but  physically  im- 
possible. 

In  either  of  two  ways,  the  quantity  of  time 
applicable  on  the  part  of  this  court  of  dernier 
resort,  is,  physically  speaking,  sifsceptible  of 
extension:  one  is,  it*  two  or  more  such  supreme 
courts  be  instituted,  each  competent  to  all  iascs ; 
the  other  is,  if  two  or  more  such  supreme  courts 
be  instituted*  one  competent  to  judge  en  dernier 
irsort  in  one  sort  of  case,  another  in  another 
sort  of  case,  as  in  the  courts  suboidinate  to  them. 
But  the  lirst  sort  of  iiirangcment  leads  directly 
to  contradiction,  to  dissension,  to  civil  war,  to 
the  dissolution  of  the  government:  the  other 
keeps  perpetually  alive,  at  least,  an  imminent 
danger  of  those  same  calamities  (Jeographical 
lines  of  jurisdiction  are  drawn  with  case  and 
precision  enough :  metaphysical,  logical,  not 
without  the  greatest  difficulty.  As  between  sub. 
ordmate  and  subordinate,  where  there  is  one 
.superior  to  decide,  the  di1i;culty  is  not  felt.  Hut 
as  between  two  co-equal  courts,  as  above  sup- 
posed, if  a  diHerence  of  opinion  or  will  obtains, 
and  neither  will  yield,  this  case  resolves  itself 
into  the  foregoing  one — into  the  case  just  de- 
scribed, with  its  ruinous  results. 

In  the  constitutions  of  most  States,  there  is,  to 
this  purpose,  no  difficulty.  In  whatever  hands 
the  supreme  'lutbonty  resides,  the  judicial  au- 
tlionty  en  dernier  resort  is  lodged,  in  ellect: 
along  with  (to  take  the  current  division)  the 
supreme  executive,  and  the  supreme  legislative. 
In  the  constitutions  of  most  states,  this  supreme 
authoiity  rests  in  the  hands  of  a  single  person, 
a  monarch  :  and  whatsoever  may  in  other  respects 
be  the  disadvantage  attendant  on  that  species  of 
constitution,  as  to  the  point  here  in  question  tbeie 
is  at  any  rate  no  difficulty  <  no  danger.  For  this, 
as  for  all  other  purposes.  The  has  time  sufficient  at 
his  command.  The  quantity  of  his  own  personal 
time  is  limited,  like  that  of  every  other  man: 
but  the  quantity  of  other  persons'  time,  capable, 
upon  occasion,  of  .being  applied  by  him  to  the 
termination  of  these  or  any  other  disputes,  is 
without  stint. 

Under  a  mixed  constitution,  the  difficulty  may 
be  altogether  a  distressing  one.  Delay  increas- 
ing ad  injinilmn:  injustice  triumphing,  im- 
punity certain :  law  trodden  under  toot :  power 
intended  to  be  subordinate,  converted  into  des- 
potic and  supreme.  But  the  solution  belongs 
not  to  this  place — it  belongs  to  the  head  of  con- 
stitutional  law;  and,  till  tne  constitution  of  the 
government  be  given.*  every  attempt  would  be 
premature. 


the  perplexity  be  at  its  maximum,  an  even 
chance  of  it.  Probably  in  every  sjstem,  cer- 
tainly under  the  English,  the  instances  have 
been  but  too  numerous,  in  which  (not  to  say 
misdecision)  decision  which  to  many  impar- 
tial minds  has  presented  itself  as  erroneous, 
has  been  traced  up  to  this  source.* 

\Vlu  11  the  hearing  of  a  cause  has  been  drawn 
out  to  a  length  rogardi-d  as  excessive,  the 
principal  matter  and  cause  of  the  excess  has 
generally  consisted  of  the  evidence.! 

In  causes  ot  certain  descriptions,  to  such 
a  pilch  has-  the  mischief  swelled,  as  to  be 
legnrdod  as-  a  subject  of  general  horror  to 
pei  sons  whose  situation  in  the  state  has  threa- 
tened them  with  this  species  of  forced  ser- 
vice.:{: 

Much,  in  this  ca^e,  will  depend  upon  the 
modification  given  in  respect  of  time  to  this 
species  of  service  :  whether  dc  dm  in  diem 
(with  or  without  intervals  of  repose,)  or  the 
whole  to  be  executed  within  the  compass  of 
one  sitting,  and  thence,  occasionally,  towards 
the  close  of  it,  in  a  state  of  imprisonment  and 
slow  1 01 1 lire. 

The  personal  suffering  of  the  judge  is  not 
much  in  dangci  of  passing  unheeded,  nor  even 
unremedied,  by  the  judge:  at  least  by  such 
person  or  persons  on  whom,  in  that  com- 
manding station,  the  duration  of  each  atten- 
dance depends.  Nor  jet  has  it  the  less  claim 
to  the  legislator's  care  :  since  to  whatever 
it'licf  it  happens  to  be  assumed  or  granted  in 
thosv  cases  by  the  Miboidinate,  without  the 
oh«er\ation  of  the  superior,  it  may  happen  to 
be  either  insuflicient  or  excessive. 

But  under  the  system  of  pa}  incut  by  fees 
(that  is,  under  the  regular  part  of  the  exist- 
ing sjsti'iu  of  procedure  in  most  countries,) 
\exation  to  the  judge  is-  apt  to  have  an  ul- 
terior and  much  more  important  claim  to 
notice.  Under  this  s\  stem,  vexation  to  judges 
and  their  subordinate*  is  expense  to  suitors: 
changing  its  shape,  it  transfers  its-  seat  at  the 
same  time  to  other  shouldeis.  The  quantity 
given,  on  what  individual  it  falls  is  to  the 
public  (that  is  to  the  aggregate  composed  of 
all  individuals)  a  matter  of  indilFerciiPe.  The 
misfortune  i^,  that,  when  the  seat  and  shape 
of  vexation  is  tluin  changed,  the  quantity  of 
it  tends  to  increase  with  a  velocity  plainly 
infinite.  In  this  tendency,  the  final  cause  of 
the  technical  system  has  already  been  brought 
to  view.  On  these  terms,  vexation,  instead 
of  being  shrunk  from,  is  courted:  the  crown 
of  martyrdom  graces  the  peruke  of  the  judge. 
Men  of  the  class  of  professional  lawyers 
(assistants  to  the  parties)  being,  under  all 
their  varieties  and  sub- varieties,  men, — vexa- 
tion weighs  as  heavy  on  their  shoulders  as  on 
any  other. 

*  Douglas  Cause.  f  Hastings  Cause. 

J  1.    Election   Committees.     2.  Wellesley's 
case. 
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But  vexation  to  the  lawyer  is  expense  to 
the  suitor.  Under  the  fee  system,  this  trans- 
formation is  undergone  by  that  portion  of  the 
vexation  which  in  the  first  instance  alights 
on  the  shoulders  of  the  judge  under  every 
system,  by  that  portion  which  alights  upon 
toe  shoulders  of  the  professional  lawyer,  the 
frequently  indispensable  and  naturally  tiea- 
cherous  assistant  of  the  parties*.  But,  under 
the  fee  system,  the  two  avalanches,  being 
connected  from  the  first,  roll  on  and  accumu- 
late together,  pursuing  the  same  object, 
c&operating,  without  any  need  of  concert, 
from  the  beginning  of  the  game  to  the  end, 
the  lawyers  of  both  classes  keep  playing  into 
each  other's  hands  At  the  caul-table,  signs 
and  tokens  are  necessary  between  the  osten- 
sible part  nets  and  the  latent  ones  behind  then 
backs  •  no  such  dangerous  mtei  course  is  neces- 
sary amongst  the  partneis  in  the  lottery  of 
procedure. 

Under  any  system  of  payment,  pecuniary 
or  non-pecuniary,  by  which  the  inteiest  of 
the  functionary  weie  not  placed  in  a  state  of 
opposition  to  his  duty,  the  zeal  by  which  the 
martyr  to  professional  duty  will  never  cease 
to  be  instigated  to  heapthorns  upon  thoms 
on  his  self-devoted  head,  will  find  a  constant 
moderator  in  the  probity,  the  honour,  and  the 
indolence  of  the  judge  under  the  fee  system 
it  finds  ostensible  checks,  of  which  the  effi- 
ciency is  destroyed,  by  spuis,  not  the  less 
sensible  foi  being  invisible 

Such  being  the  mischiefs  of  which  vexation 
from  the  delivery  of  evidence  is  composed,  or 
of  which  it  is  liable  to  be  pioductivo —  such 
the  mischiefs*  to  which  exclusion  of  the  evi- 
dence presents  itself  as  a  lemccly,  —  does  not 
the  nature  of  things  evei  admit  any  cheaper 
remedy?  This  will  be  the  subject  of  inquiiy 
in  a  separate  chapter ,  *  in  which,  in  tin* 
point  of  view,  the  thiee  kindred  diseases, 
vexation,  expense,  and  delay,  all  consideicd 
as  attached  to  evidence,  are  consideicd  to- 
gether. In  the  case  of  these  political,  as  in 
the  case  of  physiological  diseases,  to  find 
the  best  remedy,  we  must  understand  the 
causes. 

§  4.  Arrangements  ofEngh^h  law  connected 
with  this  subject. 

Towards  this  subject  what  is  the  aspect  of 
English  law?  The  answer  may  be  contained 
in  a  line  or  two,  or  require  a  volume  What 
on  this  ground  has  been  done  by  English  law? 
Bir  design,  nothing,  but  by  accident,  and 

ithout  thought,  much  more  than  can  here 

)  brought  to  view. 

By  design,  by  design  towards  such  an  end, 
how  Should  anything  have  been  done?  On 
thifl  subject,  had  anything  been  done,  it  would 

*  Infrd,  Chap.  VII,  Remedies  succedaneoux 
to  Exclusion, 


have  belonged  to  the  system  of  procedure : 
and,  except  here  and  there  in  patches,  the 
system  of  procedure  has  never  been  the  work 
of  the  legislator  What  has  been  done,  has 
been  the  woik  of  the  judicial  authority.  But 
to  avert  vexation  is  one  of  the  ends  of  jus* 
tice,  and  the  ends  of  judicature,  instead  of 
coinciding,  have  been  at  variance  with  those 
end*  Vexation  is  insepaiably  connected  with 
expense  and  the  ends  of  judicature  have 
been,  not  to  save,  but  (foi  the  sake,  and  in 
propoition  to  the  amount,  of  the  profit  ob- 
tainable from  it)  to  embrace  every  occasion 
foi  the  augmentation  of,  expense 

Undei  the  head,  for  example,  of  Vexation 
to  individuals  (whethei  strangcis  or  parties) 
in  the  character  of  witnesses,  —  01  dinary  vex- 
ation, in  respect  of  jouineys  to  and  from, 
attendance  and  dcmui  rage  what  on  this  head 
has  been  done^ 

By  design,  as>  alicady  observed,  nothing, 
by  accident,  moie  01  leas  — heie  one  thing, 
there  anothci 

What  in  this  way  lias  been  done  at  all,  has 
been  done  by  the  limits,  the  topogiaphical 
hunts,  that  have  taken  place  in  regard  to  fields 
of  judicituic  But,  in  the  tracing  out  these 
limits,  nothing  ot  design  has  had  any  share : 
boumUues  have  foimed  themselves  here,  as 
boundaries  foimed  themselves  aftci  the  de- 
luge as  shores  giew  up  against  seas  May  it 
happen  to  a  man  to  have  so  many  handled  miles 
to  travel  for  the  deliveiy  of  his  evidence,  or 
only  30  many  miles J  It  depends  upon  the  local 
jurisdiction  of  the  couit  and  thence  upon 
the  court  in  which  the  cause  originated,  or  in 
winch  it  is  to  be  tried.  Did  it  originate  in 
Wcbtminibtei  Hall,  thiec  bundled  and  up- 
wards m.iy  be  the  number  of  miles  In  a  com  t 
ot  quaitei -sessions,  foi  the  county  of  Rutland 
tor  example,  not  so  many  as  twenty  miles  v 

Tin  ee  bundi  ed  and  upwai  ds,  01  only  twenty, 
— it  the  deliveiy  of  the  evidence  be  altogether 
free  as  well  as  voluntaiy,  there  is  no  vexa- 
tion in  the  case  it  obligatory,  then  it  is  that 
vexation  mixes  with  it  Delivery  of  testi- 
mony, is  it  obligatory  f  Yes  and  no .  yes  m 
a  bundled  cases,  no  in  a  hundred  others. 
To  give  a  picture  of  the  law  on  this  one 
head,  that  is,  ot  the  cloud*  of  uncertainty  in 
which  it  is  involved,  would  require  a  volume. 
1  In  causes  non-ciuniiial,  obligatory  at  one 
stage,  unobligatoiy  at  another  obligatory  if 
the  pei  sons  capable  of  yielding  testimony  are 
known ,  unobligatory  for  want  of  their  being 
known.  2.  In  criminal  causes ,  — in  felonies, 
obligatory  obligatory  as  well  at  the  first 
stage  as  afterwards  3  In  misdemeanours, 
if  piosecuted  by  indictment;  —  obligatory,  if 
known,  and  living  within  the  jurisdiction  of 
the  court  (unless,  to  avoid  the  vexation,  their 
device  be  to  travel  a  few  miles,  or  as  many 
steps,  to  escape  from  it;)  unobligatory,  for 
want  ot  their  being  krfbwn,  unless  some  ju«+ 
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tice  of  the  peace,  under  the  spur  of  that  zeal 
which  has  become  a  monopoly  in  the  hands  of 
unlearned  judges,  acting  by  custom,  without 
(which  is  as  much  as  to  say  against)  law,  ha<*, 
^by  the  terrors  of  undefined  and  uin'ognizablc 
authority,  contrived  to  wring  the  sen  el  from 
the  reluctant  bieast.  4.  In  the  ^ame  misde- 
meanours, if  prosecuted  by  information  -- 
but  here,  however  abruptly,  the  theme  must 
end.  5.  Then  again  comes  the  Tweed.  Think 
you  that  a  judge,  standing  on  one  side  of  that 
river,  speaking  to  a  witness  on  the  other, 
could  command  his  evidence  ?  No  more  than 
if  it  were  the  Styx.*  G.  Is  it,  ai;ain,  for  plain- 
tiff, or  for  defendant,  that  a  man's  testimony 
is  needed?  Here  comes  another  ocean  of 
distinctions  and  deiirienres.  Fancy  not,  that 
because  a  man's  evidence  is  necessary  to  ^ave 
your  life  froip  unjust  punishment,  >ou  ran 
have  (unless  it  be  here  and  there  by  accident,) 
any  belter  security  tor  it  than  that  humanity, 
which,  if  it  be  to  be  found  in  individual  bo- 
soms, is  not  to  be  found  in  the  bosom  of  the 
law.f 

The  best  method  of  supplying  all  thi^e 
deficiences,  belongs  to  the  sen  nee  of  judicial 
procedure  at  large.  In  the  existing  system, 
how  was  it  possible  thej  should  have  been 
supplied?  To  have  supplied  them,  the  ob- 
jects of  its  regaid  must  have  been  the  end* 
of  justice. 

On  the  score  of  the  \exation  of  winch  the 
disclosure  would  be  productive  to  the  indivi- 
dual whose  condition  in  lift1  was  the  •uibject  of 
inquiiy,  —  the  part)  calling  for  the  disclosure 
having  no  other  iiucic*»t  in  it  than  what  he 
had  taken  upon  himself  to  jiive  to  himself  by 
laying  a  wager,  and  \\hen  con^ecjuentlv  there 
is  no  gain  to  justice,  to  outweigh  the  vexation 
thus  produced,  —  the  court  of  King'*  Bench, 
with  indisputable  pioprictv,  toibade  the  ex- 
traction of  the  evidence. 

On  the  score  of  vexation  to  the  public  at 
large,  by  the  disclosure  ot  facts  compilable 
under  the  denomination  of  seciets  of  state, 
no  decision  appears  to  have  been  ever  pro- 
nounced. Why  ?  Because  noknown  ca^e  ever 
presented  •itself,  in  which  a  decision  to  that 
effect  was  called  for  on  that  ground.  In  tin* 
instance,  as  in  every  other,  it  depends  upon 
chance  to  open  the  mouth  of  jurisprudence.  J 


•  But  see  45  fieo.  III.  c.  !»2,  §  Z.— 

•f  See  Hawkins,  iv.  44H. 

$  As  to  the  courts  ot  judicature,  should  it 
happen  to  any  one  of  them  ever  to  be  called 
upon  to  speak  upon  that  ground,  it  would  pre- 
tend, as  usual,  to  declare  the  law  ;  it  would  in 
fact  have  law  to  make.  On  this  occasion,  as  on 
every  other,  with  a  leaf  taken  out  of  Lord  Mans- 
field's  book,  it  need  never  be  at  a  loss. 

Whatever  it  would  be  contrary  to  "  sound 
policy"  to  do,  ought  not  to  be  done.  Such  was 
the  law  which,  on  one  occasion  the  learned  lord, 
with  the  mute  concurrence  of  his  three  col- 
leagues, took  upon  him  to  make.  But  can  there 
VOL.  VII. 


In  both  houses  of  parliament,  exclusions 
are,  in  every  day's  piartice,  put,  on  this 
ground,  upon  communications  that  otherwise 
would  be  made. 

Where  the  vexation  in  question  is  outweigh- 
ed, outweighed  by  the  profit  to  justice  atten- 
dant on  the  execution  given  to  some  article 
or  other  of  the  substantive  branch  of  the  law; 
in  this  case,  the  exclusion  put  upon  evidence, 
the  allowance  given  to  the  plea  of  vexation 
in  the  chaiacter  of  a  ground  or  justificative 
cause  of  such  exclusion,  will  be  found  under 
the  head  of  cases  where  exclusion  on  the  score 
of  vexation  is  improper,  and  the  allowance 
ranked  among  the  errors  by  which  English 
jurisprudence  i*>  defiled. 


CHAPTER  III. 

ON  THE  C. HOUND  OF  EXPENSE,    IN 
WHAT  CASLS  PilOPMl. 

O*  thi-  category  of  expense,  though  the  mis- 
chief of  it  be  but  a  modification  of  that  ot 
vexation,  a  separate  consideration  requires  to 
be  inside. 

There  arc  but  two  cases  in  which  expense, 
expense  attendant  on  the  delhery  of  evidence, 
isr.ipahK'  of  forming  a  nitional  and  legitimate 
giound  for  the  exclusion  of  that  same  evi- 
dcnco. 

One  is,  the1  cast-  in  which,  not  being  de» 
fiajcd  b\  the  pait\  by  whom  it  is  called  for, 
it  mu^t,  it  deliM'ivd  at  all  (which  is  as  much 
as.  to  sa\  not  excluded,)  tall  without  compen- 
sation upon  some  thud  pcrbon.  The  other 
is,  where,  though  it  weie  to  fall  upon  that 

be  am  thing  so  contrary  to  sound  policy,  as  that, 
by  such  authority,  laws  of  such  latitude,  laws 
involving  an  uncontruukd  dispensing  power  ex- 
ernsable  ovtr  all  othtr  laws,  should  be  suffered 
to  be  made?  '  In  one  scale  weigh  the  benefit — 
in  the  other  \\eigh  the  pi  ice.  j\lore  law,  law  co- 
vering a  greater  extent  in  the  held  of  legislation, 
is  thus  made  by  a  single  judge,  in  a  quarter  of 
a  minute,  and  at  the  expense  of  a  couple  of 
words,  than  the  legislature  would  make  in  a 
century,  by  statutes  upon  statutes,  after  com* 
mittei's  upon  committees. 

[Air.  lienthani  seems  to  have  overlooked  one 
rt'inaikuhle  case,  in  wl  ich  a  witness  was  for* 
bidden  to  disclose  something  which  the  judge 
thought  proper  to  consider,  or  to  pretend  to  con- 
sider, as  a  state  secret.  I  allude  to  the  case  of 
Plunkett  v.  Cobbett,  in  which  Lord  Ellen- 
borough  refused  to  suffer  a  witness,  who  was  a 
member  of  parliament,  to  be  examined  concern- 
ing words  spoken  in  parliament:  and  this  by 
reason  of  his  duty,  and  in  particular  of  his  oath, 
by  which  he  was  bound  not  to  reveal  the  coup, 
sels  of  the  nation. — Phillips  on  Evidence  (edit 
1820,)  185. 

To  support  this  inference,  the  two  following 
falsehoods  must  have  been  taken  for  true  : —  1. 
That  words  spoken  in  parliament  were  state  se- 
crets; 2.  That  in  no  case  ought  state  secrets  to 
be  revealed — Editor.] 
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cue  of  the  parties  who  is  in  the  wrong,  the 
quantity  of  vexation  attendant  on  it  in  his 
instance  would  be  too  great  to  be  defensible 
on  the  score  of  punishment 

In  each  of  these  cases,  supposing  them 
really  exemplified,  the  piopnety  of  the  ex- 
clusion presents  itself  as  unquestionable 

The  load  of  rubbish  ha*  been  imptopeily 
deposited  as  before  Penalty  hvo  shillings 
For  the  mere  purpose  of  lcv}in<j  this*  penalty, 
would  you  put  an  innocent  bybtandci  to  at) 
expense  of  two  voyages  between  London  and 
the  East  Indies9  would  you  even  subject  the 
delinquent  himself  to  any  such  expense  •> 

All  reason,  therefore,  foi  exclusion  on  the 
ground  of  expense  is*  taken  away — all  reason 
and  all  pretence,  when  any  peison,  who  con- 
ceives himself  to  have  need  of  the  evidence, 
takes  upon  himself  the  expense 

But  evidence,  and  evidence  the  deli vei >  of 
which  would  be  attended  with  consideiable 
expense,  exist*  on  both  sidc»  On  one  side, 
there  exists  ability  as  well  as  desiie  to  defray 
the  expense  of  his  own  evidence:  on  the  other 
side,  there  exists  inclination  only,  ability  not 
What  in  this  case  is  to  be  done  ' 

The  knot  is  a  Got  than  one  what  presents 
itself  as  capable  of  being  done  touauls  unty- 
ing or  cutting  it,  \vill  be  found  undei  anothei 
head.* 

Expense  is  to  be  consideied  at  two  periods 
1.  When  the  disbui  Cement  is  to  be  made,  or 
at  any  rate  undei  taken  foi,  2    At  the  con- 
clusion of  the  cause,  when  the  tune  conies  for 
definitive  justice  to  be  done 

Even  though,  in  the  rubbish  case,  the  ex- 
pense of  fetching  over  the  \\itncst  tiom  the 
East  Indies  should  have  been  defused  by 
the  plaintiff  in  the  titst  instance,  would  jou, 
in  case  of  conviction,  saddle  the  defendant, 
guilty  as  he  is,  with  the  bin  then  ot  reim- 
bursing this  expense  >  No,  veijly,  if  guided 
by  the  nile*  of  humanity  and  lational  jus>ti<  e 
Yes,  if  guided  by  pnueipleb  s>uch  as  those  of 
English  law  Whethei  a  man  sh  ill  have  his 
costs  or  not  —  whether  the  paity  who  prevails 
shall  receive  reimbui semen t  at  the  expense  of 
the  loser,  depends  upon  a  thousand  capncious 
and  inconsistent  rules  but  it  is  only  in  hcie 
and  there  an  instance,  that  this  reimbursement 
is  refused  on  the  ground  of  the  excess  of  the 
burthen  imposed  on  the  lobei,  in  comparison 
with  the  value  of  the  benefit  pursued 

It  remains  to  bring  to  view  what  ha<>  been 
done  by  English  law  under  this  head. 

As  it  is  with  vexation  at  large,  so  is  it 
with  that  paiticular  modification  of  it  which 
in  produced  by  forced  expense  By  the  same 

*  In  case  of  pecuniary  inability  of  defendant 
to  produce  his  evidence,  power  to  plaintiff*  to  call 
for  a  decision  notwithstanding,  on  condition  of 
defraying  the  expense  of  defendant's  evidence 
Defendant  punishable,  in  case  of  mala  Jide  in- 
vocafcon.  See  Chap.  VII.  Remedies  succeda- 
to  Exclusion. 


causes,  by  the  same  accidents,  by  which 
bounds  have  been  bet  to  1he  vexation  by 
reason  of  attendance,  boundb  are  also  set  to 
the  expense  1  speak  of  the  expense  of  jour- 
neys to  and  from,  and  demurrage  in  the  neigh- 
bom  hood  of,  the  seat  of  judicutuie  items 
which,  when  added  to  the  tees  ot  the  pet  sons 
employed  in  the  collection  of  the  evidence, 
compose  in  general,  uhcievei  the  evidence 
is  delivered  viut  voce,  the  \\holt1,  01  nearly 
the  whole,  of  the  expense  attending  it 

Bv  these  bounds — the  bourn's  by  which  the 
tetntonal  held  of  juiisdiction  of  the  court 
stand*  hunted — limits  aie  thus  fai  bet  to  the 
expense  to  wh'ch  the  party  or  any  other  per- 
son shill  be  subletted  by  leason  of  the  ex- 
pense of  the  join  ne},  in  the  instance  of  any 
one  witness  Fiom  beyond  those  bounds,  no 
man  can  for  that  pin  pos>e  be  obliged  to  come 
and  theiefoie,  unless  by  the  consent  of  a  will- 
ing wittiest,  no  mass  of  expense  exceeding 
the  expense  of  such  longest  journey,  can  be 
imposed  upon  an)  one  \\ho  is  not  disposed  to 
beai  it  Kveij  \vitnesss,  and  thence  the  tes- 
timon)  of  eveiy  witness,  who,  were  hi*  tes- 
timony to  be  deliveicd,  would  have  to  come 
fiom  the  gi eater  distance,  stands  negatively 
excluded,  2  e  it  is  not  compellable 

Thus  much  then  is  done,  is  actually  done, 
though  without  design,  in  English  law  (\iz. 
by  geneial  airangements)  touaids  the  limi- 
tation of  the  expense  of  evidence 

Hut  in  no  instance  is  any  exclusion  put 
upon  a  lot  of  evidence,  on  the  meie  giound 
of  the  Jnoj  dmateness  of  expense ,  understand, 
of  the  mass  ot  expense  ot  which  the  delivery 
ot  the  eudence  would  be  pioductive  in  that 
individu  il  cau^c 

In  the  lust  untance,  each  party  bears  of 
course  the  but  then  ot  that  pait  of  the  aggie- 
gate  mass  ot  expense  which  consists  in  the 
money  disbuised  by  himself,  on  the  occasion 
of  whatevei  steps  he  takes  in  the  institution 
and  prosecution  ot  his  own  claim  —  (claim,  on 
the  pait  of  the  plaintiff,  to  see  the  obligation 
imposed  upon  the  defendant — on  the  part  of 
the  defendant,  to  see  himself  exonei  ated  fi  orn 
it  )  When  the  cause  has  receive<J  its  ulti- 
mate decision  m  any  couit,  then  comes  the 
question,  whether,  b>  him  who  in  that  court 
has  gained  the  cause,  anything,  and  what, 
shall  be  teccived  fiom  the  losing  party,  on 
the  score  ot  satisfaction  for  the  disbursements 
made  by  him  ) 

Deficiency,  inconsistency,  uncertainty,  all 
at  the  highest  pitch,  are  the  result  of  those 
Jeained  labouis,  the  picture  of  which  fills  a 
volume  of  near  seven  hundred  pages 

To  a  set  of  arrangements  on  such  a  sub- 
ject, would  it  be  possible  to  give  the  opposite 
qualities  *>  In  so  large  a  compass,  scarcely — 
in  a  twentieth  part  of  it,  with  ease. 

In  regard  to  the  plaintiff,  one  question  is, 
whether  he  be  king  oi*no.  for,  if  the  suit  be 
called  a  criminal  one,  the  plaintiff  is  king, 
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whatever  else  he  may  be.  In  this  case,  the 
answer  is  clear.  Be  the  suit  ever  so  unjust, 
and  the  expense  \\hich  the  innocent  defendant 
has  been  put  to  in  defending  himself  against 
it  ever  so  heavy,  he  receive*  no  indemnity  ; 
for  the  power  of  heaping  oppression  in  this 
way  on  innocent  men  in  the  character  of  de- 
fendants, is  among1  the  kind's  prerogative*. 
Therefore,  to  prove  that  an  innocent  defen- 
dant ought  to  >>e  thus  oppicfa"*cd,  \<m  \\ant  no 
other  postulate,  than  that  Jolm-a-Nokes  I'M 
king:  than  which  nothing  is  more  ea<>  :  alter 
which,  vou  may  write  Q.  E.  D. 

The  rule  is  indeed  scrawled  over  by  ex- 
ceptions:  jet  not  so,  but  that  the  giound 
predominates. 

Again.  Ue  the  delinquency  of  the  defendant 
ever  so  enormous,  the  expense  of  prosecution 
ever  so  great,  reimbuisement  is  not  to  be 
thought  of.  \Vh\  not?  JJerau-e^to  receive 
money  under  the  name  of  costs  is  "  beneath 
the  royal  dignity."  *  Call  it  ocMs,  he  disdains 


*  The  iniquity   of  this  rule  has  forced   the 
judges  to  take  upon  thcinsehts  the  responsibility  j 
of  allowing  to  the  piosuaitor  a  sinii  of  mom  y 
under  the  name  of  expenses  :a   this,  however, 
they  do  or  leave  undone  as  they  please:  conse-  j 
quently  the    most  frivolous  reasons  frequent!} 
suffice  ior  leaving  it  undone.     It  is  asserted  in 
the  eighty-tourth  number  of  the  Edinburgh  Re- 
view, ]).  40;J,  that,  in  a  recent  case,  a  judge  re- 
fused to  allow  the  prosecutor  his  expenses,  be-  i 
cause  one  of  the  witnesses  for  the  prosecution  ' 
offended  bun  by  his  demeanour. — r.ditor. 

a  The  Editor  of  the  original  edition  is  here  mis. 
taken.  The  judges  never  t^ok  upon  thcmschcs 
the  responsibility  of  allowing  any  expenses.  Ilalc 
(2.2H-J)  i-omplumul  of  the  want  of  ]>ower  in  the 
judges  to  allow  such  expenses,  as  agre^t  detect 
in  our  judu  lal  system.  Tl-e  i.l  (ieo.  1 1.  c.  JMi  al- 
lowed  certain  expenses  to  the  prosecutor,  and  the 
27  Gco.  II.  c.  \\  end  the  same  to  the  witnesses  for 
the  crown  ;  but  a  condition  precedent  was,  th.it 
the  prisoner  should  be  comicteil.  This  unjust 
prousion  was  repejL-d  by  the  111  (ieo.  III.  c.  19, 
which  allous  the  expenses  whether  the  pnsoncr 
is  convicted  or  acquitted.  rJLYe  ."><}  (ieo.  III.  i\ 
70  was  also  passed  for  the  purpose  of  regulating 
the  expenses*  of  prosccutois  and  witnesses.  Hut 
as  none  of  these  acts  extended  to  misdemeanours, 
they  were  all  repealed  by  the  7  (ieo.  IV.  c.  04, 
which  grants  expenses  in  all  cases  of  felony,  and 
in  certain  cases  of  misdemeanour.  The  judges 
have  undoubtedly  a  disftvtion,  and  \ery  pro- 
perly so;  for  it  now  and  then  happens,  that  a 
witness  swears  falsely,  keeps  back  the  truth,  or 
wilfully  prevaricates.  Sometimes  a  witness  has 
had  some  participation  in  the  crime  of  the  pri- 
ftoner,  as  where  lie  has  purchased  the  stolen  pro- 

Serty  of  him  under  suspicious  circumstances, 
n  all  such  cases  it  is  usual  to  disallow  the  ex- 
penses. It  may  be  doubted  if  the  case  referred 
to  in  the  Edinburgh  Review  ever  happened.  If 
a  witness  misconducts  himself  in  the  box,— 
presents  himself  in  a  state  of  intoxication — 
makes  use  of  indecent  expressions,  or  otherwise 
insults  the  court,  he  is  pftnished  as  for  contempt 
of  court,  by  the  disallowance  of  his  expenses ; 

but 


to  receive  it  back,  though  he  is  so  much  out 
of  pocket :  that  is,  the  law  servants  of  the  real 
king  disdain  to  see  either  their  loyal  master 
receive  it,  or  the  John-a-Nokes,  \\lio  really 
disbui^ed  the  money,  and  whom  they  have 
set  a  Quitting  under  the  king's  name.  Call 
it  rosts,  he  disdains  receiving  it,  though  it 
he  a  hundred  pounds  (it  is  frequently  much 
more  ;)  rail  it  a  tine,  he  is  ready  to  pocket  it, 
though  it  be  a  shilling:  the  elephant  disdains 
the  cannon,  but  is  ready  to  pick  up  the  pin. 
Rendered  splendid  by  this  its  destination, 
many  a  shilling,  bating  official  clipping,  finds 
its  \\.iy,  and  b>  it&elf,  into  the  real  and  rojai 
privy  pur&c.f 

Indications  may  be  found  to  show  that,  in 
England,  law\cr*  have  had  it  in  their  heads 
to  set  bounds  to  the  excess  of  vexation  and 
expense.  In  their  head*,  at  times,  yes:  in 
then  hearth,  scaire  ever.  Hounds  to  the  ex- 
ce-s  of  vexation  and  expense  fiom  all  causes 
put  tojcthci,  natmal  and  fictitious,  yes:  not 
to  this,  an  article  of  natmal  expense,  taken 
In  itself. 

Under  the  direction  of  lawyers,  statute  law 
has,  in  some  instances,  intei posed  in  some 
such  \ic\v:  but  how?  Jjy  refusing,  to  the 
part)  injuied,  the  icimbursement  of  his  shaie 
ot  the  costs  of  suit ;  and  thereby  doing  much 
more  than  letusing  him  any  lediess  at  all  for 
the  injuiy,  \\here  the  value  of  the  injury  is 
judged  not  to  exceed  a  certain  amount.  J  And 
uhat  amount?  A  sum,  which,  if  annual, 
would  have  constituted  an  independent  pro- 
vision for  a  p.iilmmcMitdiy  elector. 

Hut,  in  this  case,  no  separate  account  is 
taken  of  that  pail  of  the  expense  \\hich  is 
occasioned  by  the  pioduction  of  evidence;  not 
to  s|u»ak  of  uhat  may  have  been  occasioned 
by  the  production  of  this  or  that  particular 
article  oi  evidence. 

In  the  equity  courts,  jurisprudential  law 
hiiN  explained  itself  in  the  same  way.  For 
sin\  MIIII  below  a  ceitam  amount,  no  redress 
is  given  in  these  courts.  Why?  Because  it 
would  be  beneath  their  dignity.  And  to  what 


•f  The  following  is  another  exception  to  the 
reimbursement  ot  expenses:  —  • 

fck  When  a  party,"  says  Phillips,1*  "  after  ob- 
taining leave  by  consent,  examines  witnesses 
abroad  on  depositions,  he  will  not  be  entitled  to 
any  allowance,  in  the  taxation  of  costs,  for  the 
expense  of  taking  the  depositions,  although  he 
may  proceed  in  the  act-on.0  The  same  rule  pre- 
vails in  the  Court  of  Chancery:  if  a  party  ap- 
plies to  that  court  tor  a  commission  to  examine 
witnesses,  he  must  pay  the  expenses." 

±  Hullocke  on  Costs,  pp.  35-3'J.     Tidil, 
68  Geo.  HI.  c.  30.—  Ed. 


but  this  would  in  no  way  affect  any  ^ 

ness,  or  the  prosecutor,  unless  they  were  also 
guilty  of  similar  improprieties.  —  Ed. 

b  Vol.  i.  p.  14. 

c  "  Stephens  v.  Crichton,  2  East,  259.     Tay- 
lor v.  R.  Exch.  As.  Coy.  8  East,  393." 
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amount?  £10;  a  sum,  in  those  days,  equal 
at  least  to  the  expense  of  two  years*  subsis- 
tence of  an  average  individual  of  any  of  those 
classes  of  which  nine-tenths  of  the  body  of 
the  people  are  composed  Out li wry  was  thus 
pronounced  upon  the  great  body  of  the  people 
Outlawry  and  to  what  end  ?  To  maintain  the 
dignity  of  the  judge*  The  dignity  of  an  equit) 
judge  consists,  in  what  •>  In  refusing  to  do  jus- 
tice Dignity,  forsooth  *  What  has  dignity  to 
do  in  this  case  9  The  tees  on  the  less  valuable, 
would  they  have  been  worth  le*»&  than  the  fees 
to  the  same  amount  on  the  rnoie  valuable, 
cause? — would  Vespasian  had  found  them  be- 
neath his  dignity  ?  But  pndc,  in  these  instan- 
ces, blinded  the  eyes  of  avance  Humanity  > 
No  such  motive  was  so  much  as  dreamed  of 

At  common  law,  to  a  eau<*e  in  which  it  is 
settled  that  either  nothing  shall  be  given  to 
the  plaintiff,  or,  if  anything,  one  shilling,  a 
more  than  ordinary  degiec  of  importance  is 
not  unfreqiiently  ascribed  and  the  question 
in  dispute  argued  with  great  cei  oniony  So 
different,  on  the  head  ot  dignity,  die  the  no- 
tions that  prevail  on  the  one  side,  and  on  the 
other  side,  of  a  twelve-foot  passage 

Suppose  any  leason,  grounded  in  utility, 
for  the  denial  of  justice  in  all  pceumaiy  de- 
mands under  £10,  and  conceive  \\hat  a  chatac- 
ter  you  aie  giving  of  an  equity  suit1  Think 
of  the  viiiilencc  of  that  disease,  to  which,  in 
the  judgment  ot  the  moculators,  denial  of 
justice,  and  in  a  gieat  majority  of  the  eases 
that  would  otheiwise  have  occurred,  is  an 
eligiblerremcdj  ! 

Along  with  the  vexation,  the  expense  ot 
evidence  has,  in  the  same  lumping  stjle,  un- 
dergone a  remedy  by  exclusion,  in  anothei 
way;  viz  by  hairing  it  out  * 

*  A  case  that  happened  within  these  fifty 
years*  will  serve  at  once  to  slmw  the  demand 
for  a  discretionary  remedial  power  to  be  exer- 
cised by  the  judge,  and  the  oscitancy  of  English 
law. 

Action  in  the  King's*  Bench  at  Westminster 
two  of  plaintiffs  witnesses,  a  optain  and  first 
lieutenant  of  a  French  merchantman,  brought 
over  from  France,  these  two  witnesses,  if  the 
affidavit? of  the  real  plaintiff  (a  Frenchman)  was 
to  be  believed,  had  been  appointed  each  ot  them 
as  supercargo  to  a  French  Kast-Indiaman,  which 
appointment  they  ha  I  both  foregone,  and  he,  as 
he  believed,  would  have  to  indemnity  them  for 
the  loss.  Profits  a  stated  allowance,  five  per  cent 
on  the  voyage  outward,  ditto  on  the  homeward, 
besides  provisions  and  other  advantages  Value 
of  each  cargo,  say  £50,000*  this  gives  loss  to 
each  above  £5,000.  to  both  £10,000 

The  appointment,  if  real,  was  probably  made 
only  to  give  colour  to  the  demand:  tor  what 
power  was  there  capable  of  stopping  them  ?  But, 
If  the  loss  was  not  really  sustained,  that,  or  a 
greater,  might,  in  that  same  shape,  come  to  be 
sustained.  The  cause  was  an  insurance  cause:  the 

Theiuwon  v.  Staples,  20  O.  3.  Dougl.  438, 


CHAPTER  IV. 

EXCLUSION  ON  THF  GROUND  OF  Dl  LAY, 
IN  AVI! AT  CASES  PROPER. 

A  LOT  of  evidence  being  proposed, — the  delay 
in  question  in  "the  chaiactei  of  a  gioundot 
exclusion,  is  that  winch  might  in  some  cases 
happen  to  be  piodured  by  a  determination  to 
give  admission  to  that  evidence  The  question 
hi  decision  then  is  — of  the  two  mischiefs, 
the  two  opposite,  and,  as  it  weie,  rival,  mis- 
chiefs and  injustices,  which  is  the  greater? — 
the  injustice  attached  to  the  misdecision  01 
danger  of  misdctision  that  \\ould  be  pioduced 
by  the  exclusion  ot  the  evidence7  or  the  col- 
Liteial  injustice  attached  to  the  quantum  of 
delay  (of  extia  delay,  it  must  heie  be  under- 
stood)  that  must  be  inciiired,  if,  antecedently 
to  the  dec^ion,  that  quantity  of  time  be  al- 
lowed, which  is  understood  to  be  necessary 
to  the  production  of  the  evidence? 

Weie  all  the  mateiial  evidence  forthcoming 

value  at  stake  might  therefore  have  been  suffi- 
cient to  cover  even  so  great  a  loss.  But  suppose 
the  value  at  stake  no  more  than  a  few  pounds : 
shall  it  he  in  the  power  of  a  man,  in  the  charac- 
ter ot  pi  untifF,  to  subject  his  a'lversiry,  as  it 
were  in  a  parenthesis,  to  a  loss  of  £10,000,  in 
addition  to  (suppose)  £3,  the  amount  of  the  sa- 
tisfaction due  •* 

The  master,  the  subordinate  judge  by  whom 
all  questions  concerning  costs  are  determined, 
and  (as  it  is  vf  ry  lit  they  should  be)  without  a 
jury,  disallowed  this  claim  of  indemnity:  but 
what  he  did  allow  was,  the  expense  attached  to 
the  voyage  and  joun\ty  and  demurrage  of  these 
two  witnesses  to  and  tro  between  France  and 
tinglanil. 

liefeicnce  made  by  the  court  (Lord  Mansfield 
the  chief  justice)  to  a  rule  spoken  of  as  esta- 
blished, viz.  that  contingent  damages  (meaning 
damages  occasioned  to  a  witness  by  the  obliga- 
tion ot  delivering  his  testimony)  could  not  be 
allowed  for.  certihcate  from  the  master,  that 
such  application  had  trequently  been  made,  and 
always  \vithout success 

The  precedent,  said  Lord  Mansfield,  would 
be  a  dangerous  one  since  thus,  with  or  without 
collusion  with  the  witnesses,  a  plaintiff  might, 
on  the  occasion  ot  the  most  tuning  claim,  load 
his  ad\  ersary  with  a  burthen  to  an  unlimited  and 
intolerable  amount.  But  even  where  contingent 
(t  e  consequential)  damages  are  out  of  the  ques- 
tion, how  excessive  anfl  disproportionate  may  be 
the  burthen  thus  imposed  in  the  shape  of  ordi- 
nary charges. 

What  a  dilemma f  Injustice  by  denial  of  jus- 
tice for  want  of  evidence;  or  still  worse  injustice, 
by  vexation  and  expense  on  the  score  of  evidence. 
Is  there  no  middle  course  ?  We  shall  see. 

This  dilemma, —is  it  the  work  of  nature? — 
Now  and  then, and  to  a  certain  degiee,  yes:  but 
much  more  frequently,  and  in  a  much  greater 
degree,  the  work  of  learned  art — one  of  the  host 
of  mischiefs  produced  by  the  rule  by  which, 
and  especially  at  the  outset  of  the  cause,  the 
pirties  stand  excluded  from  the  presence  of  the 
judw 
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which  the  case  has  happened  to  furnish,  a  de- 
cision might  be  pronounced  to-morrow.  But, 
of  this  existing  and  obtainable  stock,  a  pait, 
more  or  le*s  material,  exists  at  the  antipodes 
Shall  the  decision  wait  till  a  correspondence 
can  be  had  with  the  antipodes  for  that  pur- 
pose ? 

The  cause  having  but  one  parly  on  each 
side  —  the  cause  beintc,  in  that  u-spcct,  and  in 
that  sense,  a. simple  one, — the  proposition  tor 
the  exclusion,  it  any  Mich  piopoMlion  come 
at  all,  must  come  cither  from  the  p.irty  who 
conceives  himself  to  stand  in  need  of  the  evi- 
dence (sav  the  plaintiff,;  or  from  the  opposite 
pai  ty.  From  the  pai  ty  whose  wish  it  is  to  see 
the  evidence  delivered,  no  such  proposition 
can  come:  since  he  has  but  to  foibear  calling 
for  the  evidence,  and  the  exclusion  thus  at- 
taches upon  it  silently  and  of  coui.se. 

If,  in  this  simple  case,  a  demand  be  made 
for  an  exclusion  to  he  put  upon  tHe  evidence 
—  a  demand  having  tor  its  guwnd  the  delay 
that  would  be  neccvaiy  for  the  piotluction 
of  it,  —  it  is-  finni  the  opposite  side  (sjiy  the 
defendant V)  that  the  demand  must  come. 
For  mivthuii?  I  know,  the  evidence  alleged  by 
the  plaintiff  to  exist,  ma\  or  may  not  exist: 
the  effect  of  it,  if  produced,  ma\  or  may  not 
be  more  or  less  material,  more  or  less  neces- 
saiy,  more  or  less  conclusive.  Hut  the  ca*e 
is  such,  that,  it  the  decision  be  not  pa^cd 
till  the  requisite  time  has  been  taken  foi  the 
arrival  of  the  evidence,  added  to  \\hat  notice 
inuv  be  to  he  taken  ot  it,  the  mischief  re- 
sulting to  Us  from  that  delaj  will  he  greater 
than  the  mischief  lesultinir  to  the  plaintiff 
from  the  disallowance  of  his  chum :  at  an\  rate, 
than  whatever  chance  of  such  mi^canid^e  may 
be  the  lesult  of  the  non-pi uduction  ot  that 
evidence. 

Reverse  the  case,  the  mischief  of  the  delay 
will  be  more  sensible.  It  is  the  defendant 
that  applies  for  the  delay,  to  save  the  exclu- 
sion (the  negative  *mt  ot  exclusion)  that,  for 
want  of  it,  Mould  he  put  upon  the  evidence 
lie  has  to  produce.  No,  sa\sthc  plaintiff;  — 
the  mischief  from  this  delay  would  on  m\  side 
be  so  great,  that,  in  consideration  of  it,  my 
petition  is  that  the  cau^e  ma\  go  on  in  its 
natural  course — that  the  del  a)  piajed  for  may 
be  refused:  although  of  such  icfiisal  the  sure 
consequence  will  he,  that  an  exclusion  will 
thus  be  put  upon  the  article  of  evidence. 

Again,  let  the  cause  be  a  complex  one  — 
complex  in  respect  of  its  affording  divers  par- 
ties (say  five)  on  a  side:  and  first,  say,  on  the 
plaintiffs.  One  plaintiff  applies  for  the  delay, 
as  necessary  to  the  delivery  of  the  evidence: 
the  other  plaint  iff  opposes  the  delay  ;  in  other 
words,  applies  for  the  exclusion,  the  evidence 
not  being,  in  his  view  of  the  matter,  worth 
the  purchase.  To  the  present  pilrpose,  this 
third  case  differs  from^the  first  only  in  name. 
The  parties  stand  on*  the  same  side  of  the 


cause,  but,  on  this  point  at  any  rate,  their  in- 
terests are  opposite.  The  plaintiff,  by  whom 
the  application  for  delay  is  opposed,  is  to 
this  pin  pose,  as  against  his  co-plaintiff,  a  de- 
fendairt. 

The  twoquantitieshere  compared  with  one 
another,  being  both  of  them  in  their  nature 
susceptible  of  variation  upon  a  scale  of  almost 
indefinite  length  —  on  the  one  hand  the  mate* 
Utility,  the  pi  ohative  force,  of  the  evidence,  on 
the  other  hand  the  duration  of  the  delay;  the 
i  at  io  of  each  to  the  other  is  of  course  susceptible 
(if  variation  upon  a  correspondent  scale. 

If,  however  (as  will  frequently  be  the  case,) 
the  evidence  in  question  be  indispensably 
necessary  to  wan  ant  a  decision  on  that  side, 
—  the  mischief  of  mere  delay,  that  is,  mere 
postponement  of  the  decision  on  one  side  of 
otlur  (abstiaction  made  of  the  contingent 
mischiefs  with  which  it  may  happen  to  it  to 
be  pregnant,  viz.  on  the  one  side  deperition  of 
the  mattei  of  satisfaction,  on  the  other  side 
depenf'on  of  counter  evidence,)  can  seldom 
be  equal  to  the  mischief  of  the  exclusion. 
Fiom  the  exclusion  of  the  evidence,  results 
in  this  case,  by  the  supposition,  and  that  as  a 
necessary  consequence,  rnissdecision  to  the  pre- 
judice of  that  same  side:  and  the  mischief 
lesiiltingfioin  that  misdecision,  perpetual  and 
ii remediable:  whereas  from  delay,  considered 
in  respect  ot  that  part  of  its  mischief  which 
is  ceitain,  no  worse  effect  ensues  than  the 
temporal y  duration  of  that  same  mischief, 
which,  in  case  of  exclusion,  is  perpetual. 

In  respect  of  the  evidence,  the  supposed 
temporal  y  absence  of  which  produces  the  de- 
mand for  the  delay,  —  what  are  the  expec- 
tations entertained  by  the  plaintiff  (or  the 
defendant,  if  tl.e  delay  be  prajed  for  on  his 
side;)  and  what  the  grounds  ot  them?  What 
assmance  has  he  that  the  witness  cannot  now 
be  forthcoming  v  that  he  will  be  forthcoming 
within  any  reasonable  space  of  time?  that  he 
knows  an) thing  about  the  matter,  and  that 
what  he  know*  will,  if  truly  reported  by  him, 
operate  to  the  effect  alleged,  and  with  a  suf- 
licientl}  persuasive  foice?  All  these  ques- 
tions together  constitute  a  sort  of  incidental 
cause,  collateral  indeed  to  the  principal  cause, 
but  sometimes  not  inferior  to  it  in  impoit- 
ance,  because  the  main  cause  itself  may  alto- 
gether turn  upon  it.  All  these  questions,  with 
others  that  might  be  added,  constitute  a  com- 
plex question —  a  question  of  fact,  which,  like 
an>  other  question  of  fact,  must  be  tried  by 
the  light  of  its  own  evidence,  —  of  such  evi- 
dence as  it  happens  to  afford :  direct  evidence, 
circumstantial  evidence,  the  evidence  of  the 
prosecutor  if  necessary,  the  evidence  of  any 
other  individual  as  it  may  happen.  The  wit- 
ness (understand,  he  in  whose  absence  the 
demand  for  delay  originates)  was  an  inmate 
of  the  owner  of  the  goods  f  aken  in  the  way 
of  theft  or  robbery,— -  he  was  in  the  house  at 
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the  time :  be  w«  a  lodger  in  the  house  of  tLe 
individual  killed,  and  ot  whose  murder  the  de- 
fendant stands  accused,  —  he  was  in  the  house 
at  the  time,  01  came  in  soon  aftei  wards  The 
question,  whether  the  alleged  witness  wa«  in 
a  situation  that  would  qualify  him  to  give 
evidence!  is  a  question  ot  (act,  to  be  tried, 
like  any  other  question  of  fact,  upon  its  own 
evidence.  Does  the  mam  <  ause  turn  upon  it  ? 
It  is  a  question  that  lequnc*  to  be  examined 
into  with  the  same  caie,  and  theicfoic  with 
the  assistance  of  the  same  secumies  for  tiiibt- 
worthmess,  as  those  which  aie  looked  upon 
as  indispensable  to  the  principal  cause 

Between  delay  for  the  sake  of  evidence, 
on  the  one  hand,  and  exclusion  of  the  i\i- 
dence,  for  want  of  the  ir»qu*itc  del.!},  on  the 
other,  the  connexion  will,  attei  all,  if  eaie- 
fully  and  honestly  looked  into,  be  found  (like 
so  many  other  of  the  evils  with  \\hieh  the 
system  of  procedure  ib  pregnant)  in  a  much 
greater  degree  factitious  than  real  Such  will 
be  the  result  piesjntcd  by  the  chapter,*  the 
business  of  \\hich  ia»  to  bung  1o  view  the 
airangemenls  capable  of  sei  ving  in  lieu  ot  ab- 
solute exclusion,  in  the  chaiactcr  ot  lemedies 
to  vexation,  expense,  and  delay  f 

The  strongest  cai»e,  in  favoui  of  the  ex- 
clusion, is  wheiu  impribonment,  itself  tanta- 
mount in  vexation  to  a  severe  punishment,  is 
the  lot  of  the  defendant  during  the  continu- 
ance of  the  delay  Here,  then,  is  punishment 
—  a  perfectly  distinct  and  incontestable  lot  of 
punishment,  inflicted  inflicted,  vvlieie  pei- 
hapa  it  is  undue,  and,  at  any  late,  befoie  it 
is  proved  to  be  due 

In  this  case,  howevei,  theie  is>  an  undent 
medium  between  the  continuance  of  this  pei- 
haps  unjust  punishment,  and  exclusion  of  the 
evidence  —  whence  acquittal  fiom  all  pu- 
nishment. Bail  bun,  if  he  can  find  bail  if 
he  cannot,  it  will  in  geneial.be  a  fuither 
presumption  of  delinquency  .  if  no  bail,  take 
other  s»ecui  ities  for  appearance,  of  which  many 
might  be  enumerated,  if  the  piesent  were  a 
fit  place  for  it  in  default  of  all  such  secu- 
rities, discharge  him  out  of  prison,  even  with- 
out security  But  liberation  from  pi  1*011  is 
one  thing— definitive  acquittal  i*  anothei  — 
because  the  plea  is  sufficient  when  applied  to 
the  one,  it  follows  not  that  it  must  be  so 
when  applied  to  the  other 

At  any  late,  the  question  (it  will  be  seen) 
turns  still  upon  pioportions  The  peihaps 
altogether  undue  or  excessive  vexation  being 
»  determinate  quantity,  the  propottion  will 

*  Chapter  VII.  : 

•f*  Remedy  against  deperition  of  the  evidence 
on  the  other  side, —immediate  collection  of  that 
same  evidence. 

Remedy  against  deperition  of  the  means  of 
satisfaction  on  the  former  side, — sequestration, 
or  vadiation  in  this  or  that  shape,  whichsoever, 
being  sufficiently  efficient,  may  be  least  burthen- 
some. 


depend  upon  the  quantity  of  the  delay  Ad* 
mitting  it  to  be  better  that  a  delinquent  should 
go  unpunished,  than  that  a  punishment  should 
lemain  hanging  over  bis  head  for  years, — it 
follows  not  that  the  pi o position  would  be 
true,  if,  instead  of  ycan>9  a  man  were  to  sa) 
Jays  or  u  celt* 

All  this  while,  an  argument  that  pleads 
against  the  delay,  and  therefore  in  favoui  of 
the  exclusion,  ought  not  to  be  lo&t  sight  of 
The  evidence,  if  produced,  mil  tend  to  con- 
viction will  opeititc  in  disfavom  of  the  de- 
fendant A  icbult  this,  of  which  the  proba- 
bility at  least  must  be  assumed,  to  justify  the 
delay,  with  the  vexation  thus  attached  to  it. 
Hut  the  supposed  piohibility,  on  what  is  tlu 
pei  suasion  of  it  gioundcd  *  It  is  on  the  pait 
of  the  plamtitf  that  the  evidence  is  called  for 
a  consuleiable  presumption  this,  but  by  no 
means  a  conclusive  one 

Expecting  to  see  the  defendant  proved 
guilty,  expecting  to  find  the  guilt  established 
by  this  evidence,  he  applies  accoidingly  for 
the  delay  necessary  to  the  obtainment  ot  this 
evidence  on  this  supposition,  indeed,  it  is  a 
maltei  s(  nicely  to  be  appiehended  that  it 
would  be  the  cmlcaxoiu  01  wi&h  of  the  plain* 
tiff  to  extend  the  quant  U)  of  delay  for  the 
pin  pose  of  vexation, — to  extend  it  he)  ond 
the  exigency  of  the  case,  for,  the  longer  the 
delay  continues,  the  longer  the  manifest  ob- 
ject'of  the  piosecutiun,  the  naturil  wish  on 
the  part  of  the  plaintiff,  continues  unaccom- 
plished 

ho  much  for  ordinal y  piohalnlity  But  a 
c.ise  neither  unpiohable,  1101  peihaps  altoge- 
thei  \\ithout  example,  is  thi*  — The  plain- 
tilF  has  no  expectation  that  the  evidence  he 
applies  for  will  opeiate  to  the  conviction  of 
the  accused  he  entei  tains  no  such  pel  sua- 
sion 01  suspicion  as  that  the  accused  is  really 
guilty  of  the  cuinc  the  object,  the  leal  ob- 
]ect,  of  the  application  for  delay,  is  not 
)ustice,  but  vexation  the  vexation  of  an  in- 
dividual, of  whose  innocence  the  accuser  him- 
self is  conscious 

1  he  ca«e  is  a  possible  one  ,  though,  if  ex- 
amples of  it  weie  to  be  looked  lor,  happily 
foi  mankind  the)  \\ould  be  found  (I  believe) 
extremely  raic  But  the  ease  wbeie,  on  the 
pait  ot  the  plaintiff,  an  ill-grounded  but  sin- 
ceie  persuasion  of  the  defendant's  guilt,  or  an 
exajigeiated  estimation  of  it,  has  been  pro- 
ductive of  an  ill -grounded  prosecution,  is 
much  less  rare  * 

On  the  fiiound  of  that  one  of  the  evils* 
opposite  to  the  ends  of  justice  which  we  are 
now  considering,  —  in  so  far  as  evidence  («.  e. 
an  extra  quantity  of  delay,  considered  as  being 
necessary  to  the  produc  tion  of  it)  is  the  cause 
of  the  disease,  and  exclusion  pi  oposable  as  the 
cure,— English  law,  however  heedless,  is  not 
quite  so  impotent,  as  on  the  ground  ot  either 
of  the  two  preceding  ones. 
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Delay?  Oh  yes  :  of  that  there  is  no  want: 
but,  for  exclusion  to  be  put  upon  evidence 
for  the  avoidance  of  preponderant  dolay,  no 
tokens  of  any  provision  —  no  token  of  so  much 
as  a  thought. 

To  the  allegations  on  both  bide*,  in  pone- 
ral  terms,  ^pectin^  the  gem-nil  matt  IMS  of 
fact  on  which  depend  the  propriety  or  impro- 
priety of  excluding  an  article  of  evidence  to 
save  the  delay  that  would  be  nece^ur)  to  the 
production  of  it,  the  ears  ot  the  courts  are 
open.  JJut,  as  to  anv  toleiahle  hecmity  lor 
the  truth  of  those  allegations,  on  this  occasion 
as  on  all  others,  le.mied  judge-,  know  better 
than  to  suifer  themselves  ever  to  receive  it. 

Between  even,  tuo  opeia'inis,  needful  or 
needless,  a  determinate  leiigth  of  dclav  beinir 
fixed*  by  general  rules  —  a  length  in  most 
instances  too  great,  in  licie  <md  theie  an  in- 
stance too  beauty,  —  \\hcre,  on  t^c^iound  of 
the  impracticability  of  raiiMii^  the  evidence 
to  be  forthcoming  at  the  icgnlar  tnne,  coupl  d 
with  the  probability  ot  obt  'inin^  it  at  a  moie 
distant  peiiod  of  time,  iit'mthei  length  of 
time  is  or  is  pi  ct  ended  to  be  needful,  a  spe- 
ciiil  application  i<  made  to  the  cwuit  f<»r  this 
indulgence.  In  this  caM\  if  the  mateiiality 
of  the  article  ol  evidence  in  question  he  out 
of  dispute,  and  vet  the  demand  of  the  delay 
be  resisted,  the  consequence  of  Mich  icsNt- 
ance,  if  siiccvssful,  m  a  virtual  exclusion  put 
upon  the  evidence;  and  this  on  the  score  of 
delay,  i.  e.  of  the  undu*»  dclav  that  would  be 
the  nccessju  j  result,  if  the  lot  of  evidence  in 
question  were  to  he  leceived.  It  is  in  this 
way,  and  this  uay  alone1,  that,  on  thegiound 
of  delay,  /.  <\  of  the  mischief  that  mav  come 
to  be  the  result  (if  it,  anv  exclusion  can  he 
put  upon  anv  aiticlc  of  evidence*. 

The  question  here  concerned  is  of  tlu»  num- 
ber of  those  incidental  questions,  on  winch 
the  fate  of  the  cause  is  liable  to  be  completely 
dependent  :  as  completely  as  upon  any  evi- 
dence respecting  the  principal  matter  in  dis- 
pute. 

For  the  truth,  correctness,  and  complete- 
ness, of  the  evidence  on  which  the  decision 
of  this  incidental  point  is  founded,  there  is  in 
every  such  case  e\actl)  the  Mime  demand  for 
the  best  security  that  ran  be  afforded  ^what- 
ever that  security  may  be,)  as  for  the  cor- 
rectness and  completeness  of  the  evidence 
respecting  the  principal  matter  in  dispute. 

Note,  that,  independently  of  all  ultimate 
loss  by  deperition  of  evidence,  or  of  the  mat- 
ter of  satisfaction,  mere  delay  may,  to  a  maid 
fde  defendant,,  be  productive  of  certain  gain, 
at  the  expense  of  an  injured  plaintiif,  to  an 
amount  to  which  there  is  no  certain  limit. 
Sum  in  dispute  £10,000  ;  trial  staved  off  till 
next  assizes,  six  months  distant;  interest  at 

Book  VIII.  Technical  System;  Chap.  X. 
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five  per  cent.  ;  sure  profit  £250 :  deducting 
only  the  expense  of  the  business  thus  made 
as  the  reward  to  the  law  partiiemhip  for  their 
service,  the  price  of  the  delay  thus  manufac- 
tured. 

For  grounding  an  application  for  dolay  on 
the  score  of  the  absence  of  a  material  witness, 
forms,  eyer>  day  in  use,  aie  given  in  the  books 
of  practice  :  the  testimony  of  a  witness  (a 
single  witness  is  sufflriciitj  delivered  in  the 
affid.iv  it  mode.  Thus  far,  nothing  particular; 
le.irnrd  judges  (a*  above  mentioned)  never 
suHcnnh  theiiNelves  to  receive  testimony  in 
anv  but  this  \vor*t  of  shapes.  But  the  evi- 
dence received  in  this  had  shape  is  hearsay 
evidence :  supposed  declarations,  supposed 
to  Live  been  mule  exiiajudicially,  and  even 
by  pei sous  m,diMgiuti'd',-- by  the  common 
vouchei,  I  he  French  On;  this  supposed  tes- 
timony thus  transmitted  to  the  comt,  through 
the  pen  ol  the  aflid.u it-man's  attorney,  when 
the  immediate  testimony  ot  these  supposed 
extrajiidiciallv-spiakint;  witnesses  might,  for 
anv  thing  that  appear,  have  been  obtained—, 
obtained  with  a^  little  tumble,  and  without 
the  expense.  And,  unless  opposed  on  the 
other  side  (opposed  bv  testimony,  which,  so 
far  as  the  mode  of  deliver}  at  least  is  con- 
cerned, cannot  be  of  an\  better  complexion,) 
the  evidence  is  conclusive. f 

Observe  the  foim  stated  as  being  in  com- 
mon use  in  the  King's  Hench.J  1.  "  The  de- 
ponent (as  he  is  advised  and  believes)  cannot 
safely  piocecd  to  the  tiiiil  .  .  .  without  the 
testimony  ot"  [the  proposed  witness.]  No 
aveiment,  even  in  the  way  of  opinion,  in 
geneial  teinis,  that  he  can  safely  proceed  with 
such  testimony,  —  that  he  has  an}  just  ground 
to  stand  upon. 

ii.  "  In  consequence  of  the  notice  of  trial 
.  .  .  lie,  thi*  deponent,  caused  inquiry  to  be 
made,"  &c.\ stating  [says  the  foim]  the  na- 
ture and  result  ot  the  inquiry  made  after  the 
witness,  and  the  time  when  he  is  likely  to 
attend.) 

Here  we  see  hearsay  evidence  of  the  second 
remove  :  the  peisons  inquired  of,  if  any  such 
then1  weie,  not  upon  oath,  not  judicially  ex- 
amined, nor  even,  without  examination,  judi- 
ciallj  deposing  :  the  supposed  inquirer  again 
in  the  same  ca^e. 

Such  is  the  sort  of  evidence  which,  if  the 
statement  be  conect,  is  habitually  received, 


+  What  if,  at  what  is  callrd  tbe  trial,  when 
proof  came  to  be  given  of  the  matter  of  tact 
principally  in  question  in  the  cause,  other  evi- 
dence in  abundance  (immediate  vivA  voce  evi- 
dence) being  at  command,— ai>  advocate  were 
to  take  upon  him  to  produce,  instead  of'  it,  this 
hearsay  evidence  in  the  affidavit  mode?  The 
thing  is  impossible:  but  supposing  it  done,  the 
judge  would  suppose  him  out  of  nis  senses,  or 
send  him  to  Ins  horn-book. 

$  Tidd's  Practice,  Forms,  p.  196. 
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and  (unless  victoriously  opposed  by  counter- 
evidence)  habitually  acted  upon  as  conclusive 
by  the  King's  Bench. 

The  Common  Pleas  seems  not  much  more 
nice.  The  following  extracts  aie  fiom  a 
learned  practiser  in  that  couit,*  who  does 
not  express  indeed  that  it  i»  exclusively,  or 
more  frequently,  m  use  111  that  couit,  than 
in  the  King's  Bench 

Here  diveis  particulars  lespecting  the  na- 
ture and  result  of  the  inquiry  (as  above)  arc 
given ..."  He,  this  deponent  [no intermediate 
inquirer  here,]  hath  been  [not  said  when] 
to  the  house  of  the  said  P  W  [the  pi  oposed 
witness]  and  wasinfoimedfnot  said  by  whom] 
that  he  was  gone  to  Noi  wich  [not  said  when,] 
and  that  he,  this  deponent,  hath  sent  theic 
[not  said  whom  nor  when]  for  the  puipose 
of  subpoenaing  him  ,  but  that  the  said  P  W 
is  gone  fiom  thence,  as  this  deponent  hath 
heard  [not  said  fiom  \\hom, ]  and  veiily  be- 
lieves  to  be  ti  ue  and  that  he,  this  depoiu  nt, 
cannot  get  any  information  where  the  said 
P  W.  is,  but  is  informed  [not  <*aid  by  whom, 
or  when,  or  wheie,  noi  that  he  so  much  as 
believes  the  mfounation  to  be  true]  that  he 
will  be  at  home  in  two  months . . 

Can  any  danger  attend  the  attempt,  suc- 
cessful or  unsuccessful,  to  stave  off  a  just 
demand  foi  an  indefinite  length  of  time,  or 
for  ever,  by  false  representations  thus  con- 
veyed9 

The  application  may,  it  is  true,  be  op- 
posed but  with  what  effect  •>  Not  a  question 
can  the  opponent  rthe  plaintiff)  put  to  any 
one  in  this  chain  of  witnesses  It  may  be  a 
complete  tissue  of  lies  and  nothing  can  he 
do  that  can  contribute  to  the  detection  of 
anv  one  of  them  The  defend  mt's  attorney 
being  the  deponent,  his  client  may  have  posted 
persons  to  give  such  false  answeis  01  state- 
ments  (not  that  it  is  woith  the  while,)  01? 
the  like  friendly  deception  mav  have  been 
put  by  the  attorney  upon  the  defendant,  Ins 
client 

The  least  unpromising  course  seems  to  be 
to  follow  the  precedent  of  the  ingenious  at- 
torney, who,  to  combat  the  forged  bond, 
forged  the  release.  The  plaintiff  makes  a 
counter-affidavit,  saying  nothing  of  the  de- 
fendant's story  (for,  be  it  ever  so  false,  what 
can  he  pay  of  it  to  any  purpose  >)  but  telling 
a  like  story  of  his  own,  showing  how  he  has 
an  equally  material  witness  now  forthcoming, 
but  whose  testimony,  were  the  tequired  de- 
lay granted,  would  be  lost 

If  to  a  dishonest  defence  success  may  thus 
be  given,  defeat  to  a  just  demand,  —  so,  on 
the  Other  hand,  may  defeat  be  given  to  a  just 
defence,  success  to  an  unjust  demand,  by  the 
tamefeystem  of —  what  shall  we  say  ?  Inquiry  9 
where  not  a  question  can  be  put?  say  at  any 


*  Sellon'0  (Jrompton,  i.  421. 


rate  receipt  of  evidence.  Affidavit,!  "  fiat 
A  B  and  C  D  are  material  witnesses  for  de- 
fendant in  this  cause,  without  whose  evi- 
dence defendant  cannot  safely  proceed  to 
trial,  as  defendant  is  advised  and  venly  be- 
lieves," was  held  bad,  "  because  the  belief 
seemed  to  go  thiough  the  whole,  as  well  to 
A  B  and  C  D  being  matei  ial  witnesses,  as  to 
the  other  necessaiy  pait  of  the  affidavit,  that 
the  party  cannot  safely  make  defence  without 
then  testimony,  thefoimei  pait,  lespecting 
A  B  and  C  D  being  material  witnesses,  ought 
to  be  positively  sworn  ,  belief  as  to  it  is  not 
sufficient,  but  as  to  the  latter  part  it  is  " 

"  Held  bad  "—and  certainly  ^ot  without 
something  like  a  pretext,  at  any  rate.  Pos- 
sibly, in  the  way  above  suggested,  evasion 
was  designed  but  possibly,  and  much  more 
piobably,  not  But  to  what  u&e  pretend  to 
stop  up  this  loop-hole,  when  somanydooisare 
left  wide  open  in  so  many  other  places  ? 

To  the  mateuality  of  the  evidence,  "  be- 
lief" not  sufficient,  "positive  swearing"  ne- 
cessary Precious  distinction  I  as  if  anything 
could  ever  be  sworn  to,  howsoever  positively, 
but  belief  .as  if  the  materiality  of  an  aiticle 
of  evidence  weie  not  a  matter  of  opinion  ,  and 
not  only  of  opinion,  but  (for  s<o  it  has  been 
made  by  lawyers*)  A  matter  of  law  What  an 
indignation  was  once  manifested  at  the  pre- 
sumption of  a  deponent,  who  took  upon  him 
to  "  swear  the  law  f"  Ignorant  and  presump- 
tuous man  1  to  pietend  to  know  tlu'law1 

Held  bad  and  what  was  the  consequence  7 
Was  the  cause  called  on,  without  the  defen- 
dant's material,  and  (if  his  statement  were 
tiuc)  necessaiy,  witness  >  and  was  the  sub- 
jecting bun  to  the  obligation  of  complying 
with  an  unjust  demand  tlie  ultimate  lesult? 
Let  us  hope  lather,  though  it  is  not  said, 
that  the  badness  oi  the  expiession  was  not  so 
fatal  but  that  oppoi  tunity  was  given  to  amend 
it,  viz  by  ultenoi  affidavits 

But  the  badness,  the  real  badness,  where 
is  it9  Not  in  the  suitors,  justly  and  unjustly 
suspected  of  evasion,  but  in  the  practice  of 
the  court,  by  which  questions  arc  never  tiled 
but  upon  evidence  so  bad,  as  to  afford  to  in- 
sincerity a  pei  petual  chance  of  success,  with- 
out the  smallest  danger  of  punishment,  or 
even  of  shame 

Suppose  the  maker  of  this  "  bad"  affidavit 
present  in  court,  answering  upon  oath,  im- 
promptu, instead  of  having  employed,  as 
many  days  as  he  thought  fit,  in  studying 
means  of  evasion,  with  his  attorney  at  his 
elbow.  A  word  or  two  in  the  way  of  ques- 
tion, half  a  minute  in  the  way  of  tune,  and 
the  ambiguity  would  have  vanished. 

A  case  must  not  be  omitted,  —  a  case  of 
prodigious  extent  in  the  field  of  law,— in 

f  Sellon'*  Crompton,  it,  419.  Day  v.  Satmon, 
Bar.  441L 
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which  no  competition  takes  place  between 
the  mischief  of  delay  and  the  mischief  of 
exclusion ;  but,  the  delay  (with  or  without 
design)  taking  place,  the  exclusion  follows 
without  remedy  —  follows  by  act  of  law. 

It  results  from  the  principle  of  Jhcd  times 
with  long  intervals.  The  time  for  the  trial  is 
come:  it  has  been  fixed,  as  it  is  of  course,  by 
a  blind  rule.  A  witness  or  an  article  of  writ- 
ten evidence,  that  was  to  IUIVL  been  produced, 
fails  of  bein^  produced.  A  few  days,  hours, 
or  minutes  more,  the  evidence  would  have 
been  produced.  But  the  time  is  past.  It 
therefore  cannot  be  produced.  In  the  iirst 
place,  suppose  the  failure  on  the  plaintiff's 
side  :  what  is  the  consequence  ?  Misdeci^ion, 
to  the  prejudice  of  that  bide.  To  the  plain- 
tiff, loss  of  the  right  in  respect  of  punishment : 
to  the  malefactor  (\\hatevcr  mav  have  been 
his  guilt,)  impunity;  tempoiary  or  ultimate, 
according  to  circumstances.  * 

In  tins  case,  the  exclusion  of  the  evidence, 
that  is,  the  non-torthcominyness  of  it  for 
want  of  the  delay,  may  have  been  designed 
or  undesigned:  the  work  of  man,  or  the 
woi  k  of  adverse  foi  tune  But  the  mischief  re- 
sulting from  it,  the  inisdccision,  i*>  the  work, 
exclusively  the  work,  of  the  man  of  law :  the 
woik  of  the  technical  s\stem,  with  its  fixed 
days  and  excessive  inteivals.  Considered  in 
respect  of  its  dm  at  ion,  t  lie  exclusion  may  be 
distinguished  into  two  penods.  The  first  is 
not  the  woik  of  the  man  of  law  :  hU  is  not 
the  blame :  accident,  or  unlicensed  misbeha- 
viour/ is  the  cause:  but  the  second  is  his 
altogether.  A  slight  evil  he  sees  produced 
without  his  participation  :  this  does  not  sa- 
tisfy him  ;  but,  upon  the  mere  ground  of  this 
slight  evil,  he  inilicts  another  —  in  all  cases 
a  much  gi eater,  in  some  cases  an  infinitely 
greater,  evil,  of  the  same  kind. 

At  the  preappointed  time,  the  evidence  is 
not  forthcoming:  what,  in  point  of  reason  and 
justice,  is  the  practical  result?  Appoint  for 
the  production  ot  it  the  earliest  open  da\  in 
which,  according  to  probability,  it  can  be 
forthcoming.  No,  says  the  man  of  law  to 
himself:  no  purpose  of  mine  \\ill  be  answered 
at  this  rate. 

In  cases  not  criminal  (/.  c.  where,  be  the 
case  what  it  may,  the  specie*,  of  suit  belongs 
to  that  class,)  if  it  be  on  the  plaintiff's  side 
that  the  failure  takes  place,  the  mischief  is  not 
irreparable.  It  depends  upon  him  to  suiter 
a  nonsuit,  and  proceed  anew,  paying  costs: 
whereupon,  at  the  end  ot  six  or  twelve  months 
from  that  time,  and  at  the  expense  of  three 
or  four  or  five  score  pounds,  if  the  evidence 
has  not  perished  in  the  meantime,  he  may  take 
another  chance. 

If  it  be  on  the  defendant's  side,  it  may  per- 
haps be  allowed  to  him  to  take  such  other 
chance :  but  it  depends  not  upon  himself;  and 
it  must  be  at  an  increased  expense.  On  the 


trial  in  question,  the  verdict  must  be  against 
him  —  he  in  general  paying  the  costs  on  both 
sides,  —  and,  if  he  obtains  the  felicity  of  a 
new  trial,  it  cannot  be  till  after  motion  and 
argument  thereupon. 

In  criminal  cases  opens  a  very  different 
scene. 

If  it  be  on  the  defendant's  side  that  the 
failure  takes  place,  it  seems  i  at  her  difficult  to 
pronounce,  in  every  case,  what  may  be  the 
result.  On  an  application  made  on  the  ground 
in  question  on  that  bide,  power  for  putting  off 
the  cause  is  not  wanting ;  and  in  each  instance 
the  great  probability  seems  to  be,  that,  the 
judge  being  satisfied  of  the  propiiety  of  the 
application,  due  time  would  accordingly  be 
given. 

It  is-  \\here  the  plaintiff's  is  the  side  on 
which  the  failure  takes  place,  that  the  preju- 
dice applies,  and  the  mischief  flows  in  con«e- 
quenee.  Breaking  out  on  this  side,  no  mischief 
is  ever  to  he  icpaired  :  and  this  is  called  hu- 
ma/iil'!  ami  justice. 

At  the  preappointed  hour,  a  witness  who 
should  have  appeared,  fails  to  appear :  an 
ai  tide  of  written  evidence  which  should  have 
been  produced,  fails  of  being  produced.  Had 
the  failure  been  foreseen,  application  for  time 
might  have  been  made,  and  time  granted  ac- 
cordingly. The  failure  not  having  been  fore- 
seen, not  having  been  foreseeable,  no  time 
is  to  be  granted :  the  omission  is  fatal :  the 
malefactor  tiiiunphs.* 

Behold  here  another  exemplification  of  the 
practice  of  deciding,  and  against  the  merits, 
on  gioundb  toieign  to  the  merits. 

Behold  here  again  the  power  of  pardon 
thrown  out  of  the  window,  like  medals  on  a 
coronation  day,  to  any  one  that  will  take  it 
up  :  to  an}  witness  whose  testimony  is  neces- 
sary :  to  the  pObMXor,  for  the  time  being,  of 
any  piece  of  yaper,  the  pioduction  of  which  is 
necessary  :  to  any  one  who,  by  fraud  or  force, 
discoverable  01  undiscoveiable,  will  manage 
so  as  to  keep  the  man  or  the  piece  of  paper 
out  of  the  way  for  a  few  minute**. 

All  this  is  in  favorem  vitcc.  No  man's  life 
shall  ho  put  twice  in  jeopardy.  Hypocrites 
Say,  why  is  man's  lite  ever  put  once  in  jeo- 
pardy? Did  ye  ever,  could  }e  ever,  give  any 
better  reason  for  your  human  sacrifices,  than 
used  to  be  given  in  Mexico,  and  is  now  given 
in  New  Zealand?  *'  Because  it  is  what  we 
do,  and  have  been  used  to  do,  for  so  many 
hundred  years?" 

But  the  same  hypocrisy  reigns  where  there 
is  no  life  in  jeopardy.  On  the  continent,  non 

*  This  can  only  occur  of  necessity,  after  the 
jury  have  been  charged  to  try  the  indictment  in 
question.  Before  the  jury  are  actually  charged, 
the  court  will,  up  to  the  very  last  moment,  listen 
to  any  application  to  postpone  the  trial,  either  on 
the  part  of  the  prosecutor,  or  of  the  prisoner :  and 
buch  applications  are  made  every  day.— J 
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bis  in  idem  is  moreover  a  maxim  of  Rome-bred 
law :  a  maxim  made  indeed  of  stretching  staff, 
like  all  maxims  of  all  lawyers 

The  malefactor  m  whose  instance  the  wit- 
ness or  the  bearer  of  a  paper  has  fallen  sick, 
Or  been  drowned,  or  been  made  drunk,  and 
so  forgotten  himself,  —  how  much  les$>  guilty 
is  he  than  it  the  man  had  come  to  his  time  v 
If  the  chance  ot  triumph  must  be  secured  to 
every  malefactor,  let  it  at  any  rate  be  a  fair 
chance  let  fortune  judge,  not  fraud  m  for- 
tune's name  Admit  dice  and  boxes  among 
the  furmtuie  of  the  temple  of  justice  but 
let  the  dice  be  fair,  the  boxes  fairlv  handled , 
1)0  loading  or  cogging,  as  at  piesent. 


CHAPTER  V 

EXCLUSION  OF  IIIRELFVANT  E\  IDENCE, 
PllOPL'R 

OF  the  mischief  liable  to  result  from  the 
admission  of  irrelevant  evidence,  no  separate 
mention  need  be  made  be  it  what  it  mav,  it 
is  resolvable  in  toto  into  the  mischief  piod'i- 
cible  by  vexation,  expense,  <uid  delay, 

The  difference  between  the  ground  of  ex- 
clusion in  the  present  case,  and  in  those  otlieis, 
consists  in  this  — in  those  thiee  cases  (i  e 
in  every  case  where  the  evidence  is  not  11  re- 
levant,) there  i<*  an  option  to  make  —  there  is 
a  quantity  of  mischief,  a  weight  in  each  scale 
there  is  something  to  lose  by  the  pioposed 
exclusion,  —  a  chance  in  favoui  of  justice, 
theie  is  a  disadvantage  that  nm&t  be  incmicd 
by  the  pioposed  exclusion, — a  probability  in 
favour  of  nusdecision,  ot  perhaps  a  certainty 
But  in  this  case,  in  the  case  where  the  in- 
formation proposed  to  be  delivered  in  the 
character  of  evidence  is  irrelevant,  there  is 
nothing  that  can  be  lost  by  the  pioposed  ex- 
clusion .  not  the  kasst  danger  of  rmsdecision 
19  incurred  by  it 

In  this  case,  then,  the  inquny  is  much  more 
simple  than  in  any  one  of  those  three  otheis 
there,  there  are  two  quantities  to  weigh,  two 
values  to  find,  here,  but  one  Suppose  the 
pioposed  evidence  irrelevant,  exclusion  is  the 
indisputable  consequence 

Irrelevant  evidence  is  evidence  that  bears  no 
efficient  relation  to  the  fact  which  it  is  bi  ought 
to  prove  evidence  which  proves  nothing  as 
well  might  one  say,  no  evidence 

Fit,  unquestionably  fit,  to  be  excluded  But 
to  what  purpose  speak  of  it v  Who  is  there  to 
whom  it  could  occui  to  piopose  the  admission 
of  any  discourse  coming  undei  this  description9 
Who  is  there,  whose  purpose  could  m  any  way 
be  served  by  it  ? 

To  a  party,  plaintiff  or  defendant,  acting  in 
bonflfide, —  believing  himself  to  have  light  on 
hU  si<fc,  and  seeking  nothing  but  the  means  of 
proving itf — there  can  be  but  one  inducement 
for  the  demanding  or  delivering  irrelevant  evi- 


dence ;  viz  the  belief  of  its  being  relevant; 
add,  mateiial  and  needful,  without  which  tht 
relevancy  of  it  would  not  help  him. 

False  conceptions  on  this  head  are  far  from 
being  unfrequent  conceptions  which,  what- 
ever giound  there  may  have  been  foi  them  in 
opinion,  prove  taUe  in  the  lesult 

By  the  force  of  prejudice,  in  a  weak  judg- 
ment, in  a  ditordcily  imagination,  there  is  no 
saying  what  levene  may  not  be  piesented  in 
the  charactei  of  a  lot  of  evidence  It  eveiy 
such  supposed  or  pietended  article  of  infor- 
mation were  liable  to  be  obtiuded  upon  the 
judge,  and  in  an\  quantity,  at  the  instance 
and  at  the  ploasuie  of  either  party,  and  of 
each  paity,  no  po\\er  of  exclusion  on  this 
gicund  being  lift  to  the  ]udge,  —  it  is  easy  to 
conceive  how  completely,  in  any  cause,  the 
justice  of  the  case  might  by  this  means  be 
o\  ei  whelmed 

Piosecution  for  witchcraft  oral  evidence 
in  suppoit  of  the  chaige  On  the  pait  of  the 
defendant,  no  direct  evident  e,  but  the  general 
pioposition,  the  alleged  iinpiobabihty  ot  the 
fict,  in  the  iliaiactcr  ot  circumstantial  evi- 
dence *  IP  ieply,  on  the  pirt  of  the  plaintiff, 
to  prove  the  piobability,  Glanville's  History 
of  Witchcraft,  or  any  othei  article  of  the 
deiuonolo^ieal  hbiary,  prolfriod  in  evidence. 
Upon  tins  imitation,  shall  it  be  the  duty  of 
the  judt^e  to  take  up  the  book  on  the  spot, 
and,  pieviously  to  his  giving  his  decision  in 
the  cause,  to  u\id  it  horn  beginning  to  end? 
and  so  on  with  legnrd  to  eveiy  other  article 
in  that  sune  libiaiy  >  If  not,  and  if  he'should 
not  think  fit  to  lead  it,  his  reason  for  reject- 
ing it  would  natuially  be  founded  on  some 
such  ground  as  what  is  expressed  by  the 
above-mentioned  clause  In  a  leasonable  mind 
(he  would  say)  it  does  not  appeal  to  me  that 
the  content^  of  this  book  aie  of  a  nature  to 
coriti  ibute  any  thing,  or  at  least  anything  worth 
regarding,  to \\aid  the  forming  a  persuasion 
afhiming  the  existence  of  the  alleged  acts  of 
witchcraft,  charged  by  the  plaintiff  to  have 
been  committed  by  the  defendant. 

To  a  party  acting  in  malt  fide,  the  induce- 
ments, constant  and  casual  together,  are 
equally  obvious  We  have  seen  the  mischiefs 
liable  to  result  to  the  party  in  the  light,  fiom 
excessive  loads  of  matter,  itlevant  or  irrele- 
vant, thrown  upon  the  rnind  of  the  judge: 
perplexity,  deception,  misdecision  We  have 
seen  the  mischief  in  the  shape  of  vexation, 
expense,  and  delay,  capable  of  being  drawn 
down  from  the  same  source  upon  the  party 
who  has  right  upon  his  side :  so  many  mis- 
chief*, so  many  inducements,  in  the  eyes  of 
a  malicious  and  unscrupulous  adversary. 

The  following  are  natural  exemplifications 
of  irrelevant  evidence :  — 

*  See  Book  V.  Circumstantial,  Chap.  XVI. 
Impi  obahility, 
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1.  Be  the  suit  eliminator  non-criminal, 
evidence  against  Tertius  is  relevant  or  irre- 
levant as  against  Reus,  according  as  partici- 
pation is  or  is  not  brought  home  to  him.  Will 
it  be  so,  or  not?  Sometimes  it  will  not  be  to 
be  known,  till  the  whole  of  it  has  been  gone 
thiough:  sometimes  the  fact  of  the  paiticipa- 
tion  may  be  proved  or  disproved  in  the  f«r-t 
instance.  The  line  of  conduct  bj  which  a 
burthen,  a  legal  obligation,  criminal  or  non- 
criminal,  is  or  ought  to  be,  imposed  upon 
Tertius,  is  (we  shall  sav)  a  chain  of  acts,  the 
connexion  of  which  with  the  conduct  of  Reus 
may  be  proved  bv  som*1  act  antecedent  to  the 
very  first  link,  subsequent  to  the  List,  or  in 
concomitancv  with  am  intermediate  one.  An 
example  ol  the  fust-mentioned  case,  an  order, 
of  the  next,  an  act  of  confirmation  ;  of  the 
last,  extiiijudiri.il  discourse  of  a  confessorial 
nature,  in  the  way  of  conversation,  acknow- 
ledging participation  by  any  of  tRose  modes 
of  behaviour  which  in  a  criminal  case  deno- 
minate a  man  an  acce^ary,  whether  befoie 
the  fact  or  alter  the  fart. 

What  max  luve  happened  K  that,  though 
Reus  was  in  confcdeiacy,  all  along,  with 
Tertius,  and  though  evidence  biiilicient  for 
the  pi  oof  of  the  confederacy  exists,  and  can 
be  produc- d,  \ef  the  nature  of  it  cannot  be 
understood  till  afier  the  pai  t  acted  by  Tertius 
has  been  brought  to  view. 

In  all  tln^e  cases,  prove  participation  upon 
Reus,  evei)  thing  that  has  been  done  by  Ter- 
tius is  material:  all  evidence  which  contii- 
butes  to  proof  of  it  is  relevant.  It  no  Mich 
participation  he  proved,  all  that  was  done  bv 
Teitius  is,  \vith  icgaid  to  Ileus,  immaterial, 
all  the  evidence  ol  it  inelevant. 

If  (as  in  case  ol  an  order,  or  fonnal  act  of 
ratification)  it  be  figieed  or  established  that 
no  proof  of  participation,  no  other  pi  oof,  can 
be  given,  than  what  is  distinctly  sepaiate  from 
the  evidence  of  the  piincipal  course  of  action; 
if,  at  the  same  time,  the  proof  of  the  act  of  par- 
ticipation be  short,  that  of  the  piincipal  course 
of  action  long;  the  proof,  or  what  is  given  for 
proof,  of  the  act  of  participation,  should  come 
first.  Why?  Because,  tailing  this  proof,  evi- 
dence of  the  principal  couise  of  action  tall** 
into  the  category  of  irrelevant  evidence,  and 
the  suit  should  of  course  be  rid  of  it. 

What  has  been  done  by  English  law  in 
relation  to  irrelevant  evidence,  distributes  it- 
self naturally  under  two  heads:  what  has  been 
done  for  the  exclusion  of  irrelevant  matter, 
and  what  has  been  done  for  the  accumulation 
of  it. 

First,  as  to  the  exclusion  of  it.  In  this 
lespect,  much  depends  upon  the  words  in 
which  the  evidence  is  collected. 

1.  Collected  vivd  voce,  coramjudice  et  par- 
tibus,  all  irrelevant  matter,  everything  that 
appears  to  wander  from  the  point,  is  nipped 
in  the  bud. 


Accordingly,  to  the  extent  in  which  this 
mode  (including  its  sub-modifications)  is  em- 
ployed, irrelevancy,  in  the  character  of  a 
source  of  vexation,  expense,  and  delay,  is 
scarce  known  :  exclusion  takes  place  instanter, 
and  no  mischief  is  produced  on  either  side. 
None  by  the  exclusion,  because  what  is  ex- 
cluded is  of  no  u*e :  none  by  the  irrelevant 
evidence,  because,  before  it  has  time  to  pio- 
duce  any  mischief,  the  door  is  shut  against  it. 

In  the  following  modes  of  collection,  ac- 
cordingly, the  plague  of  irrelevancy  is  in  a 
manner  unknown:  —  I.  In  the  natural  mode, 
as  employed  in  causes  tried  in  comts  of  con- 
science, and  before  justices  of  the  peace  out 
of  scions  '-2.  In  the  jury  trial  mode;  3.  In 
pivliriiinury  examinations  taken  before  a  jus- 
tice of  the  pence,  or  before  a  coroner;  4.  In 
examinations  before  committees  of  inquiry, 
or  commissioners  of  inquiry. 

ii.  Ii  relevant  evidence  is  the  peculiar  growth 
of  equity.  IM  the  language  of  that  country,  it 
is  call  *1  sMnnl'tl  a  /</  n.tptrlinence.  For  the 
designation  of  matter  to  which  nothing  worse 
can  be  objected  than  that  it  is  useless,  the 
woid  inijHittitcHcc  seems  to  have  been  em- 
ploved: when  the  irrelevancy  is  aggravated 
by  injuiiousiiess,  the  word  scandal. 

A  consequence  inseparable  from  the  modes 
of  collection  theie  in  use,  is  that  in  this  case 
the  peccant  matter,  betoie  it  is  turned  outf 
must  be  let  in.  Thi*  ciicunMance  we  may  be 
pieltv  well  assured  was  not  overlooked,  when 
the  mode  of  collection  came  to  be  chosen,  in, 
1>\,  and  for,  those  courts.  Nothing  could  be 
better  adapted  to  the  ends  of  judicature.  Bu- 
siness  made  by  the  quantity  of  peccant  matter 
?et  in  ;  business  made  by  the  discussions  re- 
lative to  the  exclusion  of  it:  business  made 
by  admission  in  the  first  place;  business  made 
by  exclusion  in  the  second  place. 

The  mischief  swelled  to  Mich  a  height  as 
fo  be  past  endurance  the  auditory  nerves  of 
the  judge  (of  y,  judt»e  who  never  heard  any- 
thing about  the  matter)  were  continually 
wounded  by  it.  it  became  necessary  to  apply 
a  preventive  icmcdy.  Older  that  no  anucer* 
be  given  in  without  having  been  signed,  and 
thence  manufactured  and  dicssedup,  by  coun- 
sel :  order  that  no  interrogations  be  exhibited 
for  the  examination  of  witnesses,  without  hav- 
ing received  the  ^suiio  security  against  scan- 
dal and  impertin  nee.  An  additional  load  of 
vexation,  expense,  and  delay,  laid  upon  all 
causes,  and  tlie  chance  of  misdecision  increased 
by  tin-  sophistication  of  the  evidence,  for  the 
adding  ol  a  sham  security  against  the  irrele- 
vant matter  that  might  come  to  be  introduced 
in  here  and  there  a  cause !  As  if  the  respon- 
sibility of  the  underling  sort  of  lawyer  whom 

*  Ready- written  deposition  of  a  defendant,  as 
extracted  by  ready-written  allegations  and  inter* 
rogations  delivered  on  the  part  of  the  plaintiff.— * 
See  Book  II.  Securities. 
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the  judge  punishes  eveiy  day  without  scruple, 
could  receive  any  matenal  addition  fiom  the 
lesponsibilityof  anothei  sort  oflawyer,  whose 
situation  is  too  near  that  of  the  judge  to  be 
exposed  to  punishment 

Business  made  by  letting  in  the  irrelevancy , 
business  made  by  tossing  it  about  when  in, 
and  throwing  it  out ,  business  made  by  station- 
ing a  set  of  porteis  whose  constant  employ- 
ment is  to  keep  it  out  Should  melevancy 
creep  in  notwithstanding,  does  the  responsi- 
bility amount  to  an} thing7  Oh,  no  that 
would  be  contiary  to  all  rule  It  is  the  law- 
yer that  transgres&es ,  it  is  the  client  that  is 
punished  for  it 

How  inelevancy  is  slmt  out,  when  it  is 
men's  wish  to  shut  it  out,  has  been  seen  al- 
ready But  what  could  be  more  adverse  to 
the  ends  of  judicatuie  9 

We  come  now  to  speak  of  theanangements 
whereby  the  accumulation  of  the  same  valu- 
able matter  is  compelled,  or  othei  wise  encou- 
raged, in  subset  vience  to  the  same  cad* 

1.  Of  one  of  the  consequences  of  the  exclu- 
sion put  upon  the  most  satisfactoiy  kind  of 
evidence,  confes*>onal  evidence,  a  momentary 
mention  has  been  alicady  made     the  time  of 
the  judge  consumed,  his  faculties  oppiessed, 
by  an  inundation  of  infeiioi,  of  heaisay  and 
other  extianeous,  evidence      I1  list  sample  of 
vutually  irrelevant  evidence  artificially  and 
habitually  accumulated, — extraneous,   vice 
confessonal  at  Luge 

2.  In  this  case,  and  fi  om  the  i  est  of  the 
matter  belonging  to  this  case,  should  be  dis- 
tinguished the  more  particulai    case  whete 
the  use  of  the  confessonal  evident  e  is  to  serve 
for  the  authentication  of  anaiticleof  wiittcn 
evidence  (contractual,  or  casual  and  inioi- 
ttial.)  a  saoit  of  evidoiuv  exti actable  fiom 
the  paity,  without  any  additional  vexation, 
expense,  or  delay,  and  not  without  a  bound- 
less mass  of  vexation,  expense,  and  delay,  fiom 
extraneous  sources      Second  sample  of  vii- 
tually  irrelevant  evidence  aitificially  accumu- 
lated,— extraneous  evidence  vice  conlcssonal 
for  the  purpose  of  authentication 

In  a  mass  of  assertive  matter,  whatsoever 
is  false  without  conveying  instruction  by  its 
falsity,  is,  on  that  account,  whether  lelevant 
or h relevant,  at  any  rate  superfluous  and  use- 
less. The  falsehood^  of  the  thiet,  01  othei 
unlicensed  malefactor,  —  such  falsehoods,  es- 
pecially when  drawn  iiom  him  by  inteiioga- 
tion,  in  court  or  out  of  court,  are  pregnant 
with  instruction,  useful  instruction  the  fic- 
tions and  other  falsehoods  of  the  lawyer,  re- 
levant 01  irrelevant,  always  superfluous  and 
useless,  barren  of  instruction,  are  pregnant 
with  nothing  but  confusion  and  misconcep- 
tion, their  intended  fruit. 

8.  Of  the  nature  of  that  sort  of  discoutse 
which  forms  the  matter  of  written  pleadings, 
a  slight  sketch  has  been  already  given  :  of 


its  inutihty — of  *ts  repugnancy  to  the  ends 
of  justice  —  of  its  subserviency  to  the  ends 
of  (udicatmc  Thud  sample  of  viitually  n- 
rclevant  evidence  aitificially  accumulated, — 
uuttet  of  \\iitten  pleadings,  and  moie  espe- 
cially of  that  sort  of  wiitteii  pleading  which 
is  called  *pc(tal 

What !  Pleading  v  the  matter  so  carefully 
distinguished  fiom  evidence?  Do  you  call 
pleading  evidence  ? 

It  is,  and  it  is  not,  evidence  It  is  not,  to 
any  good  pin  pose,  it  is,  to  a  vauety  of  bad 
ones  It  is  not,  foi  the  purpose  of  giving 
tci  initiation,  01  at  lea^t  any  right  teimma- 
tion,  to  the  suit ,  it  is,  foi  the  purpose  of 
giving  continuance  to  the  suit  It  is  not,  for 
the  puipose  of  gioundmg  any  light  decision 
upon,  and  in  favoui  of,  the  nieiits,  it  is,  for 
the  puipose  of  grounding  wiong  decisions  on 
points  foieign  to  the  incuts  It  is  not,  for 
the  puipose  of  any  decision,  subseivient  to 
anv  of  the  ends  of  justice,  because,  being 
paitly  nielevant  and  paitlv  false,  it  is  known 
to  be  unworthy  of  all  regaid,  and  arcoidmgly 
no  legaid  i*  ever  paid  to  it  it  is,  for  the 
purpose  of  pioducing,  without  compensation, 
that  vexation,  expense,  and  delay,  for  \\Lieh 
a  compensation  i*  affoided  by  genuine  evi- 
dence it  is,  foi  producing  that  misdecision, 
the  danger  of  which  constitutes  the  charac- 
tetistic  mischief  of  false  evidence 

In  lawyers'  language,  it  is  not  evidence , 
because  lavvyeis  have  settled  with  themselves 
not  to  give  the  name  of  evidence  to  any  asser- 
tion, \\hich,  in  case  ot  mendacity,  they aie not 
pupai ed  to  punish  It  is  evidence,  because, 
with  the  exception  of  that  accidental  and  ad- 
vtntitious  piopeity,  viz  that  ot  subjecting 
the  utterei  to  punishment  in  case  of  rncnda- 
city,  it  has  all  the  characters  of  evidence 

It  is  not  evidence,  for  the  purpose  of  sub- 
jecting to  punishment  the  liar  by  whom  it  is 
deli  vet  ed,  it  is  evidence,  for  the  puipo^e  of 
subjecting  to  pillage  the  innocent  suitor  at 
whose  expense  it  is  delivered 

4  Bills  in  equity  may  either  be  included 
undei  the  last  preceding  head,  or  be  consi- 
dered as  constituting  a  separate  one 

The  matter  of  them  may  be  considered  as 
part  of  the  matter  of  wiitteii  pleading,  inas- 
much as  it  takes  shelter,  along  with  the  lest, 
undei  the  wing  ot  the  mendacity-licence 

It  may  be  considered  as  a  separate  article, 
in  virtue  of  the  multifariousness  of  its  con- 
tents *  in  virtue  of  its  containing  (over  and 
above  the  matter  of  assei  lion)  matter  of  in- 
tenogation,  and  matter  of  surplusage, — 
general  matter,  which,  if  the  appropriate 
matter  happens  to  be  more  or  less  true,  is 
still  n  relevant. 

From  the  rest  of  the  irrelevant  matter, 
which,  whatever  might  be  the  consequence  of 
omitting  it,  never  is  omitted,  may  be  distin- 
guished one  never-omitted  portion  of  scandal 
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and  impertinence:  impertinence,  and  that  of 
a  scandalous  nature,  regularly  put  in  by  the 
learned  person  whom  the  party  is  forced  to  pay 
for  keeping  out  scandal  and  impertinence. 

Another  difference.  In  the  sort  of  matter 
that  is  more  apt  to  be  presented  by  the  word 
pleading  —  in  what  at  common  law  goes  by 
that  name  —  a  man  puts  in,  or  does  not  put 
in,  lies,  as  he  sees  convenient :  at  any  rate, 
the  obligation  of  mendaritv  dots  not  extend 
to  any  of  the  assertions  appropriate  to  the 
individual  suit.  In  the  matter  of  a  bill,  one 
necessary  part  is  appropnate  matter,  in  re- 
spect of  which  matter  the  lo.uned  draughts- 
man is  foiced  to  tell  lie*,  on  pain  of  los  of 
cause  to  his  client ;  this  part  is  distinguished 
by  the  name  of  dunging  part  ;  a  chain  of  as- 
sertions, constituting  the  indispensable  foun- 
dation of  the  corresponding  chain  of  questions. 
What  vou  do  not  know,  and  a^k  to  know 
(ask  of  the  defendant  whom  vou  suppose  to 
know,)  you  mu^t  declare  that  jou  know,  and 
pretend  to  tell  the  court  how  it  is. 

5,  To  the  account  of  the  difference  in  re- 
spect of  the  mode  of  collecting  the  evidence, 
as  between  common  law  and  equity,  must  he 
set  down  :in  unknown  mass  ot  irrelevant  or 
otherwise1  redundant  matter,  in  such  ot  the 
written  instruments  as  have  the  name  of 
evidence.  The  commissioner  or  examiner, 
the  judt»e  ad  hoc,  by  whom  I  lit1  e\idence  is 
extracted  in  this  shape,  is  paid  aeeoiding  to 
the  quantity.  That  in  this  state  ot  things  a 
portion  of  surplusage  should  in  the  aggregate 
mass  of  causes  be  generated  (not  to  ^av  in 
each  particular  cause,)  follows  as  matter  ot 
course.  It  is  equally  obvious  that  the  quan- 
tity of  it  lies  not  within  the  i each  of  calcula- 
tion; varving  \\itb  individual  circumstances, 
as  well  as  with  the  idiosvncracy  ot  the  indi- 
vidual in  each  individual  cause. 

t>.  Indistinctness  is  the  parent,  not  only  of 
confusion,  but  ot  surplusage.  Confusion  gene- 
rates business  :  mirplu^age  is  hiMiu^s  ready 
generated.  In  the  com  ts  called  eec  leMastical, 
the  plaintiffs  story,  true  or  faKe,  po^esses  at 
any  rate  that  species  and  degree  ot  distinct- 
ness which  is  produced  b\  a  division  into  num- 
bered ai tides  The  pimciple  ot  distinctness 
thus  infused  into  the  charges,  with  the  indi- 
rect question^  virtually  included  in  them,  ex- 
tends itselt  to  the  ansvveis,  and  MO  on  to  any 
objections  (or,  as  they  are  called,  cddjitious) 
which,  on  the  score  of  insufficiency,  or  any 
other,  may  come  to  have  been  taken  to  the 
answer.  In  equity  practice, — after  the  clouds 
of  confusion  that  have  been  raised  by  an  un- 
divided bill,  followed  by  an  undivided  answei, 
each  with  its  tiain  of  surplusage, — two  spe- 
cies of  instruments  (viz.  the  list  of  questions 
by  which,  under  the  name  of  interrogatories, 
testimony  is  extracted  trom  extraneous  wit- 
nesses, and  the  list  of  observations  by  which, 
under  the  name  of  exceptions,  ulterior  re- 


sponses are  called  for  at  the  hands  of  a  de- 
fendant) have  somehow  or  other  been  suffered 
to  receive  the  benefit  of  this  principle.  To 
no  lawyer  by  whom  any  such  articulated  in- 
strument  was  ever  drawn  —  to  no  piotossional 
lawver  (not  to  speak  of  judges, )  could  the 
distinctness  and  comparative  perspicuity  of 
the  instrument  thus  divided,  have  ever  been 
a  secret  :  by  no  such  lawyer  could  that  con- 
fu^ion,  which,  in  the  undivided  instruments, 
results  from  the  non-application  of  that  prin- 
ciple, have  been  unexperienced,  have  passed 
unperceived.  It  would  therefore  have  long 
ago  been  applied  to  every  such  instrument, 
had  distinctness  been  among  the  ends  of  ju- 
dicature. 

7.  Of  affidavit  evidence,  that  worst  sort  of 
evidence,  on  which,  and  which  alone,  so  many 
causes  aie  tiled  —  the  onlv  sort  which  a  judge 
of  the  learned  ela^s  ever  leeeives  for  his  own 
use,  —  mention  has  been  made  already.  To 
point  out  how  efficient,  in  the  character  of  a 
cause  of  clearness  the  same  principle,  arti- 
culate division,  would  be  in  this  case,  the 
slightest  hint  ma}  (atter  what  bus  been  said 
already)  suffice.  In  the  ca«eot  a  bill  in  equity, 
the  line  that  separates  question  from  question 
forms  a  sort  of  indirect  principle  of  division, 
and  thence  of  distinctness,  however  inade- 
quate. In  an  affiavdit,  even  this  taint  light 
is  wanting.  What  can  be  more  evident  than 
the  utility  of  affidavit  evidence  to  the  ends  of 
judiCiitmc? 

Tin1  confusion  tbat  pei  vades  affidavit  evi* 
denee  is*  still  more  favourable  to  evasion;  and 
thence  (through  the  medium  of  deception)  to* 
mi^deeision;  thence  to  vexation,  expense,  and 
delay,  through  the  medium  of  irrelevancy. 
Hut  its  subserviency  to  the  intermediate  ends 
of  technical  judicature  does  not  lessen  its  sub- 
serviency to  the^e  ultimate  ends;  nor  there- 
fore supersede  the  mention  of  it. 

When,  in  a  bill  in  equity,  an  answer,  or  a 
deposition,  the  adverse  paity  has  observed 
what  to  him  appears  to  come  under  the  de- 
nomination of  scandal  or  impertinence, —  he 
applies  to  the  court,  that  the  obnoxious  in- 
strument may  be  refeired  to  the  master  (the 
suhoidi  site  judge  of  the  court,)  to  report 
whether  theie  be  am  matter  of  that  descrip- 
tion ;  and  if  jes,  to- cause  it  to  be  expunged: 

>s  to  be  paid  by  the  delinquent. 

How  useful  an  arrangement,  if,  in  theequity 
(as  the  phrase  is)  ot  this  equity  practice, 
some  master  were  employed,  or  some  other 
connoisseur  in  scandal  and  impertinence,  to 
look  over  the  whole  of  the  current  mass  of 
practical  forms  "  in  this  view-  Ten  volumes 
of  this  sort  of  matter  lie  before  me,  all  in  one 
modern  publication,  virtual  folios,  though  no- 
minal octavos. 

Impertinence  (to  speak  technically)  he 
might  find  to  constitute  the  ground  of  all  of 
them;  scandal,  an  appropriate  sort  of  era- 
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broidery,  in  not  a  few  •  more  particularly  in 
those  copious  effusions  ot  technical  eloquence 
called  indictments  and  informations,  more 
particularly  still  wheie  the  effusion  comes 
under  the  denomination  of  a  libel,  or  (on  that 
or  any  other  score)  comes  under  the  denomi- 
nation of  a  state  01  political  oilence. 

On  the  occasion  ot  a  libel  moi  e  particulail y, 
certain  scandal  is  (or  at  least  used  to  be)  re- 
gularly employed  to  encounter  problemati- 
cal; vicious  or  viituous,  the  defendant's  life, 
character,  and  behaviour,  is  or  was  aspersed 
Between  the  two  scandals,  observe  the  dif- 
ference that  which  is  certain  It/  scandal,  is 
uttered  under  a  licence,  and  the  author  paid 
for  it  that  which  may  eithei  be  scandal  01 
useful  truth,  is  utteied  without  the  licence , 
and  the  author,  guilty  01  not  guilty,  together 
with  an  indeterminate  train  ot  innocent  men 
in  the  character  of  punters  and  vender,  is 
made  to  pay  for  it 

In  the  mean  time,  ami  until  tliemasfc/  heie 
spoken  of  shall  have  received  the  reference, 
and  made  his  leport,  and  that  lepoit  been 
acted  upon,  and  the  expunetion  effected, — 
the  way  might  be  paved,  at  .any  late,  for 
such  a  reform,  by  a  constitutional  i  esolve 
I  mean,  among  jurymen,  but  more  especially 
special  juiymen,  and  on  the  occasion  of  all 
those  political  offences  of  which  thcimschie- 
vousnessis  so  pioblematical  as  it  is  coijimonly 
in  the  ca&e  of  btate  libels  — to  lay  it  down 
to  themselves  as  an  inviolable  mle,  to  pro- 
nounce a  verdict  ot  not  guilty,  if,  among  all 
these  charges  so  coupled  togethei  in  the  con- 
junctive, there  be  a  single  one,  which  (whe- 
ther capable  of  pi  oof  or  not  capable)  is  not 
fully  proved  Of  what  use  is  that  man's 
conscience  to  ium,  who  suffers  an  attorney- 
general,  or  any  other  lawyer  at  the  bar,  \\illi 
or  without  the  support  ot  an  impeiious  and 
brow-beating  lawyer  upon  the  bfench,  to  loice 
him  to  commit  peijury  ? 


CHAPTER  VI 

EXCLUSION  OF  THF  LV1DENCF  Ol  A  t  A'l  IIOLIC 
PRIEST,  RESPECTING  1H1  COM1  SsIONS  IN- 
TRUSTED  TO  HIM,  PKOl'l  K. 

AMONG  the  eases  in  which  the  exclusion  of 
evidence  piesents  itself  as  expedient,  the 
ease  of  catholic  confession  possesses  a  special 
claim  to  notice.* 

In  a  political  state,  in  which  this  most  ex- 
tensively adopted  modification  of  the  chiis- 
tian*  religion  is  established  upon  a  footing 
either  of  equality  or  preference,  the  necessity 
of  the  exclusion  demanded  on  tins  giound 
will  probably  appear  too  imperious  to  admit 
of  dispute. 

*  For  the  Author'*  farther  views  on  this  sub- 
ject! vide  tupra,  VoL  VI.  p.  »8. 


In  taking  a  view  of  the  reasons  which  plead 
in  favour  of  it,  let  us  therefore  suppose  the 
scene  to  lie  in  a  country  in  which  the  catho- 
lic religion  is  barely  tolerated  in  which  the 
wish  would  be  to  see  the  number  of  its  vo- 
tanes  decline,  but  without  being  accompanied 
with  any  intention  to  aim  at  its  suppression 
by  coercive  methods 

Any  reasons  winch  plead  in  fa\  our  of  the 
exclusion  in  this  case  will,  a  Jottion,  seive 
to  justify  the  maintenance  of  it,  in  a  country 
in  which  this  icligion  is  piedoimnant  or  esta- 
blished 

The«e  reasons  seem  referable  partlj  to  the 
one,  partly  to  the  othei,  of  two  of  the  heads 
above  mentioned  — viz  1  Evidence  (the  ag- 
gregate mass  of  evidence)  not  lessened,  and 
2  Vexation,  picpoiideiant  vexation 

1  Fust  leason  in  favoui  of  the  exclusion4 
mass  ot  evidence  not  lessened  by  it 

Suppose  it  an  established,  and  thence  a 
known  rule  of  pioccdure,  that  a  catholic  pnest 
is  not  exempted  horn  the  obligation  ot  dis- 
closing (if  called  upon  in  a  judicial  way,  like 
any  othei  witness)  statements  made  to  him 
in  such  Ins  chaiactei,  by  a  peison  appearing 
before  him  in  the  chaiactet  of  a  penitent,  in 
the  catholic  Cerise  statements  of  such  a  na- 
ture, as  would  opciate  in  the  chaiactcr  of 
self-prejudicing  (including  self-ciiiniiiative) 
evidence,  it  repotted  by  such  his  confessor,  in 
or  for  the  use  of  a  court  of  justice.  ,, 

What  would  be  the  consequence  * — That/ 
of  that  quantity  of  confessonal  evidence  which 
is  now  delivered  in  seciet  for  a  puipose  puiely 
relii>ious,  a  cei  tain  pioportion  (it  is  impossible 
to  say  what,  but  probably  a  very  considerable 
one)  would  not  be  so  dehveied  would  be 
kept  hack,  undei  the  appiehension  of  its  being 
made  use  of  foi  a  judicial  puipose  The  rule 
would  opt  late  as  a  piohibition  upon  all  such 
confessions  (or  the  spn  itual  pm  pose,  as  would 
be  applicable  to  the  tcmpoial  puipose  and 
the  penalty  would  be,  whatever  consequence 
of  a  penal  01  othei  \\isc  hmthen*>oii»c  natuie 
might  be  expected  to  flow  fiom  the  decision 
\ih.ch  such  testimony  would  warrant,  arid 
would  theiefoie  be  calculated  to  diaw  forth. 

So  tai  as  the  piohibition  thus  applied  had 
its  natuial  effect — the  effect  of  preventing  the 
piac  tice,  —  so  far,  the  suppoit  affoidcd  to  the 
exclusion  by  the  teasoii  "  mass  of  evidence 
not  lessened,"  would  extend  So  fai  as  the 
prohibition  tailed  ot  being  followed  by  this 
effect,  the  reason  operating  in  suppoit  of  the 
exclusion  would  be  to  be  sought  for  under 
another  head,  vezation,  prepondeiant  vexa- 
tion. 

Of  this  vexation,  then,  what  would  be  the 
quality  and  the  amount9  It  would  present 
itself  in  a  variety  of  shapes  :  — 

1  I  set  out  with  the  supposition,  that,  in 
the  country  in  question,  the  catholic  religion 
was  meant  to  be  tolera+6d.  But  with  any 
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idea  of  toleration,  a  coercion  of  this  nature 
is  altogether  inconsistent  and  incompatible. 
In  the  character  of  penitents,  the  people 
would  be  preyed  with  the  whole  weight  of 
the  penal  branch  of  the  law ;  inhibited  from 
the  exercise  of  this  essential  and  indispensable 
article  of  their  religion  ;  prohibited,  on  pain 
of  death,  from  the  confession  of  all  such  mis- 
deeds as  if  judicially  disclosed,  would  have 
the  effect  of  drawing  down  upon  them  that 
punishment;  and  so,  in  the  case  of  inferior 
misdeeds,  romb.it ed  by  inferior  punishments. 

Such  would  he  the  consequence  to  peni- 
tents :  to  confessor  s,  the  consequence-*  w  oiild 
be  at  least  equally  oppressive.  To  them,  it 
would  be  a  cownrinht  persecution  :  it  any 
hardship,  inflicted  on  a  man  on  a  religious 
account,  be  susceptible  of  that,  now  hapjdl) 
odious,  name.  To  all  individuals  of  that  pro- 
fession, it  would  b^1  an  order  to  violate  \\hat 
by  them  is  mnnboied  amongst  the  mt)st  sicrvd 
of  religious  duties.  In  tins  case,  as-  in  the 
case  of  all  conllicts  of  this  kind,  some  would 
stand  tii  m  under  the  persecution,  others  \\  onld 
sink  under  it.  To  the  lormer,  supposing 
arrangements  on  this*  head  efficient  ami  con- 
sistent, it  would  have  the  cilect  of  imprison, 
ment — a  most  severe  impiisoiiinent  fur  lite. 
As  to  those  \\lio  siuik  under  it,  —  \vhat  pio- 
portinn  ot  the  number  would  on  this  occasion 
be  visited  by  the  toi merits  <>t  a  wounded  eon- 
science,  and  to  \\hat  degree  ot  intensity  those 
torments  would  amount  in  the  instance  of 
each  individual,  are  questions,  the  answer  to 
which  must  on  this  occasion  be  retened  bv  a 
non-catholic  to  the  most  competent  judge** 
amongst  catholics  :  but  a  *pei'ies  of  suilering, 
the  estimation  of  which  does  not  require  any 
such  appropriate  and  precise  information,  is 
the  infamy  that  could  not  hut  attach  it^elt  to 
the  violation  of  so  important  a  professional  a^ 
well  as  religious  duty 

The  advantage  gained  b\  the  coercion — 
gained  in  the  shape  <>t  a^Mance  to  justice, 
would  be  casual,  and  even  rare  :  the  mischief 
produced  by  it,  constant  and  all-extensive. 
Without  reckoning  the  instances  in  which  it 
happened  to  the  appiehen^ion  to  he  realized, 
the  alarm  itself,  intense  and  all-compreheii- 
flive  as  it  would  be,  would  be  a  most  extensive 
as  well  as  afflictive  grievance. 

But  the  vexation  pointed  to  as  above  would 
not  be  the  only  price  that  would  be  to  be 
paid  for  so  inadequate  an  advantage.  The 
advantages  of  a  temporal  nature,  which,  in 
the  countries  in  which  this  religious  practice 
is  in  use,  flow  from  it  at  present,  would  in  a 
great  degree  be  lost :  the  lo^s  ot  them  would 
be  as  extensive  as  the  good  effects  of  the  co- 
ercion in  the  character  of  an  aid  to  justice. 

To  form  any  comparative  estimate  ot  the 
bad  and  good  effects  flowing  from  this  insti- 
tution, belongs  not,  even  in  a  point  of  view 
purely  emporal,  to  the  design  of  this  work. 


The  basis  of  the  inquiry  is,  that  this  insti- 
tution is  an  essential  ttutuie  of  the  catholic 
religion,  and  that  the  catholic  religion  is  not 
to  be  suppressed  bj  force. 

If  in  some  shapes  the  revelation  of  testi- 
mony thus  obtained  would  be  of  use  to  jus- 
tice, there  are  others  in  which  the  disclosures 
thu*  made  are  actually  of  use  to  justice,  under 
the  assurance  of  their  never  reaching  the  ears 
of  the  judge.  Repentance,  and  consequent 
abstinence  from  future  misdeeds  of  the  like 
nature ;  repentance,  followed  even  by  batis- 
faction  in  some  shape  or  other,  satisfaction 
more  or  less  adequate  for  the  past :  such  are 
the  well  known  consequences  of  the  institu- 
tion; though  in  a  proportion  which,  besides 
being"  everywhere  unasccitainahlo,  will  in 
every  country  and  in  every  age  be  variable, 
according  to  the  degree  and  quality  of  the 
influence  exercised  over  the  people  by  the 
religion^  sanction  in  that  form,  and  the  com- 
plexion of  the  rnoial  part  ot  their  character 
in  oilie*'  respects. 

Unt,  without  any  violation  of  this  part  of 
his  religious  duty,  and  even  without  having 
succeeded  so  far  as  to  have  produced  in  the 
breast  ot  the  mi«ducr  anv  permanent  and  effi- 
cacious repentance,  modes  are  not  wanting  in 
which  it  ma)  be  in  the  power,  as.  it  naturally 
will  be  in  the  inclination,  ot  a  conscientious 
and  intelligent  contess-or,  to  furnish  such  in- 
formation as  shall  lender  essential  service  to 
the  interests  of  justice  I  mean,  by  ministering 
to  the  prevention  of  such  individual  misdeeds 
as,  though  meditated,  aie  as  yet  at  a  stage 
short  ot  consummation  ;  or  of  such  others 
as,  though  as  vet  not  distinctly  in  contempla- 
tion, are  in  a  wax  to  pie*>ent  themselves  to  the 
»-«me  corrupted  mind.  Who  the  misdoer  is, 
the  confessor  knox\?  better  than  to  disclose; 
as  little  will  he  give  any  such  information  as 
max  lead  to  the,  ane-tation  of  tl.e  delinquent, 
under  circumstance*,  hkcl)  to  end  in  his  being 
<  i  n*hedb}  the  alHictive  hand  ol'the  law.  But, 
without  an\  such  dM-losme,  he  may  disclose 
what  shall  lie  sullrcient  to  prevent  the  con- 
summation ot  the  impending  mischief.  "  At 
such  or  such  an  hour,  go  not,  unless  accom- 
panied, to  such  or  snch  a  place:  strengthen 
such  or  snch  a  door :  be  careful  to  keep  well 
fastened  such  or  snch  a  window.1" 

Warnings  of  thi«  kind,  if  I  understand  a- 
ripht,  have  not  uni'roquently  been  given:  — 
warnings,  xxhich  might  have  been  given,  and 
would  have  been  gixen  in  better  times,  might 
(had  they  been  given)  have  operated  as  pre- 
xvntives  to  the  most  griex'ous  public  cala- 
mities. At  the  time  of  the  religious  wars  in 
Franco,  more  than  one  of  the  fanatics,  who, 
with  different  degrees  of  success,  aimed  a  mur- 
derous hand  at  the  person  of  the  monarch, 
prepared  themselves  for  the  enterprise,  ac- 
coiding  to  the  histories  of  the  times,  by  pre- 
vious confessions,  in  the  course  of  which  the 
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design  was  more  or  less  disclosed  Without 
feyposing  the  intended  assassin,  it  might  na- 
turally have  been  in  the  power  of  the  con- 
fessor to  have  frustrated  his  flagitious  pi  oject 
without  opportunity,  the  attempt  would  not 
have  been  m*de,  and,  without  the  attempt, 
the  design  would  not  ha\e  afforded  evidence 
sufficient  for  the  pmpose  of  penal  justice 

The  discussion  has  been  remleied  the  moie 
particular,  for  the  purpose  of  giving  the  cleai  ei 
View  of  the  essential  differences  by  which  this 
case  stands  distinguished  ftom  nnothci,  with 
which  it  might  be  liable  to  be  confounded  1 
mean  the  case  of  those  discloses  which  may 
come  to  be  made  by  an  individual,  criminal 
or  non-criminal,  to  a  la\v  adviser,  in  the  cha- 
racter of  attoi  ney  or  advocate,  a  topic  which 
will  come  to  be  coiibideied  in  its  place  * 


CHAPTER  VII 

REMEDIES  SUCCEDANEOUS  TO  THE 
EXCLUSION  Of  EVIDENCE 

WE  have  seen  how  easily  it  may  happen  that 
the  evils  opposite  to  the  collate)  al  end*  of 
justice  shall  be  greater  than  the  evils  opposite 
to  the  direct  ends,  that  the  vexation,  ex- 
pense, and  delay,  produced  by  the  delivery  of 
this  or  that  lot  of  evidence,  shall  constitute 
a  greater  mass  of  evil  than  that  of  the  undue 
decision  or  taihue  of  justice  that  may  take 
place  for  want  of  it  and  this,  even  supposing 
the  misdecision  to  be  not  meiel)  the  acciden- 
tal or  probable,  but  the  necessary,  result  of 
the  exclusion  put  upon  the  evidence  We  have 
seen  that,  in  this  case,  if  tLcie  be  no  other 
resouice,  the  piopnety  of  the  exclusion  is  a 
necessary  result 

But,  how  necessary  soever,  it  is  manifestly 
an  extieme  and  a  most  disastrous  icmed}  It 
is  sitting  down  under  the  dise^e,  to  save  the 
unpleasant  consequence's  appiehended  horn 
the  leiuedy.  It  h>  taking  the  coiuse  the 
patient  would  take,  who  should  resolve  to 
endure  the  torment  of  the  stone,  in  order  to 
save  the  pain  and  danger  of  the  operation. 

But  as  under  the  pressure  of  that  bodily 
affliction,  a  skilful  physician  will  natuially 
look  out  with  anxious  diligence  for  uhatevci 
milder  remedy  presents  an>  pio^pect  of  re- 
lief,— so,  where  vexation,  expense,  and  delay, 
is  the  disease,  a  vigilant  and  honest  legislator 
will  never  embrace  exclusion  and  thence  ims- 
decision  in  the  character  of  a  remedy,  without 
applying  all  his  industry  to  the  discovery  of 
other  ien*edies  that  may  be  applied  without 
contravention  of  any  of  the  ends  of  justice. 

If  the  exclusion  of  evidence  be  pioper  and 
justifiable  in  any  case,  it  can  only  be  in  de- 
fault, or  by  reason  of  the  insufficiency,  of 

*  Vide  *nfra>  Part  IV.  Vexation,  Chap.  V. 


such  milder  remedies.  The  indication  there- 
fore of  what  presents  itself  in  that  character, 
is  a  task  \\hich  seems  indispensable  to  the 
present  \ioik 

The  following  short  descuptions  may  serve, 
in  the  hist  instance,  to  afford  a  general  con- 
ception of  the  principal  arrangements  that 
oflei  themselves  to  this  view.  Explanations, 
\\hen  they  appear  necessary,  will  follow.  Let 
it  not  be  legal ded  as  an  objection,  if  a  set  of 
an  angements  presented  heie  in  the  charac- 
ter of  succedanea  to  a  comparative!)  narrow 
abuse,  exclusion  of  evidence,  should  be  found 
to  include  the  leading  fcatiues  of  a  system 
competent  to  the  extiipation  of  the  immense 
mountain  of  abtiM*,  of  which  that  inferior  hill 
foi  ms  a  pai  t  Its  utility  with  reference  to  that 
extraneous  puipose,  neither  destroys  nor  im- 
pairs its  utility  \\ith  refeience  to  the  dnect 
purpose  of  this  woik 

I  Agailist  vexation,  expense,  and  delay, 
taken  togethei  — 

1  Anticipative  smvey  of  the  contents  of 
the  budget  of  evidence  on  both  sides 

2  TM burials  within  ita<h  — in  which  is 
included,    limitation  of  the  local  extent  of 
judicial  districts,  thence  augmentation,    or 
(ar<  or  ding  to  what  has  been,  or  has  not  been, 
done  before)  restoiation,  01  non-reduction, 
of  then  number    the  county  courts,  and  more 
especially  the  hundicd  touiU,  of  former  times 
in  England 

3  Sittings  of  eac  h  unintei  i  upted     Excm- 
phlicatioiib    the  dilfei  cut  ( <  ui  Is  of  conscience* 
scattered  hcie  and  theie  ovei  the  face  of  the 
countiy,  but  more  particularly  and  literally 
the  London  police  offices  *   Also,  the  courts 
held  to  so  many  purposes  by  justices  of  peace, 
acting,  not  in  general  sessions,  but  in  volun- 
tary dmsion  meetings ,  or  singly,  at  then  own 
houses 

4  Meeting  of  the  parties  coram  judtce,  at 
the  outset  of  every  cause,  for  the  pmpose  of 
the  above-mentioned  anticipative  sui  vey,  as 
well  as  for  so  nun)  other  pur  poses     Exem- 
plifications —  practice  of  the  courts  of  con- 
si  lencc,  and  of  the  courts  held  by  justices  of 
the  peace,  as  above 

5  Examination   by  epistolary  correspon- 
dence, and,  by  that  means,  of  persons  resi- 
dent at  any  magnitude  of  distance:  whether 
within  or  without  the  effectual  jurisdiction 
of  the  court  in  question,  or  the  government 
undei  which  it  acts    This,  in  the  case  wheie 
examination  vita  voce  is  barred  by  impracti- 
cability, physical  or  piudential 

II  Against  expense,  exclusively  or  more 
particularly  — 

(6)  1  Power  to  any  paity  to  insist  upon 
the  production  of  any  evidence,  notwithstand- 


f  By  2  &  3  Viet.  c.  71)  the  magistrates  are 
to  sit  in  the  police  courts  every  day  from  ten  till 
six.— Ed. 
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ing  any  prepondcrancy  of  expense,  on  condi- 
tion of  bearing  the  burthen  of  it  definitively, 
as  well  as  in  the  first,  instance.  This  includes 
the  defraying  the  expense  necessary  to  the 
production  of  evidence  doomed  necessary  to 
the  opposite  party,  in  preference  to  the  see- 
ing a  decision  pronounced  in  favour  of  the 
adversary  (say  the  defendant)  on  the  ground 
of  the  inordinatencss  of  Mich  necessary  ex- 
pense. 

(7)  2.  Advertisement  for assistance  injus- 
tice for  the  expense  of  evidence.     The  need 
of  such  assistance  to  he  certified  by  the  judge, 
if  he  thinks  lit,  after  hearing  what,  on  the 
occasion  of  the  auticipativc  survey,  has  been 
said  on  both  sides. 

(8)  3,  Abolition  of  taxes  upon  justice. 

III.  Against  delay:  — 

Against  delay,  in  respect  of  (he  contin- 
gently consequent  deperition  of  the  matter  of 
evidence  :  —  • 

(9)  1.   Prompt  collection  of  forthcoming, 
without  waiting  tor  the  iiiitorlhcoming,  evi- 
dence. 

Against  delay  in  respect  of  the  contin- 
gently consequent  deperition  ot  the  matter 
of  satisfaction :  — 

(10)  2.  Provisional  d^cUion  on  either  side: 
taking  sufficient  seouiity  for  restitution  ad 
itifeyrum,  in  the  event  of  a  subsequent  pro- 
duction   of  the    as    yet  iinfoithcoining  evi- 
dence. 

(11)  3.  Provisional   sequestration   of  the 
matter  of  satisfaction,  without  ulterior  deci- 
sion at  that  time. 

IV.  Against  vexation  to  the  judicial  breasts, 
and  consequent  delay,  in  the  paramount  ap- 
pellate judicature1  ot  the  House  of  Lords  (a 
very  particular  case,  peculiar  to  the  British 
constitution  ) 

(12)  1.  Application  of  the  principle  of  the 
Orenville  Act  to  that  upper  house  of  parlia- 
ment. 

After  this  summary  view,  let  us  now  de- 
scend to  particular*. 

I.  Remedy  the  lir-t :  — Anik'ipativc  survey 
of  the1  contents  of  the  budget  of  e\idenee; 
viz.  of  the  contents  of  it  on  both  sides,  and 
(when  there  are  divers  persons  on  the  plain- 
tiff's side,  or  on  the  defendant's  side,  or  on 
both)  on  all  sides. 

That  vexation,  expense,  and  delay,  may  be 
saved,  by  putting  an  exclusion  upon  a  lot  of 
evidence,  is  manifest  enough.  He  the  evidence 
ever  so  necessary  to  right  decision,  the  pro- 
duction of  it  will  always  be  attended  with 
some  portion  (be  it  ever  so  small)  of  each  of 
those  collateral  inconveniences.  Exclude  the 
evidence,  you  exclude  right  derision,  you  ex- 
clude justice;  but,  on  the  other  hand,  you 
exclude  along  with  it  those  collateral,  and 
minor,  and  (generally  speaking)  inferior,  in- 
conveniences. 

Among  the  advantages  resulting  from  the 
VOL,  VII. 


preparatory  operation,  one  is  obvious  enough : 
the  exclusion  which  it  would,  every  now  and 
then,  enable  the  judge  to  put  upon  evidence 
that  would  otherwise  have  been  to  be  re- 
ceived —  upon  evidence  deemed  irrelevant  or 
superfluous;  which  is  as  mucl^as  to  say,  of 
such  a  nature,  that,  by  the  exclusion  of  it,  no 
prejudice  could  come  to  the  ends  of  justice. 

But,  on  the  present  oqcasion,  it  is  not  in 
the  character  of  a  means  of  exclusion  that 
this  operation  is  pioposed,  but  as  a  means  of 
sn\iiif>  the  judge  from  the  necessity  of  putting 
exclusion  upon  evidence:  from  the  necessity 
of  an  operation  so  adverse,  or  even  fatal,  to 
the  diiect  ends  of  justice,  in  the  case  where 
the  lot  of  evidence  \\hich  but  for  that  sur- 
vey \\ould  have  been  to  be  excluded,  was 
material;  and  still  more,  if  it  was  absolutely 
m'ee>sary  to  enable  the  judye  to  pronounce 
such  a  decision  a*  Muill  be  conformable  to 
those,  direct  and  pnneipally- to-be-regarded 
ends.  In  this  character,  the  use  of  the  anti- 
cipative  survey  is  not  quite  so  obvious  as  in 
the  olVr  character  just  mentioned. 

1.  l:nder  the  blind  anangements  mndc,  on 
the  ground  here  in  question,  b)  KnglUh  juris- 
prudence (a  limited  allowance  of  time  for  the 
whole  trial,  including  the  production  of  all 
the  evidence  —  a  limited  allowance  of  time, 
for  a  quantity  of  bii*ine*s  that  may  be  any 
number  of  times  greater  than  the  whole  quan- 
tity of  the  business  that  can  possibly  be  done 
in  that  time,") — an  incident  which,  for  want 
of  such  antiripative  survey,  must  every  now 
and  then  take  place,  is,  that,  in  the  confusion 
produced  by  this  forced  condensation,  a  quan- 
tity of  evidence  altogether  indispensable  shall 
stand  excluded  ;  while  another  mass,  which 
upon  the  anticipative  survey  would  have  been 
seen  to  be  .superfluous,  has  been  admitted.  In- 
troduce the  anticipative  survey,  the  super- 
fluous evidence  is  excluded;  and,  by  means 
of  the  room  fhus  gained,  the  indispensable 
mass  of  evidence,  the  e\i<Ience  necessary  to 
the  principal  end  of  justice,  is  let  in. 

Of  the  blind  fixation  and  limitation  of  the 
quantity  of  time  allotted  for  the  reception  of 
a  nm-s  ot  evidence,  the  quantity  of  which, 
tor  the  pin  pose  of  any  general  rule,  is  incap- 
able ot  being  foreknoun,  —  of  this  imbecility 
or  this  fraud,  the  consequence  is,  an  indis- 
criiuiiiatiiig  exclusion  of  tin  indeterminable 
proportion  of  the  whole  mass  of  the  evidence 
which  would  otherwise  have  been  delivered. 
Of  the  prevalence  of  this  blind  practice  in  the 
Knglish  sjs^tem,  an  indication  somewhat  more 
in  detail  has  been  given  in  another  place.* 
Rendering  the  practice  on  this  head  com- 
pletely consistent  with  the  ends  of  justice, 
is  what  could  not  be  done  without  the  aboli* 
tion  of  those  barricades,  and  the  restitution 

*  Book  VIII.  Technical  System;  Chap.  IX. 
Blind  Fixation  of  Times. 
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of  natural  liberty.  But,  supposing  them  to 
remain,  in  the  ptoposed  anticipative  survey 
may  be  seen  tbe  only  remedy  by  which  the 
venom  ot  that  abuse  can  be  mitigated,  and 
the  mischief  of  it  reduced. 

English  home-bred  law,  as  also  Rome-bred 
law  (English  as  well  as  continental,)  afford 
each  of  them  a  remarkable  exemplification  of 
a  blind  and  indiscriminate  exclusion  put  upon 
masses  of  evidence,  in  nature  a*  well  as  quan- 
tity altogethei  indeterminate  *  English  home- 
bred, by  means  of  the  limited  and  unextensi- 
ble  quantity  of  time  allowed  in  most  cases  for 
the  reception  of  the  whole  mass  ot  evidence , 
Rome-bred,  in  consequence  of  the  studied 
secrecy,  by  the  operation  of  which  the  door 
is  shut  against  all  such  counter-evidence,  or 
other  ulterior  evidence,  the  demand  fot  which 
would  have  been  created  and  made  known, 
had  the  mass  of  evidence  adduced  by  each 
pai  ty  been  known  in  time  to  the  other  These 
examples,  while  they  bring  to  view  the  de- 
mand for  the  anticipative  survey  here  pio- 
posed, will  serve  to  show,  at  the  same  time, 
how  exclusion  of  evidence  is  liable  to  be  pro- 
duced, not  only  without  benefit,  but  without 
thought  and,  while  they  show  the  use  of 
this  survey  in  other  respects,  will  also  show 
in  what  it  has  the  effect  of  preserving  fiom 
exclusion,  evidence  which  would  otherwise 
have  been  subjected  to  that  fate  * 

The  following  would  be  the  sort  of  antici- 
pative survey  which  I  would  propose  » — 

Each  party,  in  the  piesence  of  the  other  01 
others,  produces  a  list  of  the  contents  ot  his 
budget  of  proposed  evidence  names  and  de- 
scriptions of  the  proposed  witnesses  ,  whence 
they  or  their  testimony  have  to  come ,  with 
the  artii^s  of  real  and  written  evidence  (it 
any)  which  they  will  respectively  have  to  pio- 
duce,  and  the  particular  pin  poses  foi  which 
each  article  of  evidence  is  wanted.  Each  party, 
in  a  woid,  gives  in,  foi  the  con&ideiation  of 
the  judge  and  the  opposite  party  or  paities, 
the  same  sort  of  information  (so  far  as  evi- 
dence is  concerned)  that,  under  the  existing 
system  each  party's  attorney  puts  into  the  soit 
of  document  called  a  buef,  for  the  insti  uction 
of  the  advocate. 

Results  of  such  a  survey :  — 

1.  All  evidence  which  (supposing  it  to  be 
true)  will, in  the  opinion  of  the  judge,  be  either 
irrelevant,    or   unnecessary,    or   unavailing, 
discarded  beforehand    and  the  vexation,  ex- 
pense, and  delay,  attached  to  the  production 
of  it,  saved. 

2,  Item,  all  evidence,  from  the  production 
of  which,  though,  matenal  and  even  necessary, 
a  preponderant  amount  of  vexation,  expense, 
and  delay,  would  be  inseparable. 

*  See  Part  VI.  Disguised  Exclusions,  Chap. 
III.  Exclusion  put  9tpon  indeterminate  por- 
tions of  the  matter  of  Evidence. 


3*  In  the  instance  of  each  article,  arrange- 
ments taken  in  concert,  for  the  production  of 
it  in  such  time  and  manner  as  shall  be  attend- 
ed with  least  delay,  vexation,  and  expense. 

It  is  only  where  the  cause  laboms  under  a 
certain  degree  of  complexity,  that  the  demand 
for  this  soit  of  sui  vey  can  have  place  In  the 
great  majouty  of  causes,  this  one  meeting 
would  serve  for  the  teimmatum  as  well  as 
commencement  of  the  cause  as  it  does  in  the 
English  courts  of  conscience 

In  some  cases,  neither  the  effect  nor  the 
substance  of  the  evidence  can  be  anticipated : 
the  effect  of  an  onginal,  for  example,  fioro  an 
alleged  tianscnpt  and  the  points  to  which 
it  is  possible  for  a  witness  to  speak  may  of- 
ten be  foieknown  with  certainty,  when  the 
effect  of  his  testimony  can  not  reasonably  be 
presumed. 

Many  are  the  cases  in  which  the  irrelevancy 
or  inutihty  of  one  mass  of  evidence  follows 
with  cei  tainty  from  the  omission  of  another. 
Discaid  Titius,  all  testimonies  respecting  his 
chaincter,  all  evidences  which  arc  wanted  for 
no  othei  purpose  than  to  operate  in  opposition 
or  suppoi  t  of  his,  become  (whether  n relevant 
or  no)  useless 

Confiont  the  anticipative  survey  with  spe- 
cial pleading  The  mfoi  mation  which  specia. 
pleading  gives  (01  rather  professes  to  give 
without  giving,)  and  in  the  worst  possible 
mode,  and  bv  a  chain  of  communication  pur- 
posely wire-drawn  thiough  a  course  of  months 
or  years,  —  that,  and  more,  the  anticiputive 
sui  vey  gives,  fteely  and  honestly  gives,  in  the 
course  of  a  single  meeting,  commonly  111  fewer 
minutes*  than  the  other  course  would  consume 
months  Special  pleading  bungs  torwaid  the 
allegations  caiefully  keeping  back  the  evi- 
dence (if  any)  fiom  which  they  are  to  leceive 
thcii  suppoit  the  anticipative  siuvey  brings 
to  view  at  the  same  time,  the  allegations,  and 
eithei  the  evidence  itself  or  the  sources  from 
which  it  is  to  come.  Special  pleading,  giving 
(t  e  selling)  encouragement,  re waid,  to  false 
allegations,  to  which,  —  exempting  them  fiom 
the  punishment  piovided  for  allegations  re* 
cognised  in  the  character  of  evidence,  — it  has 
secured  the  effect  of  evidence,  the  anticipa- 
tive survey,  throwing  the  sunshine  of  cross- 
examination  upon  eveiy  syllable  that  is  said, 
—  call  it  allegation,  call  it  evidence. 

Meantime,  this  anticipative  survey,  what 
is  it9  Is  it  vision,  imagination,  innovation? 
Comes  it  fi  om  Formosa  ?  from  Utopia  9  No : 
not  it  indeed  •  nothing  is  there  in  the  least 
new  in  it,  but  the  name.  You  may  see  it,  in 
every  court  wheie  Justice  is  in  honour,  and, 
at  the  same  time,  permitted  by  Power  to  show 
her  face.  You  may  see  it  in  every  arbitration 
court ,  in  every  police  office ;  in  the  court  of 
every  justice  of  the  peace  throughout  the 
kingdom,  acting  out  of  the  trammels  of  regu- 
lar iniquity.  You  may  see  it  in  any  court  of 
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conscience,  as  often  as  the  nature  of  the  cause 
admits  of  its  containing  a  mass  of  eviden- 
tiary matter  complex  enough  to  afford  a  de- 
mand for  any  such  distant  scrutiny.  You  may 
see  it  in  every  counsel's,  in  every  attorney's, 
brief:  with  no  other  difference  than  between 
complete,  correct,  and  voluntarily  or  invo- 
luntarily honest,  information,  on  the  one  hand, 
and,  purposely  incomplete,  purposely  incor- 
rect, mutilated,  garbled,  sophisticated,  on  the 
other. 

II.  Remedy  the  second: — Tribunals  within 
reach. 

In  other  points  of  view,  the  importance  of 
this  remedy  belongs  not  to  the  present  pur- 
pose. UiminUh  in  idea  the  importance  of  the 
matter  in  dispute  in  the  cause  ;  increase  the 
distance  of  the  spot  from  which  a  witness,  or 
the  bearer  of  an  ai  tide  of  real  or  written  evi- 
dence (who  to  this  purpoa.0  may  he  called  a 
witness,)  has  to  come  ;  inn-ease,  in  like  man- 
ner, the  number  of  such  witnesses; — you  may 
always  bring  about  a  state  of  things  in  which 
the  vexation,  expense,  and  delay,  attached 
to  such  convcjiincc,  shall  severally  or  jointly 
form  a  mass  of  collateral  inconvenience  pre- 
ponderant over  the  evil  opposite  to  the  direct 
ends  of  justice  in  the  ease  in  question  ;  over 
the  evil  of  inUdcciMun.  But  \\here\er  this 
reversal  of  1he  more  usual  and  natural  pro- 
portion takes  place,  exclusion  of  the  evidence 
(though  misderi^ion  follow)  is  the  result  au- 
thorized and  required  by  u  due  regard  to  the 
aggregate  of  the  ends  ol  justice.  Hut  mis- 
decision,  especially  when  manifest,  i&  a  great 
and  glaring  evil :  it  is  a  lamentable  resource. 
Diminish,  on  the  other  hand,  the  distance  of 
the  spot  from  whence  the  witness  or  witnesses 
have  to  come,  in  order  to  reach  the  scat  of 
judicature,  >ou  may  make  sure  of  coining  to 
a  state  of  things  in  which  the  aggregate  in- 
convenience of  vexation,  expense,  and  delay, 
by  reason  of  attendance,  can  never  be  equal 
in  weight  to  the  evil  of  inisdeeision  in  any  the 
least  important  cause. 

The  length  to  which,  in  point  of  prudential 
and  even  ph}*ical  practicability,  the  applica- 
tion of  this  remedy  can  be  carried,  depends, 
it  is  manifest,  upon  the  state  of  the  popula- 
tion. Confront,  on  this  ground,  the  state  of 
London  or  Paris,  with  that  of  Siberia  or  the 
back  settlements  in  America. 

In  default  or  aid  of  viva  voce  deposition 
and  examination,  comes  naturally  the  epis- 
tolary mode,  as  mentioned  elsewhere.  Un- 
fortunately, the  same  causes  which  render 
the  establishment  of  tribunals  within  every- 
body's reach  for  vivd  voce  deposition  and  mu- 
tual examination  of  the  parties,  impracticable, 
render  the  epistolary  mode  of  communication 
unapt  to  he  generally  practicable. 

But,  in  this  same  state  of  things,  the  sub- 
stitution of  professional  agents,  as  under  the 
technical  system,  would  in  general  be  not  less 


impracticable  ;  and>  instead  of  assuaging  the 
'inconvenience,  would  be  more  apt  to  aggra- 
vate it. 

The  consequence  is,  that,  in  a  thinly  peo- 
pled country,  for  slight  injuries  (more  pre- 
cisely as  to  the  degree  it  is  impossible  to 
speak)  the  nature  of  things  admits  not  of  a 
remedy.  Within  the  bosom  of  each  family, 
absolute  power  in  the  head;  as  between  a 
member  of  one  family  and  that  of  another, 
independence  and  anarchy  :  such  is  the  state 
of  things,  unle^  in  so  far  as  it  may  be  sus- 
ceptible of  relief  from  the  occasional  and  rare 
visitations  of  delegated  (yet  to  this  purpose 
absolute)  power  fioin  a  distance. 

In  a  system  of  abuse,  particular  abuses  serve 
sometimes  as  palliatives,  sometimes  as  covers 
and  apparent  justification?,  to  each  other. 

In  the  absence  ot  tribunals  within  reach, 
may  be  seen  the  most  plausible  pretence  for 
the  expuKion  of  the  parties  from  the  presence 
of  the  judge. 

Out  i«f  British  ground,  it  would  be  difficult 
to  fonii  nn  idea  of  the  pitch  to  which  the 
grievance  opposite  to  the  arrangement  now 
proposed  has  been  laised  in  England.  Value 
at  stoke,  a  few  thousand-  ot  pounds,  or  a 
lew  shilling^;  station  ot  the  judge  in  the 
metropolis ;  abode  of  suitors  at  350  miles 
distance. 

Even  in  England,  it  is  comparatively  an 
innovation.  In  former  times,  each  county, 
each  hundred,  had  its  court ;  not  to  speak  of 
minor  one*  :  and  if  tor  one  sort  of  cause,  why 
not  for  another  t  But  the  great  judges,  whose 
lips  were  close  to  the  sovereign's  ear,  stole 
the  sword  from  his  side,  and  crushed  their 
little  rivals  at  a  distance  :  the  metropolitan 
courts  swallowed  up  the  country  ones.  By 
these  and  other  devices  personal  attendance 
being  rendeied  intolerable  to  the  parties, — 
adinKbioii  of  substitutes  under  the  name  of 
attorney*,  was  prayed  for,  and  granted,  as  an 
indulgence.  Dependants,  accomplices,  and 
insti  uments  of  the  judges, — these  substitutes 
became  the  natural  enemies,  and  (with  their 
confederates  the  advocate*?,  called  Serjeants 
and  appi  entices)  the  sure  betrayers,  of  the 
parties  their  employers. 

To  these  real  grievances,  circuit  courts  add- 
ed  a  sham  remedy :  excess  of  delay,  crowned 
by  excess  of  precipitation.  In  each  separate 
cause,  six  or  twelve  months  consumed  in  the 
London  offices,  in  doing  worse  than  nothing; 
at  each  one  of  a  given  list  of  county  towns, 
from  one  to  four  days  employed  in  a  year,  in 
running  causes  against  time  :  for  any  given 
number  of  causes,  each  of  any  given  length, 
exactly  at  every  place  the  same  time. 

III.  Remedy  the  third:  —  Sittings  uninter- 
rupted. 

This  remedy  corresponds  to  another  arti- 
cle in  the  list  of  the  devices  of  the  technical 
system,  viz.  fxcd  times  with  long  interval* } 
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and  consists  in  the  removal  of  that  abuse.  In 
other  respects,  the  rmschievousness  ot  that 
abuse,  the  consequent  impoitance  of  this  re- 
medy, are  topics  that  belong  not  to  the  pre- 
sent head.* 

What  belongs  to  the  present  head,  is  to 
show  how  the  evil  attached  to  mrsdcemon 
by  reason  of  exclusion  of  evidence,  and  thence 
to  exclusion  of  evidence,  may  be  renoovod  or 
lessened  by  these  other  means  ,  viz  by  filling 
up  the  vast  gulfs  fixed  at  piescnt  between 
the  to-day  and  the  to-morrow,  in  the  chrono- 
logy of  technical  judicature 

In  Westminster  Hall,  as  evei  jbody  knows 
or  is  supposed  to  know,  there  aie  exactly  four 
days,  and  no  rnoie,  in  every  year  each  day 
consisting  of  twenty-eight  01  dmat  y  da>  s,  moi  e 
or  less  Distance  between  to-day  and  to- 
morrow various  •  minimum,  about  one  month, 
maximum,  moie  than  four  calendar  months 

In  the  rest  of  England,  certain  noithein 
Bounties  excepted,  there  are,  accoi  cling  to  the 
same  chronology,  but  two  days  in  a  year,  viz 
in  the  juridical  metiopolis,  the  assize  town 
of  each  county  each  such  day  consisting  of 
two  oidmary  days,  or  thereabouts  ,  distance 
between  to-day  find  to-moriow,  half  a  jear 

In  three  northern  counties  there  is  but 
one  such  day  ,f  the  length  of  it  not  diffcnng, 
in  any  considerable  degree,  from  that  of  a 
southern  day  distance  between  to-day  and 
to-morrow,  one  whole  year 

To  give  a  complete  and  accurate  system  of 
juridical  chronology  would  be  to  give  a  com- 
plete institute  of  a  separate  branch  ot  science, 
forming,  a*  already  observed,  a  twig  of  that 
branch  of  the  fia^h  language  Illustration 
only  being  the  object  here,  the  above  outline 
will  be  sufficiently  full  and  accurate  for  the 
present  purpose 

Of  these  great  gulfs  between  day  and  day, 
the  effect  in  respect  of  exclusion  of  evidence 
ib  two-fold  —  1  To  increase  the  evil  of  it, 
when  it  takes  place  ,  2  And  thereby  the  co- 
gency of  the  demand  for  it 

The  plaintiffs  light  rests  upon  a  deed 
To-day  the  ongiiial  is  not,  could  not  have 
oeen,  forthcoming  to-morrow,  at  least  tor 
anything  that  is  known  to  the  contrary,  it 
will  or  would  be  a  transcript,  a  correct 
and  complete  transcript,  is  forthcoming  now 
But,  the  original  being  in  existence,  the  tran- 
script, not  being  the  best  evidence,  stands 
excluded,  unless  the  defendant,  by  arid  with 
the  ad  vice  of  his  learned  assistants,  thinks  fit 
to  admit  it. 

Observe  now  the  difference  between  na- 
tural time,  and  juridical  tune. 

The  juridical  to-morrow,  is  it  the  natural 
to-morrow  ?  The  delay,  taken  by  itself,  is 
scarce  an  object  to  either  party  no  advan- 
tage worth  stickling  for  to  a  malCi  fide  de- 
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fen  dan  t  and  hid  learned  accomplices.  The 
expense  though  commonly  an  inferior,  would 
indeed  be  something  of  an  object  moie  or 
less  (understand  the  expense  of  a  ftesh  hear- 
ing, with  its  fresh  fees)  But,  forasmuch 
as  in  most  cases  the  costs  on  both  sides  fall 
to  the  charge  of  him  against  whom  the  deci- 
sion passes,  the  costs  of  the  delay  thus  pur- 
chased would  fall  upon  the  pur  chaser  and  the 
amount  of  the  respite  being,  by  the  supposition, 
no  more  than  a  n  itural  day,  it  can  scarce  evei 
happen  that  the  adv  antagc  thus  to  be  purchased 
shall  be  adequate  to  the  expense  He  will, 
therefore,  ot  couise,  admit  the  transcript  in- 
stead of  the  01  iginal  in  other  words,  not  call 
for  the  putting  upon  the  original  that  exclu- 
sion which  he  has  a  right  to  call  tor 

The  juudical  to-morrow,  on  the  other 
hand,  i<*  it  so  long  to  look  for  as  tins  day  MX 
months  >  In  the  ordinary  state  of  things,  the 
exclusion  of  the  interior  second-hand  evidence 
will  be  rigorously  exacted  The  injured  plain- 
tiff excepted,  it  is  the  inteiest  ot  all  parties 
that  the  application  of  the  excluding  rule  be 
exacted  without  rnercy  It  is  the  inteiest  of 
the  malefactors  leauied  accomplices  ot  all 
classes,  and  they  have  taken  caie  that  it 
shall  be  1m  Costs  of  to  day's  fruitless  hear- 
ing, so  much  icvenge  at  anj  rate  Half  a 
year's  interest  upon  the  sum  due-  or,  what 
conies  to  the  ^ame  thing,  upon  a  sum  equal 
to  the  value  of  the  service  (in  what  shape  so- 
ev^r)  demanded  by  the  plaintiff,  at  the  charge 
of  the  defendant,  at  the  hands  of  the  judge. 
Half  a  year's  interest  upon  the  sum  due .  to 
this  amount  is  the  premium  which  the  learned 
contnveis  of  the  system  have  taken  care  to 
secure,  for  encouraging  men  to  engage  and 
persevere  (in  the  teeth  of  conscience)  in  the 
defence  of  a  bad  cause  a  bounty,  to  the 
value  of  which,  as  any  one  may  see,  there  are 
no  limits  Add  to  the  above,  the  chance  of 
saving  the  principal,  by  the  dcpeiition  of  the 
evidence  in  the  course  ot  this  jur  idical  day ;  or 
the  certainty  of  it  by  withdrawing  the  matter 
of  satisfaction,  the  defendant's  property,  out 
of  the  plaintiff's  reach  Add  again  two  other 
chances,  which,  in  a  mass  of  cases  covering  a 
gieat  exent  of  ground  in  the  held  of  law,  for 
the  better  encouragement  ot  business-making 
injustice,  the  same  learned  wits  have  been 
ingenious  enough  to  provide,  and  happy  enough 
to  preserve  In  many  cases,  upon  the  death 
of  the  malefactor,  death  of  the  suit,  for  the 
benefit  of  his  repr  esentatr  ves  upon  the  death 
of  the  party  injured,  death  of  the  suit,  for  the 
benefit  of  the  malefactor  himself. 

Thus  stands  the  premium  in  the  south  of 
England ;  and  in  the  northern  counties  above 
mentioned,  the  value  of  it,  as  above  men* 
tioned,  is  exactly  double. 

Thus  at  common  law  •  but  in  equity,  it 
sets  calculation  at  defiance. 

Thus  stand  the  interests  of  the  defendant, 
dishonest  or  honest:  thus  stand  the  interests 
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of  the  defendant's  honest  or  dishonest,  but 
in  both  cases  equally  unpunishable  and  irre- 
proachable, professional  assistants  and  ad- 
visers. 

But  the  interest  of  the  injured  plaintiff's 
assistants  and  advisers,  which  way  do  they 
point?  The  same  way  as  those  of  their  own 
client?  No:  but  the  same  way,  and  with 
equal  force,  as  those  of  his  adversary's  equally 
learned  professional  assistants  and  advisers. 

In  this  state  of  things,  is  it  in  the  nature  of 
man  —  is  it  in  the  nature  of  the  man  of  law, 
that  the  exertions  made  for  the  admission 
should  be  equally  sincere,  equally  strenuous 
with  the  exertions  made  for  the  exclusion,  of 
the  evidence? 

In  equity  you  have  plaintiflfcand  defendants 
by  dozens,  scores,  or  even  bundled*,  on  a  side. 
Observe  the  consequence:  MorsRicardi^  vita 
Roberti ;  from  the  mortality  of  the  suitors, 
comes  the  mortality  of  the  suit.  Qnc  of  the 
plaintiffs  dying,  the  laxvvers  kill  the  suit :  then 
comes  a  bill  of  reviver,  to  raise  it  like  the 
phoenix  from  its  ashes.* 

IV.  Remedy  the  fourth  : — Meeting  of  the 
parties  at  the  outset,  in  the  piesence  of  the 
judge. 

This  remedy  corresponds  to  the  fir*t  and 
fundamental  article  in  the  INt  of  the  devices 
of  the  technical  system,  viz.  exclusion  ot  the 
parties  from  the  presence  of  the  judge:  and 
consists  in  the  removal  of  that  abu^e.  In 
other  points  of  view,  the  mischievousness  of 
that  abuse,  the  importance  of  this  remedy, 
belong  not  to  the  present  purpose. 

What  belongs  to  the  present  purpose,  is 
simply  the  importance  ot  this  meeting,  and  at 
this  stage  of  the  cause,  to  a  preceding  aiticle 
in  this  list  of  remedies  —  the  proposed  antici- 
pative  survey  of  tin*  contents  of  the  budget 
of  evidence  on  both  sides,  nor  to  this  opera- 
tion in  respect  of  every  beneficial  effect  \\ith 
which  it  is  pregnant,  but  only  in  ic^pi-cr  of 
the  room  it  is  capable  of  making  for  mateiial 
evidence,  l*y  the  exclusion  of  superfluous  and 
less  material  evidence. 

In  regard  to  the  matter  of  tact  which  con- 
stitutes the  principal  subject-matter  in  dis- 
pute, it  may,  in  the  instance  of  eacli  one  of 
the  parties  have  happened,  or  not  have  hap- 
pened, to  him,  to  have  been  in  a  situation 
enabling  him  to  deliver  evidence,  dnect  or 
circumstantial,  respecting  it.  But  a  matter 
to  which  it  is  scarce  possible,  in  regard  to 

*  The  multiplicity  of  parties  is  no  fault  of 
equity.  There  are  no  more  parties  than  interests ; 
and  there  ought  not  to  be  fewer.  When  the 
cause  is  in  this  way  to  a  certain  degree  complex, 
common  law  knows  not  how  to  deal  with  it:  — 
what  is  done  (if  anything  he  done)  must  he  done 
by  equity.  Hut  the  greater  quantity  of  natural 
and  inevitable  delay  is  afforded  by  the  case,  the 
greater  the  barbarity  in  thus  making  artificial 
delays  to  heap  upon  it. 


either  of  them,  that  he  should  not  be  able 
to  speak,  in  tbe  way  of  evidence,  —  and  to 
which,  in  most  cases,  he  will  be  better  able 
to  speak  than  any  one  else,  —  is  the  result 
and  particulars  of  his  information  and  expec- 
tations relative  to  the  quantity  and  quality 
of  the  mass,  and  of  each  article  in  the  mass 
of  the  evidence  which  he  looks  upon  himself 
as  able  (with  the  assistance  of  the  arm  of 
justice)  to  procure.f 

Whether  the  correctness,  or  the  complete- 
ness, of  the  information  on  this  head  be  con- 
sidered—  whether  in  each  instance  the  party 
be  considered  as  honest  or  dishonest,  siriceie 
or  insincere, — the  importance  of  hi*  presence 
will  still  be  out  of  doubt.  Honest,  his  own 
purpose — dishonest,  the  purpose  of  his  in- 
jured adversary  —  can  never  be  adequately 
answered  by  any  person  in  his  stead. 

It  is  from  himself,  in  most  instances,  that 
the  information  will  have  to  come.  From  any 
other  person,  from  any  professional  law-as- 
sistant of  his,  the  information  thus  afforded 
\\ould  MI  nil  such  instances  be  upon  no  better 
fooling  than  second-hand  evidence,  derived, 
or  pretended  to  have  been  derived,  from  the 
client  :  ialse  perhaps  in  its  origin,  and  with- 
out danger  to  the  author  of  the  falsehood;  or, 
if  true,  truncated  or  pei  verted  by  the  negli- 
grnceor  sinister  interest  ot  the  lawver through 
whose  lips  it  would  be  to  he  delivered. 

From  the  original  source,  the  breast  of 
the  client,  nil  pertinent  questions  that  could 
be  put  on  the  other  side  would  come  accorn- 
[>  mied  with  a  reasonable  expectation  of  their 
extracting  (true  or  false")  an  instructive  an- 
swer. Directed  to  the  hica«t  of  the  la\v- 
a-toistunt, —  if,  on  tliepait  of  the  client,  there 
\\CTC  an\  deficiency  in  respect  of  the  maximum 
of  honoty  and  sincerity,  all  such  expectation 
would  in  general  be  vain.  Such  and  so  much 
inform, ition  as-  in  the  conception  of  the  client 
it,  \\oiild  he  for  his  advantage  to  bo  handed 
in  to  the  judge, —  Mich  and  so  much  he  would 
(in  so  tar  as  it  occuired  to  him)  communicate 
tohi^  pioli'ssiniiiil  substitute  for  that  purpose: 
such  and  so  much  as  in  his  conception  threa- 
tened a  contiiuy  elFect,  sdch  and  so  much, 
it  would  be  equally  his  care  not  to  communi- 
cate. 

In  lieu  of  original  virii  vitce  testimony,  con- 
ceive the  business  of  the  proposed  survey 

+  The  persons  and  things  he  looks  to  as  the 
sources  ot  the  evidence  he  expects  to  produce, 
are  they  at  his  command  ?  In  that  case,  he  is 
alrtady  in  a  condition  fully  and  determinately 
to  give  an  inventory  of  the  contents  of  his  side 
of  the  budget  of  evidence.  /\re  they,  any  of 
them,  in  any  respect,  out  of  his  reach  or  know- 
ledge  ?  In  that  case,  he  stands  in  need  of  the 
arm  of  justice,  to  enable  him,  by  means  of  the 
investigative  process,  to  hunt  out  the  sources 
from  which  (as  far  as  it  exists  and  is  attainable) 
the  evidence,  the  information  he  looks  for,  must 
be  made  to  flow. 
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managed  in  the  only  way  in  which  learned 
judges  will  allow  themselves  to  manage  by 
themselves  any  sort  of  evidence  —  by  the  affi- 
davit testimony  of  the  parties,  then  respec- 
tive attorneys,  or  all  together  With  the 
outside  show  of  justice,  the  learned  and  vene- 
rable personages  in  question  would  as  usual 
be  delighted;  with  the  mwaid  fruit  and  ef- 
fect, they  would  not,  any  more  than  usually, 
be  afflicted. 

On  this,  or  any  other  occasion,  affidavits 
from  the  defendants,  lawyci  s  or  non-lawyers, 
Would  they  be  an  adequate  succedaneum  to 
the  presence  of  the  deponents  themselves? 
Yes,  if,  like  the  man,  the  paper  could  stand 
up  and  answer  questions,  could  betiay  what 
it  would  wish  to  conceal, — by  blushes,  by 
hesitation,  by  evasive  responsion,  by  self- 
detected  or  otherwise  defected  mendacity,  or 
by  silence 

V.  Remedy  the  fifth,  —  Examination  in  the 
epistolary  mode. 

This  remedy  has  not  its  counterpart  any- 
where in  the  list  of  the  engines  of  chicane. 

The  idea  of  this  remedy  is,  on  the  contrary, 
drawn  from  that  fountain,  in  other  respects 
so  uch  in  abuse,  the  practice  of  the  courts  of 
technical  procedure 

The  mode  heie  in  question  is  the  mode  in 
which,  in  equity  procedure,  evidence  is  ex- 
tracted from  a  defendant,  by  the  bill,  the 
amendments  (if  any)  to  the  bill,  and  the  et- 
ceptwn*  (if  any)  taken  to  the  answer 

That  tins  mode,  if  substituted  to  the  best 
mode  (examination  vivd  voce  per  partes  ct  pet 
judtcem)  is  not  so  favomable  to  the  ends  of 
justice,  as  the  same  mode  suft/u///?*/,  wlicie 
the  importance  of  the  cause  wai  umts  so  gieat 
an  addition  to  the  delay,  vexation,  and  ex- 
pense —  subjoined,  I  say,  to  that  vivd  vote 
mode — seems  to  be  out  of  dispute. 

But  a  case  has  been  dhendy  mentioned  (and 
that  a  ra^e  which,  in  so  comiflercial  a  coun- 
try as  England,  cannot  but  receive  ficquent 
exemplification,)  in  which  vivd  voce  exami- 
nation will  be  m  geneial  not  to  be  obtained, 
viz.  wheie,  at  the  time  in  question,  the  ic si- 
de nee  of  the  proposed  witness  is  within  the 
dominions  of  some  foreign  state  In  this  case, 
if  no  assurance,  regarded  as  sufficient,  be  given, 
that  the  proposed  witness  will,  within  a  suf- 
ficiently short  interval,  be  forthcoming  m 
England  (taking  that  for  the  pi  opened  coun- 
try,) m  such  manner  that  his  testimony  shall 
be  delivered  in  the  accustomed  mode  (regard 
being  had  to  the  nature  of  the  suit,) —  the 
effect  of  the  expatriation  is  thereby  to  put  an 
exclusion  upon  the  testimony. 

In  thia  same  sort  of  case,  it  will  not  un- 
flrtquently  happen  that  the  pioposed  witness, 
though  at  the  time  not  resident  within  the 
jurisdiction  of  any  English  coui  t,  shall  in  effect 
be  not  the  less  subject  to  the  power  of  it,  as 
(for  example)  la  virtue  of  some  property 
there,  which  he  is  unable  or  unwilling  to  re- 


move;  or  in  virtue  of  any  other  bond  of  at* 
tachment,by  which  his  affections  are  fastened 
to  the  spot. 

In  this  case,  give  to  the  party  who  has  need 
of  the  testimony  the  power  of  extracting  the 
testimony  of  the  proposed  witness  in  this 
mode,  you  apply  a  remedy  succedaneous  to 
that  of  exclusion  ,  you  obtain  a  mass  of  evi- 
dence, which  (by  reason  of  the  delay  attached 
to  the  pioduction,  01  to  the  chance  of  the 
production  of  it)  it  might  othei  wise  have 
been  necessaiy  —  prudentially,  01  even  physi- 
cally, necessary — to  exclude. 

Upon  the  face  of  it,  this  remedy  is  bad  in 
the  way  of  diet,  good  in  the  way  of  medicine: 
bad,  by  leason  of  the  opportunity  it  allows 
for  mendacity-serving  premeditation  and  in- 
sti  uction,  and  of  its  depriving  the  cause  of 
the  circumstantial  evidence  affoided  by  de- 
portment good,  vi/  in  cases  where,  preme- 
ditation b^ing  necessary  to  complete  and  cor- 
rect responsion,  examination  vtvd  voce  is  not 
of  itself  sufficient,  and  in  the  cases  in  which, 
by  reason  of  distance  from  every  judgment 
seat  the  power  of  which  is  applicable  to  this 
purpose,  such  examination  is  not  to  be  had. 

Pi*r  suing  no  ends  but  those  of  judicature — 
blind,  when  not  hostile,  to  allbcttei  ends, — 
the  English  technical  system,  wheie  it  does 
employ  this  lemcdy,  employs  it  m  the  way 
of  diet  —  leluses  to  employ  it  in  the  way  of 
medicine. 

In  tlie  room  of  the  mode  of  examination 
better  adapted  (as  above)  to  ordinal y  use, 
English  equity,  \vithin  the  inegulai  and  com- 
paratively nairow  field  of  its  ]unsdiction,  em- 
ploys this  mode  of  examination  in  all  cases. 
In  lieu  of  that  preferable  mode  of  examina- 
tion, \\here  rendered  impracticable  by  dis- 
tance, it  does  not  indeed  i  eject  altogether  the 
assistance  of  this  lemedy,  but,  by  useless  clogs 
and  conditions  impans  the  efficacy  of  it  The 
defendant  himself  being  the  proposed  witness 
—  his  own  self-i  cgai  ding  testimony  being  to 
be  extracted  by  the  adversary,  in  the  hope  of 
its  having  the  effect  of  tclf-prcjudicing  testi- 
mony, —  a  set  of  commissioners  are  to  be  sent 
to  the  antipodes,  or  found  theie,  to  apply  to 
him,  in  the  charactei  of  a  becuiity  for  vera- 
city (by  means  of  the  ceiemony  of  an  oath,) 
that  eventual  punishment,  to  the  application 
of  which  no  such  ceremony  is  (except  thus 
by  positive  institution)  necessary.  From  the 
plaintiff,  while  remaining  such,  no  such  tes- 
timony is  permitted  to  be  obtained ,  and  from 
an  extraneous  witness,  though  m  the  same 
cause,  testimony  (if  in  that  distant  situation 
extracted  at  all)  is  not  allowed  to  be  ex- 
tracted in  that  mode ,  is  not  allowed  to  be 
extracted  but  in  another,  the  vivd  voce  mode, 
pet  judices  ad  hoc,  appointed  on  both  sides, 
the  parties  not  present  (neither  by  themselves 
nor  by  their  advocates ;)  nor  in  any  mode  can 
it  at  this  distance  be  exti acted  but  by  consent 
of  parties  on  both  sides. 
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Out  of  the  comparatively  narrow  field  of 
equity  jurisdiction  (with  the  addition  of  the 
still  narrower  fields  of  ecclesiastical  coin  t  and 
admiralty  court  jurisdiction,)  the  remedy, 
except  in  an  extraoidinary  case  presently  to 
be  mentioned,  is  alike  unknown  for  diet  and 
for  medicine. 

From  the  superior  courts  of  common  law, 
commissions  for  taking  examinations  of  wit- 
nesses (extraneous  witnesses  only,  not  parties 
in  the  character  of  witnesses)  have  been 
known  to  be  sent  into  foreign  parts,  in  imita- 
tion of  the  commissions  issued,  also,  at  more 
early  periods,  and  in  more  frequent  instances, 
from  the  couits  of  equity,  as  above.*  But 
this  appears  never  yet  to  have  been  done,  but 
by  consent  of  both  parties.  Precious  remedy ! 
Good  against  bonft  fide,  inapplicable  against 
maid  fide,  litigation  I  Inapplicable,  where  the 
disease  cries  aloud  for  romrdv  :  good,  where 
there  is  no  disease,  or  next  10  nontj  I  But,  in 
this  case,  the  mode  of  examination,  whether 
better  or  worse  than  epistolary,  is  not  episto- 
lary, but  viva  rvce. 

Neither  by  equity  nor  by  common  law  is 
the  remedy  applied  in  any  other  than  that 
class  of  causes  indicated  by  the  denomina- 
tion of  civil,  synonymous  in  this  case  to  non- 
criminal  cause*. 

Such,  according  to  a  rough  outline,  are  the 
distinctions  themselves  :  causa  paint,  here  as 
elsewhere. 

When,  to  give  the  suitor  a  partial  relief 
under  the  denial  of  justice  produced  in  the 
practice  of  the  common-law  courts  by  the  ex- 
clusion of  both  parties  fiom  the  presence  of 
the  judge,  equity  came  in  and  proffered  her 
treacherous  a^istance, —  it  was  on  condition 
of  pacing  her  retainer  to  sciibble  questions 
instead  of  speaking  them;  and  thus,  instead 
of  prompt  and  spoken  an&wiM*,  to  extract 
studied  answers,  manufactured  b)  others  of 
her  retainers  to  be  set  to  \\urk  on  the  other 
side.  On  what  occasions  was  it  that  these 
pretended  servants  of  justice  were  ready  and 
desirous  of  lending  to  this  puipose  their  dear- 
paid  services?  Not  on  the  lew  occasions  alone 
in  which,  cm  the  pait  of  the  paity  in  the 
right,  and  for  the  puipo^e^  of  justice,  there 
was  a  real  need  ot  it  ;  but  on  all  occasions  in 
which,  by  the  sale  of  their  services,  there  was 
money  to  be  got;  that  is,  on  all  occasions 
whatever,  that  arose  within  the  limits  of  that 
field,  which,  in  the  scramble  for  jurisdiction 
had  fallen  to  their  shaie. 

VI.  Remedy  the  sixth: — Remedy  the  first 
applying  to  expense  alone.  Power  to  either 
party  to  charge  himself  with  the  expense  of 

*  If  the  cause  of  action  has  arisen  in  India, 
the  superior  courts  may  issue  a  commission  to 
examine  witnesses  in  India,  without  the  consent 
of  the  parties.  13  <*eo.  III.  c.  t>3.  See  above, 
p.  186.  As  to  the  equity  couits,  see  2  Moddock, 
405. 


an  article  of  evidence,  to  the  relief  of  a  party 
on  the  other  side. 

The  application  of  this  remedy  admits  of 
two  diversities.  Forget  riot  that,  in  both, 
the  use  of  it  is  to  serve  in  the  character  of  a 
makeshift  provision,  the  intention  of  which 
is  to  save  justice  from  the  danger  which  she 
cannot  fail  of  incurring  as  often  as  the  door 
is  shut  against  needful  evidence. 

The  first  case  is  where,  it  being  presup- 
posed that  the  burthen  of  the  evidence  on 
both  sides  is  to  be  made  to  rest  on  the  shoul- 
ders of  the  party  in  whose  disfavour  the  cause 
is  decided,  this  burthen  (as  to  such  part  of 
it  as  one  of  the  parties  has  created)  would, 
when  compared  to  the  value  in  dispute,  be 
too  heavy  to  be  thrown  on  the  other  of  the 
parties.  Value  in  dispute,  say  £5 :  expense 
of  necessary  evidence  on  the  plaintiffs  side, 
say  £.300:  expense  of  evidence  on  the  de- 
fendant's side,  not  worth  bringing  to  account. 
Under  the  natural  arrangement  respecting 
costs  i'i  ordinary  case*,  the  plaintiff  producing 
this  expensive  evidence,  would,  in  case  of 
SUITORS  be  entitled  to  throw  the  burthen 
upon  the  defendant.  But,  rather  than  that 
any  such  dispropoi  donate  oppression  should 
he  inflicted,  much  better  would  it  be  that 
this  thin  inordinately  expensive  evidence 
should  he  excluded  ;  although  of  such  exclu- 
sion the  consequence  by  the  supposition  would 
be,  that,  a^  to  the  subject-matter  of  the  de- 
mand, the  £5,  the  plaintiff  would  be  without 
remedy. 

But  suppose  the  plaintiff  to  stand  up  and 
say,  My  honour,  my  interest,  or,  if  so  you 
will  have  it,  my  cupiice,  is  (in  a  way  which 
I  do  or  do  not  choose  to  mention)  in  such 
sort  concerned  in  the  business,  that,  rather 
than  not  have  the  bu-ini.1*^  settled,  I  am  con- 
tent, in  the  event  of  my  gaining  the  suit,  to 
i  emain  charged  with  the  bin  then  of  this  mass 
of  evidence.  The  remedy  here  in  question 
consists  in  the  making  it  a  matter  of  obliga- 
tion, or  of  discretion,  on  the  part  of  the  judge, 
to  accede  to  a  proposition  to  the  above  effect. 

The  remaining  ease  is  of  a  nature  not  so 
apt  to  take  place,  nor,  in  respect  of  the  mat- 
ter of  fact,  so  easy  to  establish. 

The  plaintiff  having  brought  his  action  for 
the  £.>,  as  before,  the  defendant  stands  up 
and  su\s,  I  have  a  good  defence ;  the  money 
is  not.  due.  But,  to  produce  the  evidence 
necessary  to  the  proof  of  this  my  defence,  an 
expense  of  not  less  than  £500  would  be  in- 
dispensable :  1  have  or  have  not  the  £500  ; 
but,  whether  I  have  or  no,  the  hardship  of 
being  charged  with  such  an  expense  would  be 
extreme.  A  less  evil  would  certainly  be  the 
payment  of  the  £5  claimed,  though  not  due : 
but  persuaded  as  I  am  that  nothing  at  all  is 
due,  even  this  would  be  no  small  hardship  on 
me. 

To  apply  the  proposed  remedy  to  this  second 
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case,  it  would  be  necessary  for  the  plaintiff 
on  bis  part  to  stand  up  and  say  (reasons  ima- 
ginable as  before,)  Rather  than  not  have  a 
decision'  in  my  favour  on  this  rny  demand,  I 
am  content  to  relieve  the  defendant  fiom  this 
expense,  and  take  it  upon  myself,  enormous 
as  it  is,  in  the  first  instance  Here  is  the 
money  :  let  it  be  applied  to  the  pioduction  of 
the  evidence,  in  the  keeping,  and  under  the 
direction  of  the  court. 

Even  here  the  disproportion  is  not  too  great 
to  have  been  actually  exemplified  But,  if  it 
appears  too  great  for  probability,  pare  it  down 
till  you  bring  it  within  the  pale 

To  pre-establish,  in  i  elation  to  the  article 
of  evidence  in  question,  every  circumstance 
necessary  to  give  piobability  and  lationality 
to  the  offer  above  exemplified,  —  the  nature 
and  effect  of  this  distant  evidence,  the  trust- 
worthiness of  it,  the  necessity  of  that  expense 
to  the  obtaining  it,  and  the  assurance  of  its 
being  obtained  by  means  of  that  expense, — 
will  be  apt  to  be  matter  of  no  ordinary  difli- 
eulty  But  cases  whei  e  the  necessary  expense 
has  been  much  greater,  have  been  already  ex- 
amined, and,  when  the  expense  of  a  voyage 
round  (or  about  halt  round)  the  world  is  con- 
sidered, may  easily  be  conceived  and  as  to 
the  piobable  nature  and  effect,  and  the  tiust- 
worthiness,  these  arc  points  continually  ex- 
posed to  uncertainty,  an  das  continually  calling 
for  calculations,  which  by  each  suitor,  on  his 
own  account,  aie  as  constantly  made  with 
more  or  less  anxiety,  ability,  and  exactness 

Where  the  expense  of  pi  oducing  the  evidence 
rises  to  a  certain  pitch,  the  resouice  of  episto- 
lary examination  will,  in  most  ca«es,  be  apt 
to  present  itself  as  being  unon  the  whole  the 
more  eligible  lemedy 

The  discussions  necessary  to  Ihe  settling  of 
the  several  points  in  question,  as  above,  pre- 
suppose the  establishment  of  the  proposed 
anticipative  survey,  and  help  td  exemplify  the 
utility  of  it  They  are  no  other  than  such  as, 
in  ever>  day'*  practice,  come  undei  discu&sion 
between  client  and  attorney  In  the  plaee 
where  the  scene  lips  lests  the  onlj  difference 
in  the  one  ruse,  the  client'*  parlour,  or  the 
attorney's  office ,  in  the  other  case,  the  place 
of  mutual  rendezvous,  the  court  of  justice 

Technical  piactice — English  01  continental, 
English  home-bred  01  continental  llome-bied 
(it  is  but  repetition  to  say,)  knows  of  no  such 
remedies — knows  of  no  such  temperament*. 
The  pound  of  flesh  on  the  one  side,  or  the 
pound  of  flesh  on  the  other  such,  when  the 
flesh  of  suitors  is  concerned,  is  the  altei  native 
given  by  the  man  of  law.  In  either  case,  the 
niart  of  law  makes  equally  sure  of  his  share 

VII.  Remedy  the  seventh.  —  Remedy  the 
second  against  expense  alone  Advertisement 
for  pecuniary  assistance  for  defraying  the  ex- 
pense of  evidence 

If  ever  there  can  lie  a  beneficial  application 


of  money,  it  is  this  To  every  man,  be  be 
who  he  may,  what  is  more  valuable,  what 
more  necessary,  than  justice  ?  What  is  there 
that  is  valuable  to  a  man,  and  of  which  the 
preservation  depends  not  upon  justice?  By 
whom  can  property,  reputation,  condition  m 
life,  life  itself,  be  retained — by  whom  can 
propei  ty,  reputation,  or  condition  of  life,  when 
ravished,  be  lecovered,  without  justice  9 

Gratuitously  bestowed,  what  can  be  more 
geneiously  bestowed  than  assistance  given  to 
a  man  to  enable  him  to  call  in  to  his  assistance 
the  hand  of  justice? 

Gratuitously,  or  foi  a  price,  what  assistance 
can  be  mote  innoxious,  more  secure  against 
all  abuse,  than  assistance  lent  to  justice — lent 
under  the  dnection  of  the  judge  * 

On  eveiy  occasion  on  which  chanty  presents 
a  demand,  what  nation  *o  prompt,  so  ardent 
as  the  English,  to  pom  the  balm  of  relief  in- 
to the  bosom  of  distress? 

The  probability  of  the  demand  fox  an  inor- 
dinately expensive  mass  of  evidence — the  na- 
ture, inateiiahty,  and  necessity  of  the  evidence 
so  demanded,  —  the  inability  of  the  party  to 
clefi  ay  the  expense,  all  these  points  have 
been  established  to  the  satisfaction  of  the 
judge,  by  the  anticipative  survey  He  gives 
a  ceitificate,  and  (with  it,  and  on  the  gioiuui 
of  it)  an  authouty  to  solicit  for  this  purpose, 
fiorn  the  lovers  of  justice,  contributions,  to 
be  lodged  in  the  hands  of  the  oflicers  of  the 
court. 

The  lawyer  alone  continues  to  uphold  the 
stareci  ow  set  up  so  many  ccutuues  ago  to 
frighten  away  from  this  IK  Id  the  hand  of  cha- 
i  ity  For  depi  i ving  the  indigent  of  all  chance 
foi  justice,  what  has  been  left  undone  that 
could  be  done  •*  Claims  that  for  indigence, 
for  meie  inuigcnce,  could  not  be  prosecuted, 
have  been  forbidden,  as  if  in  odium  spohati  * 
— are  still  foi  bidden — to  be  sold 

Advertisement  foi  suhbuiptions9  Oh  yes 
for  iclief  of  distress  in  othci  Chapes,  no  lule 
of  law  foi  bids  it  But  for  (hstiess  (howcvci 
exquisite)  foi  laek  of  justice,  adveitisement 
would  be  useless  subscription  would  be  too 
dangeious  Dangerous'  Yes,  dangerous, 
foi  hab  not  the  man  of  law  contrived  to  ron- 
vei  t  it  into  a  cnme  ?  Charity  thus  exercising 
itself,  lias  it  not,  by  the  spell  of  jargon,  been 
stamped  with  the  name  of  barrctry,  or  main- 
tenance, or  clmmpe)t9j9  or  some  othei  stigrna, 
on  pit  fence  of  which,  chanty,  01  mutually 
beneficial  traffic,  may  be  alike  conveited  into 
dimes9  Pei haps  yes,  pcihaps  no*  here,  as 
elsewhere,  authorities  lean  one  way,  authori- 
ties lean  the  other  In  waters  thus  troubled 
and  thus  deep,  what  is  the  wonder  if  men 
choose  not  to  run  the  nsk  of  being  di owned? 

*  In  odium  spoliator  is  is  a  common-place 
expression,  employed  among  equity  lawyers,  to 
justify  any  exertion  regarded  as  extraordinary* 
for  the  giving  ledress  against  fraud. 
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Forty  years  ago  this  abuse  was  denounced, 
in  company  with  a  kindred  abuse,  still  more 
mischievous,  because  still  more  extensive.* 
Forty  years  hence  the  denunciation  may  be 
repeated,  and  with  as  little  fruit.  For,  under 
the  reign  of  jurisprudence,  one  generation  wit- 
nesses the  birth  of  an  abuse,  three  or  four 
more  the  maturity,  and  then  perhaps  comes 
the  death. 

As  to  the  bujing  and  selling  of  legal  de- 
mands of  all  sorts,  the  only  objection  that 
could  at  any  time  have  been  made  against  it, 
is  in  this  strain  :  judges  are  so  weak,  so  de- 
pendent, so  cowardly,  so  corrupt  —  feudal 
barons  so  proiligatc  and  so  formidable,  that, 
after  buying  a  bad  title  for  the  purpose,  by 
his  own  hands  or  by  that  of  a  retainer  of  his, 
a  baron  (it  will  frequently  happen)  will,  by 
bribery  or  intimidation,  engage  the  judge*  to 
give  to  this  bad  title  the  ellect  of  a  good  one. 

Supposing  it  good  for  an v  thing,  what  an 
argument,  to  come  from  learned  lips! 

Supposing  it  at  that  time  good  for  any- 
thing, what  would  it  be  worth  at  present?  13c- 
tween  the  present  &tate  of  judicature  in  that 
respect,  and  the  state  of  judicature  as  above 
delineated,  is  there  any  more  resemblance 
than  between  the  present  state  of  judicature 
in  England,  and  the  present  state  of  it  in 
Otaheite?  Three  or  four  centuries  aijo,  the 
benefit  had  danger  mixed  \\ithit;  therefore,  j 
now  that  the  ellects  ot  the  icmedy  would  be 
all  pure  benefit,  the  proscription  put  upon  it 
is  to  continue:  Mich  ib  the  loyic  of  jui impru- 
dence. 

Not  that  there  ever  was  or  could  have  been, 
a  time  in  which  the  reason  was  worth  a  straw. 
He  who  could  IhiiM  convert  d  had  bought  title 
into  a  good  one,  what  *»hould  have  hindered 
him  fioin  giving  Ihe  ,^.ime  eiFcct  to  a  bad  one 
of  his  own  making  ?  The  purchase-money 
would  have  been  so  much  >;ived,  applicable 
to  the  pin  pose  of  bribing  the  judge,  or  sub- 
orning witnesses. 

For  restoring  the  indigent  to  a  chnnce  of 
justice,  there  i^  what  is  called  a  remed),  in 
the  pauper  acts-.  Like  so  many  others,  how- 
ever, to  \\hicli  men  of  law  have  given  a  per- 
mit, it  ma\  be  s-ct  dov\n  to  the  account  of 
sham  remedies.  What  it  applies  to,  i-*  that 
factitious  part  of  the  expense,  which  oiiL'ht 
not  to  have  been  imposed  upon  the  most  opu- 
lent: what,  it  does  not  apply  to,  is  that  parr 
(that  here  in  question  included)  \\hich  presses 
upon  all  ranks,  being  natural  and  inevitable. 

VIII.  Remedy  the  eighth:  —  Abolition  of 
taxes  upon  justice. 

In  speaking  of  this  or  any  other  expedient 
for  obtaining  pecuniary  supplies  for  the  relief 
of  this  species  of  distress,  it  is  impossible  to 
avoid  thinking  of  the  factitious  loads  by  which 
it  has  everywhere  been  aggravated.  I  ?peak 

•  See  -'  Defence  of  Usury,"  in  Vol.  III. 


not  here  of  what  has  been  done  by  the  judge 
for  his  own  profit;  but  of  what  has  been  done 
by  the  finance  minister  for  his  own  use.  The 
subject  has  elsewhere  been  treated  pretty 
much  at  large.  See  "  Protest  ayainst  Law 
Taxes,"  (Vol.  II.  p.  573.)  f 

Upon  evidence  itself,  the  tax  does  not  in 
every  instance  bear  with  any  peculiar  weight. 
But,  being  imposed  in  the  preliminary  proceed- 
ings rendered  necessary  to  the  introduction 
of  evidence,  and  the  subsequent  proceedings 
necessary  to  the  giving  effect  to  evidence,  the 
influence  is  the  same  as  if  the  tax  had  been 
imposed  diiectly  upon  the  evidence. 

Like  most  other  taxes,  it  operates  partly 
as  a  burthen,  partly  as  a  prohibition :  as  a 
burthen  upon  him  who  stands  up  for  his  right, 
notwithstanding  the  tax;  as  a  prohibition 
upon  him  who  (through  utter  inability,  or  in 
choosing  the  least  evil)  gives  up  his  right : 
giving  up  a  just  debt  or  other  demand,  or  sub- 
mitting to  an  unjust  one,  or  submitting  to  be 
punished  for  an  offence  never  committed,  by 
the  "oercive  lorce  ot  the  tax. 

A  tax  upon  capital,  when  the  amount  is 
considerable,  is  regarded  as  a  bad  tax.  Why? 
Because,  for  the  sake  of  a  present  supply,  it 
nips*  future  prosperity  in  the  bud.  The  force 
of  the  objection,  it  is  evident,  depends  upon 
the  quantum.  The  tax  maybe  a  very  bad  one, 
or  it  may  be  as  tolerable  as  most  others. 

Hut  a  tax  upon  capital  would  be  a  blessing, 
in  comparison  with  the  taxes  upon  justice.  It 
takes  men,  indeed,  as  it  finds  them ;  but  it 
does  not  Dingle  out  the  distressed. 

The  existing  taxes  upon  justice  are  a  tax 
upon  the  distressed,  tailing  almost  always 
upon  capital,  earning  off  sometimes  this  or 
that  proportion  of  capital,  and  (by  the  help 
of  those  other  taxes  upon  justice,  which  are 
imposed  by  lawjcis  for  their  own  benefit,  and 
Mink  in  the  pockets  of  the  collectors)  in  many 
instance^  UK.'  whole  of  it. 

They  fasten  down,  in  a  state  of  slavery 
under  the  rich,  not  those  commonly  under- 
stood by  the  name  of  poor  —  indigent  persons 
of  the  labouring  classes — but  the  indigent  of 
all  classes'.  • 

The  tax  on  medicine,  though  equally  bad 
in  principle  (and  the  only  one  that  can  be  so,) 
is,  in  comparison,  owing  to  its  comparative 
lightness,  probably  much  inferior  in  in  is  chic- 
vousne-s.  If  it  were  po&sihie  that  a  return 
should  be  made  of  the  number  of  persons 
killed  by  it  in  England,  in  a  year,  I  should 
not  expect  to  find  it  amount  to  more  than  a 
lew  hundreds. 

+  The  reader  will  ob*erve,  that  this  work  was 
written  before  the  late  repeal  of  the  stanm  duties 
on  law  proceedings  [ft  Gco.  IV.  c.  41, J  which 
has  been  justly  deemed  one.  of  the  most  meri- 
torious act*  or  the  present  [llttti]  enlightened 
administration.  The  arguments  in  the  text, 
however,  arc  general,  and  apply  equally  to  all 
nations. — Editor. 
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A  law-suit  is  a  perpetual  blister  upon  the 
mind.  If  your  wish  be  to  do  as  much  mischief 
as  possible  by  another  tax  to  the  same  amount 
as  that  of  the  impost  upon  justice  (including 
that  part  which  lawyers  have  imposed  and 
collect  for  their  own  benefit,)  get  a  retain 
from  the  physicians  and  apothecaries  all  over 
England,  of  the  patients  under  their  caie,  and 
distribute  among  them  an  impost  to  an  equal 
amount.  Propoitions  are  of  course  no  more 
to  be  regarded  in  the  one  case  than  they  are 
in  the  other  but,  lest  the  lawyer  and  his 
partner,  the  law-taxing  financier,  should  leave 
you  behind  them,  omit  not  to  employ  col- 
lectors to  go  about  in  cold  nights  to  strip 
the  last  blanket  fiom  the  bed*  of  the  most 
wretched  of  the  patients 

The  medicine  tax,  if  it  kills  men,  suflei  s 
them  to  die  at  home  The  law-tax  sends 
them  to  rot,  broken-hearted,  in  jails. 

Oh,  but  the  necessities  of  the  country  are 
so  great '  they  furnish  us  an  excuse  for  bad 
taxes  be  the  oppression  of  the  tax  moi  e  01 
less,  it  is  too  late  to  think  about  it.  Notable 
excuse  for  barbarity  arid  ignorance  '  Exactly 
the  reverse  the  greater  the  aggregate  pres- 
sure of  the  taxes,  the  inoie  solicitous  should 
be  your  study  to  choose  the  least  oppiessive 

IX  Remedy  the  ninth  •  —  Remedy  the  hi  st 
against  delay  and  thence  against  intervening 
depention  of  evidence,  and  of  the  matter  ot 
satisfaction  —  Collection  of  forthcoming  evi- 
dence, without  waiting  for  unfoithcomiiig 
evidence,  or  for  fixed  days 

Of  those  things  which  ought  to  be  done, 
what  is  there  that  ought  not  to  be  done  at 
the  only  time  at  which  it  can  be  done  *  Be- 
cause one  lot  of  evidence  cannot  yet  be  had, 
or  because,  though  it  might  be  had,  it  is  not 
suffeied  to  be  got,  is  that  a  leason  wh>  an- 
other should  be  lost?  In  an  exclusion  tliu* 
indirectly  put  upon  a  lot  of  evidence,  value 
unknown,  is  there  anything  hke  common 
honesty  or  common  sense  9 

This  remedy  (so  far  as  it  extends)  corre- 
sponds therefoie  to  two  article*  in  the  list  of 
the  devices  of  the  technical  system,  viz  sit- 
tings at  long  internals,  and  blind  fixation  of 
times  ;  and  is  no  more  than  a  paiticulai  appli- 
cation of  the  remedy  already  proposed  (under 
the  head  of  sittings  uninteriupted)  foi  that 
prefaced  and  most  peirucious  abuse 

The  exclusion  to  which  it  is  a  remedy,  is 
purely  factitious — the  vvoik  of  the  technical 
system,  with  its  blind  or  too  shat  p-sightcd 
arrangements.  Six  or  twelve  months  must 
elapse,  before  any  evidence  can  so  much  as 
begin  to  be  collected  What  follows  ?  That 
all  the  evidence  which,  having  been  obtain- 
able within  that  time,  is  not  obtainable  aftei 
that  time,  stands,  excluded  in  the  lump.  Is 
it  possible,  that,  in  the  mind  that  devised 
these  arrangements,  any  the  smallest  spark 
of  regaid  should  have  been  felt  foi  the  ends 


of  justice  ?  any  more  effective  feeling  for  the 
sufferings  of  the  oppressed,  than  the  wolf  has 
for  those  of  the  lamb  he  slaughters  ?  What 
is  it  that  the  man  wanted  to  be  informed  of? 
Was  it  a  secret  to  him  that  witnesses  aie 
men,  or  that  men  die9 

Even  now,  in  the  eyes  of  an  English  lawyer, 
this  abuse  is  the  very  summit  of  perfection. 
How  should  it  be  otherwise  ?  It  gives  him 
holidays  absolutely  matchless  holidays  it 
subtracts  nothing  fi  om  the  mass  of  fees,  Sub- 
tracts ?  It  adds  to  the  mass  it  makes  busi- 
ness it  foi  ms  a  capital  article  in  the  mass  of 
advantage  provided  for  the  encouragement  of 
maid  fide  demands,  and  more  especially  maid 
fide  defences. 

Piovision  being  wanted  for  a  new-born  or- 
phan, or  infoimation  lodged  for  an  offence, — 
what  if  a  justice  of  the  peace  were  to  say. 
Come  ajjain  this  day  six  months  then,  arid 
not  till  theji,  I  leceive  your  evidence  ?  Bat 
when,  from  any  one  of  those  seats  of  natural 
justice,  was  anything  heaid  thus  rnonstious  ' 
No,  the  licence  to  work  iniquity  descends 
not  upon  these  unlearned  judges  not  being 
gi anted  by  them,  it  has  been  neithei  gi anted 
to  them,  nor  to  then  use 

If,  in  the  arrangement  of  terms  and  circuits, 
there  be  common  sense  or  common  honesty, 
give  to  diseased  indigence,  as  well  as  op* 
pressed  and  plundered  mnoi  cnce,  the  benefit 
ot  it  Extend  it  fiom  <  ouits  ol  instice  to  hos- 
pitals let  no  hospital  be  founded  in  future, 
without  vacations  ot  two  months  and  four 
months  tor  physicians,  surgeons,  and  muses. 
Men  die  toi  want  ot  timely  medicine  but  do 
not  men  also  die  foi  wantot  timel}  sustenance  ? 
For  want  of  the  substance  which  the  client, 
by  the  advice  and  assistance  ot  his  la\\yei, 
lias  lavished,  and  which  the  official  lawyer, 
lest  the  amusement*  of  his  long  vacation 
should  be  disturbed,  ictuses  to  icstoie  ,  are 
not  all  jails  foi  debt  slaughtei -houses,  lilled 
and  emptied  foi  then  benefit  > 

Even  courts  of  justice  have  not  leccivcd 
the  benefit  of  this  aiiangement  to  its  full 
extent  The  reason  has*  been  alteady  given. 
Against  the  depiedations  and  violence  of  the 
unlicensed  malefactoi ,  neither  the  house,  the 
pocket,  1101  the  pei  son  ot  the  law}  ei  ai  e  (hap- 
pily for  mankind)  moie  secure  than  those  of 
anothei  man  and  vveie  the  mat  lei  of  wealth 
to  perish,  so  would  the  mattei  of  fees  Ac- 
coidmgly,  instead  of  once  or  twice  in  the 
year,  the  Old  Bailey  sits  eight  times  *  and 
the  sound  ot  the  woid  vacation  is  not  so  much 
as  heai  d  in  Bow  Street. 

Equity,  indeed,  has  her  examinations  de 
bene  e<u>e,  and  her  examinations  in  perpetuam 


*  The  Old  Bailey  Sessions  were  superseded 
by  the  4  &  6  Will.  IV.  c.  36,  which  established 
the  Central  Criminal  Court:  the  sittings  are  held 
twelve  times  a  year.  The  chief  metropolitan 
polite  courf  is  in  Bow  Strtet— Ed. 
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rei  memorial*.  For,  equity  finding  more  fees 
to  collect  than  could  be  got  in  within  the 
limits  of  the  common-law  harvest-time,  her 
shops  are  never  shut  long  together  :  more- 
over, her  birth-place  was  on  the  continent, 
where  men  were  cursed  with  no  such  regalia 
bemficia*  as  terms  and  circuits. 

But,  to  measure  the  ratio  of  this  remedy 
to  an  adequate  one,  compare  the  scanty  and 
irregular  and  undefined  field  of  equity  juris- 
diction with  the  remainder  of  the  fitld  of  law, 
criminal  and  non-  criminal.  Compare  the 
examination  of  an  equity  examiner's  dark 
closet  with  the  examination  of  a  police  office: 
efficiency  with  efficiency,  delay  with  delay, 
expense  with  expense. 

As  to  common  law  ;  even  those  resources, 
miserable  and  treacherous  as  they  are,  are 
more  than  she  has  ever  had  a  heart  or  a  head 
to  give  herself.  When  she  is  in  a  mood  to 
have  them,  she  borrow*  them  of  equity  :  for 
now,  the  whole  trade  being  consolidated  into 
one  vast  firm,  and  nil  interests  mixed  together 
and  rendered  undistinguishable,  shop  and  shop 
are  upon  the  best  terms  imaginable. 

On  this  head,  equity  has  a  whim  or  an 
artifice,  in  so  general  a  \ie\v  scarce  worth 
mentioning:,  unless  it  were  for  curiosity  V  sake. 
If  your  witness  is  dying,  or  making  olf;  if, 
in  short,  the  evidence  \ou  depend  upon  is 
wanted  at  any  of  these  odd  time*  ;  in  sueh 
case,  although  you  are  in  the  right,  and  found 
to  be  so,  you  must  thus  tar  pay  the  piper,  as 
if  the  right  were  not  on  your  side. 

The  same  whim  or  the  same  artifice  go- 
verned on  the  continent,  as  otten  US  in  a  suit 
not  criminal,  any  one  of  the  parties  called  for 
the  testimony  of  an  adversary. 

X.  Remedy  the  tenth- — IJemedy  the  second 
against  delaj  : — Provisional  decision,  without 
waiting  for  the  best  evidence. 

When  the  original  of  a  deed  or  other  wi  it- 
ten  document  is  so  situated  that  the  produc- 
tion ot  it  cannot  be  effected  without  a  more 
than  ordinary  degree1  ot  vv.vilion,  expense, 
and  delay,  —  lodged  in  some  place  between 
this  and  the  antipodes  in  the  hands  of  some 
possessor,  who,  pioprietnrornot,  does  or  does 
not  choose  to  part  with  it  or  to  bring  it ;  — 
where  such  is  the  situation,  or  supposed  si- 
tuation, of  a  supposed  ot  alleged  original,  at 
the  time  that  an  alleged  tianscript,  or  suffi- 

*  The  epithet  given  by  (Jlanville,  who  wrote 
in  Henry  the  Second's  time,  to  the  then  new- 
invented  grand  avsi/e:  a  sort  of  circuit,  travelled 
once  in  seven  years.  In  other  words,  a  licence 
for  injustice,  renewable  or  not  at  that  period:  a 
remedy  which,  if  worth  anything  at  any  time, 
would  have  bien  worth  more  before  the  flood 
than  since.  Qua-re,  How  did  the  business  of 
justice  go  on  before  this  grand  improvement  ? 
Answe r :  As  to  times  and  places,  at  least,  much 
less  badly  than  at  present:  for,  in  those  days, 
the  metropolitan  courts  had  not  swallowed  up 
the  local  ones. 


cient  extract  or  abstract,  is  ready  to  be  pro* 
duced ;  —  a  question  may  arise  as  between 
the  two  documents,  the  alleged  original  and 
alleged  transcript  (both  certainly  not  being 
necessary,  one  perhaps  sufficient,)  which, 
if  either  of  them,  shall  be  admitted.  Were 
both  present,  the  admission  of  the  transcript 
(unless  it  were  for  momentary  provisional  con- 
sultation, for  the  purpose  or  in  the  course  of 
argument)  would  evidently  be  attended  with 
some  (howsoever  little)  danger,  and  with  no 
use.  A  transcript,  how  little  soever  inferior 
in  point  of  trustworthiness  to  the  original, 
can  never,  so  long  as  man  is  fallible,  be  con- 
sideied  as  exactly  upon  a  par  with  it.  But 
the  original  is  so  circumstanced,  that,  rather 
than  load  the  cause  with  the  vexation,  ex- 
pense, and  delay,  attached  to  the  produc- 
tion of  it,  it  would  be  better  to  exclude  it : 
na\,  even  although,  to  the  prejudice  of  the 
side  by  which  it  should  have  been  produced, 
misdeeision  v\ere  sure  to  follow.  It  ought 
therefore  to  stand  excluded  :  and  thereby  the 
whi'i.1  of  the  evidence  from  that  source,  were 
there  no  other  remedy. 

Hut  the  tiansmpt,  —  although,  in  prefer- 
ence to  or  indiscriminately  with  the  original, 
it  ought  not  lo  be  produced,  —  yet,  rather 
than  the  c\idence  from  that  source  should  be 
altoguthci  lost,  and  mnciecision  take  place 
in  conseqiunce,  mi.uht  (if  ordinal ily  well  au- 
thenticated,)—  might,  with  much  less  danger 
than  what  is  fic'iuently  inclined  in  practice, 
be  (under  the  conditions  above  proposed)  re- 
reived  instead  of  it.  Nevertheless,  mischief 
from  niisdccision  ought  at  the  same  time  (so 
tarsi-  is  ron*Ment  with  thereg.iid  due  to  the 
.•miidtinrc  ot  pii'pomlerant  collateral  incon- 
venience in  the  shape  ot  vexation,  expense, 
and  delay)  to  be  obviated  as  effectually  as 
possible.  Accordingly,  pieviously  to  execu- 
tion, obligation  (or  at  least  libertO  ought,  to 
be  in  the  haiftls-  ot  the  judge,  tor  taking  trom 
the  parly  thus  to  be  instated,  sufficient  se- 
em ity  for  the  eventual  reinstatement  of  the 
other  party;  in  case  that,  within  a  time  to 
be  limited,  the  propriety  of  the  opposite  de- 
cision should  have  been  made  appear,  —  the 
authenticit)  of  the  transcript,  or  its  correct- 
ness or  completeness  with  relation  to  the 
point  in  question,  having  been  disproved. 

The  character  ascribed  to  the  proposed 
arrangement  (viz.  that  of  a  remedy  succeda- 
neons  to  the  exclusion  of  evidence)  belongs 
to  it  beyond  dispute.  Under  English  prac- 
tice, but  for  this  remedy,  both  would  or 
might  have  been  excluded — the  original,  and 
the  transcript:  the  original,  by  reason  of 
the  preponderant  inconvenience  attending  the 
production  of  it ;  the  transcript,  by  reason 
of  its  being  but  a  transcript,  and  the  original 
still  in  existence,  and  the  production  of  it, 
though  prudentially,  not  plijsically  impracti- 
cable.  In  virtue  of  this  arrangement,  neither 
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stands  excluded :  the  transcript  is  admitted 
absolutely  and  at  the  instant,  the  original 
left  to  be  produced,  eventually  and  if  need 
be,  at  another  time. 

In  English  practice,  the  original  being  lost, 
—the  previous  existence  of  it,  the  subsequent 
depeiition  of  it,  and  the  authenticity  of  the 
alleged  transcript,  being  proved  by  what  is 
regarded  as  sufficient  evidence,  —  the  tran- 
sciipt  is  received  instead  of  it.  The  alleged 
transcript  received,  when  there  exists  no 
longer  the  original  with  which  upon  occasion 
it  is  capable  of  being  compared !  With  how 
much  more  safety,  when  the  oiiginal  with 
which  it  may  be  compared  is  still  in  exist- 
ence? when,  in  case  of  perjury,  the  witness 
sweating  to  the  coirectness  of  the  tiansciipt 
is  capable  of  being  detected,  convicted,  pu- 
nished ? 

When  received  (if  received  at  all)  it  is,  in 
piaclice,  received  absolutely  without  any 
such  conditions  imposed,  conditions,  in  case 
of  misdecibion  on  the  ground  of  it,  providing 
for  the  reparation  of  the  injustice 

XI  Remedy  the  eleventh  — Remedy  the 
third  against  delay  — Provisional  sequent la- 
tion 

This  is  an  arrangement  of  still  moie  entire 
security,  capable  of  being  substituted,  upon 
occasion,  to  those  rneasuies,  \\hich  would  be 
the  natural  result  of  umesci  vcd  admission  of 
the  evidence,  and  unresei  ved  decision  on  the 
ground  of  it. 

The  party  in  who*e  behalf  this  makeshift 
evidence  is  pioduced,  instead  ot  the  icgulai 
evidence  from  thesamosouice,is(toi  instance) 
the  plaintiff,  the  decision  legularly  called  foi 
by  this  evidence,  would  be,  the  putting  that 
party  in  immediate  possession  of  the  sub- 
ject-matter in  dispute,  on  condition  of  finding 
security  for  eventual  restitution  in  kind,  or 
other  adequate  satisfaction,  as  proposed  by 
the  last  pieceding  lemcdy  Buf,  the  cluuac- 
ter  or  situation  of  the  plaintiff  is  not  (to  the 
purpose  here  in  question  at  least)  altogcthei 
trustwoithy  the  subject-master  is  a  female, 
whose  honour  and  condition  in  lite,  in  the 
character  ot  daughter,  ward,  or  \\ife,  claimed 
us  such  by  one  01  both  the  pai  tics  is  at  stake, 
the  subject-matter,  though  of  the  cla&s  of 
thing*,  is  an  mticle  susceptible  ot  a  pietium 
affeetionts,  and  thence  of  damage  not  to  be 
repaired  by  money.  On  any  of  the^e  accounts 
(not  to  look  for  otheis,)  it  may  be  moie 
advisable  upon  the  whole,  that, — until  the 
authenticity  of  the  supposed  transcript  can  be 
put  out  of  doubt  (foi  example,  by  being  sent 
to  the  original  for  reauthentication,  under 
official  or  other  altogether  unsuspected  caie) 
—  the  subject-mattei  should  either  be  suf- 
fered to  remain  in  the  hands  of  the  defendant 
(he  on  his  part  finding  fcecunty.)  or  be  lodged 
in  the  hand  of  the  official  ot  other  unsuspect- 
$d  third  persons,  satisfaction  in  the  mean- 


time being  made  to  the  plaintiff  for  the  loss 
of  possession  sustained  by  him. 

While  the  bill,  without  the  benefit  of  which 
equity  will  not  grant  even  her  de  bene  ease 
examination,  is  sciibbhng  by  the  plaintiff's 
lawyers,  or  an  answer  to  it  by  the  defend- 
ant's  —  while  the  examiner's  clerk,  closeted 
with  the  witness  like  a  confessor  with  his 
penitent,  is  setting  down  what  the  witness 
says,  between  sleeping  and  waking,  or  what 
be  does  not  say,  zegaidless  whether  it  be 
sense  or  nonsense,  complete  or  incomplete, 
true  or  false,  —  all  this  while  the  defendant 
(if  he  be  what  defendants  so  often  are)  is 
making  the  best  use  of  the  time  thus  given 
him,  eating  the  plaintiff's  pioperty,  or  send- 
ing or  putting  it  out  ot  reach,  accoiding  to 
his  humour  and  his  circumstances 

While  the  bo>  isiumungto  the  chandler's 
shop  to  buy  the  salt  to  lay  upon  the  sparrow's 
tail  (an  irjstiuction  not  giudged  to  infant 
bird-catchers,)  the  bud  hops  or  flies  off  at 
leisure  If  it  weie  in  the  nature  of  equity, 
English  equity,  to  be  sinceie,  she  would  find 
her  emblem  in  this  child  But  no  the  im- 
putation would  be  unjust  to  her,  it  this  lame- 
ness were  to  be  ascribed  to  blindness 

By  preventing  mischief,  mischief  in  any  of 
the  shapes  in  which  equity  is  at  every  man'b 
service  to  pi  event  it,  theie  would  be  nothing 
to  be  got  By  making  a  show,  and  that  a  false 
one,  of  being  icady  to  pi  event  it,  much  is  to 
be  got,  and  is  got  The  groom,  who,  having 
a  common  inteicst  with  the  hoise-stealei, 
\\aits  till  the  steed  is  stolen,  and  then  matches 
up  to  shut  the  stable  dooi  mceieuiony, — he, 
and  not  the  infant  bud-cat chciy  is  the  tiue 
emblem  of  English  equity 

While  the  bill  is  picpanng,  to  ground  the 
\\iit  tic  cieat  let/no,  the  cuckoo  swindler  that 
should  li.ivo  been  hedged  in,  is  winging  his 
way  to  the  continent,  laughing  at  01  with  the 
htdgeis  While  the  Injunction  Bill,  by  winch 
uastc  bhould  have  been  stayed,  is  sciibbhng, 
the  axe  of  the  dibseisoi  01  malicious  life- 
holder  is  levelling  to  the  giound  the  lofty 
oaks  from  which  the  verifiable  mansion  has 
derived  bheltci  and  dignity  fioni  age  to  age 
While,  in  all  the  luxmy  of  skins  and  paieh- 
inenl,  the  female  oipban  ib  dieting  out  to 
make  hei  appcaiance  in  the  chaiactei  of  a 
ward  of  the  comt,  the  sharpei  \\hom  the 
chums  of  hei  peibon  01  her  puise  have  laid 
at  hei  feet,  is  rlaspmghtrni  his  arms,  at  the 
temple  ot  the  Caledonia  hymen,  laughing  with 
hei  to  think  how  the  union  of  hcait<*  has  been 
facilitated  by  the  incompleteness  of  the  union 
between  kingdoms 

Malefactor,  whoever  you  ate,  you  deserve 
to  be  confined  for  idiocy,  01  youi  solicitor 
struck  off  the  roll  for  ignorance,  if  ever  it  be 
jour  ill  fate  to  see  your  schemes  anticipated 
and  fi  ustrated  by  English  equity. 

Among  the  almost  uumbeilcM*  uses  of  the 
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initial  meeting  of  the  parties  in  the  presence 
of  the  judge,  one  is  (as  already  intimated) 
the  putting  an  instant  stop  to  so  sure  a  course 
for  eluding  the  power  of  justice. 

Is  the  party's  solvency  out  of  suspicion,  out 
of  danger  ?  No  use  in  con vej  ing  him  to  a  jail, 
or  to  a  spunging-hoifoe :  as  little  in  forcing 
him  to  beg  or  buy  sureties  for  his  eventual 
fortheomingness.  Is  1m  solvency  a  point  too 
dubious  or  too  complicated  to  be  settled  at 
the  first  examination  ?  A  guard  placed  over 
him  in  his  own  house  would  ^ivc  it  all  the, 
useful  propel  ties  of  n  s-pun^ing-hou^c  \\  ithout 
liny  of  the  pernicious:  —  as  if  a  guard  could 
not  as  well  remain  in  charge  of  Ins  person,  as 
at  present  of  hisuood*!  Consign  the  defen- 
dant to  cither  n  jail  or  a  spiinging-hnusc,  for 
no  better  or  other  reason  than  that  (without 
any  doubt  of  his  &olvenc\)  the  plaintiff  be- 
lieves, or  pretends  to  believe,  that  the  inonev 
he  claims  of  him  is  due!  The  icsffon  wue  as 
good  tor  hantfinu  him. 

The  inquiry  thus  made,  does  his  ^dvcncv 
prove  dubious  J  Sei/in^  Ins  pcison  ailoids  no 
security.  In  jail,  01  in  a  spun«<in^-hou-e,  Ins 
effects,  foi  every  purpose  ot  removal  or  dis- 
sipation, are  as  much  in  his  po\\ci  as  if  he 
nere  at  home.  Secuie  thecllccts  themselves, 
all  removal,  all  dissipation  is  tit  c  ml. 

()1  this  same  blind  anannemenr,  of  which, 
in  some  instances  exclusion  ot  ncce^suy  evi- 
dence, in  other  instance-  unnecessary  vexa- 
tion, expense,  and  del.iy.  foi  the  averting  the 
mischief  of  such  exclusion,  is  the  result, — 
and  which  arrangement  consists  itself  in  the 
constant  and  inexorable  establishment  of  fac- 
titious delay,  without  u-e  or  shadow  of  pre- 
tence, of  which  delay  a  frequent  and  natural 
result  is  deperition  of  evidence, — another 
fruit  is  tho  deperition  of  the  matter  of  satis- 
faction, in  the  manner  above  delineated.  To 
secure  the  subject-matter  in  dispute1  from 
perishing,  or  going  into  wrong  hands,  nothing 
can  as  jet  bo  done,  lor  want  of  evidence. 
Why?  Uecau>c  it  is  by  evidence  alone  that 
the  defendant's  title  to  it  can  be  made  dubious, 
the  plaintiffs  probable:  and,  to  this  as  to  all 
other  purposes,  the  receipt  of  evidence,  in- 
stead of  being  brought  forward  as  early  as 
possible,  is  put  olF  as  long  as  possible !  Why 
not  brought  forward  as  early  as  possible?  l>o- 
cause  (as  there  has  so  often  been  occasion  to 
state)  it  was  against  the  interest  of  the  foun- 
ders of  the  system,  that  any  evidence  fit  to 
be  acted  upon  should  be  brought  forward  at 
this  early  stage. 

On  all  these  several  point*,  the  interest  of 
the  founders  of  the  system  was  in  clear  and 
diametrical  opposition  to  that  of  the  suitors, 
and  more  especially  to  that  of  the  honest 
among  suitors,  which  is  as  much  as  to  say,  to 
the  ends  of  justice.  It  was  the  interest  of  these 
arbiters  of  human  destiny,  that  as  much  hu- 
man misery  should  be  produced,  as  the  sove- 


reign and  the  people  would  bear  to  see  pro- 
duced :  and  as  much  misery  as  the  sovereign 
and  the  people  have  borne  to  see  produced 
has  been  produced  accordingly.  It  was  their 
interest  that  as  little  relief  under  this  misery 
should  be  alforded,  as  the  sovereign  and  the 
people  would  bear  to  see  williholden;  and  as 
much  relief  us  could  be  withholden,  has  thus 
been  withholden  accordingly. 

What  is,  and  ever  has  been,  the  interest  of 
the  people,  taken  in  the  aggregate,  in  their 
character  of  suitors,  is,  that  as  few  of  them 
as  possible  should  j»o  to  jail;  that  as  little  as 
possible  of  the  ma^s  of  propel ty  at  the  dis- 
posal  of  the  judges  should  either  polish,  or  be 
lost  to  the  person  intitled  to  receive  it;  and 
that,  to  a\ert  as  far  as  possible  both  these 
mischiefs  the  defendant  (in  all  cases  ivheie 
his  solvency  \v:is  exposed  to  doubt,  or  where 
in  an\  other  \\ay  the  plaintiff  stood  exposed 
to  the  danger  ot 'siilleiing  ineparable  damnge) 
^hould  be  brought  into  the  presence  of  the 
judire,  to  have,  for  the  benefit  of  all  his  cre- 
ditoi-(and,  above  all,  for  his  own  benefit, 
jind  fit  his  own  rcque-t,)  the  'state  ot  his  pe- 
cuniar) circumstances  laid  open  to  the  judge 
as  earl\  as  possible. 

Unfortunately,  on  these  same  subjects  and 
occasions  \\hat  all  along  has  been,  and  still 
continues  to  be,  the  interest  of  the  judges,  is, 
that  on  neither  side  ( much  less  on  both  sides) 
should  the  suitors  ever  be  suffered  to  come 
into  their  pieseiice,  when  it  is  possible  to 
pi  event  it :  that,  above  all  things,  no  such  un- 
plca*ant  company  should  be  foi  red  upon  them 
at  the  outlet  of  the  cau-c:  that,  instead  of 
this,  as  man}  individuals  as  possible  should 
£o  to  jail,  and  (unless  when  the  jails  were 
already  so  full  as  to  hold  no  more)  be  kept 
there  as  long  as  possible  :  that,  while  the  de- 
fendant is  so  Ijing  in  jail,  the  property  which, 
by  law  and  justice,  ought  to  have  been  re- 
stored or  transferred  by  him  or  from  him  to 
the  u.se  of  the  plaintiff,  should  remain  at  the 
disposal  of  him,  the  defendant,  to  be  wasted 
or  embezzled  by  him,  to  as  large  an  amount 
as  possible  :  that,  while  jn  those  receptacles 
of  infection  debtors  were  rotting  in  body  and 
mind,  while  oppressed  debtors  and  injured 
creditors  were  dyingbroken-hearted — judges, 
the  authors  of  this  misery,  with  their  depen- 
dants, proteges,  and  bottle  companions,  should 
have  as  much  time  to  enjoy  and  amuse  them- 
selves in  as  possible :  and  that,  lest  business 
should  be  presented  to  them  in  any  other  than 
the  most  pleasant  and  least  troublesome  form, 
the  fate  of  the  wretches  on  both  sides  should 
never  be  disposed  ot  by  these  its  arbiters,  on 
any  other  ground  than  that  of  a  sort  of  evi- 
dence utterly  unfit  for  the  purpose,  and  uni- 
versally acknowledged  so  to  be.* 

•  What  is  perfectly  known  to  all  lawyers  at 
present,  and  to  all  non-lawyers  as  soon  as  the/ 
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In  complaining  of  this,  aa  of  any  other 
branch  of  the  system  of  abuse,  it  has  been  a 
practice  among  men  of  law  to  dispute  the 
legality  of  it*  Dispute  the  legality  of  a  sort 


please,  is.  that  the  practice  of  imprisonment  for 
debt  is  trie  result  of  a  traffick,*  in  which  the 
judges  of  all  the  common  law-courts  took  a  share; 
and  which  consisted  in  selling  (on  pretences  as 
notoriously  false  as  any  swindler  was  ever  pu- 
nished for)  the  liberty  of  the  people  in  the  cha- 
racter of  defendants,  to  all  persons  who  (with  or 
without  so  much  as  the  pretence  of  title)  found 
their  account  in  the  purchase  of  it 

It  may  be  considered  as  a  particular  branch 
of  the  slave-trade:  with  this  peculiarity,  that 
the  colour  of  the  thing  (the  person  converted 
into  a  thing}  made  no  difference.  Crowded  fails 
matched  with  crowded  ships  .  the  long  vacation, 
with  the  long  passage. 

Not  to  speak  of  former  struggles;  soon  after 
the  Restoration,  the  thiee  great  common-law 
courts  in  Westminster  Hall  became  so  many 
rival  shops.  Like  other  shops,  they  fought  for 
custom  :  the  liberty  of  the  defendant  was  the 
bonus  they  each  of  them  made  itself  master  of, 
and  offered  as  a  lure  to  draw  in  purchasers.  It 
became,  consequently,  in  the  hand  of  each,  a 
weapon  with  which  he  fought  his  rivals. 

It  was  the  King's  Bench  that  began.  In  cri- 
minal suits,  of  which  alone  it  had  been  intended 
by  the  sovereign  that  it  should  have  cogm/ance,b 
it  had  been  in  possession  of  the  undisputed 
practice,  and  thence  of  the  right,  of  enabling  the 
plaintiff  (the  prosecutor)  to  consign  the  defen- 
dant (that  is,  anybody)  to  prison  (a  prison  of  its 
own)  in  the  first  instance,  that  is,  without  evi- 
dence. The  Common  Pleas,  for  which  alone  of 
the  three  courts  the  cognizance  of  civil  suits  had 
been  intended,  possessed  no  such  right,  unless 
in  a  particular  and  narrow  description  or  causes. 

Tne  judges  of  the  King's  Bench  formed  a 
scheme  for  filching  custom  from  their  brethren 
of  the  Common  Pleas.  Encouragement  was 
given  to  plaintiffs  to  bring  false  accusations 
against  defendants:  accusations,  the  falsehood 
of  which  was  completely  understood,  as  well  by 
the  judges  by  whom  they  were  received,  as  by 
the  plaintiffs  by  whom  they  were  delivered  On 
the  ground  of  a  false  accusation  of  this  sort,  the 
defendant,  as  of  course,  went  to  jail  in  some 
cases  —  was  supposed  to  be  in  jail  in  others.  Be- 
ing  thus,  or  being  $upposed  to  be,  in  jail,  he 
was  at  any  rate  in  the  power  of  the  judges,  to  be 
dealt  with  as  they  pleased:  being  thus  m  their 
power,  they  suffered  any  other  demand  to  be 
brought  against  him,  though  it  were  only  of  a 
civil  nature.  In  what  cases  the  man  was  really 
in  their  custody,  and  in  what  not,  it  is  impossible 
for  us  now  to  know:  it  was  never  intended  that 
we  should.  The  mass  of  jargon  called,  in  West- 
minster Hall,  by  the  name  of  a  record,  was  (as 

*  The  practice  to  which  this  bears  reference, 
has  been  radically  altered  by  1  &  2  Viet.  c.  110. 


For  the  indetermmateness  of  the  distinction 
between  civil  and  criminal,  see  above:  mean- 
time they  may  serve,  kke  x  and  y  in  algebra, 
to  designate  quantities,  of  which,  at  the  outset 
nothing  more  is  known  than  that  they  are  both 
undefined,  and  that  they  are  supposed  to  be  dif- 
ferent from  each  other. 


of  practice  persevered  in  by  the  superior 
courts  in  general,  for  centuries !  Dispute  as 
well  the  validity  of  an  act  of  parliament.  As 
if,  while  legislators  connive  or  sleep,  a  law 

has  been  so  often  observed)  a  mass  of  jargon  in 
which  an  indeterminate  quantity  of  truth,  m 
great  part  useless,  was  invariably  intermixed 
with  an  mde terminate  mass  of  falsehood,  serving 
as  a  screen  for  whatever  injustice  it  might  be 
deemed  profitable  and  safe  to  perpetrate  When 
the  man  was  not  in  jail,  the  bonus  employed  as 
above  to  draw  custom  into  the  King's  Bench 
shop,  was  not  made  use  of.  what  that  shop  got 
for  itself,  was  nothing  more  than  the  possibility 
of  selling  to  customers  a  branch  of  juridical  ser- 
\ice,  of  which,  till  then,  a  monopoly  had  been 
possessed  by  the  Common  Pleas.  But,  in  the 
cases  in  question,  the  Common  Pleas  not  being 
in  the  piactue  of  sending  a  man  to  jail;  the 
King's  Bench,  in  so  far  as  they  took  upon  them- 
selves to  send  i  man  to  jail  m  these  same  cases, 
gave  themselves  thereby  an  advantage  (and 
through  themselves  to  their  customer)  in  which 
their  bretheren  on  the  other  side  of  the  hall  had 
as  yet  no  share. 

The  success  of  (lie  fang  himself  (in  his  court 
at  Westminster,  where,  as  all  the  world  knows, 
he  is  actually  and  constantly  present)  was  pro- 
digious .  the  distress  and  impoverishment  of  the 
lung  not  himself,  was  proportionable :  grass 
threatened  to  grow  in  the  Common  Pleas  Truth 
being  m  equal  detestation  on  all  sides  of  the 
lull,  and  the  practice  of  making  use  of  hen 
either  for  offence  or  for  defence,  equally  un- 
known ;  the  king  not  himself,  after  lying  a  while 
in  the  state  of  the  fallen  angels,  awoke,  and,  by 
the  help  of  another  falsehood,  correctly  moulded 
upon  the  foregoing  one,  stood  upon  his  defence. 

For  details,  this  is  not  the  place  In  substance, 
the  story  is  of  course  told  or  alluded  to  in  the 
institutional  hooks  and  hooks  of  practice  But 
in  the  Memoirs  of  the  Lite  of  the  Lord  Keeper 
Guilford  (as  related  by  his  brother,  natural  and 
professional,  the  Honourable  Roger  North,  one 
of  His  Majesty's  counsel,  learned  in  the  law,) 
the  whole  war,  with  all  its  stratagems,  is  related 
in  considerable  detail,  and  pure  of  all  disguise. 
The  only  interests  professed  to  have  ever  come 
in  view,  are  the  interests  of  the  lawyers — of  the 
partnership  in  all  its  branches  Of  the  interests 
of  the  suitors,  no  more  account  is  taken,  or  men- 
tion made,  than,  at  an  auction  of  a  West-India 
estate,  of  the  interests  of  the  negroes.  For  the 
ends  or  dictates  of  justice,  no  more  regard  is 
professed  on  either  side,  than  on  either  side  in 
the  conferences  reported  by  Thucydides  between 
the  Athenians  ana  the  Mehans. 

The  honourable  and  learned  author  was  com- 
pletely in  the  secret :  if  any  secret  there  could 
be  said  to  be,  in  a  business  in  which  causes  as 
well  as  effects,  motives  as  well  as  measures,  were 
so  completely  in  the  sunshine.  It  was  under  the 
conduct  of  his  right  honourable  brother,  then 
chief  justice  of  the  Common  Pleas,  that  the  de- 
fensive part  of  the  warfare  was  carried  on:0  the 
success  of  it  is  matter  of  as  undisguised  a  triumph 
as  ever  sat  on  the  brow  of  a  Kmg'sBench  or  Old 
Bailey  advocate,  when  relating  how,  with  the 
aid  of  his  science,  a  malefactor  was  rescued 
from  condign  punishment  by  a  quibble. 

«  Vide  supra,  p.  285,  note  -K 
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were  not  exactly  what  the  judges,  for  the 
time  being,  are  pleased  to  make  of  it. 

The  cause  of  this  paralogism  must  be 
looked  for  in  a  notion,  entertained  through 
prejudice,  or  affected  from  prudence,  of  the 
excellence  of  the  law  :  of  its  subserviency  to 
the  ends  of  justice :  whatever  is  not  reason 
is  not  law.  Whether  the  opposite  inference 
would  not  be  the  more  rational  one,  the 
reader  is  by  this  time  in  u  way  to  judge. 

The  subject-matters  of  law  are  persons 
and  things :  the  force  of  law  is  occupied  in 
causing  them  to  be  forthcoming  :  both,  inci- 
dentally, in  the  character  of  sources  of  evi- 
dence; both,  ultimately  (imd,  for  precaution's 
sake,  incidentally,)  in  the  character  of  pui- 
rela  of  the  matter  of  satisfaction :  persons, 
besides  (in  ca^es  of  corporal  punishment,)  in 
the  character  of  subject-matters  of  the  punish- 
ment. 

The  operations,  the  object  of  •frhich  i^  to 
cause  them  to  be  forthcoming  for  the  purpose 
of  satisfaction  or  punishment,  are,  in  the 
books  of  practice,  ranged  under  the  head  of 
execution :  by  them  is  done,  or  pretended  to 
be  done,  that  \\hich  the  decision,  judgment, 
decree,  commanded  to  be  done. 

In  this  part  of  the  field  ot  law,  as  in  most 
Others,  the  dictates  of  utility,  as  pointed  out 
by  the  ends  of  justice,  are  plain  and  simple. 
General  rule : — in  no  c,ise  to  omit  any  ope- 
ration by  which  the  forthcomingness  of  the 
article  can  be  made  more  sure.  Exception, 
where  the  operation  is  either  phjsinilly  or 
prudential!}  impracticable  ;  —  prudentially, 
because  the  vexation  and  expense  attached  to 
the  execution  ot  the  decision,  would  be  a 
greater  evil  th.ui  that  of  its  not  being  exe- 
cuted. Memento:  —  in  the  puibiiit  of  thi* 
object,  to  tak<>  that  course,  in  which  the 
quantity  of  expense  and  vexation  created  shall 
be  the  lea-t  that  can  be. 

Uncertain,  confused,  voluminous,  and,  by 
its  very  voluminousness,  rendered  defective 
(for  the  moie  abundant  the  swarm  of  absurd 
and  pernicioiiMiistinotions  ami  diversifications, 
the  more  abundant  the  detects  ;)  fr.iudulent 
to  creditors,  oppiesMve  to  debtors,  beneficial 
to  lawyers — to  lawyers  ot  all  classes,  from 
the  chancellor  to  the  bailiff's  follower,  —  and 
to  none  but  lawyers  :  —such,  in  its  bearings 
upon  this  part  of  the  field  of  procedure,  as 
upon  every  other,  is  the  system  still  in  force 
in  England/ 

*  The  distinction  between  insohvncy  and 
bankruptcy,  is  if  a  piecp  witr  the  distinction 
between  realty  ^nd  jierwa/ty  <Mch  a  source  of 


To  frame  a  system  free  from  all  these  abuses, 
-a  system  in  which  the  ends  of  justice  and 
dictates  of  utility,  as  above  indicated,  shall 
be  accomplished,  and  in  the  compass  of  from 
ten  to  fifty  pages,  would  be  an  easy  task  :  in 
from  one  hundred  to  iive  hundred  pages,  an 
impossible  one. 

fraud  and  vexation  to  the  suitor;  each  a  gold 
mine  t  >  the  man  of  law.  Precious  distinction  ! 
a  wall  of  paper  to  fraud,  a  wall  of  adamant  to 
justice,  tor  the  purposes  of  fraud,  every  debtor 
is  a  bankrupt  at  pleasure1:  tor  (not  to  speak  of 
sham-traders)  who  can  prevent  his  being  a  real 
one?  Every  non-trader  may  be  made  a  bank* 
rupt,  for  the  purpose  of  fraud;  no  such  person 
can  be  made  a  bankrupt  for  the  purposes  of 
justice. 

Ages  ago,  at  the  touch  of  the  sceptre  which 
sanctioned  thelaus  of  bankruptcy,  all  distinction 
between  realty  and  personalty  in  the  hands  ot 
the  bankrupt  vanished.  On  that  ground,  no  hair- 
splitting as  between  person,  lands,  and  goods — 
sometimes  one  to  be  had,  sometimes  another, 
sometimes  all  three  (according  to  the  sort  of  court 
resorted  to,  the  sort  of  suit  instituted,  or  pro- 
cess employed,— -not  to  speak  of  other  causes 
of  variation,  all  equally  foreign  to  the  merits,) 
sometimes  half  or  one,  or  one  and  a  half:  — 
distinctions,,  which  are  all  kept  up  against  the 
creditors  of  non-traders,  and  cherished  with  an 
affection  proportioned  to  their  absurdity,  their 
rmschievousness,  and  their  consequent  fruitful- 
ness  in  made  business. 

Your  debtor  owes  you  tuo  thousand  pounds. 
Moveahle  or  other  personal  property  not  worth 
recurring  to:  land  or  other  real  property  worth 
a  thousand  pounds:  his  body  out  of  the  reach 
|  of  justice.     <  )f  his  thousand  nounds  you  may 
j  have  half,  and  but  half: — Mny?   Answer:  — 
I  Because,  had  you  and  he  lived  three  or  four 
|  hundred  years  ago,  it  might  (unless  he  were  an 
I  oU  mail,  or  an  old  woman,  or  a  young  one,  or  a 
1  child,  with  a  do/en  or  two  of  other  exceptions, 
1  not  one  of  them  taken  into  account)  it  might 
i  have  been  of  use  to  the  purposes  of  national  de- 
fence  that  your  debtor  should  keep  in  his  hands 
half'the  property,  the  u  hole  of  which  should 
have  been  yours  j     keep  it,  lest  the  monarch 
should  want  men  lo  attend  him  in  his  wars.  Even 
in  its  prime,  the  reason  was  a  foolish  one:  the 
fund  bearing  no  sort  of  proportion  to  the  pur- 
poses by  which  in  pretension  it  was  designed: 
and  when  creditor  A  had  cufoft'his  half,  creditor 
11  would  come  and  halve  that  half,  and  so  on, 
alphabet  upon  alphabet,  in  any  number.     But 
at  each  division  the  use  of  the  lawyer's  knife 
was  to  be  bought,  bought  at  his  own  price :  and 
there  lurks  the  real  reason  at  the  bottom  of  the 
ostensible  one. 

But  a  reason  which  at  one  time  had  a  shadow 
of  utility,  though  even  that  shadow  is  no  more, 
is  of  the  best  and  rarest  sort.  Expect  not  any- 
thing like  it  but  on  great  occasions. 

a  Vide  supra,  p.  306,  sub-note  b. 
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CHAPTER  I 

CASES  ENUMMtATTB. 

IN  regard  to  evidence,  admission,  non-exclu- 
sion (it  has  ahcady  been  shown,)  is  the  ge- 
neral rule    Evidence  is  the  lw-is  of  justice 
exclude  evidence,  you  exclude  justice 

The  propuety  of  the  g-eneial  lule  being  so 
Conspicuous  —  whatevei  be  pioposed  in  the 
character  of  an  exception,  the  onus  firvbandi, 
*tin  respect  of  the  propuety  of  it,  lies  upon  the 
n!Vr2Roser  °f  *^e  exception  —  upon  the  exclu- 
sion^' din  the  last  PrccaV^o^ffok,  this  task 
has  been  pertoi  met!  *  -  it.  , 

If,  as  above  supposed,  in  the  account  stati'iT 
in  the  picceding  book,  the  entire  list  of  the 
cases  in  which  exclusion  of  evidence  can  be 
reconcilable  to  the  ends*  of  ]ustice,  is  in- 
cluded ;  in  all  other  cases  in  and  for  which  it 
ever  has  been  or  can  be  proposed,  it  will  be 
improper. 

Having  done  with  the  cases  in  which  it 
may  be  proper,  the  examination  of  the  cases 
in  which  it  cannot  be  proper  will  occupy  the 
remaining  part  of  this  Book. 

In  technical  jargon,  the  question  as  be- 
tween admission,  and  non-admission,  admis- 
sion and  exclusion,  is  clothed  in  different 
language.  For  admission,  competency  is  the 
word — for  exclusion,  mcompctency  Not  only 
so,  but  incompetency  finds  another  synonym, 
or  at  least  a  substitute,  such  as  would  not 
easily  have  been  suspected;  and  this  is  cre- 
dibility. An  objection  is  made  to  the  admis- 
sion ot  the  witness  a  question  is  to  be  ai  gued 
—  The  question  is-  now  as  between  compe- 
tency and  credibility  ,  whethoi  the  objection 
goes  to  the  competency  of  the  witness,  or 
only  to  his  ci  edibility  — If,  being  considered 
as  applying  itself  to  his  competency,  the 
objection  is  deemed  well-grounded,  exclusion 
ift  the  consequence:  if,  as  levelled  at  the 
same  mark,  the  objection  is  considered  as 
ill-grounded,  as  insufficient,  admission  is  the 
consequence ;  the  witness  is  to  be  heard,  as 
if  no  objection  had  been  adduced. 

Objections  to  the  competency  being  ob- 
jections the  effect  of  which  is  to  operate  the 
exclusion  of  the  witness  altogether ,  and  ob- 
jections to  bis  credit  having  no  such  effect , 

*  For  the  Author's  further  remarks  on  this 
see  Vol.  VI.  p.  105,  et  seq. 


it  might  seem  that  the  latter  class  of  objec- 
tions have  no  effect  at  all     but  that  is  not 
the  case    The  objection  itself,  being  the  al- 
legation of  a  mattei  of  fact,  must  be  made 
good  by  evidence    It  an  objection  is  not  good 
as  tin  objection  eithei  to  competency  01  to 
credibility,  evidence  in  proof  of  the  objection 
is  not  admitted  to  be  pioduced     If  it  be  al- 
lowed to  be  good  as  an  objection  to  compe- 
tency, the  objection  is  allowed  to  be  pioduced, 
and  the  witness  not    If  it  be  good  as  to  cie- 
dibilitj,  but  not  as  to  competency,  the  wit- 
ness, and  the  evidence  ot  the  objection  to 
him,  are  allowed  to  be  produced  togethei 
,    XKpse  who  support  the  evidence  ftgainst 
an  obiectfiMVM10  ^  competency,  have  seldom 
any  unwillingness  fo  jfilvcHfc  \-wme  P^etto'ii 
icceived  in  the  character  of  an  objection  t<i< 
credibility     Why  ?  Because  in  this  case  the 
objection  fiequently  amounts  exactly  to  no- 
thing at  all    How  so?  Because  it  is  so  pei- 
fectly  f i  ivolous,  that,  in  the  scales  of  common 
sense  (the  false  scales  and  weights  of  common 
law  being  put  out  ot  the  way,)  it  would  not 
weigh  against  the  evidence  to  the  value  of  a 
feather    The  objection  being  good,  is  it  good 
as  against  competency  ?  the  man  is  not  so 
much  as  hcai  d    Does  it  apply  to  credibility  * 
he  is  not  the  less  believed 

In  effect,  the  difference  amounts  to  diame- 
trical opposition  in  language,  it  is  presented 
as  but  a  sort  of  a  haii -breadth  difference, 
so  minute,  so  microscopical,  that  by  a  high- 
seated  eye  it  has  happened  to  it  to  be  over- 
looked Like  the  difference  between  purport 
and  tenor,  it  was  that  sort  ot  difference  to 
which  a  lawyer  (if,  with  the  leputatioii  of  a 
great  orator,  seated  on  a  high  and  command- 
ing station  —  in  a  word,  a  Mansfield)  might, 
without  shame,  confess  himself  to  have  been 
scai  cely  sensible.  In  sound,  the  difference  is 
like  the  famous  one  between  tweedle-dum  and 
twecdle-dee :  noi ,  in  effect,  is  there  any  greater 
difference  than  between  justice  and  injustice 
— a  diffeience  which,  to  a  learned  eye,  is  too 
minute  to  have  any  claim  to  notice. 

In  practice,  they  had  been  confounded  •  so 
happily  confounded,  that,  when  a  statute  had 
lequired  that  a  witness  or  witnesses  should 
be  credible,  it  was  a  matter  of  doubt  whether 
ci  edibility  was  01  was  not  the  same  as  com- 
petency. Instead  of  talking  of  credibility, 


__  of  inad*ni**ibility,  non-admission,  or 
e*$uftion }  instead  of  competency,  speak  of 
odltiissibilityi  admission,  and  non-exclusion ; 
yon  could  then  be  understood  without  dif- 
ficulty :  the  difficulty  would  then  be  in  con- 
triving how  to  misunderstand  you.  But,  well 
suited  as  such  clearness  would  have  been  to 
the  purposes  of  Common  sense  and  common 
honesty,  it  would  have  been  proportionally 
ill  suited  to  the  purposes  of  common  law. 
The  absurdity  of  the  arrangement  was  in 
*pme  measure  hidden  from  view,  by  the  cloud 
which  hung  over  the  language.  Pi  evented 
from  knowing  so  much  as  what  it  was  that 
was  done,  non-lawyers  were  the  more  effec- 
tually prevented  from  seeing  into  the  irra- 
tionality and  mischievousness  of  what  was 
done :  and,  upon  this  part  of  the  ground  as 
upon  every  other,  the  rubbish  thrown  up  by 
the  lawyers,  while  working  and  fighting  in 
the  dark,  contributed  its  part  to  tMcken  the 
entrenchment  \\hich  defends  the  garrison  of 
the  old  castle  of  chicane. 

Deception,  and  vexation,  have  already  been 
mentioned  as  the  two  inconveniences,  in  the 
apprehension  of  which  (in  so  far  as  any  rea- 
son, or  so  much  as  the  slightest  colour  of  a 
reason,  has  ever  been  assigned  or  glanced  at) 
the  exclusionary  sj  htem,  in  what  cases  soever 
it  has  been  applied,  has  had  its  root. 

Exclusions  grounded  on  the  consideration 
of  vexation,  form  the  matter  of  the  next  suc- 
ceeding Part. 

The  present  Part  is  appropriated  to  the 
consideration  of  those  examples  of  exclusion, 
in  which  the  fear  of  deception  has  been  the 
ground,  real  or  ostensible. 

Incoirectne&s,  and  incompleteness.  In  these 
two  expressions  may  be  included  all  the  pro- 
perties, by  means  of  which  it  can  happen  to 
the  testimony  of  a  witness  to  produce  decep- 
tion in  the  bosom  of  the  judge.  « 

If,  in  respect  of  either  or  both  these  qua- 
lities, there  be  any  failure  on  the  part  of  the 
witness,  the  root  or  cause  of  it  will  be  to  be 
found  either  in  the  will,  or  in  the  understand- 
ing ;  in  the  volitional,  or  the  intellectual, 
branch  of  his  mental  frame.  With  relation 
to  the  result  here  in  question,  the  state  of 
those  faculties  respectively  may  be  said  to  be 
an  unfit  one. 

When,  on  the  part  of  the  testimony,  incor- 
rectness or  incompleteness  in  any  degree  has 
its  source  in  an  unfit,  state  of  the  will,  interest, 
sinister  interest  is  the  cause  of  it :  when  in  an 
unfit  state  of  the  understanding,  imbecility. 
Our  business,  at  present,  is  to  bring  to  view, 
.  so  much  what  ought  to  have  been,  as  what 
been,  done  and  thought. 
Topica  different  in  appearance,  though  in 
coincident,  have  been,  in  the  existing 
substituted  or  added  to  the  above. 
\  or  acts  considered  as  blemishes  upon 
WWftl  .character  of  the  proposed  witness, 
f  instance*,  been  coAsi- 
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grounds  of  exclusion.  Fof  me  q^n^ 
nation  of  all  these,  one  word,  improbity,  BBMy 
on  occasion  serve.  ,  -x1' 

But  improbity,  on  what  score  does  it  pre- 
sent itself,  in  reality  or  in  appearance,  as  eon*' 
stituting  a  proper  ground  ot  exclusion  ?  and 
what  relation,  if  any,  does  improbity  bear  to 
interest  ? 

One  answer  will  serve  for  both  these  ques- 
tions :  — 

Interest,  when  acting  in  such  a  directior 
and  with  such  effect  as  to  give  birth  to  false 
hood,  may  be  termed  sinister  interest.*  Th< 
effect  of  improbity  is  to  render  a  man,  in  pro- 
portion to  the  degree  of  it,  more  and  mor< 
apt  to  bo  led  into  falsehood  by  the  force  ot 
sinister  interest. 

Thus  it  is  that  improbity,  considered  as  a 
ground  of  exclusion,  coincides  with,  and  is  in- 
eluded  in,  the  ground  expressed  by  the  word 
interest.  Be  it  lying,  be  it  what  it  will,  no 
man  does  any  thing  wrong,  any  more  than  right, 
without  interest,  without  a  motive.  Suppose 
ever)  thing  capable  of  acting  in  the  character 
of  a  motive  in  a  mendacity-prompting  direc- 
tion, out  of  the  question,  a  man  of  the  most 
profligate  character  will  be  no  more  likely  to 
deliver  false  testimony,  than  an  average  man 
taken  at  large. 

Under  the  head  of  improbity  may  be  iiu 
eluded,  to  the  present  purpose,  that  of  reli* 
gion.  Improbity  has  been  generally  ascribed 
to  a  man  on  the  supposition  of  his  having  no 
religion,  or  having  a  bad  one.  Religion  has, 
accordingly,  furnished  pretences  for  refusing 
to  hear  evidence  :  with  what  reason,  will  be 
seen  in  its  place.  He  who  is  considered  aa 
having  no  religion,  no  God,  is  termed  an 
atheist ;  he  whose  religion  is  bad,  whose  God 
ib  considered  as  a  bad  one,  whose  notions  con- 
cerning God  are  considered  as  bad  notions, 
has  been  termed  a  cacotheist.  Subordinate 
to  the  head  religion,  atheism  and  cacotheim 
may,  accordingly,  constitute  two  distinguish- 
able heads. 

Subordinate,  in  like  inaaner,  to  the  more 
extensive  head  of  imbecility,  we  shall  find 
three  particular  heads:  infancy,  dotage  Of 
superannuation,  and  insanity  (including casual 
mental  debility.) 

By  reason  of  infancy,  and  to  the  extent  of 
the  age  denoted  by  that  word,  every  man  is 
kept  in  a  state  of  relative  imbecility.  In  the 
course  of  his  life,  every  man  is  subject  to  have 
his  intellectual  faculties  more  or  less  disturbed 
and  weakened  by  mental  debility  (whether 
caused  by  bodily  debility  or  not;)  and,  to- 
wards the  close  of  it,  by  dotage. 

Putting  together  these  several  articles,  we 
have  *  eight  general  heads,  under  which  tbi 
circumstances  that  have  been  employ^  ~ 
grounds  or  pretences  for  putting  exc" 
upon  evidence  may  be  ranked;  viz,. 
1.  Interest.  Sinister  interest  of 
without  distinction. 

*  Bb 
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2*  Pecuniary  interest* 

3.  Inprobity  at  large. 

4.  Atheism. 

5.  Cacotheisra. 

6.  Infancy.  Imbecility  in  respect  of  infancy. 
7*  Insanity 

8.  Dotage. 

In  the  former  set  of  cases  which  have  just 
been  under  our  review,  we  have  seen  but  little 
work,  in  the  way  of  exclusion,  for  the  provi- 
dence of  the  legislator ,  and  of  that  little,  the 
greater  part  left  everywhere  undone  In  the 
set  of  cases  now  coming  uiidei  jeview,  we 
shall  see  nothing  at  all,  m  point  of  propriety, 
to  be  done  in  that  same  way  by  the  providence 
of  the  legislator,  and  at  the  same  time  in 
point  of  fact  we  shall  see  him  (or  lather  his 
substitute,  his  essentially  and  cvei  lastingly 
incompetent  substitute,  the  judge)  at  work 
everywhere,  in  all  directions,  and  with  a  suit 
of  activity  as  pernicious  in  effect  as  it  is  lash 
and  unwarranted  in  principle 


CHAPTER  II 

DANGER  OF  DECEPTION,  NOT  A  PROPER  GROUND 
TOR  EXCLUSION  OF  EVIDENCE 

§  1.  Exclusion  of  evidence^  no  security 
against  misdecision 

MISDECISION  is  the  word  to  be  used  in  this 
place,  not  deception  Why  ?  Because  in  misde- 
cision consists  the  mischief,  the  only  mischief 
Suppose  deception,  and  yet  no  mis  decision, 
there  is  no  real  mischief  suppose  misdeeision, 
yet  no  deception,  the  mischief  is  as  great  as 
if  deception  had  been  the  cause  of  it. 

Deception  supposes  conception  previous 
hearing,  or  what  is  equivalent  The  ]udgc 
who  should  ascend  the  bench  with  a  icsolu- 
tion  never  to  hear  anybody,  would  conduct 
himself  badly  enough ,  but  in  no  case  f ould 
it  be  said  of  him  that  he  had  fiecn  deceived 
Misdecision,  as  many  instances  of  it  as  theie 
were  causes  endeavoured  to  be  brought  befoi  e 
him  :  ousdecision,  m  abundance  ,  deception, 
none. 

The  first  thing  to  be  done  then,  is  to  show 
that,  "on  whatever  ground  exclusion  may  be 
placed,  it  is  not  in  the  nature  of  it  to  afford 
any  security  against  misdecision  This  accom- 
plished (if  it  be  accomplished,)  the  lemain- 
dpr  of  the  book,  were  all  minds  upon  a  level 
with  the  highest,  would  be  but  actum  agere. 
But  the  mind  of  the  public  is  not  so  easily 
satisfied:  prejudice  is  not  eradicated  upon 
shell  easy  terms. 

In  every  case,  the  evidence  (whatever  it  be) 
wjbjch  it  is  on  any  side  proposed  to  produce, 
i$  <ft£her  necessary,  or  less  than  necessary,  to 
the  Decision  prayed  for  on  that  side  say  (to 
take  the  dearest  example,)  the  only  evidence 
or  not  the  <mly  evidence,  op  that  side. 

1*  In  the  firft  place,  let  it  be  necessary. 

Bxdusion^f  jput  upon  necessary  evidence, 


produces,  if  the  evidence  would  have  been 
true,  a  certainty  of  misdecision  :  deception, 
supposing  it  to  have  taken  place,  can  do  no 
worse.  But  no  man  surely  will  be  found  who 
will  either  think  01  Bay,  that,  of  falsehood 
(supposing  the  evidence  false,)  deception  will 
in  any  one  instance  be  a  certain  consequence. 
To  say  this,  would  be  as  much  as  to  say, 
every  judge  is  a  machine  What,  then,  is 
the  effect  of  exclusion  ?  To  produce,  for  fear 
of  an  uncertain  mischief — to  produce  to  a 
certainty,  and  in  the  first  instance,  the  very 
mischief  which  it  piofesses  to  avert.  It  is  as 
if  a  copjist,  consulting  that  he  now  and  then 
makes  mistakes,  should,  for  greatei  security 
against  iriroi  re ct ness,  determine  never  to  copy 
any  more  but  in  the  dark 

What,  then,  would  the  lawyer  be  with  his 
exclusionaiy  lemedy,  supposing  he  were  sin* 
cere?  He  would  be  like  the  panic-struck 
bud,  which,  for  feai  of  the  serpent,  flies  into 
its  mouth 

What  should  we  say  of  a  lottery,  at  £20 
a  ticket,  so  many  blanks  to  a  prize,  £20  the 
highest  prize  ? — £20  paid  to  purchase  a  chance 
of  £20  ?  Among  non-la wyeis,  where  is  the 
man  to  be  found  that  would  be  weak  enough 
to  make  such  a  lottery,  weak  enough  to  put 
into  it  if  made  ?  The  learned  judge  who  shuts 
the  dooi  against  evidence,  to  save  himself  or 
Co  from  being  deceived  by  it,  makes  exactly 
such  a  lottery,  and  bujs  tickets  in  it.  He 
buys  tickets  in  it  but  with  whose  money  ? 
Not  with  anyot  his  own  money,  indeed,  no, 
truly,  he  knows  belter  things  but  with  the 
money  of  <-mtors 

llapax  owes  you  £20  that  he  borrowed  of 
you  Odilatus  Suspectus  was  present  at  the 
tiansaelum  hi*  evidence  is  the  only  proof 
you  jtivc1  of  it  If  the  ]iulge  refuses  to  hear 
()c  *  *ti'ri  Suspoctii",  misdecision  to  your  pre- 
judu1?  i.  the  ( ortti  n  consequence,  your  money 
i^  gone 

You  bonnwod  £20  once  ot  Rapax,  he  has 
abundant  evidence  of  it  but  you  paid  him 
—  Oculatub  Suspec  tus  saw  you  pay  him  •  of 
this  payment  his  testimony  is  the  only  evi- 
dence If  the  judge  refuses  to  hear  Oculatus 
Suspect  us,  mibdecision  to  your  prejudice  is 
the  certain  consequence  here,  too,  your  £20 
is  gone. 

On  the  other  hand,  suppose,  in  either  case, 
Oculatus  to  be  a  false  witness  is  deception 
on  the  part  of  the  judge,  is  misdecision  and 
wrongful  disposal  of  the  money,  a  certain 
consequence?  Nothing  like  it.  Every  day, 
false  testimony  is  delivered,  everyday,  false 
testimony  is  detected 

2  Next  and  lastly,  let  the  evidence  in 
question  be  less  than  necessary.  Being  not 
absolutely  necessary,  it  must  be  because  there 
is  other  evidence  on  that  same  side.  In  this 
case,  though  the  evidence  be  excluded,  mis* 
decision  is  not  the  certain  consequence. 

But  in  this  caser  tte»pftrty  who  adduces  the 
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evidence  having  other  evidence  sufficient  to 
warrant  a  decision  in  his  favour,  there  is 
nothing  gained  by  the  exclusion.  Excluding 
the  evidence,  you  decide  in  favour  of  the 
party  who  produces  it:  what  could  you  have 
done  more,  if  you  had  admitted  it? 

Not  that,  in  this  case,  the  exclusion  is 
merely  nugatory.  It  imposes  upon  the  party 
on  whose  side  the  evidence  was  produced,  the 
additional  delay,  vexation,  and  expense,  of 
procuring  other  evidence ;  and  if thc«e  exceed 
his  means,  he  loses  his  cause,  and  imsdecision, 
or  failure  of  justice,  is  the  consequence. 

In  neither  case,  therefore,  can  the  exclu- 
sionary system  be  conducive  to  the  ends  of 
justice. 

Of  the  apprehended  danger  of  misdecision 
from  the  receipt  of  evidence  of  a  comparatively 
untrustworthy  kind,  what  is  the  amount  and 
value?  Tn  every  ease,  either  nothing  or  next 
to  nothing.  The  legislator  issufticiAtly  upon 
his  guard  against  it ;  indeed,  more  than  suf- 
ficiently:  and  feO  much  moie  than  mifficiently, 
as  to  prohibit  the  reception  of  it  \\ithout 
knowing  what  it  is.  Hut  being  himself  so 
much  more  than  suflicientiy  upon  his  guard, 
\vhat  ground  ran  he  have  for  the  appicheii- 
sion  that  the  judge,  on  his  part,  will  be  le^s 
than  sufficiently  upon  his  guard  ?  The  judge 
who,  with  such  warning  as  may  be  given  him 
by  the  legislator  in  the  way  of  instruction,  is 
not  sufficiently  proof  against  that  deception 
against  which  the  legislator  has  thus  been  so 
sufficiently  upon  his  guard  without  warning, 
6ught  not  to  be  deemed  qualified  for  his  office. 

From  the  precautions  taken  by  law}  or-, 
who  would  not  have  supposed  that  the  danger 
was  all  of  it  on  one  side? — that,  while  it  is 
an  event  unhappily  so  frequent  for  fal-e  te^- 
timony  to  obtain  a  credit  that  is  not  its  due, 
it  was  a  misfortune  that  could  never  happen 
for  true  testimony  to  fail  of  obtaining  the 
credit  that  is  its  due  ?  Yet,  in  point  of  fact, 
who  is  it  that  can  be  assured,  that  in  a  rase 
so  open  to  general  suspicion  as  most  of  those 
to  which  the  exclusionary  rules  refer,  it  may 
not  have  happened  as  often  to  true  evidence 
to  be  disbelieved,  as  to  false  evidence  to  be 
believed?  Fortunately  for  mankind,  the  nature 
of  things  does  not  admit  of  any  such  drastic 
remedy  against  the  former  misfoi tune,  as  the 
quackery  of  lawyers  has  employed  against  the 
latter. 

The  witness  in  question,  supposing  him  to 
hshre  been  admitted,  would  either  have  been 
disbelieved  or  believed.  In  the  first  case,  the 
rule  is  superfluous  and"  useless.  All  the  use  of 
it  consists  in  warding  off  a  danger,  which,  the 
event  shews,  would  not  have  been  realized. 
"Wherever  the  witness,  if  admitted,  would 
have  been  believed,  observe  the  consequence ; 
observe  the  ground,  in  point  of  reason,  upon 
which  the  law  rests.  The  jury,  who  have 
seen  the  witness — who  would  have  beard 
feat  whole  story — who  would  have  heard  him 


cross-examined,  and  had  the  opportunity  ot 
cross-examining  him  themselves — who  would 
have  heard  the  other  witnesses,  if  there  were 
any  —  who  would  have  seen  who  and  what 
the  defendant  arid  the  prosecutor  are — and 
who  would  have  observed  the  whole  com- 
plexion of  the  case, — the  jury,  who  would 
have  had  the  benefit  of  the  observations  of 
the  counsel  arid  the  judge,  would  have  be- 
lieved his  relation  to  be  true.  The  law,  which 
has  not  seen  the  witness,  which  knows  no- 
thing of  accused  or  prosecutor,  which — in  a 
word,  knows  nothing  of  the  case,  pronounces 
him  unfit  to  be  believed;  and  so  unfit,  and 
the  danger  of  hearing  him  so  great,  that, 
rather  than  run  the  risk,  it  chooses,  as  the 
lesser  evil,  to  license  the  commission  of  all 
sorts  of  offences  in  his  presence.  When  I 
said  the  I<nr9  I  might  have  said  the  judge  — 
the  single  judge,  to  whose  partial  and  hasty 
conception,  huiried  away  and  engrossed  by 
home  particular  incident  in  the  particular 
ca^e  before  him,  it  first  occurred  to  lay  down 
buch  a  rule. 

All  this  while,  the  admission  of  a  witness, 
—  the  disallowance  of  the  rule  which,  on 
the  ground  of  any  supposed  objection  to  his 
voracity,  forbids  him  to  be  heard,  —  would 
not  preclude  the  production  of  the  ground 
of  objection,  \\hateveritmaybe;  the  record 
(for  instance,)  or  other  evidence,  proving  his 
having  been  convicted  of  a  crime  reputed 
infamous.  Wherever  the  production  of  such 
ground  of  objection  would  have  had  the  ef- 
fect of  preventing  the  jury  from  crediting  his 
evidence,  the  rule  is  superfluous  and  useless. 
The  only  ease  where  it  has  any  effect  is  that 
in  which,  after  hearing  the  objection  against 
him,  they  were  to  be  satisfied  of  its  being  in- 
sufticient  and  inconclusive,  and  to  credit  his 
test  imony  not  wit  hstaiuling. 

AgMii^t  danger  of  misdecision,  resulting 
from  the  admission  of  a  lying  witness,  or 
rather  of  a  witness  di<po*cd  to  lie,  there  are 
abundant  remedies.  There  is  the  natural 
Capacity  of  the  jury — there  is  the  cultivated 
sagacity  of  the  judge — the»e  is  the  perhaps 
equally  cultivated,  and  still  more  keenly 
sharpened,  sagacity  of  the  counsel  for  the 
defendant — there  is,  in  penal  cases  (especially 
in  cases  of  the  most  highly  penal  nature,)  the 
candour  of  the  counsel  for  the  prosecution. 
For  (though,  in  cases  of  guilt,  the  more  flagrant 
the  guilt,  the  greater  the  glory,  and  thence 
the  greater  the  zeal  of  the  defending  counsel,) 
what  counsel  ever  presses  for  a  conviction,  in 
a  case  any  way  serious,  of  a  defendant  of 
whose  innocence  he  is  himself  assured  ?  Be* 
sides  all  these  securities,  there  is  in  this  coun- 
try, after  all,  the  mercy  (which  in  this  case 
would  he  but  the  justice)  of  the  crown.* 

*  The  rase  of  MacDaniel*  and  Egan,  the 
treacherous  thief-takers,  or  blood-conspiiatOifc 

»  Leach,  44.— £& 
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Where  is  the  consistency  between  this 
utter  distrust  of  juries,  and  the  implicit  faith 
bestowed,  with  so  much  affectation,  on  the 
decisions  they  aie  permitted  to  give  on  such 
evidence  as  they  are  peimitted  to  receive? 
When  a  parcel  of  people  you  know  nothing 
of,  except  that  they  are  housekeeping  t lades- 
men,  or  something  of  that  sort,  are  got  toge- 
ther by  hap-hazard,  or  by  what  ought  to  be 
haphazard,  to  the  number  of  twelve,  and 
shut  up  together  in  a  place  fiom  winch  they 
cannot  get  out  till  the  mpst  obstinate  among 
'them  has  subdued  the  rest;  political  ortho- 
doxy commands  them  to  be  looked  upon  as 
infallible  I  have  no  great  opinion  of  human 
infallibility,  and  if  it  weie  necessaiy  to  be- 
lieve in  it,  I  would  go  to  work  by  dcgiees, 
and  begin  with  the  Pope  All  I  contend  for 
(but  this  I  do  contend  for)  is/  that  these 
twelve  men,  whoevei  they  aie,  that  have 
heard  what  the  witness  had  to  say  —  heaid 
him  examined  and  cross-examined,  arid  ex- 
amined him  themselves  as  long  as  any  ot  them 
thought  proper — aie  more  likely  to  judge 
right  as  to  whether  he  has  spoken  truth  01 
no,  than  a  judge,  who  lived  centimes  ago, 
who  never  set  eyes  on  the  man,  nor  ever 
heard  a  syllable  fiom  or  about  him  in  his  life, 
is  likely  to  judge  light  on  the  question  whe- 
ther the  man  would  say  true  or  no  if  he  were 
to  be  heard  It  there  be  one  business  that 
belongs  to  a  jury  more  particularly  than  an- 
other, it  is,  one  should  think,  the  judging  of 
the  probability  of  evidence  if  they  aie  not 
fit  to  be  trusted  with  this,  not  even  with  the 
benefit  of  the  judge's  assistance  and  advice, 
what  is  it  they  are  fit  to  be  trusted  with  ? 
Better  trust  them  with  nothing  at  all,  arid 
do  without  them  altogether 

A  question  continually  started  to  the  jury 
by  the  judge  is,  —  Do  you  believe  this  evi- 
dence?— and  it  happens  butc  too  often  that 
the  verdict  declares  the  negative  Indeed, 
little  less  of  their  attention  is  occupied  in 
determining  with  themselves  who  is  to  be 
believed,  than  m  drawing  inferences  from  the 
evidence  on  which  their  belief  has  been  be- 
stowed In  all  these  instances,  false  evidence 
is  poured  in  upon  them,  without  the  smallest 
mark  to  distinguish  it  fiom  the  tine.  In  all 
the  cases  of  exclusion,  the  witness  piesents 


will  strikingly  illustrate  the  difficulty  of  obtain- 
ing credence  in  a  court  of  justice  for  a  false 
story*  The  blood  of  the  innocent  was,  in  the 
estimation  of  these  monsters  in  iniquity,  a  price 
not  too  great  to  be  paid  for  the  illicit  gam.  The 
reward 'was  to  be  obtained  at  any  price :  but  how 
WAft  it  to  be  obtained  ?  Not  even  here  by  per- 
jury  ^  but  by  a  course  still  more  oblique,  and 
which  recommended  itself  to  those -veteran  prac- 
titioners if*  criminal  law  as  more  feasible  and 
more  safe.  The  crime  was  first  to  be  produced, 
In  order  to  J>e  related.  An  imaginary  crime 
voitld  not  have  served  their  purpose.  The  dif- 
ficulty of  framing  a  tale  of  this  kind,  which, 
though  fete,  flbould  stand  the  action  of  counter* 


himself  with  a  mark  upon  his  forehead,  point* 
ing  out  the  leason  there  is  for  looking  upon 
his  evidence  as  likely  to  piove  false.  If  te 
did  not,  there  would  be  no  ground  for  shut- 
ting the  door  upon  him  Habet  fcenum  in 
cornu  Are  men  more  in  danger  of  being  de- 
ceived when  they  have  warning  given  them, 
than  when  they  have  none? 

But,  when  the  testimony  of  a  witness,  be* 
ing  false,  is  not  believed,  the  very  falsehood 
itself  i«»  a  sotu  ce  of  instruction,  and  security 
against  misdecision 

Misdcci*ion,  be  it  never  out  of  mind,  is  the 
only  real  evil,  falsehood,  unless  in  so  far  as 
it  produces  imsdeusion,  none  tit  all  Yet,  to 
no  such  object  as  misdecision  is  the  eye  ever 
duectcd  by  la wyeis  of  no  such  word  is  any 
ti  ace  to  be  found  in  their  books  Falsehood  is 
the  gicat  and  only  object  ot  all  feais  What9 
would  jon  lend  an  eat  to  falsehood '•>  Vfhy 
not,  if  fftmi  falsehood  you  can  obtain  a  clue 
that  guides  to  ti  uth  *  Insti  action  \  do  you 
think  to  dcnvc  induction  from  a  liar?  Why 
not,  as  well  as  iiom  any  other  enemy  ^ 

In  what  otluM  ca^e  can  you  be  so  buie  of 
hearing  falsehood,  as  when  you  have  to  take 
the  examination  of  a  notorious  and  profes- 
sional malefactor,  on  the  occasion  of  some 
offence  of  which  he  stands  accused0  Yet,  the 
surer  you  aie  of  heai ing  from  him  all  such 
falsehoods  as  promise  to  suit  bis  purpose,  the 
more  insti  active  and  satisfactory,  if  pertinent, 
are  all  such  truths  as  his  piopensity  to  false- 
hood has  not  enabled  him  to  keep  back 

Be  the  deponent  who  he  may,  the  thread 
of  his  testimony  should  till  along  be  divided, 
by  the  eye  of  the  judge  s  mind  —  carefully  se- 
parated and  divided,  into  tuo  paits  — that 
which  runs  in  the  piesumable  direction  of 
his  wishes,  and  that  which  runs  in  a  direc- 
tion counter  to  that  of  his  wishes  In  the  for- 
mer patt,  so  fai  as  depends  upon  bias,  upon 
intciest,  iiriy  be  seen  a  soit  ot  evidence  less 
trust \\oithy  than  if  he  were  mdiffei ent ,  in 
the  other,  a  sort  of  evidence  more  trustwor- 
thy 

The  severer  the  impending  evil,  on  the 
score  of  punishment,  or  on  any  other,  the 
strongci ,  of  course,  will  be  a  man's  wishes  to 
avoid  saying  anything  that  may  help  to  sub- 
ject him  to  it ,  and  the  more  depraved  the 

interrogation  and  the  other  tests,  and  obtain  credit 
as  if  it  were  true,  was  too  formidable  to  be  en. 
countered.  Their  plan  was,  tiist  to  engage  a  raw 
really  to  commit  a  crime,  of  the  circumstances  ot 
which  they  were  apprized :  for  the  convenience 
of  having  memory  to  draw  upon,  and  not  inert 
imagination,  in  the  picture  which  the  proseou* 
tion  of  their  scheme  called  upom  them  to  give 
of  it  at  the  trial,  in  the  character  of  witnesses, 
Those  who  were  not  to  be  withholden  by  any 
other  consideration,  were  thus  withholden  frond 
the  engaging  in  a  system  of  perjuntms  depife 
dation  by  the  thoroughly  understood  and  con. 
tmually  contemplated  difficulty  and  damttr  ol 
the  attempt. 
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disposition  of  the  man,  the  stronger  his  pro* 
penalty,  on  every  occasion,  to  pursue,  in  word 
as  well  as  deed,  the  course  indicated  by  the 
wishes  of  the  moment,  in  spite  of  all  sug- 
gestions of  ultimate  interest  and  moral  obli- 
gation. Both  these  consideiations  laid  to- 
gether, hence  it  is,  that  of  one  part  of  every 
malefactor's,  of  every  liar's,  evidence  (viz. 
the  part  which  tells  against  himself,)  it  ma\ 
be  said,  and  with  unquestionable  tnith,  the 
more  determined  the  liar,  the  better  the  evi- 
dence. As  to  the  ratio  of  th-*  tiust  \vorthv 
part  to  the  untrustworthy,  it  \\ill  depend  upon 
the  verity-insuring  force  of  the  sciutinizmg 
operations  to  which  it  is  subjected 

Falsehood  a  certain  cause  of  deception  and 
misdecision  i  On  the  contrary,  in  how  mam 
cases  is  it  a  guide  to  truth,  a  sccmity  tor 
rectitude  of  decision?  In  the  very  sort  of  case 
in  which  falsehood  is  most  probable,  decep- 
tion, as  a  con&equence  of  it,  is  least^robahlc. 

Falsehood,  where  wilful,  forms  a  species, 
a  most  instructive  and  useful  species,  of  evi- 
dence. It  forms  a  particular  modiiication  ot 
circumstantial  evidence.  Falsehood  on  any 
occasion  is  circumstantial  evidence  of  crimi- 
nality, of  delinquency  —  of  consciousness  of 
misbehaviour,  on  either  side  of  the  cause,  and 
in  any  shape. 

When  a  pcison  labouring  under  suspicion 
of  a  crime  is  in  a  course  of  examination,  is 
it  generally  expected  that  all  he  s-i\s  will  be 
true?  On  the  eontnuy,  —  the  severer  the 
punishment,  and  the  stronger  the  pcr^ua-ion 
of  his  guilt,  the  stronger  is  (lie  persuasion, 
that,  so  far  as  what  he  has  to  say  to  any  point 
will,  if  true,  tend  to  his  conviction  ^appearing 
to  him,  as  it  natuiallv  will,  to  have  that  ten- 
dency,) whatever  it  ma}  happen  to  him  to 
say  as  to  that  part  will  not  be  true. 

Accordingly,  it  is  from  that  sort  of  source 
which,  \\ith  the  fullest  and  most  universal 
assurance,  is  looked  to  as  a  souice  of  false 
evidence,  that  whatever  assertion  operates  in 
favour  of  one  side  of  the  cause  (\i/.  to  the 
prejudice  of  the  interests  and  presumed  wishes 
of  him  whose  evidence  it  is)  is  regarded  as 
the  most  satisfactory  of  all  evidence:  legard- 
ed,  and  by  everybody  :  the  very  lawjcis  not 
excepted,  who  to  guard  themselves  against 
deception,  are  so  anxious  to  shut  the  door  of 
judicature  against  any  source  of  evidence  to 
which  it  can  by  possibility  happen  to  jield 
false  evidence.  But,  forasmuch  as  the  eyes  of 
all  mankind,  judges  themselves  not  excepted, 
are  universally  open  to  the  falsity  of  false  tes- 
timony, universally  upon  their  guard  against 
deception  from  the  source  that  wears  any  ap- 
pearance of  yielding  it,  —  ho  wean  it  be,  that, 
on  the  part  of  judges,  deception  by  reason  of 
tbat  same  evidence,  deception  from  whatever 
ttifte  evidence  flows  from  that  source,  should 
be  tie  certain,  or  so  much  as  the  preponde- 
rantly probable,  consequence? 


Not  that,  even  in  the  cases  where  falsehood 
itself  is  looked  to  as  the  most  instructive 
source  of  information  —  not  that,  even  in  the 
case  of  pei  sons  thus  circumstanced,  of  persons 
from  whom  falsehood  is  expected  in  a  larger 
proportion  than  from  any  others, — not  that, 
even  from  them,  there  seems  reason  to  expect 
that  falsehood  should  come  in  greater  qium- 
tit\  than  truth.  Truth,  even  in  these  cases, 
\\ill  be  the  general  rule  —  falsehood,  but  an 
exception.  Take  \\hat  false  proposition  you 
will,  there  will  be  three  conditions  incident 
to  the  utieiance  of  it:  —  1.  That  it  appear 
necess;irj  to  the  accomplishment  of  the  de- 
ponent's \\ishes  (vu.  for  acquittal,  if  defen- 
dant, and  so  in  oilier  cases;)  2.  That  if  it  be 
net  too  palpably  fnKe  to  exclude  a  prospect  of 
gaining  ciedence;  *{.  That  it  be  not  of  a  sort 
to  expose  him  to  •subsequent  punishment  too 
severe  to  be  risked. 

Symptom-*  of  terror  and  confusion  exhibited 
in  deportment  —  non-ic«ponsion  —  indistinct 
and  evasive  rcsponsinn, —  all  these  indications 
have,  on  the  ^amc  sort  ot  occasion,  and  in  the 
same  diameter  of  citcumstantial  evidence, 
their  use,  their  univ civilly  felt  and  acknow- 
ledged use.  jet  (such  is  the  instruction  de- 
livable  fiom  falsehood)  rc*ponsion,  direct  re- 
sponsion,  is  on  the  ^imc  occasions  still  pressed 
for;  as  being  (though  replete  with  falsehood, 
or  lather  tor  that  \erv  reason^  pregnant  with 
a  sort  and  degree  ot  instruction  and  satis- 
faction, over  and  above  any  instruction  and 
satisfaction  that  is  to  be  derived  from  those 
other  sources,  any  or  all  of  them  put  together. 
From  manifest  improbability  on  the  face  of 
it,  fiom  self-contradiction,  from  counter-evi- 
dence—  from  any  of  these  sources,  detection 
may  How:  and  then  it  is  that  (by  operating 
as  evidence  of  character,  evidence  much  more 
conclusive  than  any  extianeous  testimony  on 
that  head,)  tlu;falsehood,  as  such,  and  recog- 
nised as  such,  affords  its  instruction,  produces 
its  elfect  in  the  character  of  circumstantial 
evidence. 

The  case  here  spoken  of,  is  that  of  a  person 
labouiing  under  the  suspicion  of  criminality, 
and  on  that  score  stationed,  by  an  act  of  the 
judge,  in  the  situation  of  defendant:  the  suit 
having  punishment  for  its  object,  real  or 
professed.  In  this  case,  where  any  objection 
has  been  made  to  the  propriety  of  receiving 
evidence  drawn  from  such  a  source,  from  the 
lips  or  pen  of  an  individual  placed  in  that  dis- 
tressing situation,  it  has  been  rested,  not  on 
the  ground  of  danger  of  deception,  but  on  a 
very  different  ground, — certainty  of  vexatiort 
on  the  part  of  the  defendant,  the  proposed 
witness :  of  which  in  its  place. 

True  it  is,  that  it  is  only  when  either  re- 
cognised, or  at  least  suspected,  to  be  what  it 
is,  that  falsehood  becomes  thus  instructive, 
becomes  a  fence  against  deception,  instead  of 
a  source  and  cause  of  it.  Equally  true  it  is^ 
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that  $t  is  morally  impossible  that,  in  any  of 
the  case*  m  which  the  door  ever  has  been 
abaft  or  been  proposed  to  be  shut  against  evi- 
dence in  consideration  of  the  danger  of  de- 
ception, the  falsity  of  it  (whatsoever  falsity 
it  ttay  happen  to  it  to  contain)  should  fail  ot 
having  been  suspected 

Thus  it  is,  that  exclusion  can  m  no  case, 
on  any  assignable  ground,  be  put  upon  evi- 
dence, without  wearing  on  the  face  ot  it  a 
proof  of  its  own  injustice  —  a  proof  of  the 
unsolidity  of  the  ground 

Will  it  be  said  that,  though  the  ground  of 
the  exclusion  be  just,  it  may  happen  to  the 
judge  not  to  be  apprized  of  the  justice  of 
it?  Admitting  the  case  to  be  realized,  the 
utmost  that  it  would  prove  would  be,  that 
the  appropuate  arrangements  should  in  eveiy 
case  be  taken  for  making  sute  that  the  judge 
shall  be  thus  aware  of  it.  What,  then,  on  the 
principle  of  this  observation,  is  the  pioper 
coijrse '  Not  exclusion  to  be  put  upon  the 
evidence,  but  instruction  to  be  given  to  the 
judge  But  this  is  precisely  the  remedy  which, 
as  a  succedaneum  to  be  in  all  cases  substituted 
to  exclusion,  it  is  the  object  of  these  pages 
to  recommend. 

The  judge  who,  so  much  at  his  ease,  pro- 
nounces a  fact  not  true,  because,  the  witness 
by  whom  the  existence  of  it  has  been  testi- 
fied may  find  himself  a  gainei  in  the  event  of 
its  being  credited,  or  on  this  or  that  particu- 
lar occasion  has  been  known  to  have  swei  ved 
from  the  path  of  probity  —  would  this  same 
judge,  with  equal  readiness,  pronounce  the 
same  judgment,  were  a  fart  ot  the  same  de- 
scription to  call  for  his  decision  for  any  per- 
sonal purpose  of  his  own7  Not  he,  indeed 
Because  a  servant  of  his  is  believed  by  him 
to  be  addicted  to  lying,  docs  he  on  that  ac- 
count lay  down  any  buch  uile  to  himself,  as 
never  to  put  a  question  to  that  sei  vfint  in 
relation  to  his  own  conduct,  or  to  that  of  any 
other  servant7  Not  he,  indeed  If  it  be  his 
misfortune  to  have  a  child  whose  character  is 
tainted  with  that  vice,  does  he  lay  down  any 
such  rule  m  his  dealings  towards  this  way- 
ward child?  Not  he,  indeed  The  judge  who, 
on  the  like  hastily  taken  grounds,  determines 
that  the  will  of  this  or  that  testator  &hall  be 
void,  and  that  the  augmentation  01  diminu- 
tion intended  to  be  made  by  it  in  regard  to 
the  share  of  this  or  that  one  of  his  children 
shall  in  consequence  be  without  effect, — 
the  same  judge,  if,  with  a  view  of  making 
an  augmentation  or  diminution  to  that  same 
amount  in  regard  to  the  share  of  one  of  his 
own  children,  he  has  to  make  inquny  into 
facts,— does  he  pay  so  much  as  the  slightest 
regard  to  any  of  these  exclusive  i  ules  ?  Not 
he,  indeed. 

Why  this  difference  ?  Because,  in  regard 
«o  the  conclusion  he  forms  in  his  individual 
,  he  is  sincerely  desirous  that  it  be 


just  and  true:  whereas,  in  regard  to  the  con- 
clusion he  forms  in  his  official  capacity,  he 
cares  not  a  straw  whether  it  be  true  or  un- 
true. In  this  case,  all  his  concern  is  that  it 
be  found  justifiable ;  conformable  to  the  stand- 
ard, whether  in  the  wa>  of  statute  law  or  juris- 
prudential  law,  to  which,  by  his  superiors  and 
the  public,  his  decisions  are  expected  and 
required  to  be  found  conformable. 

§  2  Probable  source  of  this  branch  of  the  ex- 
clusionary system  —  its  inconsistencies. 

The  closei  we  look  into  the  origin  of  this 
system  of  exclusion,  the  more  thoroughly  we 
may  be  convinced  of  its  hollo wness  and  in- 
justice 

By  whom  have  the  exclusions  been  put p 
By  the  legislator,  in  the  way  of  statute  law  ? 
No,  hut  by  the  judge,  in  the  way  of  juris- 
prudential  law. 

If  by  the  legislator,  opeiatmg  in  the  way 
of  statute  law,  the  ground  for  it,  though 
still  untenable,  would  not  have  been  so  com- 
pletely hollow.  To  the  legislatoi ,  m  his  situ- 
ation, it  might  have  been  competent  to  say, 
—  The  judge,  I  teai,  will  not  be  sufficiently 
upon  bib  guard  against  evidence  thus  cncum- 
stariced  the  safe  course  will  be  to  exclude  it  j 
and  bo,  excluded  it  shall  be  —  I  will  not  trust 
him  with  it  Heie,  as  already  shown,  there 
would  have  been  shortsightedness,  rashness, 
erroi  inconsistency,  however,  there  would 
have  been  none. 

But  liorn  the  judge,  nothing  could  have 
been  moie  inconsistent,  nothing  (on  any  other 
supposition  than  that  of  improbity)  moie 
absurd  I  will  not  trust  myself  with  this 
evidence  it  will  deceive  me ,  I  am  not  upon 
my  guard  against  it  Is  such  folly  conceiv- 
able '  Had  it  been  prevalent,  the  practice  of 
taking  the  examination  of  the  defendant,  on 
a  capital  01  other  criminal  charge,  never  could 
have  taken  place.  Yet,  on  the  continent  of 
Europe,  m  the  seat  of  Rome-bied  law,  from 
which  the  doctnne  of  exclusion  was  piobably 
nnpoited  into  England,  such  examination 
was  and  is  not  only  customary  but  indispens- 
able 

What  then  ?  Ought  deafness,  as  well  as 
blindness,  to  be  among  the  attributes  of  Jus- 
tice ?  Is  the  story  of  the  Syrens  not  fable, 
but  history  •>  and  is  every  man,  every  luffian, 
that  comes  befoie  you,  a  Syren?  so  that, 
wherever  there  is  possibility  of  falsehood  in 
evidence,  there  is  no  safety  for  you  but  m 
stopping  up  your  eais'  No,  learned  sir:  no 
more  than  you — you  who,  if  honest,  can  thus 
reason,  are  an  OEdipus  or  an  Ulysses*  Such 
diffidence, — beyond  that  of  the  most  inexpe* 
nenced  virgin, — is  it  credible,  in  the  situation 
of  him  who  never  awakes  in  the  morning  but 
to  see  the  fate  of  men  lying  at  his  feet  ? 

Not  qualified  to  judge  of  the  ,veracity*or 
correctness  of  a  man  speaking  to  a  mattef  of 
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fact?  What  is  it,  then,  that  you  are  qualified 
for?  Is  not  this  your  occupation?  Day  by 
day,  on  one  occasion  or  other,  is  not  thU  the 
occupation  of  every  man  that  breathes  ? 

But  no  ;  improbity,  in  some  shape  or  other, 
presents  to  the  difficulty  a  solution  much 
more  natural  than  is  presented  by  the  hy- 
pothesis of  any  such  morbid  diffidence.  The 
origin  of  the  exclusive  system  lies  deep  in  the 
recesses  of  distant  time :  it  date*  in  ages  of 
barbarism — ages,  in  comparison  with  which 
the  present,  whatever  may  be  the  dream  of 
vulgar  prejudice,  is  the  age  of  virtue. 

Corruption  as  likely  a  cause  as  any — gross 
and  determined  partiality  :  whatsoever  bond 
of  connexion — sympathy,  common  interest, 
or  bribery — may  have  been  the  cause.  In 
judicature,  corruption,  in  the  worst  cases, 
must  have  a  pretence ;  and  how  many  pre- 
tences have  been  acted  upon,  still  more  shal- 
low and  unplausible  than  this  ?  Shallow  as 
thid  is,  the  system  of  nullification  stands  not, 
in  any  part  of  it,  upon  any  equally  specious 
grounds. 

Indolence,  a  cause  at  all  times  adequate  to 
the  effect — a  cau*e  still  adequate  to  the  pro- 
duction of  it,  even  now  that,  on  tlu'Mj  highei 
seats,  within  the  Kn^li-h  pale  at  least,  cor- 
ruption even  in  its  most  refined  shape  may  be 
pronounced  rare,  confined  to  ca*e&  of  a  par- 
ticular sort;  and  in  it*  grower  shapes  pro- 
bably without  example. 

This  man,  were  1  to  hear  him,  would  come 
out  with  a  parcel  of  lies.  It  would  be  a 
plague  to  hear  him  :  I  have  heard  enough  al- 
ready :  shut  the  door  in  hi<>  fare. 

As  sheep  follows  sheep,  judge,  in  the  tech- 
nical system,  follows  judge.  Here,  quoth 
judge  B,  is  a  man,  who,  on  such  or  Mich  a 
score,  lies  under  a  temptation  to  speak  false. 
In  this  or  that  shape,  in  the  situation  he  is 
in,  he  has  an  interest  in  the  cause.  Exactly 
in  this  sort  of  situation  \\as  a  man  whom  my 
brother  A  (though  it  is  so  long  ago,  I  re- 
member it  as  if  it  had  keen  but  jesteiday) 
would  not  hear.  Exactl>  in  the  same  situa- 
tion? In  respect  ot  exposure  to  temptation, 
perhaps  yes;  but  when  brother  A  refused 
to  hear  the  man,  perhaps  it  was  that  he  hud 
already  heard  witnesses  to  the  *ame  fact  till 
he  xvas  tired,  and  on  the  same  side. 

Suppose  a  riper  age:  history  of  judicial 
transactions  brought  to  light  in  bits  and  scraps 
at  the  command  of  booksellers  (no  thanks  to 
legislators  or  to  lawyers.)  Of  the  cause  of 
suspicion,  a  short  indication  ;  but,  as  to  the 
absence  or  presence  of  other  evidence  to  the 
same  or  a  different  fact  on  the  same  side,  a 
man  might  be  a  much  better  reporter  than 
reporters  commonly  are  (or  at  least  used  to 
be,)  without  thinking  of  it.* 


*  It  seems  much  more  probable,  that  the  ex- 
clusion of  evidence  originated  in  the  'ignorance 


The  grounds  of  suspicion  in  evidence  tt»jr 
be  ranked  under  four  causes :  — 

1.  The  fact  spoken  to — not  the  fact  itself 
which  is  in  question,  but  a  fact  supposed  to 
be  connected  with  it,— so  connected  with  it, 
that  the  existence  of  the  evidentiary  fact  af- 
fords a  reason  for  inferring  the  existence  of 
the  fact  thus  evidenced  to.     This  is  circum- 
stantial evidence,  considered  as  contradistin- 
guished from  direct. 

2.  The  information  in  question  not  deli- 
vered immediately  from  the  source  of  the 
information  (the  person,  the  thing,  or  the 
script,  fiom  which  it  is  derived.)     This  is 
transmitted  evidence,  considered  as  contra- 
distinguished from  immediate :  hearsay  evi- 
dence, transcriptitious  evidence,  in  their  infi- 
nitely diversitiable  degrees  of  remoteness  from 
the  source. 

3.  The  evidence  in  question  not  collected 
or  delivered  in  the  best  mode — not  delivered 
under  the  influence  of  those  securities  for 
trustworthiness,  which  are  commonly,  and 
might  be  generally,   employed  for  securing 
the  correctness  and  completeness  of  the  mass 
of  information :  sanction  of  an  oath,  exami- 
nation, cross-examination,  fixation  by  writing, 
and  so  forth.     In  this  rank  are,  in  their  own 
nature,  and  without  the  default,  of  any  person, 
all  casually-written  documents,  such  a^  let- 
ters and  memorandums  ;  and,  by  the  default 
ot   the  legislator  or  the  judge,  all  evidence 
collected  in  any  mode  inferior  in  efficiency, 
from  a  source  from  which  evidence  might, 
without  preponderant  collateral  inconvenience 
in  the  shape  of  expanse,  vexation,  and  delay, 
be  collected  in  the  best  shape.    Examples :  — 
affidavit  evidence  ;  nakedly  assertive  discourse 
(as  in  unsworn  pleadings  ;)  and  evidence  col- 
lected per  judiccm  .so/wm,  sine  partihus. 

4.  The  person  who  is  the  source  of  the  in- 
fonqation,  exposed  to  some  assignable  cause 
of  suspicion,  'affecting  the  trustworthiness  of 
his  statements. 

Here,  then,  arc  four  causes  of  weakness  in 
the  evidence,  of  which  the  one  here  in  ques- 
tion is  but  one.  In  the  other  three  cases, 
either  no  exclusion  at  all  is  put  upon  the 
evidence  (as  in  the  case  of  circumstantial  evi- 
dence in  general;)  or  an  exclusion  is  put  in 

of  an  uncivilized  age,  than  in  the  sinister  in* 
tcrest  of  the  judge.  In  a  rude  state  of  society, 
where  the  art  of  extracting  truth  from 'the  lips  of 
a  witness  is  not  understood,  and  where  testimo- 
nies are  counted,  not  weighed,  it  seems  to  have 
been  the  universal  practice  to  strike  out  of  the 
account  the  testimony  of  all  witnesses  who  wtre 
considered  to  be  under  the  influence  of  any  men- 
dacity-promoting cause.  Exclusionary  rules  of 
evidence  have  nowhere  been  carried  so  far  a* 
under  the  systems  of  procedure  which  have  been 
the  least  fettered  with  technicalities.  Take,  for 
instance  the  Hindoo  law  of  evidence.  See  AnV/V 
History  of  British  India,  book  ii<  chap.  iv.*~ 
Editor. 
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tttyfte  instances,  not  put  in  others,  according 
to  a  system  of  infinitely  diversified  and  incon- 
"ftiatent  rules  (as  in  the  case  of  the  different 
modifications  of  unoriginal  and  casually* writ- 
ten evidence  above  mentioned,)  or  the  weak- 
ness of  the  evidence  in  the  state  in  which  it 
is  delivered,  or  offered  to  be  deliveied,  is  the 
act  and  deed  of  the  exclusiorust  himself  he 
himself  bespeaking  it  in  a  weak  and  bad 
shape,  refusing  toicccive  it  in  a  better  shape, 
"—even  when,  in  the  best  possible  shape,  it 
would  be  received  with  less  collateral  incon- 
venience, as  above 

This  same  psychological  epicure,  the  deli- 
cacy of  whose  palate  refuses  all  aliment  that, 
in  its  unconcocted  state,  presents  a  suspicion 
of  any  the  slightest  taint,  will  not  suffer  it 
to  be  served  up  to  any  table  of  his  own,  for 
his  own  use,  unless,  by  cooks  from  his  own 
kitchen,  it  has  been  bi ought,  by  a  piocess  of 
mortification,  into  a  sott  of  cariioir  state 

A  degree  of  ridicule  attaches  itself  to  the 
labour  of  him  who  peisevcies  in  combating 
with  the  arm  of  leason  a  practice  in  the  pro- 
duction of  which  improbity  and  imbecility 
.took  undistmguishable  pails,  and  in  which, 
as  soon  almost  as  the  idea  is  staited,  anyone, 
whose  eyes  are  not  deteirninedly  closed,  may 
see  that  reason  had  nevei  any  shaie 

Witnesses,  each  of  them  with  a  maik  of 
suspicion  stamped  upon  his  forehead,  piesent 
themselves  to  the  English  exdusiomsl  foi 
admittance-  Blindfolded  by  a  bandage  boi- 
rowed  certainly  not  from  justice,  but  fiom 
knavery  01  prejudice,  some  of  them  he  re- 
jects, in  coiibideiation,  as  he  says,  of  the 
maik;  and  in  regaid  to  those,  the  objec- 
tion, in  the  jargon  of  English  juiibprudcnee, 
goes  to  the  competency  others  of  them  he 
admits,  notwithstanding  the  maik,  and  as  to 
these,  the  obiection  goes  only  to  the  a  edit 
in  plain  English,  amounts  to  nothing— pro- 
duces  no  effect  at  all 

The  whole  assemblage  of  suspicious  charac- 
ters being  thus  distinguished  into  two  groups, 
whose  lot  is  so  different,  the  elect  and  the 
reprobate,  — a  requisition  that  would  be  to  be 
made  (if  reason  had  any  share  in  the  concein,) 
is,  that  some  sign  should  be  shown,  by  which 
it  might  be  made  to  appear  that,  in  the  least 
reprobate  of  the  reprobate,  the  foice  of  the 
cause  of  suspicion  is  greater  than  in  any  of 
the  elect,  or,  if  this  be  too  much  to  require, 
that,  at  the  least,  in  an  average  man  of  the 
reprobate,  the  force  of  that  same  cause  was 
greater  than  in  an  average  man  of  the  elect 

Such  criterion,  then,  is  it  anywhere  to  be 
found  ?  So  far  fiom  it,  that,  on  the  contrary, 
instances  will  be  found,  instances  to  an  in- 
definite  extent,  in  which,  where  the  foice  of 
the  cause  of  suspicion  is  at  its  maximum,  or 
bat  a  hairVbreadth  below  it,  the  proposed 
witness' is  admitted  notwithstanding, — ad- 
rotated  into  the  class  of  competent  witnesses : 


where  that  same*  force  is  at  its  minimum,  ft 
quantity  purely  ideal,  utterly  incapable  of 
ever  having  any  the  smallest  effect  in  prac- 
tice, the  witness  is  shut  out.* 

The  shape  in  which  it  may  happen  to  tes- 
timony to  be  collected,  has  just  been  men- 
tioned as  one  among  the  sources  of  the  weak- 
ness* to  which  evidence  is  subject  On  this 
giound  an  aigumcnt  may  be  built  by  the  ex* 
elusion ists  let  us  heai  it 

In  Rome-bied  piocedure,  the  means  of 
detecting  01  pi  eventing  mendacity  are  so  per* 
fectly  insignificant,  that  it  would  be  dangerous 
111  the  highest  degree  to  admit  evidence  from 
any  but  the  puiest  and  most  unsuspected 
source  Parties  not  admitted,  no  questions 
asked  but  in  a  whispering  room,  as  between 
confessor  and  penitent,  by  the  judge-  notoun- 
tci-intenogation  (foi  the  cross- examination 
of  Rorne-bi  ed  law  is  an  abuse  of  words,  the 
pcnner  o^the  countei  -interrogations  know- 
ing nothing  of  the  answers*  to  the  interroga- 
tions )  no  ( ountei -evidence,  foi  we  keep  the 
evidence  as  close  a&  possible,  lest  theie  should 
be  any  Not  a  creature  to  hear  the  evidence, 
but  one  who  eares  not  a  stiaw  whethei  it  be 
true  01  fake  Thus  circumstanced,  the  evi- 
dence is  ti  ne  01  untrue,  pin  e  or  nnpui  e,  accord- 
ing to  the  source  fi  om  which  it  flows  Under 
such  a  system,  ought  anything  under  the  de- 
gree of  angelic  piuily  evei  to  be  heard? 

Answer  No,  rno&t  cei  tainly  Accordingly, 
until  the  time  comes  when  angel*  can  be  sub- 
po'na'd,  undei  surh  a  system  theie  is  but  one 
piopei  course,  which  ib,  toexclucleeveiybody. 
That  done,  if  you  think  it  better  to  receive 
evidence  than  to  decide  without  evidence,  you 
will  admit  the  evidence  in  a  shape  in  which 
it  ^  fit  to  be  received 

The  argument,  such  as  it  i&,  serves,  in  the 
manner  \\vi  have  seen,  to  justify  the  applica- 
tion of  (lie  cxrlusionai  y  system  to  the  cases 
in  \\Iueh  the  evidence  is  collected  in  the  Ro- 
man mode  It  will  opei  ate  si  ill  more  strongly 
in  favour  of  the  application  ot  it  to  evidence 
received  in  the  English  affidavit  mode 

Be  this  as  it  may, — certain  it  is,  that,  under 
the  Rome-bred  s>stem  (upon  the  continent, 
understand,)  the  exclusionary  system  has  been 
cained  to  still  greater  lengths  than  under  the 
English ,  and  accordingly,  under  the  former, 
compared  with  the  latter,  it  the  mischief  be 
greater,  the  inconsistency  is  less 

The  rules  of  evidence  are  the  <*ame  in 
equity  as  in  law  So  it  has  been  said,  and 
always  without  exception,  any  number  of 
times  over,  by  chancellor  after  chancellor.  It 
is  not  true ,  but,  so  far  as  it  is  true,  in  point 
of  consistency  at  least,  so  much  the  worse. 
The  woise  the  mode  of  collection,  the  more 
select  ought  to  be  the  evidence.  There  ought 
to  be  gradations  upon  gradations-—  valves  be- 


See  the  fallowing  Chapters. 
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hind  valves.  One  exclusionary  system,  for 
evidence  in  causes  tried  by  or  before  a  jury ; 
another,  for  causes  tried  in  equity ;  another, 
for  causes  tried  by  learned  common -lavy 
judges,  upon  affidavit  evidence.  Single-re- 
fined might  do  for  the  jury  box;  none  but 
double- refined  ought  ever  to  be  received  into 
an  examiner's  office  ;  none  but  treble-relined 
ever  handed  up  to  the  bench. 

Thus  stands  it  in  point  of  consistency  : 
how  in  point  of  fact?  In  the  shape  of  affida- 
vit evidence,  everything  i^ood,  from  every- 
body: from  plaint ilF>,  f'lom  defendants,  from 
felons  from  pei jurors.  Pie^enl  your  exidcnce 
to  a  learned  judiM1,  he  care>  not  where  it 
comes  from,  so  it  come  in  a,  bad  ^luipo —  i»i 
a  shape  in  which  it  is  lilable  and  filed; — 
anylice,  in  a  shape  in  winch  fees  aie  paid  upon 
it. 

CHAPTER  III.     9 

IMPROPRIETY  OF  KXrLITsfoX1  ON  Till1  (.linl'M) 

or  ivirui  ST. 

§.  1.  Interest  in  //.-v/m//,  not  a  jmyn'r  yionntl 
of  rn///sj<i/j. 

SEEING  that  deception  H  so  far  from  being 
a  certain,  so  far  from  beiny;  (•veil  a  prepon- 
derantly  probable,  consequence  of  dilsit}  in 
evidence,  even  \\lien  tin1  existence  of  the 
falsity  is  ceitain,  —  it  «*eems  almost  «i  Mipei- 
ihioita  tn«k  to  show,  lh.it  to  repaid  any  of 
those  ciicumstances  \\lnch  have  In  en  held  as 
grounds  of  exclusion,  a-  bunt;,  in  any  state 
of  things  whatever,  to  a  certainty  pioductive 
of  falsehood  in  the  evidence,  i&  a  piesumplion 
altOKcthfi  un  wan  ant  able. 

The  impropriety  ot  it  will  appear  in  a 
clearer  and  stronger  li^lit,  when  \\c  come  to 
view,  one  by  one,  the  ^cvcial  alleged  causes 
of  exclusion,  tor  sceuri'v  against  deception, 
the  several  circumstances,  ot  \\hich,  f.iKity 
in  the  evidence  lias  been  regarded  a^  the 
necessary,  or  at  least  prepondeiantlv  probable, 
result. 

To  begin  with  the  article1  of  i///m\sY.  I 
say  here,  not  sinister  inteie^t,  but  intercut 
without  addition  :  for  Mirh  is  the  expression 
employed  in  the  book*  of  English  j mi-pru- 
dence. 

On  this  occasion,  us  on  every  other,  to 
understand  what  intend  means,  \\e  must 
look  to  motives:  to  understand  what  motive 
means,  we  must  look  to  pain  and  pleasure, 
to  fear  and  hope;  fear,  the  expectation  of  pain 
oroflossof  pleasure  —  hope,  the  expectation 
of  pleasure  or  of  exemption  from  pain.  The 
causes  of  physical  motion  and  rest,  are  at- 
traction, impulse,  and  so  forth:  the  causes  of 
psychological  motion  and  rest,  are  motives. 
Action,  or  fin  opposition  to  action)  rest,« — 
action,  whether  positive  or  negative, — action 
without  motive,  without  interest,  is  an  effect 
without  a  cause. 


It  is  not  out  of  every  sort  of  pleasure*,  out 
of  every  sort  of  pain,  that  a  motive,  an  in* 
terest,  is  (at  least  in  a  sense  applicable  to  the 
present  purpose)  capable  of  anting.  Some 
pleasures,  some  pains,  are  of  too  ethereal  and 
perishable  a  nature  to  excite  an  interest,  to 
operate  in  the  character  of  a  motive. 

The  pleasures  and  pains  which  present 
themselves  as  capable  of  acting  in  that  cha- 
racter, have,  in  another  work/  been  reduced 
to  ii  certain  mmibei  of  heads. 

In  the  estimation  of  vulgar  prejudice,  there 
is  a  natmal  alliance  between  improbity  and 
intelligence,  between  probity  and  imbecility. 
In  the  c-timate  of  discernment,  they  are  dif- 
fcrcnth  grouped:  improbity  and  hebetude  — 
probity  and  intelligence. 

Ignoramus  has,  lor  the  purpose  of  this 
topic,  composed  his  s\stcm  of  psychology. 
What  U  itv  A  countei  part  to  the  learned 
Plo\\  den's  sj^tem  of  mincialogiciil  chemis- 
ts} :  equal  a-  touching  iK  simplicity  —  equal 
a*,  touching  itstiuth.  Two  paient  metals, 
"iiiphur  and  ineiciir)  :  the  mother,  sulphur; 
thcfathci,  niercm  y.  Are  they  in  ^ood  health? 
they  hegel  the  noble  metals  :  are  they  in  bad 
health?  Ihev  beget  the  base.  Foitcs  creantur 
foi  film*  (  /  &P/J/V. 

With  miiuJs  of  even  cla^s  the  mind  of  the 
lawjer  has  to  deal.  Of  the  structure  of  the 
human  iiiind  \\hsit  does  the  lawyer  know? 
Kxactl)  \\liut  the  giub  know*  of  the  bud  it 
pii-ja  up"n.  l?y  tiadition,  by  a  blind  and 
ricketx  kind  of  experience,  by  something 
rc-£inblmg  instinct,  he  knows  by  what  so- 
phiMiis  the  minds  at  jurvmen  aie  poisoned; 
b\  what  jargon  their  understandings  are  be- 
\\Hdcrcd  ;  how,  by  a  name  of  repioach,  the 
man  who  asks  for  tin*  execution  of  the  laws, 
and  the  foimationot  good  ones  is  painted 
a*»  tin  encim,  —  the  judge  who  by  quibbles 
paisih/i's  the  laus  \\hich  exi^t,  and  stiains 
e\tii\  ner\e  fo  pn'vent  their  impiovemeut, 
i-  |)(Miitc'(l  out  as  an  idol  to  he  btuiltd  with 
adoration  and  \\ith  olleriiiLS. 

In  the  \iew  taken  ot  the  subject  by  the 
man  ot  la\\,  —  tojud^e  of  tiust  worthiness,  or 
at  least,  ot  fitness  to  be  Ifcurd,  interest  or  no 
inhn^t  }^  (llugiant  and  stigmatized  impiobity 
apart)  the  onl\  question.  Men  at  large  are 
not  under  the  action  of  anything  that  can 
with  propriety  he  expressed  by  the  name  of 
interest  ;  therefore  they  are  to  be  admitted. 
Is  a  man  exposed  to  the  action  of  anything 
that  can  be  designated  by  that  invidious  name  ? 
So  sine  as  he  is,  so  sine  will  his  testimony  be 
falfo.  Enough  :  all  scrutiny  is  unnecessary*: 
shut  the  door  in  his  face. 

Sinister  interest  —  the  term  and  the  distinc- 
tion are  alike  unknown  to  them.  Sinister 
interest?  Everything  that  can  be  called  in- 
terest is  to  their  eyes  sinister. 


*  Spring*  of  Action  Table.  (Vol.  I.  p, 
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Sinister  foferttf,  a  term  BO  well  known  to 
jnorfthsts  and  politicians,  is  altogether  un- 
known to  lawyers,  who  have  at  least  equal 
need  of  it 

What,  then  ?  Is  it  that  there  are  certain 
tforts  of  interests  that  are  always  sinister  in- 
terests, while  there  are  other  sorts,  which,  if 
language,  like  heraldry,  were  made  by  analogy 
instead  of  by  accident,  would  be  called  dexter 
interests?  No,  truly.  No  sort  of  interest  that 
is  no*  capable  of  being  a  bimster  interest  —  no 
sort  ol  interest  that  is  not  capable  ot  being 
a  dexter  interest  Acting  in  a  dnection  to 
draw  a  man's  conduct  aside  horn  the  path  of 
probity,  any  sort  of  interest  may  be  a  smistei 
interest,  acting  in  a  direction  to  confine  a 
man's  conduct  within  the  path  ot  probity, 
every  sort  of  mterebt  is  a  dexter  interest 
The  modification  of  probity  here  in  question 
is  veracity.  Any  interest  acting  in  a  du  ection 
to  draw  his  conduct  aside  fioni  the  line  of 
veracity,  is  a  sinister  interest, — say,  in  this 
case,  a  mendacity- pi  ompt nig  01  instigating 
interest  every  i^teiest  acting  in  a  direction 
to  confine  his  discourse,  his  conduct,  his  de- 
portment, within  the  path  ot  truth,  of  verity, 
of  veracity,  is  a  dexter  interest,  — say,  in  tl  is 
case,  a  veracity-securing  intciest. 

Man  in  general  not  interested,  devoid  of 
interest 9  His  testimony  not  exposed  to  the 
action  of  interest?  Say  rather  (for  so  you 
must  say  if  you  would  &ay  true,)  no  man,  no 
man's  testimony,  that  is  not  exposed  to  the 
action  of  interest. 

Well .  and  that  interest  a  sinister  one  ° 
Not  it,  indeed.  So  far  from  it,  there  is  no 
man  whose  testimony  is  not  exposed  to  the 
action  of,  is  not  acted  upon  by,  at  least  three 
regular  and  standing,  commonly  /o«/,  foices 
of  this  kind — all  tending  to  confine  his  con- 
duct within  the  path  of  probity,  his  dibcouise 
and  depoitment  within  the  path  of  veracity 
and  truth. 

1.  Motive  belonging  to  the  physical  sanc- 
tion.—  Aversion  to  labour     love  of  ease 
trouble  of  inventing  and  uttering  a  false  state- 
ment, which,  to  answer  its  put  pose,  must  be 
so  elaborated  and  "dished  up  as  to  pass  for 
true. 

2.  Motive  belonging  to  the  political  sanc- 
tion t  —  Fear  of  legal  punishment ,  viz  if  it  be 
a  ease  in  which  (as  in  general)  punishment 
stands  annexed  by  the  legislator  or  the  judge 
to  false  and  mendacious  testimony 

3*  Motive  belonging  to*  the  moial,  01  say 
popular,  sanction  — Fear  of  shame,  in  case  of 
detection  or  unremoved  suspicion. 

4.  Motive  belonging  to  the  religious  sanc- 
tion :-~.  Fear  of  supernatural  punishment,  in 
tttie  world  or  in  the  world  to  come 

Of  these  faur  motives,  the  three  fiist  have 
more  or  less  influence  on  every  human  mind , 
the  last,  probably,  on  most  minds. 

On  most  minds,  did  I  Bay  ?    On  all  with- 


out exception,  if  the  English  lawyer  is  tp  be 
believed  t  for,  by  a  contrivance  of  his  own, 
he  has  shut  the  door  against  all  witnesses  on 
whose  hearts  motives  of  this  class  fail  of  ex- 
eiting  their  due  influence.* 

In  the  above  list  we  may  see  the  regular 
forces  which  are  upon  duty  on  all  occasions 
to  guard  the  heart  and  the  tongue  against  the 
seductions  to  mendacity  But,  in  addition  to 
these,  there  may  be,  by  accident,  any  number 
of  others,  acting  as  auxiliaries  in  their  support. 
No  so\t  oi  motive  (even  these  tutelary  ones 
not  excepted)  to  which  it  may  not  happen  to 
act  in  the  direction  of  a  seductive  one  —  no 
motive,  ovei  and  above  these  tutelary  ones, 
to  which  it  may  not  happen  to  act  also  in  the 
dnection  of  a  tutelaiy  one  For  what  motive 
is  thei  e  to  which  it  has  not  happened,  does 
not  continually  happen,  to  be  employed  in 
stimulating  men  to  actions  of  all  soits,  good 
and  bad,  w  the  way  of  reward  ?  in  restraining 
them  from  actions  of  all  sorts,  m  the  way  of 
punishment 'I 

Between  two  opposite  propositions,  both 
of  them  absuid  in  theory,  because  both  of 
them  notoriously  false  in  fact,  the  choice*  is 
not  an  easy  one  But  if  a  choice  weie  un- 
avoidable, the  absurdity  would  be  less  gross 
to  say,  No  man  who  is  exposed  to  the  action 
of  jnteiest  will  speak  false, — than  to  say,  No 
man  who  is  exposed  to  the  action  of  interest 
will  speak  ti  ue  Of  a  man's,  of  every  man's, 
being  subjected  to  the  action  of  divers  men- 
dacity-restiaimng  motives,  vou  may  be  always 
bine  ot  his  being  subjected  to  the  action  of 
any  mendacity-pioinotmg  motives,  you  cannot 
be  always  sure 

But  suppose  >ou  were  sure*  Does  it  iol- 
low,  because  there  is  a  motive  of  some  sort 
piompting  a  man  to  lie,  that  for  that  reason 
he  will  he9  That  theie  is  dangei  in  such  a 
ease,  is  not  to  be  disputed  but  does  the  dan- 
ger approach  to  cot  Unity  •>  This  will  not  be 
contended  If  it  did,  instead  of  shutting  the 
door  against  borne  witnesses,  you  ought  not 
to  open  it  to  any  An  mtoiest  of  a  ceitain 
kind  acts  upon  a  man  in  a  direction  opposite 
to  the  path  of  duty  but  will  he  obey  the 
nnpulbe?  That  will  depend  upon  the  forces 
tending  to  confine  him  to  that  path — upon 
the  prevalence  of  the  one  set  of  opposite  foices 
or  the  other  All  bodies  on  or  about  the 
earth  tend  to  the  centre  of  the  earth ;  yet  all 
bodies  are  not  there.  All  mountains  have  a 
tendency  to  fall  into  a  level  with  the  plains ; 
yet,  notwithstanding,  there  are  mountains. 
All  waters  seek  a  level;  yet,  notwithstanding, 
there  are  waves. 

In  a  machine,  motion  or  rest  will  depend 
upon  the  proportion  between  the  sum  of  the 

*  Vide  tnfad,  Chap.  V, ~" 
t  See  Book  I.  Theoretic  Grounds ,  Chap,  XI, 
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impelling  and  the  sum  of  the  restraining  forces  : 
in  the  human  mind  the  result  will  be  the  same. 
Everything  depends  upon  proportions;  and 
of  any  proportions  in  the  case,  the  man  of 
law  takes  no  more  thought  than  the  machine 
does. 

Upon  the  proportion  between  the  impell- 
ing and  the  restraining  forces  it  depends,  whe- 
ther the  waggon  moves  or  no,  and  at  what 
rate  it  moves :  upon  the  proportion  between 
the  mendacity-promoting  and  the  mendacity- 
restraining  forces  it  depends,  whether  any 
mendacity  be  produced  or  no,  and  in  what  de- 
gree and  quantity.  Any  interest,  interest  of 
any  sort  and  quantity,  sufficient  to  produce 
mendacity?  As  rational  would  it  be  to  say, 
any  horse  or  dog,  or  flea,  put  to  a  waggon, 
is  sufficient  to  move  it :  to  move  it,  and  set 
it  a-runniifg  at  the  pace  of  a  mail-coach. 

In  the  human  mind  there  is  a  force  to  which 
there  is  nothing  exactly  correspondent  in  the 
machine  —  the  force  of  beHMbiltty:  of  sensi- 
bility with  reference  to  the  action  of  the 
various  soits  of  pains  and  pk-aMiics,  and  their 
respective  sources,  in  the  character  of  mo- 
tives. 

Take  what  everybody  understand*,  money  : 
for  piecUion's  sake,  take  at  once  .£10;  the 
£10  of  the  day,  whatever  be  the  ratio  of  it  to 
the  £10  of  yesterday:  to  the  present  [impose, 
depreciation  will  not  affect  it.  This  £10, 
will  its  action  be  the  same  in  the  bosom  of 
Crci'sus  as  of  Irus?  in  the  Ixxom  ot  DiogtMitv*, 
as  in  that  of  Catiline?  No  man  will  iancv  tiny 
such  thing  for  a  moment:  no  man,  unices, 
perad vent ure,  it  have  happened  to  him  to 
have  been  stultified  by  le.ual  science. 

In  each  individual  instance,  whether  men- 
dacity (temptation  presenting  itself)  shall  be 
produced  or  no,  will  depend  upon  four  dis- 
tinguishable quantities:  quantities  above  in- 
dicated. On  the  one  side  —  1.  Sum  of  the 
mendacity- promoting  motives;  ii.  The  pa- 
tient's* ^eligibility  to  ditto.  On  the  other  side, 
3.  Sum  of  the  mendacity-restraining  motive*, 
regularly  acting  and  occasional;  4.  Patient's 
seiiMbility  to  ditto.  Upon  these  several  quan- 
tities: consequently  upon  the  ratio  or  pro- 
portion of  the  Mini  of  the  quantities  on  the 
one  side  to  that  of  the  quantities  on  the  other. 
Of  the  proportion,  the  exclusionist  knows 
not  anything :  he  knowb  not  any  of  the  quan- 
tities; he  will  not  suffer  himself  to  know  any- 
thing: he  regards  mendacity  as  certain;  he 
excludes  the  evidence. 

Of  none  of  these  several  quantities  can 
anything  be  known  or  conjectured,  without 
examination  and  sifting  of  the  evidence.  No- 
thing can  be  known  without  experiment:  and 
be  will  not  suffer  experiment  to  be  made. 

It  is  in  psychology  as  in  ship-building  and 
navigation.  Suppose  the  ship's  way  to  depend 
upon  the  joint  action  of  six  influencing  cir- 
cumstances— six  jointly  acting,  but  mutually 


conflicting,  causes:  and  these,  each  df  them, 
say  (for  supposition's  sake)  of  equal  force.  If§ 
in  the  investigations  and  reasonings  on  this 
subject,  so  much  as  one  of  the  six  be  omitted, 
error  is  the  inevitable  consequence :  the  forma 
of  mathematical  language,  instead  of  a  cheek 
to  the  error,  will  operate  but  as  a  cl^ak  to 
it.  The  vessel  \vill  be  in  one  part  of  the 
world,  while  the  Lagranges  and  the  Kulers 
are  proving  it  to  be  in  another. 

In  this  respect,  what  course  of  ratiocination 
hah  been  pursued  by  lawyers,  debating  on  the 
ground  of  established  systems?  Of  the  whole 
catalogue  of  motives,  each  capable  of  acting 
upon  the  will  with  the  most  efficient — all 
consequently  with  a  practically  equal,  force, 
they  have  taken  observation  of  perhaps  one, 
perhaps  two;  while  on  each  bide,  or  (what  is 
woihe)  on  one  side  only,  the  will  of  the  pa- 
tient ha*  been  acted  upon  by  perhaps  twice  or 
th "-'PC  the  number.  What,  in  consequence, 
has  been  the  justness  of  the  conclusion?  Much 
about  what  it  would  be  in  navigation,  if  cal- 
culations made  for  a  submarine  vessel,  or  an 
air-balloon,  were  to  be  applied  to  a  ship  of 
culinary  make  and  bize  :  or  as  if,  in  calcula- 
ting the  course  of  an  ordinary  vessel,  no  ac- 
count were  taken  ot  the  depth  of  water  drawn 
by  her,  or  ot  the  position  of  her  sails. 

In  this  state  of  the  progress  made  by  law* 
vers  in  the  theory  of  psychology,  no  wonder 
if  we  should  find  the  theory  and  practice  on 
the  subject  of  evidence  in  no  better  plight 
than  navigation  was  among  the  most  polished 
nations  of  Europe,  when  the  scene  of  it  was 
confined  to  the  Mediterranean,  and  when, 
dreading  to  lo^e  sight  of  land,  the  navigator 
crept  along  the  shore. 

Uctween  these  two  otherwise  resembling 
CUM'*,  there  is,  houever,  one  very  material 
and  lamentable  diilerence.  In  navigation, 
ignyiance,  deficient  in  adequate  power,  erred 
by  ovei -caul ion  arid  timidity:  in  jurispru- 
dence, ignorance,  supersaturated  with  power, 
i*  driven  agiound  continual!}  by  hastiness  and 
rashness. 

It  would  be  tedious,  and  surely  by  this  time 
superfluous,  to  pursue  absurdity  on  this  ground 
through  all  its  mazes. 

No  presumption  so  slender,  which  is  not, 
under  some  established  system,  taken  for  con- 
clusive: if  fact,  notorious  or  proveable  fact, 
run  counter,  it  makes  no  difference.  Men- 
dacitj  is  presumed  from  affection — from  bare 
wishes:  wishes  themselves  are  presumed  from 
situations,  from  relations.  Brother  will  be 
for  brother,  master  for  servant,  servant  for 
master,  and  so  on.  What?  when  you  see  them 
fighting  with  one  another  every  day?  Is  it 
for  his  excessive  fondness  for  Abel,  that  Cain 
would  have  been  excluded  by  you?  No  mat- 
ter :  it.  makes  no  difference. 

Among  the  causes  of  exclusion  in  Scotch 
jurisprudence,  imported  or  not  from  the  con- 
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tinent,  is  this:  if  a  manapplieb  to  eithei  party, 
tendering  his  testimony  * 

Observe,  first  the  absurdity  of  tins  exclu- 
sion, and  then  the  misrlnevousness  of  it 

Absurdity  What?  On  the  uoith  wde  ot 
the  Tweed,  does  no  *mh  af Fed  ion  exist  in 
any  human  bosom  as  the  love  ot  justice'  In 
a  legal  bosom,  it  seems,  no,  any  moie  than 
on  the  south  side  To  the  mnn  bom  blind, 
all  colours  arc  alike  unknown  hut  wasevei 
blind  man  found  absuid  enough  to  deny,  or 
thoughtless  enough  to  foi  get,  the  existence 
of  coloui  s  * 

Misclnevousness  Misc  hie(  the  fn  st  A  man 
saw  you  robbed,  beaten,  left  foi  dead  him, 
you,  for  your  part,  did  not  see,  jou  \\ue  too 
much  engaged  To  him,  jon,  on  join  put, 
cannot  apply  to  testify  uhat  he  sa\\ ,  foi  yon 
know  not  that  he  saw  anything  fo  jour  self, 
he,  on  his  part,  must  not  Did  jou  piofFei 
that  testimony  of  vours  to  the  plaintiff  >  a-ks 
the  advocate  on  the  othei  side  Yes,  1  did 
Oh'  then,  away  \\ith  jou,  tell  it  anvwheie 
else  you  will,  you  must  not  tell  it  heie  so 
sure  as  you  opened  join  mouth,  so  ^uic  jou 
would  be  peijured 

Mischief  the  second  Directions  to  uoith- 
less  witnesses  to  nil  who,  in  the  school  ot 
technical  jurisprudence,  ha\e  leaint  to  hate 
justice*  to  all  who  *iie  in  tact  (if  <in>  siuh 
there  be)  as  vvoithless  as  the  man  of  la\v  sup. 
poses  evciy  man  to  be  If  jou  see  any  man 
baibarously  injuied,  and,  to  cam  a  bnbc  or 
save  the  trouble  ot  testiljmg,  you  desiie  he 
should  be  without  icmedj,  #o  and  oJFei  him 
your  sei  vice.  It  you  see  a  man  puiloining 
public  money,  making  l«i\vs  toi  honom ,  lnc<ik- 
ing  them  for  piofit,  don't  stand  upon  uilc1-*  of 
evidence  established  toi  the  pl.iiii  pmpose  ot 
giving  impunity  to  null  iattois,  don't  slu.k 
under  a  plea  that  will  nnn  >cm  \\Uli  even  \ 
man  who  has  anj  le^aul  foi  justice1,  go  to  j 
the  piosccutoi  at  once,  and  loice  iyon  linn 
your  evidence  the  mo'e  ohtiiMvo  voui  ad- 
dress, the  suiei  jou  may  make  jom^eH  ol 
destroy  ing  the  com  pet  em  y,  and,  li  that  \\on't 
do,  the  credibility,  of  join  evidence 

To  this  uilc,  such  is  its  ahsuidity,  it  can 
hardly  have  happened  to  be  fiequtMitly  acted  ! 
upon  hut,  like  eveiy  othei  absmcl  and  mis, 
rhievoub  lule  of  which  the  system  is  com- 
posed, it  lies  in  readmes*,  well  adapted  to 
berve  a  cause  too  despeiate  to  be  senecl  b\ 
less  vile  means  —  perfectly  adapted  to  aiKud 
to  long -robed  iniquity  the  neecssaij  pie- 
tence. 

In  this  example,  we  may  <?ee  a  specimen  of 
the  sort  of  evidence  on  the  ground  of  v\])ich 
the  technical  lawyer  builds  a  pietencefor  the 

*  Erskine.  AlaidonJ,  vol  n  _  f  Two  insti- 
tutional  writers  of  the  middle  ot  the  eighteenth 
century.  If  the  doctrine  was  ertr  fully  admit- 
ted, it  has  for  sometime  past  been  in  desuetude. 


exclusion  of  other  evidence.  In  partial  affec- 
tion, say  rathei  in  preferable  regard,  he  sees 
evidence,  and  that  conclusive  evidence,  of 
peijuty,  as  it  to  wish  well  to  yQur  fuend, 
and  to  ppijuie  youiself  for  him,  were  inse- 
paiable  Ju  the  meie  act  ot  saying,  I  saw 
so  and  so,  and  am  leady  to  testify  what  I 
sa\v,  they  see  evidence  ot  partial  affection  — 
&cotnv-itin/0i9i(,d9  partial  counsel  as  if  it 
wcii1  impossible  without  injustice  to  vvibh  to 
declare  to  justice  what  he  btw 

Coinpaie  Scotch  and  English  judicial  sci- 
ence In  Scotland,  foi  informing  the  con- 
science of  leainecl  judges,  no  spontaneous 
witnesses  leceivablc  In  England,  for  111- 
fcnming  consciences  of  the  same  learned  tex- 
tuic,  no  witnesses  leceivuble  but  willing 
ones  f  Such  is  the  metamorphosis  undeigone 
by  leainecl  Justice  in  hei  passage  fiom  one 
side  to  the  otlu  i  of  the  Tweed  Between 
w  tlltnytiiid  tyontuncoH*  theie  is  ceitamlvsome 
dilleience  the  expicssion  has  caiefully  pie- 
seived  it  Let  ]uii^piudoncc  make  the  most 
of  it  tlieie  is  not  an  atom  to  be  lost 

Obsei  ve,  on  this  giound  as  on  so  many 
othei  s,  the  coiiH&lemv  of  the  men  ot  law. 
and  rspecitilh  Knglish  law  Doliiuiuencv,  ac- 
coiding  to  them,  is  not  evei  to  be  piesumed 
Vc't,  as  often  .is,  on  the  giound  ot  danger  of 
deception  tluough  falsehood,  thc4y  exclude 
evidence,  what  Hit  they  do  hut  pi  csume  de- 
linquency p  \\hat  is  it,  as  often  as  on  this 
giouud  tliev  exclude  testimony  that  would 
otheusise  be  lectived  bv  them  in  the  c*ha- 
lactei  of  i  videnee,  —  \\hat  is  it  they  do  but 
picMiinc  pei  jui  \  '  Actual  peijiay,  no,  be- 
can1**1  tlun  piovdencv  has  pu  vented  it  ac- 
tiiil  pei]iuv,  no  mciie  than  «ufual  minder, 
\\hin,  Oie  pislol  01  gun  having  been  hied, 
a  tutt  lai  v  hand  has  ]iist  liad  time  to  beat 
cI(>\Mi  tlu  guilty  hand  in  the  act  of  pulling 
th*1  tii^yei  actual  peijmv  not  eomnnttod, 
hiifc.  the  state  ot  the  mind  exactly  as  if  it 
had 


influ 


piesuuiecl,  not  indeed  foi  the  pu- 
tlie  piosinncd  peipnei,  but  toi  the 
pum^lunent,  01  (if  that  be1  not  the 
\\oid)  \e\«ition,  on  an  innoiont  and  injured 
man  vexition  to  an  unlimited  extent 

Suppose  the  excluded  testimony  neccs«aiy 
to  ^ave  the*  life  ot  a  mail  capitally  piosecuted, 
as  for  mm  del  here,  one  man  being  pre- 
sumed an  intended  perjurei,  anothei  man 
deith 


+  For  their  own  use,  English  judges,  learned 
ones  at  least  (  is  has  been  *o  often  mentioned,) 
recene  no  testimony  but  in  the  affidavit  shape. 
But  no  man  ian  be  compelled  to  give  his  testi- 
mony in  this  shcipe  The  appropriate  summons, 
tbe  wbpuwl  ad  tc^UJicandum^  applies  not  to 
this  shape. 

J  A  man  who  had  an  estite  pur  auter  vte9 
the  auter  me  being  the  life  of  one  on  trial  tor  a 
capital  crime,  —  would  his  testimony  ,  in  English 
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§  2.  Peculiar  impropriety  of  exclusion  on  the 
(/round  of  pecuniary  interest ;  and  absurdi- 
ties of  KtiyhJi  lute  ?///</<•/  this  head. 

If,  on  the  ground  of  interest  generally  COIIM. 
dercd —  if,  on  the  ground  of  anj  other speeies 
of  interest  in  particular — the  unreasonable- 
ness of  exclusion  imlcmonstiahlc, — it  i»  in  the 
instance  of  pecuniar)  interest  that  it  is  most 
palpable.  In  the  ea-e  ot  anj  other  "-peeie^  oi 
intere>t  —  the  interest  not  ha\in&>  an\  palpable 
ph}sie*al  cause,  the  quantity  ot  whieh  might 
serve  as  an  index  and  mea-uie  ot  its  toiee, 
—  the  strength  ot  it  wheie  it  is  stioiitf,  tlie 
weakness  ot  it  when1  it  is  \\eak,  is  not  so 
universally  manifest  and  incontestable.  Sup- 
pose,  for  example,  it  be  contended  that  en- 
mity, known  cmmt\,  is  a  reasonable  ground 
of  exclusion.  Knmitj,  like  any  other  passion, 
is  \ariahle  ad  niiin itum  in  device  ;  capable  of 
existing  in  anj  the  lowest  dci»reiTt  as  \\ell  as 
in  the  highest.  J>ul  tin1  foice  of  emnitj, 
as  of  almost  c\er\  other  p.i^ion  except  the 
love  ot  inonej  ,  e,m  no  othei  \\i-e  be  mea-iiicd 
than  In  lU  eilecl^  -n  that  it  in  tin*-  01  (hat 
instance  no  vi-ible  eileeN  have  followed  from 
it,  the  oiilj  proof  ot  \\hich  the  exi-tt  nee  and 
action  of  it  is  siiM'epiihle  i^  \\anlmu  to  the 
case.  In  the  instance  ot  pecuniai  \  intei eM ,  t he 
argument  stands  upon  . i  vei\  dillerent  looting. 
Without  icckonini?  the  \aii.itioiis  in  dcmcc, 
resulting  fiom  the  vaiiatmn-  in  the  device  of  j 
Opulence  ot  which  the  |)eeiini.u  \  eneumstance^  ' 
of  the  party  an1  susceptible,  --  -the  decrees  ot 
which  the  foice  ot  pecumaix  inteiest  i>  su>- 
ceptible  are  not  only  picidijrioii^lj  numerous 
but  also,  in  the  lowest  decrees,  <*UMVptihlc 
of  an  existence  as  palpable  and  ponderable  a** 
in  the  highest.  A^  a  thousand  pound-,  ap- 
plied in  the  shape  ot  ie\\ard,  \\ill  be  iccoo- 
nised  as  acting  on  the  mind  in  the  ch.nacter 
of  a  lot  of  pecuniai y  inteuM,  wilh  a  toice 
proportioned  to  its  amount,  -  -  -o  in  like  man- 
ner will  a  shilling,  a  pennj,  01  a  faithmr 
The  legislator,  and  the  adnnniiti.itoi,  tlu1 
great  dealcis  in  this  specie-*  ol  waie,  can  as 


law,  be  admitted  at  the  instance  of  the  primmer  ? l 
I  leave  the  question,  a  niaidi  n  one,  for  the  solace 
of  future  contingent  quibblcis.  Hut  this  I  know, 
that  if  1  were  a  judj^e,  and  it  were  a  \\ay  uuh 
me  upon  the  bench  to  do  a  kindness  to  a  fnend's 
friend,  the  man  should  he  handed  or  not,  as  I 
pleased.  Hang  or  not  hang,  I  should  be  sure, 
not  only  of  my  job,  but  of  my  praise.  Loading 
the  gallows,  I  should  have  praise  for  my  justice  ; 
exonerating  it,  for  my  humanity:  the  job  should 
determine  which. 

But  be  this  as  it  may,  in  the  case  of  interest .> 
pecuniary  interest ;  in  the  case  of  improbity, 
as  evidenced  by  felony  and  conviction  thereof, 
there  could  be  no  doubt. 

In  criminal  cases,  any  person's  testimony  is 
admitted  on  behalf  of  a  prisoner,  excepting  the 
wife  or  husband,  as  the  case  may  be,— Ed. 
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well  cut  out  in  pennyworths'  and  farthings* 
worths  the  portion  of  pecuniary  interest  which 
they  may  be  minded  to  create,  as  in  hundred 
pound*'  worths  and  thousand  pounds'  worths; 
and  how  questionable1  soever,  or  even  hope- 
le^s,  the*  influence*  of  this  sspecies  of  inteiest 
nm\  be,  wheMi  biokon  down  into  the^e  minute 
and  almost  impalpable1  lots,  yet  the  existence 
ol  it  in  this  c!i«i»  is  not  less  manifest  and  in- 
disputable than  in  Ihe1  other. 

Tims  it  is  that,  in  the*  instance  of  peru- 
maiy  interest,  the  impropriety  of  the  exclu- 
sion i»  exposed  to  view  by  a  circumstance 
\\hich  has  no  place  in  any  other.  Generally 
"•peaking,  no  other  species  of  interest  appears 
M)  much  as  to  exist,  but  in  cases  in  which  it 
acts,  not  \\ifh  considerable  force  only,  but 
with  effect.  It  is  nof  seen  to  exist,  but  where 
it  is  si-en  <o  ae( ;  nor  i>  seen  to  act,  but  where 
it  is  seen  to  triumph.  Far  otherwise  is  it 
\\itli  pecuniai \  interest.  The  portions  in 
\\lreh  it  is  M-en  to  exist  are  in  many  instances 
M>  minute,  that  in  tho-e  inMfincc-s  the  notion 
ot  its  piex.ilencc1  i^  too  palpably  ahsurd  to 
bi»  cinbiiiced,  or  M>  much  a^  pretended  to  be 
cmhiaced,  \)\  anvbod\.  Who,  for  instance, 
spe.ikini*  of  the  people  of  England,  would 
t.dvc  upon  himself  to  maintain,  \\ith  a  grave 
l.i-1*1,  t  licit  the  m.ijoiitv  of  them  would  be 
rc.idx,  upon  all  ore,i^ions,  each  of  them  to 
peijmc  hiMi-elt  foi  the  value  of  a  farthing? 
PiopoMtions,  ho\\e\ei,  far  be\\ond  this  in 
e\tia\aiJMnee,  have1  been  implicity  assumed 
b\  maii\  a  decision  that,  on  thU  ^lound,  has 
issued  tiom  ]]n^lish  beiuhes.  An  interest, 
coi  responding1  to  some  minute  fraction  of  a 
t.u  tiling  has  in  many  instances  been  assumed 
as  \\  legitimate  eau-e1  for  the  exclusion  ot  a 
\\itne-s,  on  the  sole  Around  of  the  pecuniary 
inteiest  i^entMated  b\  th.it  cause. 

In  vain  uoiild  it  be  to  say,  that  this  i" 
annuls  the  <;ises  in  \\hich  we  cannot  draxv 
the  line;  and  that,  therefore,  in  order  to  shut 
out  the  evidence  in  the  ca^es  in  which  the 
sinister  influence  excited  on  it  by  this  species 
of  int'-ie^t  would  be  operative,  and  produc- 
tive of  the  apprehended  ili  effect,  we  must  be 
content  to  shut  it  out  in  many-instances  in 
\\hich,  manifestly  enough,  it  cannot  be  ope- 
rative1. The  \ery  impossibility  of  drawing  a 
line,  a  proper  line,  an\  where,  is  an  argument, 
and  that  ot  itself  a  conclusive  one,  against 
the  cxcliiMonaiy  principle.  A  line  of  this  sort 
(\t  must  be  confessed)  would,  in  whatsoever 
place  drawn,  be  an  improper  one.  But,  by 
the  principle  of  exclusion,  a  line  of  this  sort 
is  not  only  drawn,  but  drawn  at  the  very 
worst  place  possible*.  There  is  an  impropriety 
in  drawing  the  line,  for  example,  at  the  sum 
of  forty  shillings ;  and  in  la} ing  down  any 
such  proposition  as  that,  which  is  implicitly 
contained  in  the  Comt  of  Conscience  Acts, 
that  a  man  is  not  to  be  trusted  to  give  his 
evidence  in  a  case  where  he  has  a  sum  of 
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money  to  that  amount  at  stake  upon  the  re- 
sult of  it.*    There  is  an  impropriety     Why  * 
In  the  first  place,  because  (setting  aside  all 
such  inscrutable  circumstances  as  those  which 
consist  of  psychological  idiosyncrasies,  <if frett- 
ing the  sensibility  of  the  individual  in  question 
to  the  respective  action  of  the  irnpiobity- 
and-mendacity-restraimng  motive*-,)  theie  are 
some  incomes  to  which  four  hundred  pounds 
are  not  more  than  forty  shillings  to  othcta 
In  the  next  place,  because,  even  supposing  it 
clear,  in  the  instance  of  any  paiticulai  indi- 
vidual, antecedently  to  expoi  lence,  that  torty 
shillings  would  constitute  a  temptation  suffi- 
ciently strong  to  engage  him  in  the  path  of 
perjury,  — supposing  it  possible,  I  say,  to  find 
sufficient  reason  for  predicating  tins  of  a  sum 
of  forty  shillings, — it  would  not  be  possible 
to  find  sufficient  leason  fin  refusing  to  pre- 
dicate it  of  a  sum  of  thirty-nine  shillings 
But,  by  the  hue  of  exclusion  diawn  where  it 
is  diawn,  this  effect  is  predicated,  not  only  of 
a  sum  of  foity  shillings  or  of  a  sum  of  thnty- 
nine  shillings,  but  of  a  sum  less,  and  much  less, 
than  the  thirty-ninth  or  foitieth  part  of  the 
smallest  piece  of  base  metal  that  ever  came 
out  of  a  mint    and  this  by  a  sweeping  and  un- 
bending rule,  by  which  people  of  all  degrees 
of  opulence  as  well  as  indigence,  ihe  Croesuses 
as  well  as  the  Iruses,  the  Diveses  as  well  as 
the  Lazaruses,  are  excluded  in  the  lump 

The  foice  with  which  a  motive  of  a  pecu- 
niary kind  acts  upon  the  mind  of  a  given 
individual,  will  be  in  the  ratio  of  the  sum  in 
question  to  his  pecuniary  cu  cumstances  In 
England,  two  individuals  may  be  found,  one 
of  them  belonging  to  the  most  numerous  class, 
the  income  of  one  of  whom  is  to  that  ot  the 
other  as  500  to  1  All  other  circumstances 
set  aside,  the  foree  with  which  a  given  sum 
acts  upon  the  mind  of  one  of  these  individuals 
will  be  but  one  five  huudiedth  pait  of  the 
force  with  which  it  acts  upon  the  mind  of 
the  other  Yet  (supposing  tins  rule  to  be  ob- 
served) if,  on  account  of  his  being  acted  upon 
by  the  prospect  ot  gaining  in  this  way  a  given 
sum,  the  testimony ^of  the  poorer  of  the  t\\o 
individuals  in  question  is  to  be  rejected,  so 
must  that  of  the  i  ichei  The  same  effect,  and 
that  a  certain  one,  is  to  be  ascnbed  for  this 
purpose  to  two  forces,  of  which  the  one  is  in 
truth  but  the  five  hundredth  part  of  the  other 

In  Great  Britain,  an  estate  of  the  value  of 
20,000  guineas  a-year,  or  thereabouts,  has 
been  known  to  be  at  stake  upon  the  event 
of  a  single  cause  •  value,  at  thnty  years9  put. 
chase,  €00,000  guineas  A  guinea  contains  a 
little  more  than  1000  farthings  this  same 
sum,  then,  applied  to  persons  whose  incomes 
stand  at  different  points  in  the  seale,  from 
the  highest  to  the  lowest,  is  capable  of  acting 


*  Many  of  these  local  acts  now  give  jurisdic- 
tion to  the  extent  of  £5>—EcL 


on  them  respectively  with  1000  different  de- 
grees of  force .  600,000  being  the  number  of 
guineas,  multiplying  the  600,000  by  the  1000, 
here  then  ate  000,000,000  diffeierit  degrees 
of  force  with  which  the  mind  of  man  is  ca- 
pable of  being  acted  upon  by  this  one  motive 
called  peciiniiuy  inteiest,  to  which  by  this 
rule  one  and  the  same  degree  of  force  (and 
that  in  eveiy  case  an  irresistible  one)  is  as- 
cnbed 

Thus  different  are  the  degrees  of  force 
with  which  this  one,  among  so  many  causes  of 
falsehood  (cheeked  by  the  action  of  so  many 
countei  causes  —  of  so  many  causes  of  truth,) 
tends  to  the  production  of  its  effect  degrees, 
which,  by  the  identity  of  the  denomination 
given  to  them,  vi/  pecuniary  interest,  are  re- 
presented n*  being  the  ^ame  Fiom  the  meie 
consideiation  of  this  diversity,  it  must  be 
sufficient!}  evident,  that,  in  a  vast  number 
of  the  instances  in  vvhich  this  cause  of  false- 
hood has  place,  its  influence  must,  practically 
speaking,  be  equal  to  0 — not  capable  of  sur- 
mounting the  meie  tvs  inertur  of  the  human 
mind,  supposing  tins  cause  of  action  to  stand 
dtlone,  unopposed  bv  any  other  wheieas  the 
whole  force  of  the  standing  causes  of  truth  is 
what  it  has  to  encountei  in  every  instance, 
without  leckomng  the  force  of  such  of  the 
causes  of  tiuth,  the  action  of  \\hicli  is  but 
occasional  Yet  this  is  the  cause,  and  indeed 
stands  at  the  head  of  the  list  of  the  causes, 
the  force  of  which  is,  by  the  rule  which  as- 
sumes it  for  a  ground  of  peremptory  exclusion, 
regaided  as  being  in  every  instance  infinite 
and  inesntible  certain,  at  least,  of  prepon- 
derating over  the  sum  of  all  other  forces  —  of 
all  ciuses  of  tiuth  —  to  which  it  can  happen 
to  stand  opposed  to  it 

If  there  wcie  any  soit  of  witnesses  ima- 
ginable, against  whom  it  weie  prudence  to 
shut  the  <looi,  the  soit  of  witnesses  against 
which  the  law  is  so  decided  to  shut  the  door, 
are  precisely  those  to  whom  it  may  be  thrown 
open  with  least  dangei  All  witnesses  being 
exposed  to  seductive  influence,  all  witnesses 
being  dangerous,  those  will  be  least  danger- 
ous against  whom  men  aie  most  upon  their 
gnaid  such  aie  those,  on  whose  foreheads 
the  force  of  the  seduction  is  written  down  in 
figures  A  cloud  involves  the  woikings  of 
fiiendship,  a  cloud  involves  the  workings  of 
enmity,  a  cloud  involves  the  workings  of 
love  the  existence  of  the  passion,  the  foice 
of  its  action,  everything  is  involved  in  dark- 
ness No  j  uryman,  no  stranger,  scai  cely  even 
the  closest  intimate,  can  form  any  estimate 
of  the  degree  of  the  enmity,  the  friendship, 
or  the  love  experience  may  have  shown  him 
no  such  enmity,  no  such  friendship,  no  such 
love.  But  every  man  knows  what  ten  shu- 
lings  is,  what  twenty  shillings  is,  and  what  is 
the  difference  every  man  knows  the  value  — 
every  roan  feels  the  power,  of  money.  Every 
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man  knows  that  allowances  are  to  be  made 
for  it.  Few  men  are  disposed  to  make  less 
allowance  than  truth  requires,  for  the  force 
of  its  action  on  other  people.  Few  men  are 
disposed  to  set  the  incorruptibility  of  other 
men  at  too  high  a  rate,  or  the  force  of  cor- 
ruption at  too  low  a  one:  few  men  then1  are 
in  whom  suspicions  thus  grounded  are  in  any 
danger  of  not  being  carried  up  to  the1  full 
limits  of  the  truth;  few  in  whom  the\  me 
not  much  moi<  apt  to  be  carried  be}ond  the 
truth  than  to  fall  short  of  it. 

Of  the  force  of  inonev,  on  \\hafever  occa- 
sion acting,  the  judge  sitting  on  his  bench  is 
fully  aw.ue  and  acutely  sensible.  Agircd: 
but  is  there  an\  other  human  being  to  whom 
that  force  is  a  seeiet  i  Sits  then4  that  old 
woman  anyuhere  (not  to  confine  om selves 
to  bunches";  who,  on  licsuini*  a  report  made 
to  her  by  another  old  womnn,  toigi  t?  to  ask 
herself  in  wh.it  way  and  degree  (it  in  anj  ) 
the  reporting  old  woman  msiv  have  to  gain 
or  lose  by  the  credit  given  or  not  given  to 
her  re  port? 

What?  can  the  man  of  law  be  sincere  in 
thinking  that  no  sort  of  Mien  undei stand 
either  the  value  of  money,  or  the  influence  of 
it  upon  testimony,  but  himself-' 

In  this  case,  then-tori1,  the  advantage  ex- 
pected from  exclusion  of  evidence,  in  the 
character  of  a  security  against  deception  and 
consequent  misdecisio^  is  moie  plainly  ideal 
than  in  any  other :  Wo  rea-on  in  favour  of 
the  exclusion  more  palpably  frivolous.  And 
yet  it  is  to  this  modification  of  interest,  that 
exclusion  on  the  score  of  interest  is  in  a  man- 
ner confined  by  English  iunspiudence. 

In  the  eyes  of  the  Engli-h  lawyer,  one 
thing,  and  one  thing  onlv,  has  a  value  :  that 
thing  is  money. 

On  the  will  of  man,  if  jou  bclie\e  the  Kng- 
lifeh  lawyer,  one  tiling,  and  one  thing  only, 
has  influence  :  that  thing  is  money.  Such  is 
his  system  of  psjchological  dvn.imics. 

If  you  will  believe  the  man  of  law,  there 
is  no  such  thing  as  the  tear  of  (Jod  ;  no  such 
thing  as  regard  for  reputation  ;  no  such  thing 
as  fear  of  legal  punishment;  no  such  thing 
as  ambition;  no  such  thing  as  the  love  ot 
power;  no  such  thing  as  filial,  no  such  thing 
as  parental,  affection ;  no  such  thing  as  party 
attachment;  no  such  thing  as  party  enmity, 
no  such  thing  as  public  spirit,  patriotism,  or 
general  benevolence;  no  such  thing  us  com- 
passion; no  such  thing  as  gratitude;  no  such 
thing  as  revenge.  Or  (what  comes  to  the 
same  thing,)  —  weighed  against  the  interest 
produced  by  the  value  of  a  farthing,  the  ut- 
most mass  of  interest  producible  from  the 
action  of  all  those  affections  put  together, 
vanishes  in  the  scale. 

Add  self-preservation,  if  you  please  _  self- 
preservation  from  whatever  be  the  worst  of 
evils,  death  not  excepted,— the  farthing  will 


still  be  heaviest.  "  A  pin  a  day  is  a  groat  a 
year/'  Instead  of  the  farthing,  put  in  a  pin, 
the  result  will  be  still  the  same.* 

Romance  1  romance!  True;  but  it  is  the 
romance  of  real  life.  The  picture  here  drawn 
of  the  human  mind  is  romantic  enough,  no 
doubt ;  but  as  to  the  account  here  given  of 
that  picture,  nothing  was  ever  more  strictly 
true.  Such  are  the  decisions  of  the  sage 
of  law;  such  his  everj  dav's  practice;  such 
his  opinions,  such  ln«i  thoughts:  unless,  on 
learned  benches,  decision  and  practice  run 
on  without  thought. 

Foi  a  farthing — for  the  chance  of  gaining 
the  incommeiisiuable  ft  act  ion  of  a  farthing, 
no  man  upon  earth,  no  Kiiulishman  at  least, 
th.it  would  not  pci  jure1  himself.  This  in  West- 
minster II.ill  ii science:  this  in  Westminster 
Hall  i^  law  Accoidmg  to  the  prints  of  the 
day,  £180,000  was  the  value  ot  the  property 
left  by  the  late  Duke  of  Hndgewater.  For 
a  fi action  of  a  farthing,  Aristides,  with  the 
duke's  propel tv  in  his  pocket,  would  have 
pcijured  himself. 

One  decision  I  meet  with,  that  would  be 
amii'Ong  enough,  if  to  a  lover  of  mankind  there 
could  he  anjthmg  amusing  in  injustice.     A 
in, in  is  turned  out  of  court  for  a  lihr,  not  for 
an)  intcrot  that  he  has,   but  for  one  which 
he  supposed  himself  to  have,   the  case  being 
otherwise.     Instead  of  turning  the  man  out 
of  court,  might  not  the  judge  have  contented 
himself  with  setting  him  light?   Would  not 
the  judge's  opinion  have  done  as  wxill  as  a 
release  *j    The    pleasant    part   of  the   story 
is,  that  the  tact  on  which  the  exclusion  is 
grounded  could  not  have  been  true.    For,  be- 
toie  the  witness  could  be  turned  out  of  court 
for  supposing  himself  to  have  an  inteiest,  he 
must  have  been  informed  of  his  having  none: 
consequently,  at  the  time  when  he  was  turned 
out,  he  must  Ikiivc  ceased  to  suppose  that  he 
had  an). 


*  lTmUT,!urisprudential  law,  in  cases  in  which 
a  penalty  is  givui  to  the  poor  of  the  parish,  and 
thence  in  exoneration  of  the  rateable  inhabitants, 
the  evidence  of  a  parishioner  could  not  be  heard 
to  comict  a  man  of  an  ottVncc  subjecting  him  to 
a  penalty  of  live  shillings  thus  applicable.  In- 
stead of  five  shillings,  say  one  smiling:  exam- 
ples might  be  found:  —  poor's  share,  sixpence. 
Take  a  parishioner  of  Marylebone,  and  compute 
how  much  more  or  less  than  that  of  a  pin  the 
value  of  his  share  of  the  one  shilling  or  the  live 
shillings  would  be. 

Conies  a  statute  to  remedy  this:  and,  under 
the  auspices  of  learned  gentlemen,  instead  of 
confining  the  remedy,  as  might  have  been,  to 
the  individual  parish  in  which  in  the  individual 
case  the  evidence  had  been  lost,  actually  extends 
it  to  all  the  parishes  in  all  England.  O  heroic 
probity!  O  portentous  reach  of  thought  I  Thus 
is  jurisprudence  mended!  thus  statute  books 
filled! 

t  Peake,  128.  Vide  infra,  Chap.  VII.  Re- 
storativex  to  Competency. 


400 


RATIONALE  OF  JUDICIAL  EVIDENCE. 


[B.  IX.  P.  HI. 


Another  offence  for  which  I  find  a  man  pro- 
nounced a  liar,  seems  to  make  no  bad  match 
with  the  foregoing  it  v\as  for  being  a  man  of 
honour.  "  Oh  ho!  you  .no  a  man  of  honour, 
arc  you*  Out  with  jou.then —  you  h«ivc  no 
business  here  "  Hemp  ticked  \\hethei  he  did 
not  look  upon  him**  It  as  bound  in  honoin  to 
pay  costs  lot  the  paity  \\ho  railed  him,  <=up- 
posing  him  to  lose  the  cause,  and  whethei 
such  was  not  his  intention, — his  answer  was 
in  the  nflnmative,  and  he  was  reiceted  It 
wns  taken  foi  gi anted  that  he  \\o\ilcl  be  a  liai 
Why9  HciaiibC  he  h.ul  ^bemn  he  \\oiild  not 
be  one  If  instead  ot  saying  }  es,  lie  bad  *aid  no, 
who  could  have  icfu^ed  to  believe  him  *  and 
what  would  have  become  of  the  pieteiue-* 

By  the  supposition,  the  witness  is  a  man 
of  supoi-o!  dinar  y  piobitv  moial  obligation, 
naked  moral  obligation,  ha-  on  him  the  foiee 
at  liw  What  is  the  conclusion  ot  the  cxeiu- 
Piomst  ?  1  hat  this  man  of  uncommonly  niee 
honour  will  be  sine  to  peijiue  himself,  to 
save  himself  fiom  mcuiiin^  a  lo^s  uhieh  he 
cannot  be  compelled  to  take  upon  himself  * 

To  ob^et  ve,  in  an  insti  uetive  point  of  view, 
the  cases  \vheie  the  exelusionisl  inn-  a  tilt, 
as  here,  against  a  phantom  ot  pecuniary  inte- 
rest—  contiast  them  with  the  cases  to  be 
next  mentioned,  in  whuh,  notwithstanding 
its  being  ptegnant  with  that  same  mteiest  in 
its  most  palpable  thape,  he  gives  bib  peiimt 
to  the  evidence. 


*  Both  these  extravagancies  have  beer  set 
aside  by  later  decisions  A  witness  cannot  now, 
according  to  Plnllipps,  be  excluded  on  account 
of  bis  believing  himself  to  be  inteicsteeL  noi  on 
account  of  his  considering  himself  bounci  in  ho- 
nour to  pay  the  costs,  See  Philhpps  (edit  I8JJ,) 
i.  60,  51  The  former  point,  however,  seems  to 
be  still  doubtful  S^c  Pmlhpps,  note  ( 1 )  to  j>  f>2 

Another  of  the  absurdities  of  Knghsh  law,  in 
respect  to  the  exclusion  giounded  on  pecuniary 
interest,  is  very  well  exposed  in  the  following 
passage,  extracted  horn  a  review  of  the  Tft/ift  ? 
dcs  Pi  cures  Judicial!  cs^  in  the  7tHh  Number  ot 
the  Edmhurgh  Review  — 

**  Take  as  an  example  the  case  of  forgery 
Unless  the  crime  has  been  committed  in  the  pre- 
sence of  witnesses,  tl  can  only  be  proved  (in  the 
proper  sense  ot  the  word)  by  the  individual  whose 
name  is  said  to  have  been  forged  Yet  that  per- 
son  is  the  only  one  whom  the  law  of  England 
prohibits  from  proving  the  fact  ;a  a  strange  pro- 
hibition, for  which  some  very  strong  reason  will 
naturally  be  sought  The  reason  to  be  found  in 
the  books  is  this,  that  the  party  has  an  interest  in 
pronouncing  that  paper  forged,  for  the  enforce- 
ment  of  which  he  may  be  sued  it  it  is  genuine . 
and  this  would  be  true,  if  the  event  of  the  cri- 
minal inquiry  were  admitted  to  affect  his  inte- 
rest, when  the  holder  proceeds  in  a  civil  suit  to 
enforce  the  supposed  obligation.  But  it  is  also 

•  The  9  Geo  IV  c  32,  declares,  that  no  person 
shall  be  deemed  an  incompetent  witness  in  sup- 
port of  any  prosecution  for  forgery,  by  reason  of 
any  interest  Tie  may  have  in  respect  of  the  forged 
document  -»/?<£ 


§  3  Exceptions  to  the  exclusionary  rule  in 
English  law  —  Reasons  of  the  exceptions, 
wbverwe  of  the  yeneral  rule 

W licit  has  happened  in  this  instance,  and 
what,  in  this  as  well  as  so  many  othei  in- 
stances, is  the  best  thing  that  could  happen 
to  the1  laws  of  GUI  jmispiudcMitial  Solons, — 
they  aie  contradicted,  oontiadicted  by  them- 
selve-,  and  at  eveiy  tmn  Exceptions,  self- 
contiaciie  tions  ^pnng  up  everywhere  under 
then  fe<*t  exceptions  and,  as  fai  as  they  ex- 
tend, all  reasonable  Reasonable,  and  why9 
Jk.'cau«e,  the  inle  itself  being  fundamentally 
absuid,  evei  vthmg  must  be  reasonable  which 
goes  to  naiiow  its  extent 

In  roiibideiingthe  exceptions  as  reasonable, 
umlci  -tand  tlwptacttcc,  M/  the  act  of  admis- 
sion, and  no  moie  foi  as  to  the  reasons  on 
\tlmh  it  has  bee  n  built,  they  may  be  reason- 
able, 01  a?»smd  in  any  degicv,  the  practice  is 
what  it  is 

Before  I  entei  upon  the  consideration  of  the 
paiticul.il  e\e»epti\e  i  ules,  each  (haiarteiized 
and  'iippmtc'd  b\  its  appiopiiale  leason,  it 
become*  neee^arj  to  e\pl  nn  what  soit  of  a 
thing  it  is,  A\]n(Ji,  undci  the  name  of  a  rea- 
son, one  inec  is  with  in  the  books  of  English 
common  la\v 

r<>mnion-la\\  ica*ons  ma\  be  distinguished, 
in  (he  fnst  pi  iee,  into  technical  reasons  and 
vulgai  icasoii1*  }>y ^clinical  reasons  are 

an  indisputable  inks  that  the  issue  of  the  trial 
for  forgery,  \\hetliei  condemnation  or  discharge, 
is  not  pmnttcd  to  l»a\c  th'  kust  effect  upon  this 
liabiht\  the  (nninal  may  be  convicted,  and 
yit  the  ]\iny  ^hoxc  name  appears  to  the  instru- 
ment in  ly  be  fixed  with  the  elcbt  in  a  civil  pro- 
((uhng,  or  IK  mi)  be  acquillul,  and  yet  the 
genuinuiesi  ot  the  hantl^viiting  may  hereafter 
be  que  honed,  ami  its  iaK'hood  estiblished  _ 
How,  then,  can  the  anomaly  of  this  exclusion 
be  explained  '**  It  seems  that  legal  antiquarians 
have  prescued  the  tradition  of  a  piactice  which 
is  said  to  have  prevailed  in  lormcr  times, — when 
a  person  was  convicted  ot  forgery,  the  forged 
instalment  was  damned,  i  e  delivered  up  to  be 
destroyed  in  open  couit  The  practice,  if  it  ever 
existed,  now  lives  but  in  the  memory  of  the 
Icaincd,  the  disabling  consequences,  however, 
survive  it  to  this  hour  The  trial  pioceeds  in  the 
piesence  ot  the  person  whose  name  is  said  to 
nave  been  forged,  who  alone  knows  the  fact,  and 
has  no  motive  for  misrepresenting  it  His  state- 
ment would  at  once  convict  the  pursuer  fqu. 
pusoncr?]  if  guilty,  or,  if  innocent,  relieve  mm 
from  the  charge.  But  the  law  declares  him  in- 
competent; and  he  is  condemned  to  sit  by,  a  silent 
spectator,  hearing  the  case  imperfectly  pieced 
out  by  the  opinions  and  surmises  of  other  per- 
sons, on  the  speculative  question,  whether  or  not 
the  handwriting  is  his.  And  this  speculation, 
incapable  under  any  circumstances  of  satisfy, 
ing  a  reasonable  mind,  decides  upon  the  lite  of 
a  lellow-citi/en,  in  a  system  which  habitually 
boasts  of  requiring  always  the  very  best  evi- 
dence that  the  nature  qf  the  case  can  admit  I"— 
Editor. 
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meant  reasons  that  have  nothing  to  do  with 
utility.  Technical,  :is  applied  to  reasons,  is 
an  appellative  in  vented  hy  English  lavvver-, 
to  denote  such  modes  ot  speaking  as  would 
not  pass  fur  reasons  upon  juivvbo<lv  hut  them- 
selves:  reasons  peculiar  to  thcart,  the  seience, 
the  profession,  lly  u  /•<  //sou,  speaking  with 
referenee  to  ji  law  or  rule  ol  law,  an  unleai  ned 
man  would  he  apt  to  undcistjind,  a  considc- 
ration  the  tendency  of  which  is  to  prove  the 
law  or  rule  ot  law  to  he  eonioimuble  to  the 
principle  ot  uhlHj  ;  /.  r  .  pioductivr  of  moie 
good  than  evil.  These  vulgar  01  popular  lea- 
sons  a  learned  man  will  sometimes  condescend 
1o  take  up  \vlnn  tin1}  luppcn  to  tall  in  his 
\vav  ;  hut  the  iavomite,  tlu1  pnvilc;red.  lea- 
sons,  an1  oi  couise  the  piofcsMon.'iI,  the  M'I- 
entiiic,  the  ti.inseendent«il  in  a  \\ord,  the 
technical,  reasons,  j^  above  di^cnhed. 

Leaving  the  scientific  MMMHI^  to  scientific 
men,  as  not  hem.;  lit  to  he  -pol»i  ^  of  under 
the  name  of  IC.IMUIS  1»\  \ulti.n  lip-,  I  confine 
the  application  of  the  \\  oid  /M/SMVS,  v\  hen  em- 
plo}ed  without  any  Mich  .idditiiment,  to  such 
reason-  ol  the  vuljMi  cj-t,  i*-,  oil  the  occasion 
in  question,  have  been  honomed  hv  the  adop- 
tion ^iven  to  them  hv  -cieiitr.ic  [••  n^. 

A  ^  ie.it  book,  accoi  iliiiLi  to  the  <  In  ek  pio- 
verl),  i-  a  nic.it  evil.  A  Ia\\,  he-idc-  vvlnt 
belong  to  it  as  ,i  hook,  is  at  :in\  i.i'u  an  evil, 
gicat  oi  little.  To  forma  tohi.i!!,  coned 
judgment  concei  n«nur  anv  l.ivv,  in  i  expect  ot 
ihe  question  vvheil-i  r  tl.e  ijood  01  the  evil 
tendencies  ol  it  pi  edouun.ite  -  in  a  vvoid,  to 
foim  his  judgment  on  the  ipiesiioii  on  which 
side  the  balance  1-,  eveij  I<'LI-*:I'OI  ,ii»d 
\\nter  on  lei'i-J.ition  who  mulct  M.n.1  -.  fj»- 
business,  piocccds  in  his  accounts  ,is  ,i  mer- 
rhant  does  in  hi-*  .  h  is  a  debtoi  side  as  w  ell  as 
a  eieditoi,  and  neglects  not  anv  moie  Jo  nuke 
ins  entiles  on  om  side  than  on  (lie  othei. 

In  the  books  ot  Kn^li-h  1  iw  vei%  the  v\.i\s 
of  speaking  which  one  meets  \\ith  undei  the 
name  of  leasons,  aie  confined  for  the  most 
|;»it  to  one  suh  .  Such  is  the  case  in  p.nticu- 
Lirvvitli  the  lea^ons  cnne^pondin^  to  the  so- 
veralpinticulai  lulesbj  wliM'h  ^oinany  t!mups 
of  exceptions  have  been  att.iched  to  the  ge- 
neral rule  of  exclusion  on  the  *eoie  of  pecu- 
niary interest.  To  the  mle  it-eU,  no  leason 
at  all  appeals  ever  to  h«ivc  been  anntxed: 
the  utility  of  it  has  been  established  bv  asser- 
tion and  assumption,  without  so  much  as  an 
attempt  to  find  a  lea-on  lor  it.  To  the  excep- 
tion has  been  attached  a  ica^on,  such  as  it  is; 
a  reason,  of  eouise,  in  fuvoui  ol  the  exceptive 
rule  _  a  reason  on  th.it  one  ^ide.  The  reason 
having  been  thus  exhibited,  its  conchiMve- 
ness  has  been  piesuined  as  a  niattei  of  course. 
No  niaikri  aie  di^'oveiable,  on  this  ground  at 
least,  ot  any  such  suspicion,  as  that,  in  the  ac- 


count-hook  kept  hy  a 
to  keep  any,)  there  should  be  two  sides. 
On  the  'present  occasion,  in  pi  renting  a 
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sample  of  learned  reason  on  tins-  ground,  I 
shall  confine  injself  to  the  C,IM>  of  an  ex- 
tianeous  vvitni'ss.  The  case  in  winch  the  pe- 
eunian  interest  at  stake  is  that  which  a  man 
possesses  in  the  character  of  a  paity  m  the 
cau-e,  plaintiff  01  defendant,  isie-eived  lor 
another  place;*  for,  in  this  lattei  ca-e,  ju- 
iispiudence,  and  more  paiticularlv  Knglish 
udence,  will  he  found  vat  legated  by 
i'iicies,  tor  which,  in  the  situation  of 
an  extianeous  witness,  there  is  no  place. 

In  point  ot  piopnetv,  the  exclusion  stands 
in  both  cases  on  neailv  the  kaine  ground.  If 
theiebe  any  difference  it  is  this,  —  vi/.  that, 
sum  for  sum,  the  exclusion  is  moie  plainly 
useless  m  the  cas«-  of  the  p.ntv  tJian  in  the 
ca-e  of  thi1  e'JiaiK'ous  witiu^s  \\liy?  lie- 
cau-e  the  infeie^f  bv  v\lncli  (he  v\ill  is  acted 
upon  in  a  -inMci  dnection,  i-,  in  tin*  case  of 
.1  pfiitv,  moie  cnn-|»icuou-lv  p.i:nted  upon  the 
f.ice  ot  the  situation  in  which  he  stands.  I)o- 
ceppnni-  then  loie  su  much  the  le^spiohahle: 
fl  «•  mind  of  flie  judye,  be  he  who  lie  may,  is 
"«>  much  tlu*  le-s  in  d.mi;ei  ot  not  being  suf- 
fineiitly  f')ie\\.nned  «it:«unst  it. 

I.  Mxceiition  the   lii^t  .  —  Inteie-t  aiMm*! 
inteie-t, 

I  'nles^  tin-  Mile,  «»u<  of  whicli  the  <  xception 
1^  f.iken,  bt»  supposed  to  be  b.id  ///  /»*//>,  the 
i  Cii^on  ot  tlu1  f\eeption  (it  it  li;i-  anv  '  ^up- 
po-e-  all  otlur  ciieum-.t,mce-  e(|ii.il,  and  the 
<|u.iiititv  oi  iuo?u  v  cuativi'  ot  the  inteiest, 
the  snne  on  both  ^ide^.  Ag.uiist  the  truth  of 
thi^  supposition,  tlu'ie  is  exactlv  inljiiity  to 
one.  The  nuiiibei  ol  |>o--ible  ratios  i^>  in- 
linite-  ol  the-e  the  1,1(10  ot  equalitv  is  one. 
(M  the  pioportinn  between  interest  and  in- 
teu'st,  tlie  exception  fake>  no  cogm/.mce:  no 
mention  ot  it  is  ni.tde.f 

II    Exception  the  second   —  The  inteiest 
contingent.  f 


*   l\irt  V. 

•f-  It  must  be  acknowledged,  that,  in  many  of 
the  rases  in  winch  this  exception  has  been  al- 
lowed, it  has  been,  from  the  nature  of  the  case, 
unquestionably  certain  that  the  interest,  at  least 
the  pecuniary  interest,  was  equal  on  both  sides; 
thus,  the  sicccpter  of  a  bill  ofVxclumge  is  an  ad- 
missible witness  in  an  action  by  indorser  against 
drawer,  to  prove  that  he  had  no  effects  of  the 
drawer's  in  his  hands;  because,  whichever  way 
the  Miit  may  be  decided,  he  is  equally  liable. 
(  )n  the  other  hand,  there  sire  many  cases  in  which 
the  interest  is  not  really,  but  only  nominally, 
the  same  on  both  sides.  Thus,  a  pauper  is  a 
good  witness  for  cither  parish,  in  a  settlement 
case  :  why?  because  (we  are  told)  it  is  the  same 
thing  to  him  whether  he  has  a  settlement  in  one 
parish  or  in  another  :  true,  it  may  be  the  same 
thing;  but  it  may  also  be  u  veiy  different  thing, 
since  different  parishes  give  vny  different  allow- 
ances to  their  poor.—  Editor. 

£  Lord  Chief-Justice  Parker  rejected  the  evi- 
dence in  favour  of  a  hundred,  of  a  hunclredor 
who  was  so  poor  as  not  to  be  called  upon  to  pay 
taxes,  on  the  ground  of  the  possibility  of  his  one 
day  becoming  rich.  10  Mod.  150.  —  Ed. 

\~f  C 
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The  assumptions  here  ai  c  h\o  — 1  That  in 
human  affairs,  at  least  in  human  affairs  ot  this 
stamp,  a  line  isjihoadv  diawn  between  cci- 
tamty  anil  contingency ,  "2  flhat  no  contin- 
gent inteiest  can  bo  c  f|iial  to  any  <  t  i  tain  one 
Whence  came  this  postulate  "  Fioin  Kuclul ' 
from  Pure  '  —  fiom  I  lie  Stock  Exchange  •> — 
from  Lloyd^  Coffeehouse  S 

The  postulate  OIK  c  admitted,  dcmon-.tia- 
tioris  follow  in  any  quantity,  and  to  any  ef- 
fect 

1  That,  —  in  tho  ca*e  above  alluded  to,  of 
the  duke  with  his  JE180,000  a-yeai,  hi^  title 
to  the  whole  ot  it  bung  contested,  the  duke 
at  the  point  ot  cUath,  IIK  only  son  called  on 
his  part  as  a  \vitni!^t  tlu  estate  unsettled, 
son  and  fathei  upon  tlie  terms  that  all  lather 
and  all  sons  outfit  to  be,  -  -(lie  son  would  be  a 
good  witness  Why  i1  HccaiiM.1  his  mteie^t  is 
not  vested  ,  is  not  eeitain  ,  is  no  bi  ttei  tli  in 
contingent  *SV<fis,  it  the  estate  be  in  settle- 
ment, sixpence  a-\eai  settled  on  the  son,  the 
fafhei  in  full  vigom,  the  son  in  a  galloping 
eonsurnplion,  fathei  and  son  like  llcmj  II 
and  his  sons  toi  here  le  iniac^t  dtl  fitz  itt 
CM  tain,  ct  nany  contiH</rnt  * 

Can  it  be  necessai)  toobsiive,  that  in  hu- 
man affans,  in  mattcis  ot  gain  and  loss  espe- 
cially— moie  particulaily  in  iiiatteis  of  <?<nn 
and  loss  that  depend  upon  law,  — the  diilci- 
pnce  between  contingency  and  ceitainty  is 
but  in  name  > — that  what  is  called  A<tit<ti*1y 
(tor  even  death  itselt  is  contingent  a**  to 
tune)  is  hutar  o/ift/K/cjic//,  in  \\huh  the  'alia 
expressive  ot  the  electee  ot  piobabihty  is 
moie  01  less  gieatei  than  in  the  othei  ca^e; 
Can  it  be  necessaiy  to  obsei\e,  that  theie  is 
not  that  contingent  sum  foi  \\hich  the  exact 
equivalent,  in  a  sum  called  bj  evei)bndy  a 
certain  one,  is  not  to  be  found  '  The  lawvu, 
by  whose  electees  the  operations  ot  the1  mo 
ney  market  aie  go  veined  and  pei  ple\i  d  —  aio 
they  all  a  soci  ct  to  him  >  What  chant}  boj, 
what  beggar-boy,  \\  is  e\ci  at  a  losb  to  know 
that  the  toss-up  of  a  hallpenny  was  \\oith  a 
fai thing'  Alas'  When  will  the  wisdom  of 
the  sages  ot  the  law  use  to  a  level  with  that 
of  babes  and  siu  khng** 9 

Obseive  what  the  £180,000  a->eai  loses 
in  value,  bj-  being  contingent  instead  of  eci- 
tain  rlhe  piopoitional  numbei  ot  tatheis  by 
whom  their  only  childien  me  disinherited  is 
—  what  shall  we  say  y  saj  one  out  of  a  thou- 
sand say  even  one  out  of  a  hundied  and 
eighty  The  value  of  the  £180,000  is  le- 
duced,  by  this  uicumstance,  to  what?  —  to 
£179,000 

Gieat  debates,  in  the  da)s  of  the  school- 
men, concerning  the  compaiative  value,  in 
point  of  inteiest,  of  a  possible  Angtlship  and 
a  present  Mouseslnp  Mi.  Justice  would  be 
clearly  foi  the  mouse. 

»  1  Salk.  283.— Ed. 


2.  Keeper  and  concubine     keeper  rich  as 
a  Jew,  fond  a*  the  Jew  in  tl  c  Harlot's  Pro- 
gress   concubine  at  high  allowance    keep- 
er's whole  |)ioj>eit}  at  stake  upon  the  cause 
Concubine  a  }>ood  uitiiLs.-? 

•I  Defendant  a  feme  so/f,  mud  01  widow, 
hei  \vhole  piopcrty  at  slake,  as  betoie,  phe 
the  heuess  of  om  duke,  witness  couitmg 
liei  in  mania^e,  <Mid  the  dav  fixed  — a  bct- 
tci  \\itness  need  not  be  desned  I  know  how 
woithless  a  thing  a  \\oman  is,  in  the  e}e  of 
a  tine  English  lawyci  ho\v  incapable  of 
cieatmg  an  intuit,  how  incapable  of  exci- 
c  isni£  any  milueiue,  ii^ht  01  \\roii£,  on  mar 's 
alfcctions  it  \\.is  ni}  caie,  theieioa1,  to 
clothe  hei,  <o  ?//«<s/  hei,  \\ith  a  ke  simple 

4  The  (hike's  daughtc  i  seduced  suppose, 
as  (1laiis-v»  \\asb)  Lo\tlace  she  wanting  a 
day  of  beini»  o(  <i^e  l*ttr  jwite  aitivn  r</sws 
s^  (fu<  ft  i  asi ,  ti  cspass  pei  f/uod  st/  uttiuin 
r/Mis//  st«  ckuiffs  lemaimngunmended,  vvlnrh 
/life  should  haM1  mended  \\lnle  in  childbed 
dam  ijft  s  laid  at  £10  000  I  tile  good  witness 
\\lij  ^  JJecaiiseno  inteicst  What  matt  eis  it 
to  liei  wheMicr  ^hc  be  thought  to  liave  been 
deliled  \\iiiiout  loiisiMit,  01  to  have  dcliveied 
lui^elt  cis  1'otiphai'*  \\iie  \\ould  have  done 
to  Joseph  5 

Set  ;/s,  the  da>  past,  and/J/fc  of  age    Action 
j)ei  jut  i  ne  t/t^t^  (jtnn  nnl  <lio?f     because  no 
n^ht  JH i   fatic  jille  mend  htocknips 
no  damages  at  juet      Ac  (ion  pei   fiUe  nc 
quia  nul  \tdti(  fmti,  filtc  nc  ebtiunt  dun*  aye 
it  unane  fillc  bad  evidence     quta  mniu  dcbct 
c^e  /ts//«?  tn  so//  (uu^e  denu^nt 

III  Kvccption  the  thud  — -But  heie  a  dif- 
fuultyoccuis  A  leason,  to  be  snsc  eplihlt1  of 
conect  ^cii'tin}  — a  leason,  like  any  othei 
proposition,  should  ]ja\e  loi  its  vehicle  *ome 
detein'inafe  and  complete  qrammatical  sen- 
tence lint  among  Ihe  \\nids,  01  i^semblcigcb 
of  woids,  wliiili  on  this  i>umnd  assume  the 
^uise  ancl  poit  of  reasons,  no  such  pioposi- 
fions,  no  such  sentences,  aie  to  be  found 
\\hat  is  found,  consists  ot  heic  and  theie  a 
catchwoid  or  t\\o,  out  of  which9  if  others 
wcie  added  to  them,  reasons  of  some  &oit 
01  othei  might  pci<idvcntme  be  composed 
Take,  foi  example,  the  woids  necessity,  cow  *e 
of  trade  The  mattei  of  Gibbon's  book  has 
been  not  unaptly  stafed  to  be  not  hi&toiy, 
but  allusions  to  history,  the  soit  of  matter 
heie  in  question  may,  in  like  mannei,  be  said 
to  consist  not  ot  icasons,  but  of  allusions  to 
icasons 

1.  Jewellei  dehveis  jewels  to  bisjouiney- 
inan  to  dehvei  them  ovei   to  a  customer 
join nej man  steals  them    Thief  good  witness 

f  This  action,  however,  can  be  maintained, 
whether  the  daughter  is  of  full  age  or  not  In 
the  case  of  Bennett  v  Allcot,  Mr  Justice  BuU 
ler  said  —  "  Here  instances  of  actual  service  are 
proved,  and  therefore  it  is  immaterial  whether 
she  were  of  age  or  not."  2  T.  R.  168.—  Ed. 
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to  prove  delivery.  Wh)  ?  Because,  in  speak- 
ing of  the  transaction,  occasion  may  be  taken 
to  use  the  woids  course  of  trade.  Trade  i& 
certainly  ci  good  thing:  but  f/tfr/w,  what  can 
it  be  the  better  foi  a  sort  ot  evidence*  \\hich 
in  each  inMuii'v  \\ill  most  probably,  it  not 
certaiiily,  fiw  l'h*  #oods  away  tiom  the  light 
o  \\IHMT  to  a  t'niut  ? 

>Vr  MS*  it  the  jeweller  himself  had  deli  \cicd 
the»i.:*  tor,  this  is  not  ;//  the  r/>///,s<  of  trade. 
No  bhopkccpcr  was  ever  known  to  sei  vc  a 
cutto.rer  with  his  own  hand-.. 

Observe  the  dilfcienee  :  in  ea-e  of  menda- 
city, the  jewellei  bus  no  interest  to  «-crve 
but  that  of  gaining  the  value  of  the  je\\eU; 
tho  lournevmun  has  thai  ^amr  \alue  to  uain, 
und  his  lite  to  save.  Hut  in  the  English 
law\er'&  price-book,  hie  is  worth  nothing, 
reputation  worth  as  little,  e.M'ept  when  mo- 
ney is  to  be  got  by  parting  \\ith  it. 

"2.  Action  lor  the  pi  ice  <>f  i^oofls  M»ld  b\ 
factorage,  factor  p;ud  at  .">  per  cent .  Question 
about  the  pi  ice  at;  iced  on,  whether  £10,000 
or  ,£11,000:  it  £11,000,  fartoi  get-?  O), 
whirh,  if  £10,OOO,  he  doc-  not  act.  Factor 
a  good  \\ linens.  \\  h\  '  liecau-c  here  too  \<m 
may  s^y  co/i/sc  uf  tiadc  Had  the  faeloi  de 
livered  £."iO  \\oith  ol  IM-S  own  goods  with  hi^ 
own  hand**,  there  bein^  nobodv  t^lse  to  piovi4 
it,  he  would  have  lost  the  mone\  ;  ioi  lieie 
you  c-minit  ^a\  rnnrw  <>/  trade. 

If,  in  the  one  ca-i1,  tin4  profit  from  perjui  \, 
supposing  ptrjurv,  i-  no  I'.ieaiei  than  in  the 
other, — hou  much  gieatei  tin1  im^chiet!  how 
much  gi-iMter  the  lo-^!  To  gam  his  tV>0,  ihe 
factor  mu^t,  in  the  tiist  CJIM»,  have1  inflicted 
on  the  paity  injuicd  a  lo^  ol  twentv  time^ 
as  much. 

In  a  Cii-e  of  tin-,  ^orl  (and  theie  aie  plentv 
of  them )  .some,  instead  ot  <  oui  ^t1  of  1 1  atle,  s,i\ 
ncct'bbift/.  The  one  \\oid  i^  a^  good  as  the 
other  .  any  other  as  good  as  either  ol  them. 
Approve  the  exception,  jou  inu^t  lir^t  h.ive 
condemned  the  lule. 

With  leterenee  to  what  event  ran  it  be  tic- 
ccssary  to  admit  n  spec'ie^  of  evidt  nee  which 
is  more  likely  to  be  pioductivc  of  injiiblice 
than  justice^  foi  such  (<i^  ue  have  -een)  is 
the  fundamental  proposition,  \\luch,  in  point 
of  reason,  forms  tho  nere^^aiy  and  only  ba^U 
of  the  mle.  With  lefeienee  to  what  desirable 
end?  To  the  uumiamv  of  injustice?  To 
say  so,  would  be  a  eontiadietion  in  terms. 

In  these  three  words,  course  uf  trade,  may 
be  seen  a  complete  confutation  ot  the  rule  ; 
a  complete  disavowal  of  the  piinciple  of  it; 
a  complete  certificate  of  the  non-i/\i^tence  of 
that  danger  which  constitutes  the  sole  reabon 
of  the  rule. 

Course  of  trade !  —  and  of  what  trade  ?  Of 
ever)  branch  of  trade,  fiom  the  highcbt  to  the 
lowe&t:  course  of  dealing  —  of  dealings  of  all 


*  1  Phil.  C4.~   KA 


sorts  —  of  every  day's  dealings  between  man 
and  man.  The  persons  exposed  to  the  action 
ot  this  sinister  interest  —  of  this  interest, 
which,  sinistci  as  it  is,  pecuniaiy  as  u  is,  as 
well  as  so  much  beyond  pecumaiv,  forms  no 
bar  to  their  testimony,  —  are  persons  ot  the 
lo\\t-t,  as  \\ell  as  most  numerous  oidei,  *er- 
vantsHiid  day-labourers;  while  the  interest, 
the  pecuniar)  interest,  of  itself,  rises  to  any 
magnitude.  And  \\ith  thi^  example  not  only 
hctoic  \our  eyes  hut  in  \oui  mouths,  you  take 
upon  \ou  to  depnvo  justice  of  the  ]\%\\t  of 
e\idenre,  on  pretence  ot  interest  ! 

I\.  Exception  the  fouith:  —  Interest  cre- 
ated b\  a  wager,  aua^erlaid  b}  the  witness 
on  the  event  ot  the  cau-e. 

Reason  tor  the  exception  :  A  man  ought 
not  to  have  it  in  his  power  to  deprive  another 
of  the  benefit  ot  hN  (c"(iinnn\.f 

Wh.it  !  not  to  dcpmc  him  ot  a  bort  of 
testimony  \\hicliy  in  jour  view  ot  the  matter, 
is  Mire  to  be  stained  b\  perjurj,  and  to  pro- 
duce misdecision  and  injustice?  One  thing 
on  one  occasion,  another  thing  on  another 
occasion  One  individual  must  not  have  it 
in  hi^  power  to  deprive  anothei  of  the  benefit 
ol  his  lc"(iinon\.  How  often  do  they  not, 
hiw\ers,  ^»ive  that  same  power  to  indi- 
in  other  instance-* !_  how  often  do 
the\  not  execute  it  themselves! 

HlesM'd  law  !  A  lav  anthoii/mg  parties  to 
hiie  witnes~e^,  and  xMtnesM's  to  be  lined  —  a 
law  eMiibh-lmi^  u  market  overt  for  hired 
\\itnossos  --ellect  ^iven  to  the  practice,  and 
nothing  said  against  it  I 

Waucnn^  thus  employed  is  subornation; 
noi  \et  simple  suboi nation,  but  subornation 
double  distilled.  tSuhoi nation  simply  dis- 
tilled  is  A1 100  promised  by  plaintitF  to  wit- 
nc^s,  to  be  icceived  if  plaintilF^ains  the  cause. 
A  \\ajjtT  ot  £100  between  [)laintitFand  wit- 
ncssf  phiintilf  \fi}ing  that  he  lo»es  the  cause, 
witness  that  he  gums  it,  acts-  \vith  double 
the  foice.J  In  the  case  of  the  simple  loser, 


-h  The  principle  laid  down  in  Hailow  /'.  Vowell, 
Skin.  riWi,  and  the  celebrated  cnse  of  Uent  v. 
Itaker,  !t  T.  K.  1J7^  ^as,  tint  whc-re  a  person 
make*  hm»*  elf  :i  paity  in  interest  after  a  plain- 
titKor  dut^iulant  has  an  interest  in  Ins  testimony, 
he  may  not  by  this  deprive  the  parties  of  the 

bom1! it"  of  his  evidence Ed. 

J  It'  the  remark  were  worth  insisting  on,  it 
.-lets  with  more  than  double  the  force;  the  suU 
fciintf  from  a  given  sum  lost  being  .so  much 
greater  than  the  enjoyment  from  the  same  sum 
gained.  What  if  the  £100  lost  were  the  witness's 
all:  he  could  lose  no  more;  his  suflering  from 
loss  could  not  be  increased.  Supposing  it  so 
much  gained,  the  gam  would  be  capable  of  being 
doubled  and  doubled,  and  so  on  ad  injinitum; 
and  still  the  enjoyment  limited  enough,  as,  by 
universal  confession,  all  human  enjoyment*  are. 
Laws  are  in  force  reprobating  simple  gammgf 
and  empowering  the  loser  to  recover  back  money 
thus  lost.  II ow  innocent  is  simple  gaming,  in 
comparison  with  such  wagering! 
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though  plaintiff  should  lose  the  cause,  wit- 
ness will  indeed  gain  nothnu?,  but  neithei  will 
he  lose.  In  the  case  of  the  wager,  plaintiff 
losing  the  cause,  witness  will  not  only  gain 
nothing,  but  he  will  foifeit  as  much  as  in  the 
other  case  ho  would  have  gained 

V.  Exception  the  fifth   — 

Aftei  obiei  vinif  the  c  i^es  in  which  the  ex- 
cluding lules  have  been  broken  through,  for 
reasons  proper  in  themselves,  but  yet  no 
othciwisc  piopci  than  on  the  supposition  of 
the  mipiopriety  of  the  mle,  —  it  m.iy  be  cu- 
rious enough  to  observe  a  case  in  winch  the 
rule  is  bioken  through  on  the  pound  ot  acn- 
curnstance  out  of  which  nothing  like  a  U'ason 
can  be  made,  or  is  so  much  as  attempted  to 
be  made 

A  time  there  was,  when  the  witne^  \\as 
not  exposed  to  the  aetion  of  the  sinistei  m- 
teiest,  to  the  action  of  which  he  is  exposed, 
now  that  he  is  called  upon  to  speak  Well, 
and  what  then  •»  What  follows?  That  at  that 
time,  had  be  been  examined,  the  cause  which 
exists  for  suspecting  him  would  not  at  that 
tune  have  existed  but,  foi  not  existing  then, 
doe*  it  eusl  the  less  at  pieseiit' 

Question  A  man  who  at  the  time  of  his 
examination  has  an  interest  in  the  cause,  —  is 
he  an  admissible  witness,  he  having  had  no 
interest  at  the  time  of  the  supposed  fac  t  > 
Decision  in  theafliimative  *  Because  he  was 
undci  no  temptation  when  he  had  not  to 
speak,  theiefoie,  when  he  is  to  speak,  know- 
ing him  to  be  undei  temptation,  )ou  aie  to 
suppose  him  not  to  be  ^o  Ju^t  as  it  a  pilot 
\\eie  to  say  in  a  storm,  the  vessel  among  the 
bieakeis  Sit  still,  there1  is  no  danger  Why 
so  *  Because  jc^eiday  it  was  a  dead  calm 

VI  Exception  the  sixth  Vuu  c  dire  f  Ti  nth 
expected,  in  spite  of  inteiest 

One  point  of  prac  tice  moie  may  put  a  finish 
to  this  exclusionary  rule,  and  the  demtions 
from  it  When  a  \\itiuss  pioduced  against 
you  has  an  inteiest  in  the  business  (meaning 
always  a  pecuniary  inteiest,)  and  jou  cannot 
get  othei  evidenre  of  it,  01  do  not  care  to  be 
at  the  expense,  you  address  yourself  to  the 
witness  himself,  and  ask  him  whether  he  has 
or  no  if  he  speaks  truth,  he  is  turned  out, 
if  he  perjures  himself,  he  is  heaid  This  ope- 
ration is  called  examining  a  witness  upon  the 
voire  dire.  Voire  dire  is,  in  law  French,  to 
tell  the  truth  and  the  examination  is  called 
voue  due,  because  upon  this  occasion  the 
witness  is  called  upon,  and  expected,  to  tell 
the  truth,  no  such  requisition  being  made, 
noi  result  expected,  in  other  cases. 


*  Modern  Equity  Digest*,  tit.  Evidence,  from 
2  Veseyjun.  634. 

"  Witness  to  a  will,  not  interested  at  die  exe- 
cution or  death  of  the  testator,  is  competent, 
though  interested  at  his  examination,  lirograve 
&  Winder,  July  1795.  2  Vesey  jun.  634," 

f  1  Phil.  23,  123,  254.-- Ed. 


The  practice,  and  the  name  found  for  it 
ai  e  not  ill  matched     Speak  the  truth  indeed9 
So,  on  this  occasion  he  is  Jo  speak  truth,  is 
he->  What  is  it,  then,  that  he  is  to  speak  on 
othei  occasion^ 

On  the  exclusionaiy  pnneiple,  no  supposi- 
tion was  ever  moie  completely  fclo  de  se  If 
the  man  h«*s  no  inteiest,  the)  m.ike  suie  in 
the  lust  plcK'e  that  he  will  not  speak  the 
tiuth,  and,  though  he  have  an  interest,  still 
they  expect  him  to  speak  the  truth 

On  the  piimipleof  nmveisal  admission, 
nothing1  \\nuld  be  moie  consistent,  nothing 
more  lational,  than  the  practice  If  the  si- 
liMtion  the  witness  stand*  in  exposes  him  to 
the  action  of  a  mendaeity-pi  emoting  inteiest, 
he  \Mll  speak  iindoi  a  bias  the  judge  should 
know  of  it,  that  he-  nitij  put  himself  on  hib 
ffiiciic]  Mcndac  ions  it  may  happen  to  him  to 
be  inspecting  this  collateial  faet,  as  well  is 
the  piimpfhil  one,  but  mendacious  he  cannot 
be  in  both  facts,  \\ithout  exposing  himself  to 
double  dangei  Bad  a*  a  passpoit  to  (j<ug  '- 
nice  «ay)  (ompcttncy,  the  examination  ib  goc  1 
as  avoiding  a  clue  to  cttdibtltty 

In  a  modem  book  whieh  lies*  before  mt  , 
the  practice  ot  examination  on  .t  voue  due   A 
spoken   of  as  being  at  piesent  out  of  us  • 
How  the  practice  itself  ran  be  out  of  use,  1 
do  not  veiy  \\ell   conceive1      lean  concent* 
the  phiasc  to  be  out  of  u*e  —  and  it  it  be,  i»  > 
much  the  bettei      -A  man  might  look  a  goo  1 
while,  even  in  the  vocabulary  of  English  lai » 
before  he  would  find  so  silly  A  one      Coin,' 
my  honest  fnend,  lam  going  to  put  som  t 
questions  to  you      To  the  fii<*t  ot  them,  th* 
court    expects  jou  to  speak  truth     to  tin* 
others,  ab  }ou  please  $ 


{•  The  above-eniimeiated  exceptions  are  but 
specimens 

In  Serjeant  Hawkins's  Crown  Law  (t  46,  8  24,) 
stands  the  following  passage,  word  for  woui* — 

"  It  seems  an  uncontented  rule,  in  all  eases 
whatsoever,  that  it  is  a  good  exception  against 
a  witness  that  he  is  either  to  be  a  gainer  or  a 
loser  by  the  event  of  the  cause,  whether  such 
advantage  be  direct  and  immediate,  or  conse- 
quential only  " 

Observe  well,  in  all  cases  whatsoever  Im- 
mediately alter,  comes  the  collection  of  cases, 
thirty-five  in  number,  in  nineteen  of  which,  the 
evidence  of  an  interested  witness  has  been  ad- 
ludgtd  or  recognised  at  common  law  to  be  mad. 
missible  (including  a  few  in  which  the  door  has 
been  opened  by  special  provision  in  a  statute:) 
in  the  other  sixteen  it  has  been  adjudged  or  re- 
cognised to  be  admissible.  In  this  place,  there, 
fore,  the  true  construction  of  all  is  half,  the 
cases  uneonlormablc  to  the  rule  being,  within 
two  or  three,  as  numerous  as  the  eases  conform- 
aole  to  it.  Would  any  one  wish  to  pick  out  the 
admissible  cases  from  the  inadmissible  ones, 
without  looking  at  the  book  *  The  surest  way 
would  be  to  draw  them  like  blanks  and  prizes 
out  of  a  wheel:  human  reason,  if  unsophisti- 
cated, would  only  lessen,  instead  or  increasing  the 
chance  of  guessing  right  Behold  a  sample :  — 
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We  have  now  scon  that,  if  it  weie  in  the 
natuie  of  pecuniarily-interested  evidence  to 


Bad,  or  erclnded 
witnesses. 

1.  The  informer,  on  a 
penal  statute  giving  to 
tne  informer  the  \vhole 
or  a  part  of  the  penalty. 
Reason:--"  For  he  is 
directly    interested    in 
the  e\cnt." 

2.  In  perjury. 

The  ])«'irty  injured, 
the  prosecution  being 
grounded  onthestatute. 
Reason : —  Because  the 
statute  gives  him  ten 
pounds.  «i 


3.  In  the  case  of  em- 
be//lement     of    naval 
stores;  the  prosecution 
being  on  the  st.ttutL*  17 
«eo.  II.   c.  JO,   which 
inflicts  a  penalty  with 
the  moiety  to   the  in- 
former,  orcoi  poreal  pu- 
nishment    without    the 
penalty,  at  the  discre- 
tion of  the  judge.  The 
witness  had.  it  he  is  in- 
genuous, and  owns  lie 
has  an   expectation   of 
the  in f< >i mcr's  sluic. 

(Compare  this  with 
No.  I  of  tlif  goodiatcs, 
when*  theiai'nmg  of  the 
reward  d«  pends  upon 
himself,  the  judge  not 
having  it  in  his  power 
to  depii\e  him  of  it,  as 
here.) 

4.  In  forgery,  in  re- 
lation   to   a    bond,   the 
person  whose  name  is 
foiled  to  a  bond,  <md 
\\  ho  oilers  to  ]>ro\  e  that 
the  name  signed  is  not 
his  Mgnatme.11 

Qii'in9.  \Vhieh  is  the 


Good,  or  admitted 


1.  u  Persons  who  by 
several  statutes  are  en- 
titled torewards  on  con- 
viction of  offenders." 

(  Qiurre:  —  are  they 
k-ss  interested,  or  less 
directly  interested,  in 
the  event?) 

2.  In  perjury  also. 
The    party   injured, 

the  prosecution  being 
grounded  on  the  com- 
mon law. 

(Qmm*  :  —  donot  the 
statutes  give  ten  pounds 
and  a  great  deal  more, 
to  the  witnesses  above 
spoken  of  ?4 

3.  In  the  same  case 
as  on  the  other  side  — 
the  fitness  good  ii'hc  is 
disingenuous,  and  will 
not  own  that  he  enter- 
tains an  expectation  of 
the  informer's  ahare. 


1.  The  same  person, 
when  he  has  got  a  le- 
ItMse  fiomhmi  to  whom 
the  bond  pin  ports  lobe 
pa}  able. 


most  probable  supposi- 


*  In  prt>sciMtit»n>  in  which  the  expanse  to  the 
pro^erutoi  is  moic  than  ten  pounds,!  what  chance 
would  t!*e  law  Lucoi  producing  .»ny  eilect,  if 
the  imurrd  p.uty  wire  not  impelled  to  i>rosecute 
by  a  motive  stronger  than  what  can  possibly  be 
afforded  by  the  chance  oi  acquiring  ten  pounds? 
especially  when  the  acquisition  is  dependent  upon 
the  success  of  a  suit  at  law :-  and  such  a  suit ! 

i»  lie  is  now  made  a  competent  witness,  by  the 
»  Geo.  IV.  c.  :tt._7M. 

1  By  the  ft  Eli/,  c.  y,  besides  being  sentenced 
to  six  months  imprisonment,  a  convicted  per- 
jurer forfeited  £20,  one  moiety  of  which  went  to 
the  king,  and  the  other  to  the  person  aggrieved 
by  the  perjury.  The  2  fieo.  II.  c.  25,  inflicts  the 
punishment  of  transportation,  or  imprisonment 
ior  seven  years,  with  hard  labour.  —  Ed. 


give  birth  to  any  such  systematical  plan  of 
legal  depredation  as  upon  a  partial  and  hasty 

tion  ;— That,  to  gain  a  hundred  pounds,  D  should 
seek  to  deprive  another  of  a  hundred  pounds, 
and  no  more  t  or  that,  to  gain  the  same  sum,  \V 
the  witness,  of  whom  it  appears  that  he  has 
been  trusted  with  that  sum,  should  seek  to  de- 
prive another  of  it,  and  of  his  life  into  the  bar. 
gam?  That  I)  should  be  guilty  of  a  momen- 
tary, and  general,  and  constructi\e  falsehood, 
without  oath;  or  W  of  an  express  and  circum- 
stantial train  of  falsehood,  upon  oath  ? 

y//i*;v,  What  inducement  could  the  man  im- 
posed upon  by  the  bond  have  to  let  oft1  W,  the 
man  whose  name  is  to  it,  but  for  Ws  assuring 
him  that  it  was  a  forged  one,  and  that  he  would 
give  such  evidence  as  would  convict  I)?  And 
f/f/ffir,  What  could  be  W's  inducement  to  give 
such  assurance,  but  the  expectation  of  saving 
himself  Ironi  the  payment  of  the  bond?  Qmrrc, 
Therefore,  how  is  the  interest  destroyed  by  the 
manu'iure? 

[To  the  above  exceptions  to  the  rule  excluding 
interested  evidence,  add  this  most  remarkable 
one.  **  If  a  witness  is  sworn,  and  proves  an  in- 
strument, howe\er  formal  the  proof  may  be,  on 
the  pait  of  the  plaintiff,  he  is  to  be  considered  a 
witness  for  all  purposes,  although  he  may  be 
substantially  the  real  defendant  m  the  suit,  and 
the  defendant  on  the  record  a  mere  nominal 
party."  Phillipps,  i.  2110 — I'dttor.  \ 

It  was  atone  time  mv  intention  to  have  given 
in  one  view,  column  by  the  side  of  column,  the 
whole  number  of  cases  in  which,  on  the  score  of 
interest  (pecuniary  inteiest.)  witnesses  had,  in 
\irtueoftbe  general  rule,  been  excluded;  and 
the  cases  of  exception,  in  which,  notwithstand- 
ing the  general  rule,  witnesses  equally  exposed 
to  the  temptation  of  the  same  sort  of  interest  had 
been  admitted. 

On  a  nearer  approach,  this  intention  lv»s  1  ecu 
given  up.  Argumentation  on  the  question  bow 
the  law  ought  to  be,  is  of  itself  sufficiently  vo- 
luminous, without  being  encumbend  with  an 
additional  load  of  argumentation  on  the  oucstio?! 
how  the  law  is,  or  rather  ought  to  be  deemed 
reputed,  conjectmcd  to  be. 

The  use  of  such  a  table  would  not  have  been 
very  considerable.  In  a  general  view,  the  re- 
sults of  the  inquiry,  on  the  head  of  exclusions 
on  the  ground  of  danger  of  deception,  are  two: 
— I.  That  in  no  instance  ought  it  to  take  place; 
but  that  a  general  statute;  ought  to  be  made, 
abolishing  it  m  all  cases.  2.  That  such  is  the 
inconsistency  of  the  course  of  decision  under  ju- 
rispiudential  law,  that  (unless  it  be  in  the  parti- 
cular cases  in  which,  notwithstanding  interest, 
evidence  has  been  admitted)  the  judge  is  in 
every  case  at  perfect  liberty  to  exclude  the  wit- 
ness or  admit  him,  as  he  thinks  tit:  that,  decide 
as  he  may,  he  has  no  blame  to  apprehend ;  and 
that  between  the  general  principle  of  stare  dc- 
cisis  and  the  pursuit  of  the  ends  of  justice,  in 
each  particular  case  he  has  his  choice  of  praise: 
the  praise  of  zeal  for  the  law,  in  the  one  case; 
the  praise  of  zeal  for  justice  in  the  other. 

On  the  other  hand,  the  embarrassment  at- 
tending the  construction  of  such  a  table  w'ould 
have  been  enormous.  Suppose  it  copied,  with  ac» 
knowledgment,  from  the  existing  digests  and  in. 
dcxes.  Then  comes  the  question— Who  are  you? 
—what  sort  of  a  lawyer  are  you,  who  put  your 
trust  in  indexes  ?  Nor  would  even  this  plan  nave 
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view  might  seem  the  inevitable  consequence, 
the  cases  in  which  (notwithstanding  the  in- 
fluence of  the  principle  of  exclusion)  this 
seemingly  dangeious  species  of  evidence  is 
actually  admitted,  aic  of  sufficient  extent  to 
have  long  ago  let  in  the  mischief  in  full  foi  ce 
At  the  same  time,  a  mattei  of  fact  universally 
notorious  is,  that  no  symptoms  of  the  pie  va- 
lence of  any  such  mis<  hief  have  evei  mani- 
fested themselves 

So  far  is  the  public  from  ever  having  been 
laid  under  contribution  by  a  system  of  de- 
predation grounded  on  mendacity,  as  in  the 
case  supposed,  —  so  far  has  been  the  practice 
of  laying  individuals  under  contribution  in 
this  way,  by  false  evidence,  from  being  lea- 
lized  to  such  a  degree  as  to  have  become  a 
prevalent  practice, — that  even  the  icwaids 
offered  to  mformeis — the  standing  invitations 
by  which  men  are  called  upon,  at  all  tunes, 
to  lay  offenders  undci  contribution,  without 
prejudice  to  truth,  and  to  the  gieat  benefit  of 
justice, — are  not  exccptcd  to  an  extent  suf- 
ficient to  give  to  the  laws  thus  endeavouted 
to  be  supported,  the  degiee  of  efficacy  which 
the  mteiest  of  the  public  in  that  behalf  len- 
ders so  desiiable 

Men  are  not  so  foi  ward  as  could  be  wished 
to  dig  for  emolument  in  the  mine  of  litiga- 
tion, even  by  the  invitation,  and  under  the 
full  protection  of  the  law  Can  it  be  looked 
upon  with  i  eason  as  a  mischief  seriously  to  be 
apprehended,  that  men  should  be  more  for- 
waid  than  at  present  to  embaik  in  the  «ame 
intricate  adventui  e,  with  the  reproach  of  men- 
dacity and  injustice  pressing  all  the  while  upon 
their  consciences,  and  with  the  feai  of  punish- 
ment and  infamy  before  then  cjes? 


CHAPTER  IV 

IMPROPRIETY  OF  EXCLUSION  ON  THE  GRQUND 
OF  IMPliOBIlY 

§  1.  Convicted  pet  jury  an  improper  ground 
of  e  t  elusion 

THIRD  general  cauj>e  of  exclusion  on  the  score 
of  deception,  —  improbity 

Interest  is  not  in  any  shape  a  proper  ground 
of  exclusion.  Improbity,  in  whatevei  shape 
or  degree,  is  still  farthei  from  being  a  proper 
ground  of  exclusion 

Entire  assurance  of  mendacity  neither  ought 

been  altogether  free  from  embarrassment  and 
dissertation.  Index  would  not  always  agree  with 
index :  a  choice  would  then  be  to  be  made ;  and 
then  would  come,  as  candidates  for  admission, 
the  reasons  for  such  choice. 

2.  Suppose  the  obligation  submitted  to,  of 
taking  on  myself,  in  each  instance,  the  responsi- 
bility of  the  short  statement  given  of  the  case. 
Thus,  then,  the  reader  finds  himself  plunged  in 
the  ocean  of  junsprudential  law,  composed,  in 
•very  part  of  it,  of  uncertainties.  The  reader 


to  he,  nor  is,  received  as  a  ground  for  the  ex- 
clusion of  theassuredly  mendacious  testimony. 
So  fai  from  it,  that,  on  the  contrary,  that  sort 
of  evidence  which  ib  most  assuredly  menda- 
cious is  (when  applied  in  the  manner  that  all 
mankind  are  in  the  habit  of  appljingit)  regard- 
ed even  by  lawyers  as  the  *'  best  evidence  " 

Evidence  in  which  both  causes  of  suspicion 
are  united,  and  each  in  the  highest  degree, 
is  icceived  in  eveiy  dayS  practice,  to  the  great 
advantage  of,  and  without  any  picjudice,  or 
so  much  as  suspicion  of  prejudice,  to  justice- 
and  this  where,  in  case  of  deception,  the  mis- 
chief would  be  at  its  highest  pitch 

These  sevcial  propositions  either  have 
been,  or,  it  is  hoped,  will  be,  established  by 
sufficient  proofs 

Let  us  begin  with  peijury  In  perjury  may 
be  seen  by  far  the  strongest  case  the  case 
in  which  the  pretence  foi  exclusion  on  the 
score  of  s&Jimty  against  deception  wears  the 
fairest  outside 

Peijury  is  a  paiticular  modification  of  im- 
piobity,  but  a  modification  paiticuiaily  ap- 
piopnate  to  the  present  purpose  Improbity 
at  laige,  according  as  it  is  inoie  01  less  fie- 
quently  displaced,  indicates  an  habitual,  01 
at  lee*sl  tiequent,  pie  valence  of  the  force  of 
the  impiobity-piomotmtf  over  that  of  the 
tutelaiy  or  miprobity-i enframing  motives:  a 
force  impelling  the  individual  into  this  or 
that  line  of  immorality  and  misconduct,  ac- 
coiding  to  the  natuie  of  the  seducing  motive 
or  motives  acting  in  each  individual  case 
PiMjuiy,  in  addition  to  the  prevalence  of  the 
ordinal >  motives  on  some  individual  occasion 
or  occasions,  indicates  the  paiticular  species 
of  delinquency  into  which  the  individual  has 
thus  been  impelled,  viz  mendacity  the  very 
species  by  ulnch  the  most  plausible  of  all 
pietences  foi  exclusion  on  the  giound  of  im- 
piobity  is  alFoided  In  any  othci  case,  the 
argument  foi  the  exclusion  v»  no  more  than 
this  He  has  violated  the  obligations  of  mo- 
lality  in  some  soits  of  ways,  therefore  it  is 
moie  01  less  piobablc  that  he  will,  upon  oc- 
casion, violite  them  in  thi^  soit  of  way  In 
the  case  of  mendacity  it  runs  thus  lie  has 
violated  the  obligations  of  moiality  not  only 
in  othei  soits  of  ways,  but  in  this  very  sort 
of  way,  on  toimer  occasions,  thoiefoie  it  is 
moie  01  less  piobable  that  so  he  will  on  the 
occasion  now  in  hand  * 

being  set  down  in  this  labyrinth,  the  business  of 
the  author  is,  by  dissertations  upon  dissertations, 
to  make  him  a  clue  for  it.  The  words  put  by 
one  reporter  into  the  mouths  of  the  judges,  agree 
not  with  the  words  of  another  reporter ;  and  when 
they  do,  they  are  still  but  the  words  of  a  re- 
porter, not  the  words  of  a  judge;  no  judge  is 
bound  by  them 

*  Mendacity,  on  this  occasion,  is  the  only 
proper  subject  of  regard :  the  ceremony,  without 
which  the  most  pernicious  exercise  of  mendacity 
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For  suspicion,  a  most  perfectly  proper 
ground:  foi  rejection,  none  \\liatever.  Rea- 
sons: those  already  mentioned ;  to  which  may 
be  added  those  which  follow. 

1.  In  this  line  ot  delinquency,  beyond  most, 
if  not  all  other**,  the  scale  is  lengthy,  the  de- 
grees are  numerous  :  the  highest  decree  upon 
a  level  with  murder  ;  the  lowest,  that  so:  t  ot 
conduct  ^slwll  it  be  called  misconduct  ?)  \\  hich 
is  openly  and  habitually  piactised  by  English 
jurymen;  —  countenanced,  uppio\edy  leeom- 
inendcd  by  English  judges.     , 

To  all  those  different  level*  the  eye  of 
judicial  suspicion  I»HS  tin*  power  of  adjusting 
itself.  Exclusion  kno\\s  no  gi  additions  .  blind 
and  brainless,  it  has  but  one  alternative;  — 
shut  or  open,  like  a  valve  ;  up  or  down,  like  a 
steam-engine. 

Instead  of  conniving  at  the  exclusionary 
S)stem,  long1  ago  would  the  legislator  everv- 
where,  if  wisdom  had  been  as  easily  di^plajed 
as  power  exemsed,  ha\e  exhibited  n  scale  of 
this  sort,  for  judicial  suspicion  to  guide  itself 
by.  An  attempt  of  this  sort  will  be  found  in 
an  enduing  book. 

2.  When  the  door  of  the  witness-box  is  shut 
against  a  proposed  wittier  on  this  &>coie,  it  is 

is  not  perjury,  and  by  nuans  of  uhich  the  least 
pernicious  is  peijury,"is  not  the  \voik  of  the  wit- 
ness, but  of  the  legislator.  In  consid*  ring,  there- 
fore, the  pretence  of  exclusion  on  this  ground, 
mendacity  is  the  species  of  improbity  to  be  con- 
sidered, not  perjury.  Abolish  oaths,  you  \\ould 
abolish  perjury;  but  would  the  mischief  of  men- 
dacity be  diminished? 

The  mendacity  here  in  question  is  indeed  the 
mendacity  of  an  indiudual  occupying  the  sta- 
tion of  a  judicial  witness;  mendacity  uttered  on 
the  occasion  of  judicature.  To  tins  extent,,  con- 
sidered as  a  sort  of  presumptuc  evidence  of  fu- 
ture contingent  mendacity  in  danger  of  being 
committed  on  an  occasion  of  this  same  soit,  men- 
dacity committed  on  a  judicial  occasion  in  a 
past  instance  will  (it  is  true)  attend  a  presump- 
tion stronger  than  any  single  act  of  mendacity 
taken  at  large.  But  still,  it  is  troin  nundacit), 
not  from  perjury, — from  mendacity,  whether  nre- 
converted  or  not  intopujury, — that  the  mischief 
has  ilo\\ed  :  it  is  to  that  mischief  that  the  degree 
of  improbity  is  proportionate. 

If  the  profanation  of  the  ceremony  weie  alone 
regarded,  the  indication  afforded  by  it  of  im- 
probity would  be  very  slight,  or  even  evanescent. 
Such  at  least  must  be  the  case  in  a  country  in 
which  this  profanation  is  not  only  generally,  hut 
publicly  and  notoriously,  practised,  and  at  the 
same  time  unattended  with  the  sense  of  shame, 
by  men  in  elevated  stations,  and  in  other  respects 
of  unblemished  characters.  Hut  in  England,  it 
has  been  seen  in  a  former  book  (Hook  II  »••?/- 
ritiesj  Chap.  VI.  Oath^)  that  examples  «.f  tHs 
profanation  are  thus  general,  even  among  .iit-n 
distinguished  from  the  common  mass  by  sjipe- 
rior  probity.  That  that  ingredient  in  t!*e  com- 
position  of  perjury  should,  in  any  considerable 
degree,  operate  as  an  indication  of  mendacity, 
any  more  than  any  other  species  of  improbity,  i« 
tantamount  to  a  contradiction  in  terms. 


generally  on  the  ground  of  some  single  trans- 
gression of  this  sort.  But  a  single  transgres- 
sion of  this  sort,  —  what  does  it  prove  ?  The 
violated  ceremony  apart  (a  concomitant  purely 
accidental,  having  no  connexion  other  then 
accidental  with  the  nature  of  the  mendacity, 
nor  \\ith  its  pernicious  consequences,)  the  con- 
viction pi  oves  no  more  than  this, — viz,  th;:t  tn 
one  assignable  occasion  the  convict  has  been 
known  to  fall  into  that  sort  of  transgre^ion, 
\\hich  every  human  adult  must  also  have 
fallen  into,  moic  times  than  one,  on  occasions 
arguable  01  unassignable. 

"  1  said,"  sa\s  the  Psalini.st-^  4'  I  :ci<i  in 
my  \\iath,  all  men  arc  liars."  It  was  IP.  his 
wrath  that  the  observation  came  from  lurn ; 
but  he  need  not  have  wished  to  retiao.  it  in 
his  coolest  moments.  From  a  single  lie  told 
in  the  course  of  ever  so  long  a  lite,  a  nv-n 
may,  without  an\  grammatical  "i  ipropr  c"y, 
be  denominated  a  liar,  lint,  admittinr  tfiat 
in  this  sense  the  being  a  liar  is  \\hat,  without 
exception,  might  be  predicated  of  ever)  human 
being  that  ever  arrived  at  man's  e<tutc,  the 
truth,  of  the  piopobition  would  not  be  incom- 
patible with  a  probability  on  the  side  of  ve- 
r.icity,  to  theamounl,  on  each  given  occasion, 
of  many  millions  to  one.  And,  upon  the 
whole,  he  \\lio  considers  how  few  in  compa- 
rison are  the  occasions  in  \\Lich  any  advan- 
tage (howsoevu*  impure,  and  ovei balanced 
bj  ultimate  disadvantage)  is  to  be  gained  by 
falsehood,  will,  I  imagine,  join  with  me  in  the 
opinion,  that,  from  the  mouth  of  the  most 
egregious  (MI  that  e\er  cxistid,  tiutli  miu&t 
ha\e  issued  at  least  a  bundled  times,  tor  once 
that  ialsehi  im.  wilful  falsehood,  has  taken  its 
place. 

Again,  no  man  is  the  same  as  himself  at  all 
times,  it  lu^  been  said  ol  \\Udoiu-  it  may 
be  said,  and  with  equal  tiuth,  of  proliky;  it 
mn\  be  said,  and  not  altogether  \\itliout  truth, 
of  wiaeitv,  tjiat  most  impoitant,  because  all- 
e.\tcn-ive,  biuiirh  ot  probity.  The  mind,  of 
\\hi<  h  the  iorce  has  Mink  »md"r  the  temptation 
at  one  time,  mav  ?>  an  *  ,  "List  it  at  another: 
the  same  mind  ha*  Ts  *r.tng<M-  moments  and 
its  \\eaker  mo  lu'iits  ;  \vitjiont  taking  into  the 
account  tint  soit  cl  revolution  so  much  of- 
tener  tc-llp|d  ot  than  exemplified,  a  thorough 
change.  •  *n  the  nart  of  the  temptation,  like- 
wi-<\  the  strength  of  it  is  liable  to  variation 
(as-  hath  been  alretid)  noted,)  upon  a  scale 
uistinguiblial)le  to  an  infinity  of  degrees. 

From  u  nuufs  having  boint  false  witness  in 
some  one  instance  (or  even,  as  we  shall  see 
presently,  \vul .-,  t  any  such  warrant,  and 
merely  from  ln«f  nav  ng  done  or  thought,  or 
having  been  supposed  to  have  done  or  thought, 
something  wrong,  in  *omt  «ther  way  that  has 
nothing  to  dj  with  falsehood,)  it  is  inferred, 
and  that  with  the  most  peremptory  assurance, 
that  he  will  never  beai  true  witness  in  the 
whole  course  of  lus  life  !  An  induction,  and 
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such  an  induction,  grounded  on  a  single  in- 
stance ! 

To  pronounce  a  man  guilty  of  any  other 
offence  without  the  opportunity  of  a  hearing, 
is  allowed  to  be  the  summit  of  injustice  To 
pronounce  a  man  in  the  same  mannei  guilty 
of  an  intention  to  commit  peijuiy,  is  given, 
on  this  occasion,  as  a  most  refined  invention 
for  the  furtherance  of  justice  1 

He  wa*  heard  (it  may  bo  said  )  he  was 
heard,  before  he  was  pronounced  guilty  of  the 
fact  on  which  the  mcapantation  was  giounded 
—  He  was  heard ,  yes  but  upon  what  occa- 
sion '*  On  the  occasion  on  which  he  is  deemed 
incredible^  No  but  on  the  occasion  of  a 
transaction  altogether  diifetent  \\hich  may 
have  happened  yesterday,  it  is  true ,  but  be- 
tween which  and  the  occasion  in  question, 
an  inteival  of  half  a  oentury  may,  foi  any 
pi  o vision  the  lule  makes  to  the  contraiy,  have 
elapsed 

The  exd unionist,  at  any  rate,  is  estopped 
fiom  representing  conviction  of  peijmy  as  a 
mark  of  distinction  between  the  imfoituriate 
liai  in  question,  and  other  men  According  to 
him  —  perjured  or  unperjured  before — eveiy 
man,  foi  the  most  trifling  piofit,  is  icady  to 
commit  pei jury 

Fiom  all  this,  is  any  siuh  inference  to  be 
drawn  as  that  peijuiy  is  a  light  mattei  i  that 
it  is  no  stam  upon  a  man's  chaiaetei  >  that 
it  affords  no  piesumption  against  the  tiuth  of 
his  testimony  in  succeeding  instances  J  Fai 
be  it  from  me  to  have  harboured,  tor  a  moment, 
any  such  conceit  What  I  am  contending 
against  (let  it  nevei  be  out  of  sight)  is  abso- 
lute rejection  lejeetion  in  all  cases  — not 
suspicion  and  di*»tiust  The  veiy  repugnance, 
with  which  it  is  but  natuial  thi*  icadei  should 
have  received  the  pioposition  t>t  opening  the 
door  of  justice  to  testimony  pt  tins  tainted 
kind,  is  a  soi  t  of  proof  and  e<u  ne^t  ot  the  safety 
of  the  rncasui  e  The  same  pi  e<  iji  if  ate  emotion, 
under  the  influence  of  \\huh  the  man  ot  cx- 
peiience,  the  man  of  law,  has  so  gencially 
&hut  the  dooi  against  testimony  thus  stigma- 
tized, maybe  expected  to  act  upon  the  \\hole 
with  equal  foice,  «|nd  with  quite  asN  much  as 
its  due  foice,  even  upon  men  ot  his  oswn  ele- 
vated level  much  moie  upon  the  unthinking 
multitude  below  So  bioad,  so  piomiftent  is 
the  stigma — so  conspicuous  and  impressive 
the  warning  which  it  gives, — the  dangpi  is, 
not  that  the  man  thus  distinguished  should 
gam  too  much  credence,  but  that  he  should 
not  gain  enough  Fwuum  hahet  in  cohnu 
Suppose  an-inexorable  dooi  shut  against  hiito , 
or,  although  open,  suppose  an  inexorably  dwVf 
ear  turned  to  him ,  and  observe  the  conse- 
quence: —  that  crimes,  all  imaginable  crimes,  | 
may  be  committed  with  impunity,  with  sure 
impunity,  on  his  person  and  in  his  presence 

When  the  perjuier  is  a  principal  in  the 
Cause— when  the  person  on  whose  part  false 


testimony  is  apprehended  (apprehended  on 
the  ground  of  false  testimony  given  in  a  for- 
mer instance,)  and  the  person  whose  pur- 
pose would  be  served  by  the  false  testimony 
(whose  interest,  it  is  apprehended,  may  be 
the  efficient  cause  of  such  false  testimony,) 
are  one  and  the  same ,  in  this  case  it  is  only 
on  the  part  ot  one  pei  son  that  the  improbity 
is  piesumed  and  in  his  instance  the  pre- 
sumption is  but  too  well  justified  by  foirner 
experience  But  suppose  the  perjurer  not 
himself  a  party,  but  only  called  in  by  a  party, 
in  the  diameter  of  a  witness  how  stands  the 
piesumption  then?  Without  suboi nation  on 
the  one  part,  peijuiy  on  the  othei  pait  is, 
in  this  case,  1  do  not  say  an  impossible  crime 
but  at  any  late  not  a  natuial  one.  Sponta- 
neous pei )  in  y,  to  seive  a  person  who  knows 
nothing  of  it,  and  who,  tl»eiefore,  does  not 
so  much  as  conceive  himself  to  be  obliged  b> 
it,  is  certainly  a  possible  case,  but  it  is  not 
a  natmalrone  But,  if  pei  jury  on  the  part 
ot  the  witness  supposes  on  the  part  of  the 
patty  a  sort  of  subornation,  more  or  less  ex- 
plicit,—  how  stands  the  dangei,  how  stands 
the  supposition,  \\hen,  to  pioduce  the  appie- 
hended  mischief,  ciimmality,  and  in  this  high 
dcgitc,  on  the  part  of  t\\o  diiFeient  persons, 
must  have  taken  place  *  On  the  pait  of  one 
of  them,  the  presumption  indeed  has  a  ground 
to  stand  upon  but  on  the  pait  of  the  otner, 
it  has  no  giouml  Will  it  be  said,  thai  the 
invoking,  in  this  way,  the  aid  of  a  pei  son 
thus  exposed  to  suspicion,  affoids  a  suspicion 
but  too  natuial  of  a  connexion  in  guilt?  Tho 
suspicion  might  have  some  foice,  if  on  all 
occasions,  01  on  most  occasions,  a  man  had 
his  choice  ot  \\itno«sos  But  in  ^eneial  the 
case  aflbids  no  Mich  choice  Chance  —  the 
same  chance  ulncli  ^iv<s  bnth  to  the1  offence, 
01  othei  cause  of  dispute  (to  the  oflerice,  if 
real,  01  to  tlic  event  which  dispioves  the 
lealityof  it,  li  (he  accusation  be  gioundless,) 
—  this  same  chance  blinds  to  the  spot  the 
witnesses,  by  \\hosetestimony,  if  obtainable, 
the  cause  is  to  be  decided  To  have  his  wit- 
nesses to  didg  out  of  the  house  and  the  veiy 
bosom  of  the  adversaiy,  is  no  uncommon 
ease 

Cases,  however,  there  aie,  m  which  a  man 
has  usually  his  rlioic»e  of  witnesses — actual 
obwrvinq  witnesses  to  the  tiansac  tion — even- 
tual deposing  witnesses  in  case  of  litigation. 
I  mean  the  case  ot  attesting  witnesses  to  con- 
veyances and  othei  contiacts.  Apply  the  rule 
ot  exclusion  tor  pei  jiu  y  to  this  case  Because 
my  witness  has  since  perjured  himself,  am  I 
to  be  depuved  of  my  estate  v* 

^  Where  a  witness,  who  at  the  time  of  the 
transaction  was  an  uninterested  one,  has  since 
givc'i?  himself  an  interest  in  the  cause, — as.  for 
instance,  by  a  wager,  —  English  lawyers  have 
decideVl— and  with  indisputable  justice — that, 
by  this  I*"*  of  the  witness,  the  party  shall  not  be 
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In  considering  whether  improbity,  and  in 
particular  whether  this  strongest  case  of  it, 
ought,  in  point  of  policy,  to  be  considered  as 
aground  for  the  exclusion  of  testimony,  —  the 
consequences  in  point  of  utility  to  the  public 
taken  in  all  its  parts,  have,  on  this  occasion 
as  on  every  other,  been  taken  by  me  for  the 
standard  of  right  imd  wrong.  Hut  the  coiisj- 
deration  of  these  consequences  —  has  it  in 
general  been  the  efficient  caus-e  of  the  deci- 
sions given  on  this*  head,  in  the  established 
systems  of  jurisprudence  •*  To  a  certain  de- 
gree, yes;  exclusively,  certainly  not.  In  the 
legislation  and  jiuispriidenee  of  various  na- 
tions, and  of  England  among  otheis,  the 
olFender,  not  the  communitj  injmed  by  the 
olFence,  has  been  the  object  in  view  —  anti- 
pathy, not  benevolence,  the  prevailing  mo- 
tive.  Infamy,  and  (as  a  visible  sign  of  infamy) 
exclusion  fiom  the  sanctuaiy  of  justice,  has* 
been  a  lot  of  punishment  siipei  added  to 
what  other  lots  were  found  at  hand  ;  a  s-ort  of 
makeweight  punishment,  tofill  up  the  measure. 
It  is  one  of  the  instances  which,  iu  but  too 
great  number,  may  be  found  in  the  lOnglish 
as  well  as  other  established  s\  stems,  of  the 
sort  of  punishment  that  bus  been  called  mis- 
seated  puni^him  nt  :  punishment  in  ttliennm 
pcrsrwum  :  a  soit  of  punishment  which,  in 
this*  particular  application  of  it,  may  be  staled 
cham  (-int'tt/d/  punishment.  The  punishment 
does-  not  tiill  upon  the  \\itnesswho  is  disqua- 
liiied,  but  upon  all  persons  \\ho  may  have 
need  of  hi^  e\idence.  A  ceitain  person  ha* 
oilendcd,  and,  to  add  a  ^int*  to  his  punish- 
ment,  an  unoUcnding  crowd  ic  collected  be- 
low, and  a  pailful  of  punishment  is  thr«nni 
down  upon  their  heads  out  of  a  window. 
An  innocent  stranger  is  laid  hold  of,  and  a 
sword  run  through  his  body,  that  with  the 
point  of  it  a  useless  sciatch  may  be  given  to 
the  caitilf  wrlio  lifts  provoked  all  this  venge- 
ance. 

deprived  of  the  hem  fit  of  bis  testimony.8  The 
damage  which  a  man  is  not  allowed  to  do  by  an 
act  otherwise  so  innocent  as  that  of  a  wager,  — 
shall  he  be  allowed  to  do  it  by  so  criminal  an  act 
as  purjury  ? 

[It  is  rather  curious,  that,  while  the  attesting 
witness,  if  he  h?i«*  happened  to  perjure  himself 
since  he  signed  his  name,  uouhl  not,  I  suppose, 
be  admitted  to  prove  his  own  signature,  he  is 
admitted  to  disprove  it:  "l  A  person  who  has  set 
his  name  as  a  subscribing  witness  to  a  deed  or 
will,  is  admissible  to  impeach  the  execution  of 
the  instrument:11  although  by  so  doing  he  con- 
fesses himself  to  have  been  guilty  of  a  crime 
which  differs  from  the  worst  kind  of  perjury  only 
in  the  absence  of  oath  —  from  forgery  only  in 
name.—  Edi  tor.] 


•  Vide  supra,  p.  403,  note  f  —      . 
b  Phillipps  on  Evidence  (edit.  1822)  i.  41,  and 
the  cases  there  referred  to. 


§  2.  Inconsistencies  of  English  law  under 
this  head. 

Under  English  jurisprudence,  the  testi- 
mony of  a  proposed  witness,  if  previously 
convicted  of  perjury,  is  altogether  inadmis- 
sible.* So  ^ajs  the  general  rule.  Not  that 
exceptions  are  altogether  wanting. 

1.  Exception  the  fir*t  :  —  A  piece  of  parch* 
ment  called  a  ncnnl  having  been  rendered 
nece-siry,  —  if  an\  body  has  contrived  to  keep 
it  out  of  the  wa\  for  a  few  minutes,  the  per- 
jurei's-  evidence  is  good  evidence.f  What  the 
record  (*>uch  pait  of  it  as  is  not  itself  menda- 
cious) can  exhibit  of  the  ca-e,  is  as  nothing 
in  compari>on  \\ith  what  the  judge's  notes 
might  show,  or  the  testimony  of  another 
pei  son  present  at  the  trial  on  which  the 
perjury  was  committed.  Hut  production  of 
tin;  Ivmg  parchment  pioduces  fees;  produc- 
tion of  the  other  evidence  would  not  yield 
ft1  us. 

The  oracular  and  sacred  character  attri- 
buted in  the  books  to  everything  that  bears 
the  name  of  a  rrcunl,  is  grounded  on  the  ssiip- 
posirion  that  the  insfiumcnt,  it  not  the  com- 
position  of  the  judge,  has  at  any  rate  been 
authenticated  by  his  peiusal.  This  supposi- 
tion, unless  b\  the  meie>t  accident,  is  never 
tiue.  \\hilc  all  ihU  honour  is  paid  to  the 
spuiious  document,  the  genuine  one,  which 
actually  is  the  composition  of  the  judge 
himscU  \\lio  tiied  the  cause,  passes  mire- 
gaided. 

Admitting  the  judge's  notes  as  the  best  of 
all  evidence,  \\hen  it  happens  to  be  attainable, 
--  *:»e  species  ot  evidcmv  theieis,  which  can- 
nr.v,  but  exist  •  a  spec  us  of  evidence  scarcely 
infeiior  to  the  judge's  notes,  and  greatly  su- 
perior (lationally  speaking)  to  the  becond- 
liand  as  will  as  mien  ctimM  initial  evidence 
furnished  b}  tin1  copy  of  the  record:  and 
which  is  *mfl  to  be  not  only  attainable,  but 
actual]}  pie^ent,  and  {hat  \\ithout  expense. 
This  is  no  other  than  the  evidence  of  the  per- 
jured \\itnos  hiw-elf,  whose  conviction,  on 
the  account  in  question,  is  supposed  to  have 
t.iken  place.  This,  howcVer,  is  too  sure,  and 
,  and  cheap  a  method  of  coming  at  the 


*  Hawkins  says  (iv.  355)—  u  1  do  not  find  it 
clcaily  settled,  whether  the  pardon  of  a  convic- 
tion of  perjury,  inakix  the  party  a  good  witness  :" 
and  he  quotes  a  number  of  ca&es  bearing  upon 
the  point.  It  seems,  that  for  perjury  at  common 
law,  tliv  party  pardoned  may  be  be  a  witneNS  ; 
but  the  6  Ehz.  restrained  the  king  from  grant- 
ing a  pardon.  Gilb.  145.  This  statute  was  very 
seldom  made  use  of.  Indictments  for  peijury 
may  now  be  very  much  simplified,  in  consequence 
of  the  facility  afforded  by  the  23  Geo.  II.  c.  11. 
—  Ed. 

t  Leach's  Hawkins,  §  103  —  [What  Haw- 
kins says  (iv.  437,)  is  on  the  authority  of  a  case 
in  Salk.  40,  which  is  quoted  by  the  Author  in 
the  next  page.—  Ed.  ] 
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truth,  to  be  allowed  of**  An  observation  that 
appears  to  have  been  made  on  this  subject  is, 
that  when  a  man  has  been  convicted  of  a  dime, 
it  would  be  an  unpleasant  thing  to  him  to 
speak  of  it ,  and  thence  it  is  that  a  nun, 
whose  testimony,  if  admitted,  will  be  suie  to 
be  delusive  (for  that  is  the  supposition,)  is 
to  be  admitted  to  give  this  delusive  testimony, 
rather  than  that  any  question*  should  be  put 
to  him  concerning  a  fact  on  which  perjury 
without  detection  would  be  impONsible  But, 
if  its  being  unpleasant  to  a  man  is  a  leason 
for  not  asking  him  a  question,  a  fojtwri  it 
ought  to  be  a  reason  ior  not  punishing  him 
for  how  unpleasant  soever  it  may  be  to  a  man 
to  say,  I  have  been  \v hipped,  pilloncd,  01 
tiansported,  the  opciation  of  whipping,  pil- 
lorying, or  tianspoitmg,  should,  one  \\ould 
think,  be  still  more  so 

In  no  possible  case  can  the  unpleasant  cn- 
cumstance  HI  question,  the  punishment  (if  it 
is  to  be  called  one,)  be  siaci  of  not  falling 
upon  one  who  is  innocent,  than  in  the  pie- 
sent,  foi  if  he  to  whom  the  question  is  thus 
put,  whether  he  has,  been  convicted  of  such 
or  such  an  offence,  nevei  was  convicted  of  it, 
— how  it  should  evei  happen  to  him  to  for- 
swear  himself,  and  answei  in  the  aflnmative, 
unless  he  takes  a  pleasuie  in  foisweaiing  him- 
self to  his  own  piejudu'o,  is  *caiccly  to  be 
conceived  How  \vell  disposed  soevei  a  man 
may  be  to  be  unjuat  to  otheis,  theie  seems  to 
be  no  great  dangei  of  hi&  being  disposed  to  do 
injustice  to  himself 

This  preference  of  the  iniciests  ot  the 
guilty  to  those  of  the  innocent,  how  absuid 
soevei  in  all  cabcs,  will  at  least  have  the  ci- 
fect  it  aims  at,  in  the  case  \\hfie,  if  a  witness 
is  not  liable  to  be  exposed  bj  his  own  confes- 
sion, he  is  not  liable  to  be  exposed  at  all ,  in 
those  cases  (some  swh  there  are)  \\heie  no 
other  evidence  ot  specific  cnminalily  is  pei- 
imttcd  to  be  adduced  But  whcfie  the  clftFe- 
rence  in  point  of  unpleasantness  is  no  more 
than  what  theie  is  between  the  confessing 
his  own  guilt,  and  the  having  it  pioved  to 
his  face  by  evidence  \\hich  is  deemed  still 
moie  convincing,  silch  as  the  pioduction  of 
the  record  ot  his  conviction, —  what  possible 
use  theie  is  in  this  tendeiness,  even  to  tho 
criminal  to  whom  it  ib  shown,  seems  not  veiy 
easy  to  point  out 

2  Exception  the  second  — Where  the  stain 
upon  the  testimony  has  been  done  away  by 
any  of  the  nppiovod  restoratives  of  which  in 
the  Chapter  of  Re*>toi  ativeb  f 

3.  Exception  the  thud  — Where  the  testi- 
mony, being  self-regai ding,  viz  that  of  a  de- 
fendant, is  delivered  in  the  shape  of  affidavit 
evidence,  and  §<  in  relation  to  the  inegulanty 
of  a  j  udgment  in  winch  such  pei  son  is  a  pai  ty  " 

*  4  Leach's  Hawkins, 
t  Infta,  Chap.  VII. 


(This,  then,  must  have  been  in  a  civil  suit, 
What  if  ma  criminal  suit9  Tiy  the  cause,  and 
then  you  will  know  Examine  the  anthou- 
ties,  and  the  farther  you  examine,  the  farther 
you  will  be  from  knowing  ) 

The  reason  is  a  good  one  provided  always 
that  the  rule  be,  in  the  fiist  place,  acknow- 
ledged to  be  absurd  and  mischievous  "  It 
hath  been  luled,  that  a  conviction  of  perjury 
doth  not  disable  a  man  fiom  making  an  affi- 
davit in  relation  to  the  inegulanty  of  a  judg- 
ment in  a  cause  where  such  person  is  a  party  ; 
for  otherwise  he  must  suffer  all  injustice,} 
and  would  have  no  way  to  help  himself  But 
it  can  only  be  read  in  defence  of  a  charge 
(i  e  against  a  charge,)  and  not  in  suppoit  of 
a  complaint  "||  Not  that,  in  the  suit  of  case 
thus  excepted,  the  leason  is  by  any  means  so 
good  as  in  the  othei  soit  ot  case  so  carefully 
distinguished  All  other  evidence  being  sup- 
posed, in  both  cases,  unattainable,  —  in  what 
lespect  is  a  man  less  exposed  to  suffei  all  m- 
jiistuc  by  not  being  admitted  to  give  his  own 
testimony  in  suppost  of  a  complaint  of  his 
own,  than  by  not  being  admitted  to  give  it 
for  the  pin  pose  of  defending  himself  against  a 
rhaige'  In  othei  \\ords,  in  what  respect  is 
he  less  exposed  to  sufFei  injustice,  by  not 
being  peiimtted  to  give  his  own  testimony 
in  his  own  behalf  when  plaintiff,  than  when 
defendant  *  On  the  contiaiy,  the  danger  he 
would  be  exposed  to  lioin  injustice  would  he 
ificatoi  if  the  piopo&itioii  weie  reveised  De- 
baiied  fiom  being  heaid  as  a  witness  foi  him- 
^ell  in  the  eli.uai  tei  of  tie  ft  infant,  he  is  exposed 
to  no  in)  linos  but  *uch  as  may  be  attempted 
to  he  inflicted  on  him  In  the  intiM  volition  of 
the  hand  ot  justice  detained  horn  being 
heaid  as  a  witness  tui  himseltin  the  ehaiae- 
tei  ot  /ttatntttf,  lie  is  evpo&ed  to  all  iiijuiies 
without  exception 

Fiom  a  chaige  he  cannot,  in  the  way  of 
conviction,  beasuileiei,  but  upon  the  sup- 
position of  a  ->mt  ol  sonic  kind  01  othei  in- 
stituted, and  pcTimy  committed,  01  at  least 
misiepieMMitation  made,  in  support  of  it,  with 
the  judge  upon  the  watch  to  protect  him 
against  it  In  this  case,  the  scene  of  the 
in]  in  y  lies  in  cuntl.  and  theie  he  has  the 
piobity  and  compassion  of  the  judge  for  his 
defence  In  the  opposite  case,  it  has  lam 
(jan/onice}  in  pay<>  and  there,  whom  had 
he  for  las  defemlei  *  It  the  adversaiy  had  or- 
dinaiy  prudence,  seconded  by  ordinary  good 
foi  tune,  nobody  Suppose  yourself  for  a  mo- 
ment, gentle  ieadei,  in  this  unpleasant  pre- 
dicament put  into  it,  not  by  any  pei]ury  of 
your  own  (jou  would  not  forgive  me  the  sup- 
position,) but  bv  the  united  perjury  of  two 
wicttedadveisaiies  Invited  by  these  lawyeis, 
jour  enemy,  being  strongei  than  yourself, 


J  In  Salkelcl,  it  is  '' 

j|  Leach's  Hawkins,  §  103. 
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and  catching  you  alone,  may  beat  you  to  a 
jelly;  or  (if  it  be  more  agreeable  to  him,) 
first  having  tied  you  to  the  bed-post,  he  vio- 
lates your  wife  and  your  daughter,  they  also 
being  perjurers  or  quakers,*  in  your  pie^ence. 
Of  himself,  the  privilege  thus  given  him  could 
hardly  have  occurred  to  him.  Hut  he  has  over- 
heard a  hi  \\yer  brag  of  it  as  a  good  joke;  or  he 
he  ha*  found  it  in  a  book  by  accident. 

Examine  the  case  in  another  point  of  view, 
and  now  with  the  e\e  ot  an  exclu^ionist:  jou 
may  see  another  reason  for  taking  the  excep- 
tion (if  an  exception  theie  mu^t  be)  eWwhcie 
rather  than  here.  Let  it  be  in  his  own  cause, 
and,  therefore,  in  his  .,  \vn  behalf:  here  is  in- 
terest in  the  case,  and  to  accitainty:  where- 
a* ,  if  the  cause  In1  one  to  \\liich  he  is  not  a 
party,  and  in  which  he  has  no  natural  inte- 
rest, ptrjury  on  hi*  part,  if  unbnbed,  \\ill  be 
without  a  motive;  nor  can  he  be  biibed  with- 
out a  person  able  and  willing  and  i)old  enough 
to  oiler  him  a  bribe  ;  three  conditions,  which 
do  not  meet  in  one  peison  e\n  v  day. 

There  remains  jet  one  part  of  the  case, 
which,  on  different  OCC.IMOII'-,  has  been  hi  ought 
to  view  already.  When  the  most  suspicious 
of  all  evidence  (so  far  as  impiohif\  is  con. 
corned)  is  received,  in  what  ^hape  is  it  re- 
ccned  '  In  the  shape  of  ///vj  j.vir  cwdence, 
thedeponenl  present  in  couit  to  be  examined 
and  cross-examined  bv  the  adversaiyand  the 
judge  ;  Oh,  no  tins  H  exactly  the  shape  in 
which  the  door  \\  adjust,  now  expie^sK  shut 
against  it.  Oh,  no  the  dish  must  be  -ci\ed 
ii[)  in  tlu»  shiipe  of  affidavit  evidcjice,  drc*--ed 
lit  leisuie,  with  rin  attorney  to  di^h  it  up.  a 
licensed  accomplice  to  help  cook  the  poison, 
and  no  tsMei  to  detect  it. 

Thus,  in  icgaid  to  the  exclusions  grounded  ! 
on  improbity,  stands  the  mattei  upon  the  face  ' 
of  the  books.    Hut  Mich  is  the  inlelicm  of  the 
subject,  such  the   fehcilv  of  the  piolossiim, 
there  is  no  tiuMing  oven  to  the  freshest  of 
their  books.    The  apparent  imcei  taint  v  of  the 
law  is  Mich  as  we  have  alreadj  had  a  glimpse 
of,  and  such  as  \\c  shall  see  in  a  fuller  and 
fuller  light  in  piopoition  a->  we  advance:  but 
the  real  and  latent  uncerlaintj  of  the  law  (I 
speak  alwa\s   of  the   common   law)  is  still 
deeper  and  more  profound.     Ever  unfathom- 
able, essentially  fluctuating:  such  istheocean, 
such  is  the  common  hi\\ . 

Inquiring  among  piofcssional  friends  the 
degree  of  obseivanco  given  to  the  rules  CY- 
cluding  witnesses  on  the  ground  of  improbity, 
I  learn  that  judges  may,  in  this  point  of  vu»w, 
be  divided  into  thiee  classes.  Some,  treating 
the  objection  a*  an  objection  to  credit,  not 
to  competency,  admit  the  witness,  suffer  his 
evidence  to  go  to  the  jury,  presenting* the 
objection  at  the  same  time,  waging  the  jury 

*  As  to  the  evidence  of  Quakers,  see  VoJ.  VI. 
p.  381,  notc6._lM. 


of  the  force  of  it,  find  when  thus  warned, 
leaving  them  to  themselves.  If,  after  this 
warning,  the  jury  convict  a  man  of  whose 
guilt  the  judge  from  whom  they  have  thus 

received  the  naming,  i*  not  satisfied, thence 

follows,  as  a  matter  of  course,  a  recommenda- 
tion to  mercy, —  whence  follows,  as  a  matter 
also  of  course,  a  pardon.  Another  class  suffer 
the  testimony  to  be  given,  but  if  they  do 
not  lind  it  conoboiated  bj  other  testimony, 
direct  the  jury  to  acquit,  paying  no  regard  to 
it.  A  thud  class,  again,  if  they  understand 
that  no  other  evidence  is  to  follow,  refuse,  in 
spile  of  all  authorities,  so  much  as  to  suffer 
the  jurv  to  hear  the  evidence. f 

Of  what  individuals  these  several  classes 
are  i expect  i\  el v  composed,  I  do  not  know,  and 
should  be  ver\  sorry  to  be  obliged  to  know. 
The  object  in  all  thc^e  cases  is  the  preser- 
vation of  the  innocent.  To  this  object  there 
an-  Ihc-c  thiee  mad**,  all  equally  effectual:  — 
the  iiis(,  a  lational  course,  and  confoimable 
to  law,  meaning  al\v«i\s  the  published,  the 
kno\\n,  the  kmmulilc  dispensations  of  the 
law;  —  the  second,  aihitnuy,  assuming,  self- 
willed,  trespassing  upon  the  regard  due  to 
ihe  fiee  agencv  of  juncs,  unconformable  to 
the  spint  of  the  constitution,  but  contain- 
ing nothing  absolute!}  repugnant  to  any  per- 
emptorv  injunction  of  the  law,  —  the  thiid, 
equally  and  completely  icpuynant  to  reason 
and  to  l;iw. 

Fndci  the  jurUpiudenee  of  ancient  Home, 
thrgicat  and  po  \\eilul  judge  called  the  pi  actor 
U'-cd,  at  the  <  ommcmvment  of  his  proctorship, 
to  hangup  for  the  information  ot  the  suitors, 
in  a  conspicuous  Mtirition  in  some  public  place, 
a  table  ot  the  rules  by  which  he  proposed  to 
govern  him-cli  duimi;  his  \ear. 

Ot  the  thiee  different  courses  taken,  as 
above  mentioned,  in  relation  to  the  same  bu- 
siness, by  so  many  classes  of  English  judges, 
I,  having  no'othui  inteiest  in  being  mlormed 
than  \\hat  I  pos-s^ss  in  the  general  capacity 
of  an  Kngli-h  ^ubj^ct,  should  be  un\\illingto 
know  \\hich,  on  anv  gi\en  occasion,  has  been 
or  would  be  takt^n  by  any  individual  judge. 
Hut,  in  the  capacitv  oi  a*prosecutor  in  any  of 
the  cases  in  question,  weie  it  ever  my  mis- 
f  01  tune1  to  find  in}  self  standing  in  that  cap  a- 
ci(\,  it  would  certainly  be  highl}  material  to 
me  to  procure  (if  it  wcie  possible)  two  tables: 


+  These  rcm.irks  were  written  about  the  year 
1R03.  The  same  diversity  still  (l»3y)  prevails. 
It  frequently  happens,  that  where  the  principal 
w  itness  has  been  a  party  concerned  in  the  com- 
mission of  a  theft,  or  in  the  subsequent  recep- 
tion of  the  stolen  property,  and  there  is  no  cor- 
roborative  testimony  to  the  material  facts  of  the 
case,  the  counsel  for  the  prosecution,  with  the 
consent  of  the  judge,  withdraws  the  ca*e  from 
the  consideration  of  the  jury,  alter  merely  stating 
the  nature  of  the  only  evidence  he  had  to  adduce 
in  support  of  the  charge. — Ed. 
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the  one  a  standing  one,  containing  the  names 
of  the  twelve  judges,  each  being  accompanied 
with  the  designation  of  th.it  one  of  the  above 
three  courses  which  it  is  hib  practice  to  pur- 
sue*  the  other  an  occasional  one,  containing 
the  names  of  the  judges  who,  upon  the  trial 
of  the  cause  in  which  I  \\as  in  a  way  to  be 
prosecutor,  would  be  destined  to  pit  bide  II 
the  judge  I  saw  reason  to  expect,  was  a  judge 
who  would  biifiei  a  jury  to  hear,  and  to  act 
as  if  they  heaid,  I  would  under  his  auspices 
take  my  chance  tor  bringing  the  ti  nth  to  light 
but  it  he  weie  eithci  a  judge  who  \vould  not 
suffer  a  juiy  to  hear,  01  one  who  would  not 
suffer  them  to  act  as  it  they  heard,  most  rei- 
tainly  I  would  have  nothingto  do  that  I  could 
avoid  doing,  in  the  way  of  prosecution,  unclei 
the  direction  of  such  H  judge 

It  would  be  equally  incumbent  on  me  to 
decline  bearing  a  part  in  any  such  blmin  tual, 
whether  I  consulted  the  rules  ot  peisonal  piu- 
dence,  01  those  ot  -.ocial  duly  —  whethei  Iie- 
ganled  the  effvct  of  such  a  prosecution  in  the 
way  ot  buithen  on  my  own  finances  and  my 
own  Ciisr,  or,  in  the  \\ay  of  example,  on  the 
conduct  of  those  to  whom,  in  the  capacity  ot 
pel  sons  exposed  to  the  temptation  ot  offend- 
ing, information  ot  the  piactice  in  this  behalf 
mi^'ht  be  ot  impoitame 

The  example  is  bad,  \\hcn  a  man  supposed 
to  be  guilty  is  seen  to  remain  impi  executed 
But  the  example  is  much  woise,  \vhen  a  man 
supposed  to  be  guilty  is  been  to  be  piose- 
cuted,  but  piosecuted  nuclei  ciitiinibtances  in 
which  it  ma)  be  and  is  known  betouhand 
that  piosctution  will  be  to  no  pin  pose , 
al \\ayb  the  impoverishment  and 
of  the  prosecutoi  ,  impoverished  andhaia^ed 
already  by  the  in j in \ — impoverished  and  ha- 
lapsed  commonly  still  inoie  by  the*  fallaciously 
offered  and  i eall\  uithlioldcn  icnicdy  The 
escape  foi  want  ot  pioseeution,  is  the  simple 
escape  of  a  gmlly  man  fiom  punishment  "the 
escape  taking  place  aftei  pi  execution,  and 
effected  by  such  means,  is  an  example  of  the 
tinimph  of  him  uho  is  guilty,  and  oi  the 
punishment  ot  him  who  is  innocent  and  m- 
juicd 

§  3   Improbity  tn  othct  diaper  an  unpropw 
yi  ountl  ofe  i  t/f/s*o/t 

If  fi  om  that  modification  of  nnpiobity  which 
consists  in  a  bieach  ot  veracity  on  the  very 
sort  ot  occasion  in  question  (viz  judicial  tes- 
timony,) no  sufficient  giound  toi  exclusion 
can  be  deduced,  —  much  less  (it  is  evident) 
can  it,  fiom  impiobity  manifesting  itself  in 
any  other  shape.  English  junspiudencc  fui- 
nislies  in  this  part  ot  the  field  a  iirh  hai  vest 
of  learning,  which  whoever  has  an  appetite 
for  absurdity  may  go  and  feast  upon,  at  the 
table  spread  foi  him  by  Hawkins,  Bacon,  and 
Corny ns,  with  their  everrlashing  authoiitics 

Looking  into  the  offence  loi  this  puipose 


bung  a  process  to  which  thought,  howsoever 
misapplied,  is  necessary,  and  thought  being 
attended  with  trouble,  sages  have  substituted 
a  more  expeditious  opeiation,  which  is,  the 
looking  at  the  punishment.  Treasons,  felonies 
(unelcigyable  arid  clergyahle,*)  picimiumres, 
misdemeanours  by  these  denominations  aie 
expiessed  all  the  distinctions  they  know  oft 
in  point  ot  malignity  (or  say  improbity)  be- 
tween one  group  of  offences  and  another ; 
and,  except  the  obsrine  and  mostly  incon- 
gruous intimation  given  of  the  imtuic  of  the 
olfence  in  the  ease  of  treason,  and  the  undis- 
tmguishable  intimation  ot  misconduct  01  de- 
linquency in  geneial  convene!  by  the  teirn 
misdemeanour,  none  of  these  terms  affoid 
any  the  slightest  intimation  of  any  intrinsic 
quality  in  the  offence  itself,  noi  ot  anything 
else  belonging  to  it,  but  the  at  cidcntal  circum- 
stance of  the  punish  men t  that  has  been  at- 
tached to  it.-f- 

A  sjstem  of  aiiangement  is  good  or  bad, 
instructive  oi  fallacious  accoiding  as  the  ob- 
jects ranked  undei  the  sinie  division  possess 
moie  oi  tevvei  piopeitius  in  common  In  the 
sjstem  in  question,  the  object* not  possessing 
anj  essential  piopeitios  in  common,  —  any 
infeience  gioiiiidul  on  the  place  occupied  by 
the  object  in  the  sjstrm,  ILJ  f,  m  the  ease  of 
this  s^tem  as  of  anj  other,  be  pi opoi  tionably 
inconclusive  To  make  a  complete  perambu- 
lation of  the  whole  clh«  >s,  Mould,  loi  this  or 
any  othui  pmpose,  leqimc  volumes  upon  vo- 
lumes A  Dimple  01  two  must  sei  ve  instead 
ot  a  ( omplete  li^t 

To  judge-  of  offences  by  punishments,  the 
most  deti  stable  of  mankind  should  bo  found 
in  the  class  ot  tiaitois  Tieasou  being  the 
Mjit  of  act  mo*t  offensive1  to  lho*e  vvho^e  de- 
pendent citMtiiics  judges  used  to  be,  tieason 
is,  in  the  eve  ot  ]unsp  udoutial  law,  the  veiy 
pinnacle  of  impiobit)  In  the  chaiactei  of  a 
witness,  a  tuiitoi,  ot  collide,  supposing  him 
to  remain  \vith  his  bowels  in  his  body,  novel 
could  be  heaid  llcason,  unless  the  case  \vere 
pai  ticulanzed,  would  m  vei  know  what  to 
think  of  't  of  what  soit  ot  disposition  (if  of 
any)  to  regaid  it  as  evidential y — whether  of 

*  The  benefit  of  clergy  was  abolished  by  7 
\  fidco  IV  c.28—  Eft 

•f-  Of  late,  it  seems  to  be  established,  that  the 
question,  inianiy  or  no  inidiny,  is  to  be  decided 
by  the  consuleiation,  not  (as  formerly)  of  the 
nature  of  the  punishment,  but  of  the  natuie  of 
the  offence  and  for  this  decision  credit  seems 
to  have  been  taken,  as  for  a  conspicuous  stride 
in  the  career  of  liberality  and  improvement  But 
what  becomes  of  it,  when  it  is  considered  that 
the  conception  even  of  the  offence  lias  no  better 
ground  than  the  observation  of  the  punishments 
that  have  been  annexed  to  it?  And  admitting 
the  distinction  to  have  been  ascertained,  is  there 
any  consistency  in  supposing  that  a  judge  will  in 
any  instance  have  attached  an  infamous  punish- 
ment to  an  offence  not  infamous'* 


CH.  IV.] 


IMPROPER  EXCLUSIONS—  IMPROBITY. 


413 


vice  or  of  virtue.  Enemies  must  be  resisted — 
traitors  must  be  punished:  but  to  a  traitor  it 
may  happen  to  be  among  the  most  profligate 
or  the  most  virtuous  of  mankind.  Occasions 
there  aie  in  abundance,  on  which  traitor  or 
no  traitor  depends  upon  bad  success  or  good 
success.  Take  a  monarchy,  and  suppose  the 
title  to  the  crown  (the  legitimacy,  for  in- 
stance, of  the  heir  apparent  oi'lhe  last  mon- 
arch) to  be  in  dispute.  Half  the  people  belie\e 
the  legitimacy  ;  the  other  half  disbelieve  it. 
Each  half  aie  t'vitoi*,  to  the  other  halt. 
Which  are  so  h\  law?  It  depends  upon  the 
course  taken  b\  a  few  hall*  of  different  **i/es. 
Hut  will  it  I)*1  *aid  that  the  course  taken  by 
the  balls*  aitbnls  any  indic.itmn  ot  the  nde 
on  which  the  pre.'itcst  proportion  of  \eracity 
is  to  be  found1'  In  cases  like  these  (not  to 
speak  of  concealed  traitors,)  every  non-juior 
ut  least  is  at  IMS  heart  a  tiaitur.  I  Jut  is  lie 
the  less  trustworthy !  On  the  c(Aitr.iry,  \\lio 
does  not  see  that  In*  is  by  -o  much  the  moie 
PO'  His  adherence  to  vei, icily,  his  nisc'iM 
bility  to  the  force  of  sinister  inlciot,  is  rsta- 
l>lished  by  the  most  incontestable  cudence  - 
by  evid<  nee  MIC«  a-  no  adherent  to  the  MIC- 
ce^sful  side  has  it  in  his  po\\ei  to  give. 

During  the  wai  line  bet  ween  the  t  \\oro-cs, 
— that  i^,  honmcnci.itionto  i.'cnci.ition,  -  the 
good  people  ol  Kni'land,  good  and  bad  toge- 
ther, \\cie  altein.itelj  lox.ilisU  and  tiaitois 
consequent Iv,  it  the  men  ot  l.iw  were  tit  to 
be  believed,  in  all  that  timcM-nnv  a  man  in  the 
country  that  w,i>  lit  to  hi1  believed  * 

H\  a  numerous  and  icspcctahlc  de-ciiption 
of  men,  probably  by  agre.it  majoiitj  ot  those 
to  whom  the  historv  of  their  countiy  is  an 
object  ot  interest,  Russel  and  S\dno\  (  Ku^el 
at  an}  rate)  scorn  to  be  icgiiidcd  as  patterns 
of  heroic  virtue:  of  viitue,  not  simply  in  ic- 
spect  of  the  geneinl  tenor  of  their  lives,  but 
in  respect  of  the  \ery  act  which  brought  the 
life  of  each  of  them  to  its  close.  Roth  pat- 
terns (let  us  say)  of  heroic  viitue:  yet,  it  in 
the  eye  of  the  law  ^for  that  is  the  question) 

*  Look  back,  as  above,  to  a  few  hundred  years' 
distance  in  the  track  of  time,  you  see  a  whole 
nation  composed  of  traitors.  Look  on  to  a  few 
hundred  degrees'  distance  in  the  track  of  space, 
you  may  .see  a  whole  colony  composed  of  felons  : 
and  felons  not  hi  posse  merely,  like  the  traitors, 
but  in  rsti'i  duly  converted  into  that  state  in  due 
form  of  law.  Unon  the  evidence  of  this  or  th.it 
one  of  those  felons,  this  or  that  other  of  them 
has  from  time  to  time  suffered  death:  murdered, 
thereby,  or  not  murdered,  is  a  question  I  leave 
undisclosed  for  the  amusement  ot  those  who  sent 
them  there. 

Question  for  a  law  debating  club:  Where  are 
we  to  look  for  the  worst  murderers ;  to  the  Court 
of  Common  Pleas  hanging  a  man  upon  good 
evidence?41  or  to  a  New  South  \Vale*»  Criminal 
Court  hanging  a  man  upon  such  bad  evidence, 
that  is,  upon.no  evidence? 

a  Said  to  be  murder.  (Hawkins.) 


these  men  were  not  traitors,  what  men  ever 
were  or  can  be? 

Next  below  treasons,  stand  imclergyable 
felonies.  Among  these,  take  homicide  in  the 
way  ot  duelling. 

Two  men  quarrel  ;  one  of  them  ealls  the 
other  a  liar.  So  highly  does  he  prize  the  re- 
putation of  vciacity,  that,  i  at  her  than  buffer 
a  stain  to  remain  upon  it,  he  determines  to 
risk  hi*-,  life,  challenges  his  adversary  to  light, 
and  kills  him.  Jin  imprudence,  in  its  sapience, 
knowing  no  difference  between  homicide  by 
consent,  bj  which  no  other  human  being  is 
put  in  fe«ir —  and  homicide  in  pursuit  of  a 
scheme  of  high \\  ay  lobbeij,  of  nocturnal 
lmi!Mkhic.iking,  by  which  every  man  who  has 
a  life  is  put  in  tear  of  it,  —  has  made  the  one 
and  the  othei  mm  del  9  and  consequently  fe- 
lon} The  mnn  prctcis  death  to  the  impu- 
tation of  a  lie,  -and  the  inlciemv  of  the  law 
i^,  that  he  cannot  open  hU  mouth  but  lies 
will  issue  horn  it 

Such  are  the  hicnnsMi  ncic*.  \\hich  are  un- 
avoidable in  the  application  of  an\  rule*  which 
takes  improbit}  for  a  giound  of  exclusion. 
T.ikc  it  fora  ground  ot  Mi-pirion  onl\,  all 
the-cab-unliMe-*  ait»  avoided.  On  c.icli  OC-IM- 
sioii  evei  \  man  is  judged  of  by  IIH  o\\n  woiks. 
A  man  is  not  pionounced  unw<>ith\  ot  credit, 
meich  beciiusf  otlu'i  men,  who  have  com- 
mitted othei  a<§t^  accidental!}  called  by  the 
same  name  as  M>  i  e  art  of  his,  aie  supposed 
mi  worth)  of  ciedit.  The  suspicion  is  found- 
ed, not  on  the  rArs.*.  of  the  olfence  (which,  as 
offences  arc  clawed,  **lio\\s  nothing ;)  nor  jet 
on  the  I/run*  ot  the  offence,  an  indication  still 
pieunant  \\ith  delusion;  nnr,  more  implicitly, 
snmiirh  as  on  the  sy^-r^-s;  but  lather  on  the 
individual  olFcnce  :  and  thus  each  shade  of 
delinquency  raises  up  that  shade,  and  that 
shade  alone,  of  suspicion,  that  belong  to  it. 

If  the  Ic^i^lator  had  his  cluticc  of  witnesses 
upon  every  occasion,  and  witnesses  of  all  sorts 
in  his  pocket,  he  would  do  well  not  to  pro- 
duce aii\,  upon  an}  occasion,  but  such  over 
whose  conduct  the  tutelary  motives  exercised 
despotic  swaj  :  in  a  woid,  to  admit  no  other 
men  for  witnesses  than"  peifcct  men.  Hut 
perfect  men  do  not  cxi.st :  and  if  the  earth 
were  covered  with  them,  delinquents  would 
not  send  for  them  to  be  witnesses  to  their 
delinquency.  In  Mich  a  state  of  things,  then, 
the  legislator  has  this  option,  and  no  other: 
to  open  the  door  to  all  witnesses,  or  to  give 
licence  to  all  crimes.  For  all  purposes,  he 
must  take  men  as  he  linds  them:  and,  for 
the  purpose  of  testimony,  he  must  take  such 
men  as  happen  to  have  been  in  the  way  to 
see,  or  to  say  they  have  been  in  the  \\«>  to 
see,  what,  had  it  depended  upon  the  actors, 
would  have  been  seen  by  nobody. 

A  very  short  argument  might  be  sufficient 
to  satisfy  us  of  the  insufficiency  of  all  argu- 
ments drawn  from  the  topic  of  criminality  in 


414 


RATIONALE  OF  JUDICIAL  EVIDENCE. 


[B  IX.  P  III 


the  lump.  The  evidence  of  an  accomplice  is 
admitted,  whatever  be  the  cnme,  at  least 
f  which  is  abundantly  sufficient  for  the  pur- 
pose) in  crimes  which  an»  resided,  as  being  of 
the  deepest  dye,  and,  as  affoidmg  the  strongest 
ground  for  exclusion  HI  the  instance  of  a  wit- 
ness whose  cnminaht},  whether  of  the  same 
or  a  diffeient  species,  is  of  Icssierent  date  * 

Supposing  rruniridlity  in  general  to  be  a 
just  ground  of  incapacitation  in  this  behalf, 
on  the  nait  of  a  witness  pi  educed  in  favour 
of  a  criminal  prosecution, — theciiiuiiuility 
manifested  by  a  paituipation  in  that  vei> 
crime  would  afford  a  jnster  giound  than  can 
be  found  on  the  part  of  a  cimnnal  not  in  the 
same  piedicament 

Supcnoi  ceitamty,  and  supeiior  fieshnes^, 
are  cncum^tances  that  concui  in  giving  to  the 
giound  of  exclusion,  in  tins  case,  a  degiec  of 
strength  which  is  scarcely  to  be  found  in  any 
other 

Fust,  in  icgaid  to  ceitainty  certainty  of 
past  depravity  In  other  cases  the  evidence 
of  criminality  (the  only  evidence  admitted  by 
the  law)  is  the  lecord  of  conviction  But 
the  conviction  may  have  been  euoneous  the 
man  may  have  been  innoc  ent,  though  the  jury 
thought  him  guilty  Heie  he  sa^s  himself 
he  was  guilty,  and  unfolds  all  the  ciicum- 
stances  of  his  guilt  curuinstanccs  \vithout 
which  it  would  not  have  been  in  his  power 
to  display  the  guilt  of  the  accomplice  against 
whom  his  evidence  is  pioduced 

Next,  in  regard  to^/i'sAncs?  foi  on  fit- 
ness depends  the  pioMiinption  of  pnwnt  de- 
pravity, without  which,  past  is  nothing  to 
the  purpose  of  piesent  depiavity,  as  icndeicd 
probable  by  past  In  olhei  eases,  the  cium- 
nality  may,  it  is  true,  be  lecent ,  but  what  n 
equally  true,  is,  that  it  may  be  an)  number 
of  years  anterior  to  the  time  when  the  testi- 
mony is  given  Long  befoie  that  period,  the 
cnme  may  have  been  for  evei  buned  in  obli- 
vion, and  the  ohaiaetei  i exonerated  Heie, 
the  taint  on  the  evidence  is  as  fcesh  as  the 
crime,  by  the  piosecution  of  which  the  evi- 
dence is  called  forth  f 

*  Most  commonly,  evidence  of  this  description 
has  other  evidence  of  some  sort  or  other,  though 
frequently  but  circumstantial,  to  support  it;  in- 
deed, it  is  seldom  that  circumstantial  evidence 
can  be  altogether  wanting  Hut  instances  have 
happened  m  which  tbe  decision  (the  verdict  of  a 
jury  under  the  direction  of  a  professional  judge) 
has  been  grounded  on  this  without  any  other 
evidence,  such  is  the  credit  that  has  been  given 
to  it,  and  may  still  be  given  to  it  at  any  tune  — 
[It  has  never  been  done  in  modern  times.  Kex 
v.  Durham;  Smith  and  Da  vis's  case,  1  Leach, 
4/8.  The  judges  now  require  corroborative  tes- 
timony, not  only  as  to  the  thing  done,  but  also 
as  to  tne  identity  of  the  peison,  charged  with 
having  done  it:  in  default  of  which,  they  always 
recommend  the  jury  to  acquit.— Ed  ] 

•f  The  reason,  in  point  of  common  sense,  for 
tne  exclusion,  in  the  case  of&partweps  c 


In  a  double  view,  so  far  as  the  danger  of 
deception  is  concerned,  this  single  example 
ought  to  be  regarded  as  conclusive,  in  the 
charactei  of  a  proof  from  cxpeiience  ,  and  in 
the  rhdfiictei  of  an  an/umentum  ad  hvminem. 
In  the  character  of  an  appeal  to  expeuence. 
The  temptation  at  the  highest  pitch  the 
individual  exposed  to  it,  an  individual  belong- 
ing to  that  class  in  whom  the  pi  oneness  to 
yield  to  temptation  is  at  the  highest  pitch 
the  force  of  the  mendaeity-piompting  motives 
at  the  highest  pitch,  the  foice  of  the  menda- 
city-iestiaimng  motives  at  the  lowest  pitch, 
and  yet  mendacity  itself  unfrequent  in  com- 
parison with  veiacity,  and,  at  any  rate  (what 
is  the  only  thing  ultimately  material)  decep- 
tion, and  consequent  imsdecision,  extremely 
laie  t 

is  thus  strong  But  the  technical  reason — the 
reason  to  winch  so  much  importance  is  attached 
on  other  occasions— failing  the  reason  founded 
on  the  piobabihty  of  mendacity,  is  thrown  aside. 
In  law,  it  is  not  ^nnnnahty  that  incapacitates, 
but  wjainy  Now  infamy,  like  most  other  words 
which  have  been  borrowed  from  the  language  of 
ordinary  life  by  the  language  of  law,  has  two 
meanings  one  meaning  when  uttered  by  un- 
learned— another  meaning  when  by  learned  lips. 
When  a  person  who  is  not  a  lawyer  hears  of  «/i- 
Juwy  of  chaiuitei,  he  usually  supposes  that  it  is 
the  same  thing  as  criminality,  or,  at  least,  that, 
when  there  is  no  doubt  of  a  man's  having  com- 
mitted a  crime,  it  does  not  need  the  assistance 
of  any  such  thing  as  a  speech,  from  any  such 
functionary  as  a  judge,  to  rendei  him  infamous. 
Lawyers,  however,  have  determined  that  infamy 
is  the  consequence,  not  of  the  cnme^  nor  even 
of  the  conviction)  but  of  the  judr/in^nf  Now, 
as  the  accomplice,  who  turns  what  is  call  eel 
king's  evidence,  usually  has  not  been  tried,  he 
cannot  have  been  convicted,  nor  consequently  can 
judgment  have  passed  against  him  There  is  no 
infamy,  theretoic,  and  consequently  no  untrust* 
worthiness.*  Let  him  even  ha\e  been  convicted, 
and  on  the  clearest  evidence,  so  judgment  have 
not  passed,  he  will  speak  the  truth .  but  so  soon 
as  it  has  passed,  he  is  unfit  to  be  believed ;  from 
that  moment  he  is  a  liar.  It  might  appear,  never- 
theless, to  common  sense,  that,  other  things  be- 
ing the  same,  it  can  make  veiy  little  difference 
in  the  probability  of  a  manS  telling  the  truth, 
whether  or  no  certain  words  have  been  uttered 
by  a  fudge. — Editor. 

J  The  absence  of  complaint  on  this  ground 
is  the  more  remarkable,  and  adds  the  greater 
force  to  the  argument,  inasmuch  as  on  other 
grounds  the  eftcct  of  the  permanent  offers  of  re- 
ward held  out  by  statute  has  been  matter  of  fre- 
quent and  just  complaint.  Rewards  to  different 
amounts  being  held  out  for  crimes  regarded  as 
rising  one  above  another  m  malignity,  profes- 
sional men  forbear  to  inform  against  a  man  till 

a  This  is  an  exaggeration;  the  untrustwor- 
thufess  of  the  evidence  of  the  accomplice  who 
secures  his  own  pardon,  by  endeavouring  to  con- 
vict his  associates,  IB  pointed  out  in  the  books, 
and  acted  upon  by  the  judges,  as  has  been  seen 
in  the  note  to  the  preceding  page.— Ed.  of  this 
Ldiiwn. 
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In  the  character  of  an  argument  urn  ad  ho- 
minem,  its  operation  seems  to  be  still  more 
forcible. 

When,  in  case  of  deception  and  consequent 
nmdecinion,  the  mischief  is  so  groat  —  \\  hen, 
in  a  word,  it  Ls  at  th.  Li^hcM  po  siblr  pitch, 
amounting,  perhaps,  to  the  mminT  of  an  in- 
nocent man,  —  you  scruple  not  to  /jive  admis- 
sion to  the  evidence.  Kvei  y  day  you  admit 
it  —  you  all  admit  it;  by  none  of  you  has  so 
much  as  a  suspicion  been  entei tamed,  or  at 
least  been  protc^ed  to  be  entertained,  thai 
the  admission  ot  it  is,  upon  the  whole,  unfa- 
vourable to  the  interests  of  truth  and  justice. 
Yet,  where  the  temptation  amount1*  to  no- 
thing—  where  the  capacity  ot  opposing  to  the 
temptation  (if  there  were  any)  that  resist, 
ance  which  probity  reqimes  remains  uniin- 
peached  —  and  where  the  mischief,  in  ease  of 
deception  and  consequent  misdiM-ision,  i»  next 
to  nothing,  —  even  theie,  it  buUthc  shadow 
of  an  intere-t  Hit  beiore  \oiir  e\es  jou  scni- 
ple  not  to  shut  an  inexorable  door  ngauist  tho 
evidence. 

\Ve  have  seen,  in  some  measure,  what  I-* 
to  be  thought  of  the  incap.ici  tat  ions  grounded 
upon  interest.  We  now  know  what  to  think 
of  the  incapaeitations  founded  <>n  ci  umnalit\ . 
Add  intcn'st  and  t  nmutultf;/  toyethei,  and  oil- 
serve  what  follows.  Interest  incap.icitati  *•— 
ciiminahty  incapacitates:  interest  an. 1  ciiim- 
nality,  each  m  the  highest  degree,  do  not  in- 
capacitate. In  giammaiians'  lo^ic,  two  nega- 
tives make  an  atliiiiicitive  :  in  la\v\eis'  logic, 
two  ailhinatives  make  a  negative.  In  vulgar 
arithmetic,  one  and  one  make  tuo:  in  law- 
yer'* aiithmetic,  one  and  one  make  not  tuo, 
but  nothing 

Oh  I  but  lawyers1  interest  is-  pecuniary  in- 
terest: and  this  mteicst,  \\hich,  beim*  added 
to  ciiimnalit},  iiMiioves  the  incapacitation,  is 
only  the  mere  interest  of  selt-pi enervation  in 
regaid  to  lile,  and  nothing  more.  Well  then, 
add  pecuniary  interest:  add  LiwyeiV  only 
interest  to  other  people's  strongest  interest : 
put  three  grounds  ol  mrapacitafion  together: 
instead  of  two,  the  three  put  together  still 
make  nothing,  as  before.  A  pardon,  together 
with  a  reward,  is  ollered  to  one  conciliator 
for  the  discovery  of  anothei  :  neither  reward 
nor  pai don  given,  unless  the  man  informed 
against  is  convicted.  This  is  exery  day's 
practice.  Such  is  the  invitation  :  and  the 
doors  of  justice  are  thrown  open  to  the  seum 
of  the  earth  thus  collected.  After  this,  split 

his  guilt  has  risen  to  such  a  pitch  as  to  entitle 
the  informer  to  the  highest  (the  £40)  reward.  Jt 
is,  or  at  least  is  supposed  to  be,  a  point  of  nolicy 
not  to  gather  the  fruit  till  it  is  ripe.  The  whole 
system  of  rewards  offered  to  accomplices  in  first- 
rate  crimes  (a  system  unknown  upon  the  Conti- 
nent) has  groun  out  of  the  exclusion  put  by 
English  law  upon  self-criminating  testimony: 
of  which  in  its  place. 


hairs,  and  raise  quibbles  about  a  farthing's- 
worth  of  intcicst  in  one  shape,  and  a  far- 
things-worth  in  another.* 

§  4.  If  exclusion  on  the  ground  nf  convicted 
mendacity  irric  justifiable,  Kntjl^h  lawyers 
undjutlyrs  should  b&  e.i  eluded. 

First,  as  to  the  professional  law\er  —  the 
lawyer  in  full  practice.  1  speak  not  of  atlui- 
nejs,  who,  when  it  happens  to  them  to  lie,  lie 
rather  in  deportment  than  in  language,  in  deeds 
rather  than  in  words:  or,  it  in  written  words, 
in  words  prepaid!  for  them  by  the  client's  lips. 
The  indiscriminate  defence  of  right  and  wrong, 
by  what  is  it  kept  up,  but  by  the  indiscrimi- 
nate advancement  of  truth  arid  falsehood? 

What  the  perjurer  has  done  once,  and  per- 
haps but  once,  the  advocate  is  doing  in  every 
da} 's  practice.  Occasion,  motive,  everything 
the  same,  except  the  punishment  and  the  ce- 
remony: the  ki*s  given  to  the  book  in  one 
ease — not  given  to  it  in  the  other. 

The  peijmer  makes  a  lie,  the  advocate  cir- 
culates it :  the  peijuier  gives  words  to  it,  the 
.idvocdte  effect.  To  what  amounts  the  differ- 
ence '•>  To  the  same  as»  between  the  part  borne 


*  One  species  of  evidence,  evidence  of  the 
most  useful  kind,  is  bv  this  exclusionary  rule 
mi  \orably  shut  out.  The  evidence  admitted  is 
thtit  of  a  paitdker  of  the  crime,  who,  in  recom- 
pense tor  such  evidence,  obtains  the  equivalent 
ofap.irdon:  indeed,  more  than  the  equivalent 
of  \vhdt  is  granted  under  th.it  name.  This  man, 
then,  upon  requisition,  gues  information  of  as 
m..iiy  dimes  as  ho  h.ts  linen  witness  of;  or  at 
liMxt  ot  as  many  as,  being  knoun  to  be  acquaint- 
ed with,  he  is  required  to  give  evidence  of.  But 
the  persons  convicted  uith  or  without  such  bought 
evidence,  have,  many  of  them  (perhaps  most  of 
them,)  their  catalogue  of  crimes  of  others  to 
which  they  hcivi  hem  privy,  and  which,  if  re- 
quired and  admitted,  they  might  be  instrumen- 
tal in  bringing  to  justice.  Such  evidence  world 
no*  always  [&  given:  the  quality  or  quantity  of 
inducement  necessaiy  to  the  extraction  of  it 
mould  not  always  be  found.  It  uotiM,  however, 
sometimes,  perhaps  not  unfrequcntly,  be  found: 
conscience,  which  so  often  produces  from  a  man 
the  confession  of  his  own  crimes,  would  naturally 
have  kss  difficulty  in  producing  the  relation  of 
those  of  other  men.  Whenever  it  happened  to 
be  produced,  a  more  unsuspicious  species  of  evi- 
dence couLl  hardly  be  found  anywhere:  were  it 
obtained  by  hop-  s  of  pardon,  it  would  indeed  in 
that  case  be  upon  a  footing,  but  no  more  than 
upon  a  footing,  with  the  evidence  obtained  by 
the  virtual  sort  of  pardon  above  mentioned :  when 
afforded  without  nopes  of  pardon,  it  would  na- 
turally and  almost  certainly  be  the  pure  result 
of  conscience.  In  capital  cases  more  particularly, 
corruption  would  be,  practically  speaking,  out  of 
the  question,  since,  by  the  supposition,  the  man 
would  almost  immediately  be  out  of  the  reach 
of  all  earthly  reward  as  well  as  punishment  It 
is  just  possible,  but  not  at  all  probable,  that  for 
the  sake  of  eating  and  drinking  a  little  better 
during  the  short  interval  before  cleath,  he  should 
designedly  produce  the  destruction  of  a  fellow- 
creature. 
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by  one  man  and  that  borne  by  another  in  a 
plan  of  forgery. 

The  lawyer  indeed  has  his  licence  to  plead, 
his  licence  under  the  seal  of  the  moral  sanc- 
tion •  the  perjurer  has  no  such  licence     Un- 
questionably the  licence  makes  a  diffcience 
contempt  and  powef  sit  not  on  the  same  head 

One  diffei  once  requires  to  be  marked  The 
licence  granted  to  the  advocate  confines  it- 
self to  the  case  wheie  it  is  in  that  character 
that  he  acts  wheie  it  is  to  the  use  of  others 
that  he  lies  As  truly  as  the  coin  tier  said,  non 
omnibus  dormio,  the  advocate  may  say,  non 
omnibus  mcnlior  foi  (the  fee,  and  the  repu- 
tation of  impressive  and  successful  lying, 
except e<],)  if  he  lies  to  his  own  use,  ho  goes 
beyond  his  licence 

But  when  the  habit,  thus  in  ceaseless  ex- 
ercise, has  been  matured  into  a  second  na- 
ture, is  it  so  natuial  that  the  line  thus  faintly 
marked  out  should  never  be  crossed  >  Is  it 
not  more  natrnil  that,  as  public  wiongs  have 
been  known  to  mix  with  private,  the  conceins 
of  others  thould,  to  this  purpose,  now  and 
then  mix  themselves  \uth  a  man's  own9 

Concetwm  t\t  oialoribus  ah</urd  nicntui  in 
historic.  To  the  oiator  who  laid  down  the 
rule,  was  it  tin  unfiequent  occuiience  to  see 
him  affoiding  the  example  g 

To  a  butchei,  it  may  happen  to  be  a  man 
of  humanity  he  has  a  licence  for  shedding 
blood,  a  licence  sealed  with  the  same  seal  as 
that  under  which  the  advocate  acts  in  the  ut- 
terance ot  falsehoods  The  licence  extends 
to  quadrupeds  of  all  soils  ,  it  does  not  extend 
to  bipeds,  or  at  least  to  bipeds  without  fea- 
thers Yet,  when  human  life  is  at  stake,  a 
butchei  is  nevei  put  upon  a  jur\  * 

It  seems  scarcely  in  the  nature  of  things, 
that,  in  point  of  testimonial  trustworthiness 
the  testimony  ot  a  professional  advocate 
should,  in  any  country,  or  under  any  system, 
be,  in  the  eye  of  reason,  altogether  upon  a 
level  with  that  pt  a  man  of  an  equally  culti- 
vated mind  in  another  station,  taken  at  ran- 
dom But  whatever  untrust worthiness  may 
be  found  attached  to  the  char  actei  on  European 
ground,  by  far  the  greatest  part  of  it  will  be 
found  referable  to  the  technical  system  ,  and 
Whatever  ulterior  degree  of  untrust worthiness* 
may  be  found  attached  to  it  on  English  gr  ound, 
will  be  found  referable  to  the  peculiar  degree 
of  malignity  to  which  the  endemial  disease  of 
that  system  has  risen  in  England 

Under  the  natural  system  (were  it  ever  re- 
stored)—  under  the  most  perlect  system  ima- 
ginable.— the  profession  of  the  advocate  never 
could  cease  to  be  necessary,  how  much  less 
soever  might  be  the  demand  for  the  exercise 
of  it.  But,  under  the  natural  system,  the  ad- 
vocate is  only  the  assistant,  the  bottle-holder, 

*  As  to  this  fallacy,  vide  supra,  p.  61,  sub- 
note*. 


of  the  suitor ,  under  the  technical  system,  the 
champion,  the  substitute* 

Undei  the  natural  system,  the  suitor  be- 
ing essentially  present—  present,  so  long  and 
as  often  as  any  matter  of  fact,  coming  in  any 
way  under  his  cognizance,  is  in  question, — 
there  stands  somebody,  there  stands  the  suitor 
in  his  proper  person,  responsible  for  the  truth 
of  everything  that  is  said  in  his  behalf  the 
pei son  so  responsible  is  aluays  present  in  the 
face  of  the  bystandeis  and  the  judge  in  vain 
would  the  advocate,  the  echo,  the  hearsay 
witness,  pi  etend  to  believe  what  the  pi  incipal, 
then  standing  before  him,  dares  not  ventuie 
to  assieit,  or  at  any  rate  to  peisist  in. 

When  the  client  is  out  of  the  way,  not 
only  of  punishment  but  of  shame,  the  ad- 
vocate (no  longer  the  bottle-holder  but  the 
substitute)  soaring  on  his  own  wings,  be- 
lieves, and  pi  oiliiuns  aloud,  whatever  is  most 
coiivcmentjito  be  believed  Hi**  gospel  is  in 
his  hand,  in  his  buef  he  beholds  his  suffi- 
cient \\arrarit  from  beginning  to  end,  the 
paper  maybe  composed  of  lie;,  of  lies  replete 
with  infamy,  but  the  weight  of  it  falls  nob 
on  k»  shoulders 

In  the  writings  of  lawyers,  a  topic  which, 
of  coui^e,  cannot  be  an  unfiequent  one,  is  the 
respectability  of  the  piofessional  (haractci 
the  tianscendant  excellence  of  the  function* 
in  the  exercise  of  which  it  manifests  itself: 
whatever  in  talent  is  most  bnlliant,  whatever 
irr  learning  is  most  profound,  joined  together 
and  acting  in  the  service  ot  justice  What  a 
maker  of  sticks  has  nexer  yet  been  known 
to  forget,  is,  that  to  every  stick  theie  arc 
two  encK  what  a  maker  of  this  sort  of  pa- 
negync  takes  c.ne  never  to  remember,  isf 
that  to  e\eiy  cause  there  are  two  sides,  and 
that  only  one  of  these  c  an  possibly  be  in  the 
right 

Anothei  case  which  presents  itself  as  a  sub- 
ject of  examination,  in  regard  to  exclusion  of 
testimony  on  the  scoie  of  appropriate  impro- 
bity, is  that  of  English  judgeship 

In  speaking  of  this  case  of  habitual  men- 
dacity, nothing  fciither  will  be  requisite  than 
the  marking  those  circumstances  which  con- 
cui  in  distinguishing  it  from  the  last  preceding 
case 

Meantime,  lest  the  condition  of  being  ha- 
bitually stained  with  this  degrading  vice 
should  be  legarded  as  a  necessary  one,  in- 
delibly attached  to  one  of  the  most  exalted 
functions  in  government,  it  ma}  be  proper  to 
premise,  that  England  is  the  country  on  which 
the  imputation  will  be  found  to  rest,  if  not 
to  the  exclusion  of  any  other,  at  least  in  a 
degree  of  most  prodigious  pre-eminence. 

EVen  to  that  other  of  the  three  united  king- 
doms which  is  contiguous  to  England,  the 
contagion  has  not  extended  itself  though,  on 
the  othei  hand,  it  has  crossed  the  sea,  and 
involved  the  other  kingdom,  the  laws  of 
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which  have  been  drawn  from  an   English 

source. 

Even  in  England,  the  number  of  the  per- 
sons thus  regularly  infected  is  so  small,  that 
were  numbers  the  sole  object,  this  head  of 
preferable  exclusion  might  seem  to  have 
scarcely  a  claim  to  notice.  But  when  it  is 
considered  that  the  station  here  in  question, 
limited  as  is  the  number  of  the  occupants, 
s  among  the  chief  fountains  from  which  the 
public  morals  are  derived ;  and  that  in  one 
of  them  in  particular,  sits  a  reverend  per- 
sonage, who  among  his  official  titles  numbers 
that  of  custos  morum  of  the  nation,  guardian 
3f  the  public  moials;  the  paucity  of  the 
occupants  will  hardly  be  adduced  as  a  suf- 
ficient reason  why,  in  this  point  of  view,  any  * 
more  than  in  any  other,  the  station  should 
be  passed  by  as  an  object  undeserving  of  re- 
gard. 

Had  Clodius  in  his  day  paid  a  risit  to  this 
island,  for  the  purpose  of  delivering  a  set  of 
lectures  on  the  virtue  of  conjugal  fidelity; 
or  had  Messalina  come  over  and  purchased 
the  site  of  Camden  House,  for  the  purpose 
of  erecting  upon  the  premises  a  boarding- 
school  upon  an  imperial  scale,  for  the  educa- 
tion of  young  ladies;  the  individuality  of  the 
bwo  characters  would  scarcely  have  passed 
is  a  reason  why  their  conduct  in  their  re- 
spective situations  should  be  passed  by,  as  an 
object  too  inconsiderable  for  notice. 

Between  the  mendacity  of  the  advocate 
and  that  of  the  judge  (the  scene  is  now  con- 
fined to  England,)  there  is  this  difference. 
Among  advocates,  taking  any  given  indivi- 
dual, the  exemplification  of  the  quality  is 
rather  matter  of  suspicion  than  proof.  That 
&  large  portion  of  his  time  is  thus  employed, 
is  clear  be}ond  dispute;  but  it  would  not 
always  be  easy  to  say  exactly  what  particular 
portion  or  portions  —  to  fix  upon  tin;  particu- 
lar cause,  or  hour,  or  minute.  In  the  instance 
of  the  judge,  tins  difficulty  has  no  place.  In 
this  shape,  as  well  as  in  so  many  others,  the 
fruits  of  his  industry  are  upon  record:  his 
name  is  subjoined  to  them,  and  in  his  own 
hand:  they  are  consigned  to  that  sort  of  in- 
stnunent  which  (as  if  to  give  the  better  effect 
and  virtue  to  this  its  quality)  is  proclaimed 
aloud  as  the  standard  of  truth:  that  mass 
of  authoritative  and  privileged  asseveration, 
which  no  other  asseveration  (come  it  from 
what  quarter,  or  from  whatsoever  number  of 
quarters,  it  may)  is  ever  to  be  suffered  to 
contradict:  a  mass,  the  matter  of  which, 
being  constantly  (in  the  greater  part  of  it) 
false,  is  on  that  account  to  be  as  constantly 
taken  for  true.  * 

To  be  at  a  loss  for  specimens  of  the  exer- 
cise of  this  talent,  would  be  as  if  an  astrono- 
mer were  to  be  at  a  loss  to  find  stars  in  the 
milky  way.  In  the  selection  —  since  for  illus- 
tration's sake  a  specimen  must  be  produced 
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— in  the  selection  lies  the  only  difficulty. 
To  give  them  all,  would  be  to  transcribe  no 
small  part  of  the  collection  of  those  fruits  of 
professional  industry,  which,  in  professional 
language,  are  known  by  the  name  of  books 
of  practice.  To  transcribe  them,  on  the  pre- 
sent occasion,  would  be  to  imitate  the  la- 
bour of  the  ingenious  attorney,  who,  on  the 
occasion  of  the  entry  of  names  and  baptisms 
on  a  blank  leaf,  took  occasion  to  enrich  the 
budget  of  evidence  with  an  office  copy  of  the 
Bible. 

In  the  Muriaye  de  Figaro,  the  travelled 
valet,  speaking  of  England,  represents  cursing 
and  swearing  as  the  matter  constituting  the 
basis  of  conversation.  Though  matter  of  that 
sort  is  more  abundant  than  a  lover  either  of 
good  sense  or  piety  would  wish,  yet,  taken  in 
the  quantity  there  assigned,  the  proposition 
cannot  but  be  considered  as  tinctured  with 
that  exaggeration,  which,  being  natural  to 
the  occasion,  shows  itself  for  what  it  is. 

If,  instead  of  that  vice,  he  had  fixed  upon 
the  vice  of  l)ing;  and,  instead  of  common 
conversation,  upon  that  sort  of  regulated  dis- 
course in  the  delivery  of  which  a  man  might 
be  expected  to  be  more  particularly  on  his 
guard;  and  had  his  observation  been,  that  in 
England  lying  constitutes  the  basis  of  judicial 
procedure;  his  remark  would  have  contained 
nothing  beyond  the  simple  and  altogether  in- 
disputable tiutli. 

Stippoitcd  by  irresistible  power,  effrontery 
has  hardened  itself  to  such  a  pitch,  as  to 
affect  to  regard  mendacity  under  the  pallia- 
tive name  ot  fiction:  mendacity  in  the  mouth 
of  judges  —  mendicity,  the  source  of  fees,  as 
conducive,  as  even  neccssar},  to  justice. 

Sucli,  in  that  exalted  station,  being  the 
practice,  the  habitual  practice,  —  what,  in 
point  oi  chiu  act  or  and  reputation,  is  the  con- 
siqiifiMv0  Jiyst  what  it.  might  naturally  be 
expected  to  be:  that  in  the  scale  of  trust* 
worthiness,  the  asseition  of  an'English  judge, 
writing  in  that  character — the  assertion  of  the 
guardian  of  English  morals,  stands  exactly  at 
the  lowest  degiee  conceivable.  Not  only  is 
this  state  of  things  generally  notorious,  but 
it  is  built  upon  as  such  by  the  acts  of  the 
legislature:  and  this  so  truly  and  effectually, 
that  it  is  upon  the  known  untrustworthines* 
—  upon  the  infamy,  of  this  exalted  character! 
that  the  law  depends  for  the  efficacy  of  ita 
arrangements. 

Among  the  other  devices  employed  by  the 
authors  of  the  jurisprudential  system  for  the 
attainment  of  their  ends,  was  that  of  word- 
ing their  notices  in  such  manner  as  to  convey 
no  information :  the  consequence  of  which, 
actual  as  well  as  intended,  was,  that  a  man 
was  punished  and  pillaged  as  for  a  con- 
tempt of  the  orders  thus  carefully  kept  from 
coming  to  his  knowledge.  The  people  ol 
England  having  been  under  a  course  of  pil* 
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lage  in  this  form  for  some  centimes,  the  cries 
of  the  oppressed  prevailed  at  length  with  the 
legislative  to  apply  what  the  authois  of  the 
grievance  (the  persons  by  whose  counsels  the 
legislature,  on  occasions  of  this  sort,  goveins 
itself  of  course,  for  want  of  being  able  of 
itself  so  much  as  to  undeibtand  the  language,) 
what  the  authois  of  the  grievance  piesented 
in  the  chaiactei  of  a  remedj  Instead  of  the 
sham  notice,  which  till  then  had  been  the 
only  notice  ever  delivered,  — instead  of  this 
sham  notice  by  itself,  the  instiument  was  in 
futute  to  contain  two  notices  The  one  was 
and  is  the  old  sham  notice,  signed  by  the 
judge — the  customary  heap  of  lies  —  the  of- 
ficial discourse  of  the  judge,  whose  name,  in 
Ins  own  handwriting,  conveying  the  assu- 
rance of  its  venty,  wab  inscribed  on  it  The 
other  was  and  is  a  true  notice  —  a  notice  that 
may  be  at  least,  and  (the  nature  of  the  con- 
tents considered)  commonly  will  be,  a  true 
one,  signed  by  some  attorney  The  two  no- 
tices being  in  point-blank  contradiction  to 
one  anothei ,  on  what  docs  the  efhc  u  y  of  the 
tiue  instalment,  and  of  the  law  by  which  it 
was  instituted,  depend  9 

On  what  but  this?  viz  that  the  \\oid  of 
the  attorney,  \vho,  unless  by  accident,  has 
the  advantage  of  not  being  known,  shall  be 
taken  in  piefcience  to  that  of  the  jud^e, 
whom  everybody  knows,  and  who,  as  such, 
is  so  much  better  known  than  ti  listed,  that 
he  is  icgarded  as  unwoithy  of  all  ciedence 

The  assertion  thus  deliveied  (it  may  per- 
haps be  remarked)  has  not  received  the  sanc- 
tion of  an  oath  True  unless  any  such  duty 
as  that  of  veracity  should  be  understood  as 
comprehended  in  the  oath  of  office  But  \\  hat 
is  no  less  true  is,  that  the  assertion  is  of  that 
class,  to  which  the  icveicnd  authors  them- 
selves ascribe  a  degice  of  trust woithiness 
beyond  anj  which  they  will  aVow  to  an  as- 
sertion from  anv other  quarter,  though  backed 
by  the  sanction  of  an  oath  Records  instru- 
ments coming  authenticated  from  that  exalted 
and  thus  commanding  station, — recoids,  of 
the  verity  of  which  the  above  specimen  fur- 
nishes a  correct  idea,  aie  sure  to  be  believed 
i.  e  (though  known  for  what  they  aie)  acted 
upon  as  if  true  Depositions,  asseitions  from 
all  other  quarters,  though  sanctioned  upon 
oath,  may  be  believed  or  not  they  must 
take  their  chance  — but  iccords  aie  infal- 
lible 

Is  it  the  occasion,  and  thence  the  effect, — 
is  it  the  occasion,  or  the  ceremony,  that  makes 
the  political  mischief,  the  moral  tuipitude? 
Surely  not  the  ceremony,  but  the  occasion 
If  the  ceremony,  then  suppose  a  mass  of  tes- 
timony received  without  the  ceremony,  and 
an  innocent  man  convicted  and  life  destroyed 
upon  that  ground.  In  this  is  there  no  mischief? 
In  this  id  there  no  turpitude? 

On  the  other  side,  take  two  pieces  of  gold 


coin,  two  guineas,  each  of  full  weight,  and, 
under  the  eye  of  an  approving  judge,  to  change 
the  pusonei's  doom  from  death  to  transpor- 
tation, let  the  two-and-foity-shillings'- worth 
of  gold  com  be  valued  by  twelve  jurvmen, 
speaking  upon  their  oaths,  at  nine-and-thirty 
shillings,  and  no  more  *  Look  at  this,  which 
is  every  day's  piactice,  and  then  say  whether 
the  distinction  between  the  occasion  and  the 
ceremony  be  to  the  conscience  of  an  English 
judge  either  a  subject  of  doubt,  or  a  matter 
of  mdiifcience 

Thus  strong  is  the  objection  in  the  ca*»e  of 
the  English  judge  strongei  than  in  the  case 
of  the  advocate  —  itself  a  stiongcr  case  than 
that  of  the  convicted  peijmcr 

Mendacity,  it  must  not  be  forgotten,  is  the 
on!)  shape  in  wlm  h  improbity  is  hcie  in  ques- 
tion extended  to  othei  shape**,  the  imputa- 
tion would  be  unfounded,  and,  in  lespect  of 
its  unquestionable  groundlessness,  revolting 

The  Loid  High  Chancellor,  the  Lord  Chief- 
Justice,—  ^ou  might  be  every  day  in  his  com- 
pany, foi  any  numbei  of  >  ears,  without  being 
under  an>  the  smallest  degiee  of  apprehension 
on  t he  scoi e  of  > our  watch  Your  table  might 
be  covered  with  plate,  and  not  so  much  as  a 
tea-spoon  would  be  in  any  the  smallest  dan- 
ger of  finding  its  way  tioin  his  hand  into  his 
pocket  In  all  such  paitieulais,  jour  assu- 
lanee  of  piobity  on  the  part  of  the  aibitei 
of  the  lives  of  unlicensed  depredatois  might 
\vell  be  as  entne,  as,  on  the  part  of  any  such 
unlicensed  depicdatoi,  join  aasinanee  of  the 
opposite  quality  \\ould 

But  in  ii'giird  to  that  paiticular  modifica- 
tion of  im pi  obit)  which  alone  is  here  in  ques- 
tion, the  iiidttei  may  be  vteii  to  stand  upon 
a  veiy  diffVient  footing,  not  to  say  an  oppo- 
site one 

It  is  to  his  celebrity  and  long-continued 
experience  in  the  capacity  of  an  advocate,  that 
the  Loid  Chancellor  01  Loid  Chief- Justice  is 
indebted  for  his  commanding  situation  in  the 
charactei  of  a  judge 

In  the  case  of  the  unlicensed  depredator, 
mendacity  is  but  a  casual  piacticc,  an  acci- 
dentally-necessai  y  lesouice  Foi  the  purpose 
of  getting  your  watch,  no  lies  aie  told  by  the 
man  whose  dexterity  finds  means  in  the  crowd 
to  extract  it  out  of  your  fob  For  the  pur- 
pose of  getting  youi  spoons,  no  lies  are  told 
by  the  burglar,  to  whose  ingenuity  the  win- 
do  w-shuttei  of  your  butler's  pantry  has  proved 
an  insufficient  obstacle  If,  foi  con  vetting 
these  treasures  into  others  more  paiticularly 
adapted  to  his  immediate  use,  it  be  necessary 
for  the  acquirer  to  have  recourse  to  an  ordi- 
nary and  unconfederated  dealer,  —  true  it  is, 
that  in  that  case  a  story  may  eventually  be 
to  be  told  But  if,  between  the  man  of  dex 

*  For  the  alteration  of  the  law  in  this  respect* 
see  Vol.  VI-  p.  381,  Note  2,—JEd. 
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terity  and  the  man  of  thrift,  there  be  a  regular 
established  connexion,  cemented  by  the  ne- 
cessary confidence,  invention  has  no  need  to 
draw  upon  itself;  and  though,  in  the  shape 
of  depredation,  improbity  thus  extends  and 
doubles  itself,  in  the  shape  of  mendacity  it 
finds  no  place. 

Far  different,  not  to  say  directly  opposite, 
is  the  case  as  between  the  two  practitioners, 
on  the  ground  of  mendacity.  On  this  ground, 
what,  on  the  part  of  the  practitioner  whose 
strength  lies  in  his  hands,  was  but  a  casualty, 
is,  on  the  part  of  him  whose  strength  lies  in 
his  brains  and  tongue,  matter  of  regular,  of 
constant,  of  necessary  practice.  Set  the  one 
and  the  other  in  the  witness-box,  the  digni- 
fied practitioner  will  be  the  most  careful  not 
to  hazard  any  false  statement  that  would  be 
easily  open  to  detection ;  but  as  often  as  the 
nature  of  the  case  holds  out  security  against 
detection,  a  natural  consequence  &,  that,  of 
the  two,  he  shall  be  the  more  ready  at  the 
utterance  of  falsehood,  as  well  as  more  udioit 
and  successful  in  the  management  of  it. 

The  field  ot  psychological  facts  is  a  field 
which,  in  its  whole  extent,  holds  out  to 
learned  mendacity  this  encouraging  and  fos- 
tering security.  Under  his  brush,  like  drapery 
under  that  of  the  painter,  intentions,  motives 
disposition, character — everything  of  that  sort, 
takes,  on  each  occasion,  the  exact  shape  and 
hue  which  the  occasion,  and  the  purpose  that 
arises  out  of  it,  requires.  In  equity,  all  facts 
of  this  class  are  made  by  the  learned  draughts- 
man; at  common  law,  by  the  leading  counsel. 
Whether  of  his  own  stores,  or  by  adoption 
from  the  attorney,  from  the  paper  of  instruc- 
tions in  one  case,  from  the  brief  in  the  other, 
is  matter  of  accident,  and  not  worth  thinking 
about. 

In  all  these  particulars,  misrepresentation, 
whether  on  the  wrong  or  on  the  right  side,  is 
matter  of  course.  On  the  wrong  side  it  is 
matter  of  duty,  a  duty  the  more  imperious  the 
more  perilous  the  wrong;  and  punishment, 
in  the  shape  of  professional  dishonour  and  for- 
feiture of  practice,  would  be  the  congruence 
of  neglect:  if  on  the  light  side,  embellishment 
in  this  style  is,  if  not  a  duty,  at  least  a  merit, 
— and  reward,  in  the  shape  of  honour,  awaits 
the  skilful  and  successful  organ. 

In  the  production  of  these  cases,  strong  as 
they  are,  let  not  the  purpose  for  which  they 
are  adduced — let  not  the  pi  oposition  contend- 
ed for,  be  for  a  moment  out  of  sight.  Even  in 
these  strongest  of  all  cases,  that  of  the  advo- 
cate anywhere,  and  that  of  the  judge  in  Eng- 
land, the  object  is  not  to  recommend,  but  to 
reprobate,  the  shutting  the  door  against  tye 
evidence.  Rightly  you  can  never  act,  so  long 
as,  on  the  ground  of  untrustworthiness  and 
consequent  fear  of  deception,  you  shut  the 
door  of  justice  against  any  human  testimony. 
But  if  you  will  r.ot  act  rightly,  act  at  least 


consistently:  and  to  do  so,  you  must  shut 
the  door  in  the  first  place  against  yourselves* 
Judico  me  cremari,  was  the  decision  of  Judge 
Blackstone's  righteous  Pope:  take  that  case 
for  your  precedent,  and  say,  Judico  me  ex» 
cludi:  the  sacrifice  will  not  be  quite  so  great, 
the  decision  not  less  reasonable.  Having  done 
with  yourselves,  proceed  upon  your  learned 
brethren,  and  their  ungraduated  fellow-prac- 
tisers  the  barristers  of  the  present  time,  the 
apprentices  of  the  heroic  age.  From  them 
descend  to  solicitors,  and  to  attorneys,  if  any 
you  can  find,  who,  flying  from  public  odium, 
have  not  taken  shelter  under  the  former,  the 
less  hackneyed  name. 

When  the  testimony  of  these  venders  of 
falsehood  for  daily  bread  is  shut  out,  it  will 
be  time  enough  to  think  about  shutting  the 
door  against  the  ill-fated  Jonas,  whose  mis- 
fortune it  was  to  be  detected  in  acting,  for 
once  in  his  life,  without  a  licence,  that  part 
which  he  sees  performed  every  day  with  such 
universal  applause,  and  on  the  highest  thea- 
tres, under  the  sanction  of  a  licence. 

But,  above  all,  forget  not  that  most  deeply- 
learned  person,  whom  I  was  in  danger  to  have 
forgotten,  the  special  pleader:  who,  having 
never  opened  his  mouth,  has  never  spoken  a 
lie;  but  who,  from  his  first  entrance  into  the 
profession,  unto  the  present  moment,  what- 
ever  be  the  present  moment,  never  knew 
what  it  was  to  set  his  hand  to  a  single  paper 
without  a  lie  in  if. 

Let  us  not  mistake.  If  the  presumption  of 
untrustworthiness  do,  upon  any  such  grounds 
as  above,  attach  itself  with  justice  upon  the 
English  judge,  it  certainly  is  not  upon  the 
station;  as  little  is  it  upon  the  nation.  It  is 
upon  the  system,  the  technical  system,  under 
which  he  acts :  the  system  that  causes  him 
to  be  false  —  habitually  and  constantly  false; 
and  Qot  only  tp  be  false,  but  to  be  the  cause, 
and  the  constantly-acting  cause,  of  falsehood 
in  other  men.  The  technical  system  is  a  hot- 
house  of  mendacity :  the  soil  richer,  far  richer, 
in  England,  than  under  any  other  clime.  The 
advocate,  picked  out  in  jjue  time  from  the* 
bed  of  special  pleaders  or  chancery  draughts- 
men, is  trained  up  in  this  stove .  the  judge  is 
the  advocate  run  to  seed. 

It  extends  not,  this  disastrous  presumption, 
— it  extends  not,  in  anything  like  equal  force, 
to  the  judge,  nor  even  to  the  advocate,  of  any 
other  country:  it  crosses  not  the  Tweed.* 
Under  Roman  law,  if,  under  the  name  of 
fiction,  falsehood  be  now  and  then  served  up 
to  the  table  of  the  judge,  it  is  only,  as  it  were, 
by  way  of  desert,  and  in  the  character  of  a 

*  In  the  law  of  Scotland,  there  are  very  few, 
if  there  be  *r\y,  fiction**  juris;  but  their  absence 
may  be  attributed  to  the  extensive  powers  of  the 
fudges,  in  earlier  times,  which  rendered  any  such 
indirect  means  of  modelling  the  law  to  suit  thiiff 
views  unnecessary,— Ed. 


RATIONALE  OP  JUDICIAL  EVIDENCE. 


[B.  IX.  P  III. 


casual  delicacy.*  It  is  on  English  benches 
that  it  is  gorged  and  disgorged,  with  an  appe- 
tite that  will  bear  the  epithet  of  canine. 

If  it  extends  not,  in  any  comparatively 
considerable  foice,  to  the  judge,  or  even  the 
advocate,  in  any  other  country,  much  less 
does  it,  even  in  England,  to  the  country  ma- 
gistrate, the  justice  of  the  peace,  much  less 
does  it,  in  any  even  the  slightest  degree,  to 
those  unlearned  judges  Never  have  they  fed 
on  any  such  foul  diet  they  have  never  shaken 
hands  with  Den  or  Fen,  \vith  Doe  01  Roe 
no  connexion  have  they  with  sham  pledges, 
with  sham  bail,  with  sham  anything  fees 
flow  not  into  their  hands  from  any  such  pol- 
luted source. 

To  the  general  conclusion .  be  of  this  set  of 
cases  the  strength  what  it  may,  it  can  never 
stand  against  the  foice  of  the  general  answer 
The  more  manifest  the  mendacity,  the  more 
secure  it  is  against  the  danger  ot  producing 
deception,  that  consequence,  without  which, 
mendacity,  howsoever  it  be  in  intention,  is 
altogether  innocent  in  point  ot  effect.  By 
those  from  whom  it  issues,  and  who  act  upon 
it  as  if  it  were  true,  the  mendacity  of  it  is 
still  more  fully  understood  than  it  can  be  by 
anybody  else. 

After  this  conclusive  answer,  others  that 
carry  upon  the  face  of  them  moie  ot  less  truth, 
have,  for  the  present  purpose,  little  claim  to 
notice  A  distinction  may  require  to  be  taken 
between  the  judge  and  the  man;  and  as  m 
the  Court  ot  Exchequer  the  same  robes  in- 
clude two  sorts  of  judges  —  a  common-law 
judge,  and  an  equity-law  judge,  whose  voca- 
tion consists  in  stopping  and  th waiting  the 
proceedings  of  each  other, — so  111  any  and 
every  couit  it  may  happen  to  the  same  enve- 
lope to  contain  two  soi  ts  of  human  beings  —  a 
veracious  individual,  and  a  peipctually-lymg 
judge.  (l 

The  remaik  is  certainly  not  without  foun- 
dation in  experience  Not  that  the  obseiva- 
tion  can  be  altogether  free  from  legiet,  that 
between  the  two  opposite  characters  the  con- 
•  tact  should  be  so  qonstant  and  so  close;  that 
one  head  should  encn  cle  two  such  faces  The 
claim  to  competency  is  beyond  dispute,  but 
when  credibility  comes  to  be  considered,  pio- 
verbs  in  abundance,  regarded  commonly  as 
the  emanation  of  wisdom,  the  offspring  of 
experience,  obtrude  themselves,  and  become 

*  JE.  g,  the  faction  by  which,  under  the  ante- 
Justinian  law,  a  citizen,  whom  it  was  illegal  to 
put  to  death,  was,  on  his  conviction  ot  a  capital 
crime,  presumed  to  be  a  slave,  and  &o  executed ; 
—that  by  which  an  invalid  testament  was  liti- 
gated, on  the  assertion  that  the  granter  must 
Have  been  insane; —the  ju?  posthmimi,  by 
which  citizens  taken  captive  by  an  enemy  were 
supposed  to  be  still  residing  m  Rome.  For 
notices  pf  some  fictions  m  the  civil  law,  vide 
Noodt  ProbabiL  Juri*,  lib.  in.  cap.  XH.  Hubert 
Pralectiones  Index  Fwtw.—Ed. 


troublesome :  nor  is  it  pleasant  to  consider, 
that  the  weakness  of  the  union,  in  the  cha- 
racter of  an  objection  to  what  is  called  ere* 
dibility,  depends  upon  the  truth  of  the  pro- 
position, that  communications  thus  evil  and 
thus  close  do  not  corrupt  good  manners. 

No  it  is  not  for  the  purpose  of  advocating, 
but  of  reprobating  exclusion  of  testimony, 
that  these  remarkable  cases  are  spread  upon 
the  cai  pet  it  is  not  for  the  put  pose  of  pi  oving 
that  these  ought  to  be  excluded,  but  that 
none  ought  to  be  excluded  not  only  not  the 
felon  or  the  peijurer,  nor  even  the  ever- 
mendacious  advocate  of  any  country,  but  not 
even  the  constant  arbitei ,  utterer,  bespcaker, 
le warder,  and  eoinpeller  of  mendacity,  the 
English  judge 

No  let  them  not  shut  the  door  of  the  wit- 
ness-box against  any  human  creature  but  if 
nothing  will  satisfy  them  but  that  somebody 
must  be  excluded  —  if  the  demon  of  exclusion 
must  have  victims, —  let  judges  and  advocates 
be  the  fust. 


CHAPTER  V 

IMPROPRIETY  OF  EXCLUSION  ON  THE  GROUND 
OF  RfcLir/lOUS  OPINIONS 

§  1    Atheism  an  improper  ground  of 


IN  the  case  of  impiobity,  the  seat  of  the 
disease  is  in  the  will  ,  in  the  case  of  atheism, 
the  seat  of  the  disease  (surh  let  us  call  it) 
is  in  the  understanding  Between  the  two 
branches  ot  the  mental  fiame,  the  oomimmi- 
cation  is  indeed  most  intimate  tiue,  but 
they  must  not  be  con  founded  Hole  the  pie- 
sumption  is  still  moi  e  remote  and  slightet 
than  before  Could  the  absence  ot  all  aims- 
tci  interest  be  a^cei  tamed,  impiobity  in  the 
case  in  \vhich  the  picsiimptiou  it  affords  is 
the  strongest,  —  improbity  in  the  shape  of 
perjury,  —  would  not  affoid  any  the  slight- 
est presumption  of  mendacity  in  any  given 
instance  Peijuiy  is  impiobity  But  atheism 
is  not  impiobity  that  it  affords  a  presump- 
tion of  impiobity,  is  the  utmost  that  can  be 
said  of  it  bj  any  bod). 

From  the  four  sources  above  mentioned 
under  the  name  of  sanctions,  the  ideas  of  pain 
and  pleasure  aie  found  operating  on  each  man, 
with  more  or  less  foice,  in  the  character  of 
standing  tutelary  motives  •  the  physical  sanc- 
tion, the  moial  or  popular,  the  political  or 
legal,  and  the  religious  The  atheist  is  one 
on  whom  the  religious  sanction  has  no  hold. 
In  respect  of  the  extent  of  the  cases  in  which 
th/?y  respectively  operate,  the  physical  is  con- 
fined within  natural  limits  ;  the  political,  by 
limits  more  or  less  casual  and  scanty  ;  the 
moral  and  the  religious,  though  hitherto  va- 
riable, are  altogether  unconfiried,  and  capable 
of  covei  ing  the  whole  field  But  human  con- 
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duct  depends  not  merely  on  the  number  and 
nature  of  the  moral  forces  to  the  action  of 
which,  on  the  occasion  in  question,  the  pa- 
tient is  exposed,  but  also  on  the  sensibility 
of  his  mental  frame  with  reference  to  each 
such  force.  To  restrain  this  man,  all  four 
shall  be  unavailing :  to  restrain  that  man,  a 
single  one  of  them  "hall  be  sufficient. 

It  has  been  seen  in  Book  I.  how  much  may 
be  said  in  behalf  of  the  opinion  that,  in  the 
character  of  a  security  for  good  conduct  in  the 
present  life,  the  religious  sanction  is  incom- 
parably le^s  efficient  than  either  the  moral  or 
the  political.  If  this  opinion  be  true,  it  fol- 
low?, that  any  presumption  of  improbity  which 
can  be  afforded  by  atheism  is  very  slight. 

The  question,  however,   whether  in  any* 
degree,  and  in  what  degree,  the  absence  of 
religion,  or  this  or  that  erroneous  opinion  in 
regard  to  it,  affords  a  presumption  of  impro- 
bity, may  happily  be  added  to  tht*  list  of  the 
questions  the  investigation  of  which  is  un- 
necessary to  the  present  purpose.    Why  so  ? 
Answer  :   Because  the  fart  of  a  man's  enter-  [ 
taining  am  such  opinion,  is  that  sort  ot  psy-  I 
rholopical  fart,  of  the  existence  of  \\hirh  it 
is  impossible  for  the  judge  to  obtain  sufficient 
evidence,  on  any  other  supposition  than  that  j 
of  a  degree  of  veracity,  not  onlj  exclusive  ot 
the  supposition  of  a  more  than  ordinary  pro-  • 
pensity  to  mendacity,   but  in  itself  so  pre-  ; 
eminent,  as  to  entitle  the  testimony  of  the 
witness  to  a  more  than  oidinaij   share   ot 
confidence. 

To  cause  a  man  for  this  purpose  to  be 
justly  regarded  as  an  atheist,  the  evidence 
must  come  either  from  an  extraneous  source, 
or  from  discourses  formerly  committed  to 
writing  by  himself,  or  from  his  own  lips. 

1.  Coming  from  an  extraneous  source,  the 
persuasive  force  of  the  evidence  finds  two 
objections  to  encounter  it.    In  the  first  place, 
it  is  at  best  but  hearsay  evidence  :  on  such 
or  such  an  occasion  he  declared  himself  an 
atheist.     In  the  next  place,  the  tune  of  the 
fact,  supposing  it  true,  is  a  time  past  and 
gone.     For  aught  that  appears,  the  situation 
he  is  in  in  this  respect  may  be  parallel  to  that 
of  a  man  who  at  one  time  had  an  interest  in 
the  cause  —  but  an  interest  which,  before  any 
occasion  led  him  to  speak  of  the  fact,  was 
extinct.     Once  that  error  was  entertained 
by  him  :  admitted  :  but  in  the  existence  of  a 
God  is  there  anything  so  perfectly  incredible, 
that  when  once  a  man  has  entertained  the 
contrary  persuasion,  it  is  impossible  for  him 
ever  to  cease  to  entertain  it  ? 

2.  Let  the  evidence  be  derived  from  former 
writings  of  his  own.     In  this  case,  the  tirst 
of  the  two  above-mentioned  raises  of  incon- 
clusiveness  has  no  existence;  but  the  second 
remains ;  and  with  the  same  degree  of  force 
as  in  the  former  case. 

3.  Next,  and  lastly,  let  the  evidence,  which- 


soever way  it  turns,  come  from  his  own  lips. 
Being  about  to  give  his  testimony,  the  first 
question  put  to  him  is,  Are  you  an  atheist  ? 
Answer,  No,  or  Yes. 

First,  let  it  be  A"o.     If  there  be  no  ex- 
traneous evidence  to  the  contrary,  the  objec- 
tion is  disposed  of.     But  suppose  extraneous 
evidence  to  the  contrary  ;  viz.  the  hearsay 
evidence  above  spoken  of.    PrimAfade%  and 
in  general,  hearsay  evidence  is  superseded, 
and  turned  into  superfluous,   equivalent  to 
irrevelant,  by  the  immediate  testimony  of 
the  person   whose   supposed  extra-judicial 
discourse  is  reported  by  it.    But,  upon  occa- 
sion, for  infirmation,  or  even  for  confirmation, 
of  the  immediate  and  judicial  testimony  of 
the  supposed  extra-judicial  discourser,  it  may 
still  have  its  use.   Comes  then  the  extraneous 
witnesb  to  the  proposed  witness's  character, 
and  says  of  him, —  On  such  a  day  I  heard  him 
declare  himself  an  atheist.    But  be  this  state- 
ment true  01  fal*e,  by  it  the  declaration  of 
the  supposed  atheist,  the  declaration  whereby 
he  says,   I  am  not  an  atheist,  is  not  contra- 
dicted.    Then,  when  he  declared  himself  ai. 
atheist,  he  was  an  atheist :  now  that  he  says 
I  am  not  an  atheist,  he  is  not  so.     If,  indeed, 
he  sa\s,  —  No;  on  the  occiibion  of  which  the 
witness  speak*,   I  did  not  declare  myself  an 
atheist, — then,  indeed,  contradiction  exists; 
then  it  is  for  the  judge  to  make  bis  choice, 
and  say  to  himself,  which  of  them  he  will  be- 
lieve.   Nut  that  the  choice  is  worth  making; 
for  the  fact  thus  to  be  determined,  is  the 
state  of  the  mind  of  the  supposed  atheist 
at  that  former  tune  :  whereas,  the  fact  on 
which  the  alleged  cause  of  the  exclusion  rests, 
is  the  state  of  his  mind  at  the  time  when 
called  upon  to  give  evidence.     If  a  written 
document  is  produced,  as  above,  the  contra- 
diction is  more  conclusive  than  in  the  othrr 
case ;  unless  4ho  meaning  put  upon  the  docu- 
ment, or  its  genuineness,  of  its  exemption 
(i.  e.  the  exemption  of  the  act  of  writing  it) 
from  force  or  fiaud,  be  contested  and  ren- 
dered dubious. 

Next,  let  the  answer  be,  Yes,  I  am  an 
atheist/  Then,  indeed,  the  man  must  be  an 
atheist ;  at  any  rate  he  must  be  taken  for  an 
atheist.  But  shall  this  answer  be  regarded 
as  a  piece  of  evidence  warranting  the  exclu- 
sion ?  No,  surely ;  and  for  this  reason.  The 
answer  is  either  false  or  true.  If  false,  the 
supposed  cause  of  the  exclusion  fails  in  point 
of  fact :  —  he  is  not  an  atheist ;  he  cannot, 
therefore,  with  propriety,  be  excluded  on  the 
ground  of  atheism.  If  the  answer  be  true,. 


*  Those  who  do  not  believe  in  the  existence 
of  a  God,  or  in  a  future  state  of  rewards  and 
punishments,  cannot  be  admitted  as  witnesses 
in  England.  Omychund  v.  Barker,  1  Atkyiii, 
45;  Rex  v.  White,  Leach,  430.  Qilb.  L.  E.  Hfl. 
2  Hawk.  P.  C.  434.— Ed. 
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the  cause  of  exclusion  fails  on  another  ground . 
the  presumption  of  mendacity,  the  presump- 
tion grounded  on  the  atheism,  is  proved  to 
be  erroneous. 

What  is  known  to  every  man,  cannot  he 
unknown  to  him , — viz  in  the  first  place,  the 
general  odium  to  which  this  declaiation  is 
likely  to  expose  him  in  the  next  place,  to 
what  a  degree  it  cannot  but  diminish  the  de- 
gree of  credence  likely  to  be  given  to  his 
evidence ;  t.  e  counteract  what  cannot  but 
be  his  own  purposes,  if  his  evidence  be  pui- 
posely  false.  On  the  other  hand,  if  he  says, 
No,  I  am  not  an  atheist,  —  the  avoidance  of 
that  infamy,  the  preservation  of  bis  evidence 
from  that  discredit,  is  certain  mendacity 
would  find  the  field  quite  clear,  disproof 
would  be  impossible.  What,  then,  to  the 
present  purpose,  is  the  effect  of  such  a  de- 
claration ?  To  show  that  from  the  three  other 
sanctions,  one  or  all  of  them,  his  will  (such 
is  his  relative  sensibility)  experiences  that 
degree  of  influence,  which,  on  the  minds  of 
so  large  a  proportion  of  mankind,  all  four 
together  are  so  frequently  insufficient  to  pro- 
duce. 

Compare  this  case  with  the  above-men- 
tioned vulgar  notion  about  interest  By  that 
prejudice,  men  in  general  are  presumed  ready 
to  give  mendacious  testimony  by  the  slightest 
particle  of  inteiest  Heie  is  an  interest, 
— and  that  an  interest  corresponding  to  the 
moral  sanction  —  an  interest  corresponding  to 
the  fear  of  shame,  —  urging  him,  and  with 
great  force,  to  speak  falsely  on  this  occasion, 
by  saying  that  lie  is  not  an  atheist,  when  he 
is.  Urged  by  a  detachment  of  that  force 
(viz.  the  force  of  the  moral  sanction)  to  de- 
viate from  the  path  of  truth ,  yet,  such  is  the 
power  of  that  sanction  ovei  his  will,  theie 
exists  still  in  his  mind  the  main  body  of  that 
force  (for  by  the  supposition  {ill  the  qthei 
three  sanctions  are  out  of  the  question,)  act- 
ing upon  him  tf  ith  such  effect  as  to  keep  his 
discourse  steady,  and  pieserve  him  from  stray- 
ing into  that  sinister  path  towards  which  it 
is  thus  impelled. 

This  is  no  place  for  the  discussion  of  opi- 
nions on  the  subject  of  religion;  but  one 
general  observation  belongs  strictly  to  the 
present  purpose.  Were  an  atheist  a  worse 
monster  than  he  has  ever  been  supposed  to 
be — bent  upon  doing  mischief  in  all  possible 
ways,  on  all  possible  occasions,  and  by  all 
possible  means,  false  testimony  among  the 
rest,,— a  rule  excluding  testimony  on  the  score 
of  atheism  would  afford  no  security  against 
he  mischief  to  be  apprehended  fiom  that 
source:  for,  to  get  rid  of  the  exclusion,  he 
would  have  no  more  to  do  than  to  put  him- 
gelf  to  the  expense  of  a  falsehood,  of  which 
the  detection  is  impossible.  On  the  other 
band,  the  exclusion  operates,  to  a  consider- 
able extent,  as  a  safeguard  to  all  criminals, 


atheists  or  not,  who,  when  called  upon  to 
bear  testimony  against  one  another,  are  will- 
ing to  make  profession  of  atheism. 

Under  the  exclusions  founded  on  crimi- 
nality, a  man  has  a  licence  to  commit  crimes, 
but  he  will  not  seek  it  for  the  purpose:  it 
would  be  too  expensive  he  must  pay  for  it, 
either  with  his  liberty  £not  to  speak  of  other 
punishment)  or  with  his  life.  Under  those 
founded  on  religion,  he  may  seek  it  for  the 
purpose .  he  may  take  out  the  licence,  and 
take  it  out  for  almost  nothing  A  knot  ot 
any  sort  of  cuminals  may  conspire,  and  insuie 
to  one  another  impunity,  so  far  as  depends  on 
the  evidence  of  each  other. 

An  atheist  is  a  bad  witness ,  but  how  to 
know  him  from  another  ?  It  must  be  from 
his  own  account  of  himself,  if  from  anything ; 
for  atheism  is  not  written  on  a  man's  fore* 
head  Which,  then,  is  the  true  atheist  ? — the 
man  who  s&ys  he  is  not  an  atheist,  and  is  one9 
or  the  man  who  says  he  is  an  atheist,  and  is 
not  so?  This  pretended  atheist  (it  should 
seem)  must  be  considered  as  the  true  one, 
for  every  practical  purpose  Those  who  speak 
of  atheists  as  lying  undei  the  disabilities  in 
question,  must,  if  they  mean  anything,  mean 
such  persons,  and  all  such  persons,  as  exhibit 
the  only  marks  of  atheism  which  the  nature 
of  the  case  can  by  any  possibility  afford  It 
this  be  true,  here  is  a  icceipt,  and  that  an 
infallible  one,  whereby  any  man  that  pleases 
may  render  his  testimony  unreceivable.  The 
conspirators  in  one  of  the  assassination  plots 
against  Henry  the  Fourth  of  France,  or  his 
predecessor  (I  forget  which,)  made  use  of 
the  sacrament  as  an  instrument  foi  binding 
one  anothei  to  mutual  fidelity  *  Had  they 
brooded  over  their  plots  under  the  shadow  of 
the  English  common  law,  they  might  have 
found  in  atheism,  01  pretended  atheism,  a 
security  of  i  at  her  a  diffeient  nature,  it  must 
be  confessed,  but  applicable  to  the  same  use, 
and  of  rather  superior  efficacy  A  man  might 
have  taken  ever  so  many  sacraments,  and 
be  never  the  worse  witness*  but  one  good 
declaration  of  atheism,  made  in  pioper  form 
and  in  proper  company,  will  be  enough  to 
make  him  as  bad  as  can  be  desired*  When 
a  man  has  been  received  to  serve  the  king, 
if  he  would  serve  with  safety,  he  must  pro- 
duce a  certificate  of  orthodoxy,  as  demon* 
strated  by  taking  the  sacrament  according  to 
the  forms  of  the  English  church. f  When  a 
man  proposes  to  join  in  murdering  the  king, 
if  he  would  do  the  business  in  safety  as  against 
his  associates,  he  must  make  them  furnish 
him  with  a  certificate  of  their  atheism. 

P  peculation,  quoth  somebody.    No ;  cases 

*  Thuani  Historia. 

t  The  9  Geo.IV.  c.  17,  repeals  so  much  of 
the  Corporation  and  Test  Acts  as  requires  the 
sacrament  to  be  taken.— £Y& 
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of  .evidence  excluded  on  account  of  atheism 
have  every  now  and  then  presented  them* 
selves  in  practice.* 

The  same  strain  of  imbecility  which  gave 
rise  to  the  examination  on  the  voire  dire, 
has,  after  suffering  the  question  to  be  put  — 
"  Are  you  an  atheist?" — and  receiving  an 
answer  regarded  as  amounting  to  an  affirma- 
tive, shut  the  door  against  the  witness  ;  and, 
in  revenge  for  hib  voracity,  administered 
injustice  instead  of  justice  to  the  party  un- 
fortunate enough  to  stand  in  need  of  this 
evidence. 

Beside*  the  offi'iicv  against  the  dictate*  of 
reason  and  justice,  the  question  thus  put 
was  repugnant  to  the  known  ru!es  Of  ac- 
tually existing  law.  In  virtue  ot  a  statute- 
still  in  force,  f  a  declaration  to  any  *urti  effect 
subjects  the  individual  to  penalties  of  high 
severity:  and  the  uile,  that  no  man  shall, 
in  return  to  aiiy  question,  give  •an  answer 
that  can  have  the  effect  ot  subjecting  him 
to  any  sort  of  penalty,  is  tin1  iirmh -estab- 
lished fruit  of  that  mischievous  superstition, 
the  war  upon  which  \\ill  form  the  business 
of  the  ensuing  Part. 

Question  and  aiis\\vr  together,  the  (Us- 
closure  wa*  biirh  a*  could  not  but  have  given 
no  slight  wound  to  the  feelings  of  11  great 
majority,  if  not  the  whole,  ot  the  surround- 
ing audience.  l?ut  the  wound  had  for  its 
authors,  not  the  hornet  and  intifpul  witness 
but  the  crew  of  leurnc'd  sophists,  the  attor- 
ney who  put  the  insinuation  into  the  brief — 
the  advocate  who  formed  a  question  out  of 
it,  —  but,  above  all,  the  judge,  who  buffered 
such  a  question  to  be  put. 

*  The  books  exhibit  several  cases  of  tins  sort; 
and  from  private  information  it  IMS  happened  to 
me  to  hear  of  several  not  mentioned  in  any 
book. 

[Such  a  case  occurred  only  a  few  months  ago. 
One  of  Carlile's  shopmen  had  been  robbed.  II  is 
evidence  was  refused,  and  justice  denied  to  him, 
on  the  ground  of  what  lawyers  affectedly  called 
defect  of  religious  principle. — Editor.] 

+  Since  this  was  written  (.July  llMMn  the  sta- 
tute against  blasphemy  has  been  repealed;*  but 
the  Lord  Chancellor  (by  \irtue  ot  that  power 
of  superseding  the  \ull  of  the  legislature,  which 
judgeii  never  hesitate  to  assume  to  themselves 
whenever  they  need  it,)  has  taken  upon  himself 
to  declare,  that  to  deny  the  Trinity  is  still  an 
offence  at  common  law.— Editor. 

a  Independent  of  the  statute  9  &  10  Will.  III. 
c.  32,  a  blasphemous  libel  was  still  indictable  at 
common  law.  Rex  r.  Carlysle,  3  IJ.  &  A.  Uil. 
The  statute  was  repealed,  so  far  as  regards  the 
denying  any  one  of  the  persons  of  the  Uoly 
Trinity  to  be  God,  by  the  A3  <Jeo.  III.  c.  ittO. 
The  3  Jac.  I.  c.  21,  enacts,  that  if  in  any  play  or 
exhibition  of  that  kind,  the  name  of  the  Trinity, 
or  of  any  of  the  persons  of  the  Trinity,  be  made 
use  of,  in  a  profane  and  jesting  manner,  the  of. 
fender  shall  forfeit  £10.— Ed. 


§  2.    Cacotheism,  or  bad  religion,  an  improper 
ground  of  exclusion. 

How  impossible  it  is  from  atheism  to  de- 
duce a  proper  ground  for  exclusion,  we  have 
ju->t  been  seeing.  From  cacotheism,  though 
no  good  ground,  yet  a  les^  bad  ground  might 
be  made,  if  there  were  any  man  whose  God 
commanded  him  to  commit  perjury ;  mean- 
ing always  by  perjury  (what  it  were  so  much 
to  be  wished  were  always  meant  by  it,)  men- 
diirity  by  party  or  \\itncbS  on  a  judicial  oc- 
casion—  oath  or  no  oath.  The  gods  of  the 
Hindoo**,  if  the  translations  we  have  of  their 
scriptures  are  in  this  instance  to  be  depend- 
ed upon,  licence  such  mendacity  in  certain 
cases.  £ 

On  this,  »s  on  every  other  part  of  the 
ground,  common  law  is  up  in  arms  against 
common  sense  and  common  honc&ty,  and, 
by  its  incoiibiMencic",  against  itself. 

The  God  of  the  Jews,  and,  by  a  prodi- 
gious and  modern  stretch  of  jurisprudentiul 
liberality,  the  God  of  the  Mahometans, ||  and 
the  god  of  the  Hindoos,^  are  tolerated  as 
not  countenancing  perjury. ^j"  The  God  who 

J  Fide  supra.  Vol.  VI.  p.  2J2. 

||  Bull*  r,  2!U.  $  Ibid. 

^|  Moreover,  by  a  still  more  recent  effort  of 
liberality,  a  Scottish  schismatic,  under  the  name 
of  a  Covenanter,  has  also  been  admitted  to  give 
evidence;  although  instead  of  kissing  the  book, 
as  a  man  of  perfect  trustworthiness  would  have 
done,  be  contented  himself  with  looking  at  it, 
lifting  up  his  right  band  at  the  same  time. — [In 
1\I  ild  rone's  case,  Leach,  412, "  31  r.  Justice  Gould 
said,  that  on  the  tri.il  of  the  rebels  at  Carlisle, 
in  the  year  1745,  finding  it  to  be  the  ceremony 
of  a  particular  sect,  he  admitted  the  witness  to 
swear  by  the  form  of  holding  up  his  hand,  with- 
out touching  the  book,  or  kissing  it;  and  that 
he  afterwards  referred  the  case  to  the  opinion  of 
the  twelve  judges,  who  determined  that  the  wic- 
ncssS'yvas  legafly  sworn."  On  this  authority  Mil. 
drone  was  exempted  from  kissiyg  the  book,  and 
was  sworn  in  the  following  form :— fc*  You  swear, 
according  to  the  custom  of  your  own  country,  and 
the  religion  you  profess,  that  the  evidence  you 
shall  give  between  our  sovereign  lord  the  king, 
and  the  prisoner  at  the  barf  shall  be  the  truth,  the 
whole  truth,  and  nothing  but  the  truth.  So  help 
you  (iod."  If  the  English  judges  had  thought 
the  matter  worth  inquiring  into,  they  would  have 
found,  that  kissing  the  book  is  a  practice  quite 
unknown  in  Scotland,  unless  in  deference  to  the 
peculiar  religious  scruples  of  a  witness.  The  Scot- 
tish form  does  not  appear  to  have  any  connexion 
with  religious  views ;  and  it  is  probable,  that  the 
Scotchmen  who  objected  to  the  kissing  the  book, 
were  merely  obstinate  individuals,  annoyed  by 
finding  a  deviation  from  the  practice  to  which 
they  had  been  accustomed.  The  form  of  thrf* 
oath  in  Scotland  is  — "  I  swear  by  Almighty  God, 
and  as  I  shall  answer  to  God  at  the  great  day  of 
judgment,  that  I  will  tell  the  truth,  the  whole 
truth,  and  nothing  but  the  truth,  in  so  far  as  I 
know,  or  shall  be  asked,  on  this  occasion."  In 
the  revenue  department  of  the  Exchequer  Court 
of  Scotland,  the  practice  of  England  was  Intro. 
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binds  men  to  veracity  by  broken  saucers/ 
the  Godot  the  Chinese,  —if  they  have  a  god, 
though  it  has  so  often  been  said  they  have 
none,  —  even  he  IB  toleiuted  the  God  of 
the  catholics  and  the  God  of  quakers  i&  not 
tolerated.  In  intendmeut  of  law,  be  either 
commands  perjury,  01  is,  at  best,  indifferent 
about  it. 

No  ;  this  account  is  not  yet  a  correct  one 
were  this  the  law,  it  would  be  reasonable,  in 
comparison  with  what,  when  con  ectly  stated, 
it  will  be  seen  to  be 

I.  Catholic* 

Catholics  excluded  1  tho^e  Christians,  in 
comparison  with  whom,  those  who  are  not 
Catholics  compose  a  small  minority,  Church 
of  England  men  a  still  smallei  '  Catholics, 
than  whom,  till  us  it  weic  of  yesterday,  theie 
were  no  othei  Christians'  Evidence  of  ca- 
tholics excluded  1  Are  we  then  commanded 
by  law  to  believe  that  theie  is  neither  so- 
ciety, nor  laws,  nor  judicature,  noi  evidence, 
nor  veracity,  among  the  greater  pai  t  o(  Chiib- 
tians?f 

duced  at  the  Union  In  Clerk  and  Scrope's 
History  of  the  Exchequer  in  Scotland  (p  32,) 
there  is  this  curious  remark  —  "  When  witnesses 
appear  in  court,  those  for  the  plaintiff  are  hrst 
examined  on  oath,  to  be  taken  either  conform 
to  the  English  or  Scottish  form.  The  last  is 
sometimes  required,  as  what  some  people  fancy 
more  solemn  ;  and  especially,  if  the  first  be 
profanely  considered  by  the  \vitness,  only  as  a 
custom-house  oath,  as  is  but  too  irequemly  the 


*  In  the  pamphlet  intituled,  "  Trial  at  large 
of  Aeon,  a  Chinese  Tartar  bailor,  for  Aluider. 
Tned  at  the  Admiralty  Sessions,  holden  at  the 
Sessions'  House,  in  the  Old  Bailey,  on  Friday, 
July  4,  1806,  before  Sir  William  Holt,  knight, 
judge  of  the  High  Court  of  Admiralty,  and  JSir 
Simon  Lc  Blanc,  knight,  one  of  the  judges  of  the 
Court  of  King's  Bench.  London:  Printed  for, 
and  sold  by,  R.  Butters,  22  Fetter  Lane,  rieet 
Street/*  Fage  4,  "  The  oath  being  repeated  in 
the  Chinese  language,  on  the  conclusion,  a  China 
saucer  is  presented  to  the  person,  which  he  holds 
in  his  right  hand,  and  then  dashes  to  pieces  ,  the 
signification  of  which  IB,  that  if  he  does  not  speak 
the  truth,  may  his  booty  be  dashed  to  pieces  in  the 
same  manner  as  the  saucer.  " 

•f-  Somehow  or  other,  it  happens,  that  for  two 
centuries  there  is  not  a  case  or  state  perjury  on 
the  black  side,  but  religion,  and  m  particular  the 
Church  of  England  religion,  is  at  the  bottom  of 
it  The  popish  plot  is  a  striking  example.  1  am 
not  so  shallow  or  so  violent  as  to  conclude  from 
this  circumstance,  that  a  man  who  has  a  religion 
is  less  trustworthy  than  one  who  has  none,  or  that 
the  Church  of  England  religion  is  a  worse  religion 
than  the  Catholic.  But  one  use  I  cannot  refrain 
from  making  of  these  occurrences,  against  the 
incapacitation  grounded  on  Catholicism.  On  the 
Church  of  England  side,  I  find  in  history  symp- 
toms of  perjury  of  the  worst  sort  :  and  on  the 
Catholic  side  none.  I  am  not  so  mad  as  to  say, 
that  whoever  18  a  Church  of  England  man  is  on 
that  account  unfit  to  be  believed  ;  but  thus  much 
J  cannot  but  say,  that  as  -far  as  the  indications 


Catholics  excluded!  Oh  no — not  all  ca- 
tholics •  no,  only  those  who  have  exhibited  a 
degree  of  attachment  to  the  duties  of  religion; 
such  a  degree  as,  among  protestants,  would 
be  as  lare  as  martyrdom  is  rare.  A  catholic, 
as  such,  is  not  excluded  ;  he  must  be  a  popish 
recusant  %  An  oath  is  tendered  to  him  —  an 
oath  such  that  the  eathobc  who  takes  it  re- 
nounces his  religion,  denies  that  he  is  a  catho- 
lic *  it  was  devised,  and  avowedly,  for  this 
veiy  purpose  Thus,  then,  under  the  spirit  of 
this  policy,  a  distribution  is  made  of  catholics 
into  two  classes —  peijurers  and  non-per- 
jurers to  all  who  will  perjure  themselves, 
the  door  ot  the  witness-box  is  thiown  open; 
against  all  who  will  not  perjure  themselves, 
it  is  shut 

It  is  with  catholics,  as  we  have  seen  it  to 
be  with  atheists  It  is  not  to  atheists  that 
the  law  is  opposed  it  is  only  to  such  atheists 
as  will  not%f)erjure  themselves  || 

affoided  by  the  history  of  England  extend,  there 
is  more  ground  for  excluding  a  Church  of  Eng- 
land nicin  than  for  excluding  a  Catholic,  or  a  man 
of  any  other  sect 

$  A  popish  recusant  (it  may  be  said)  is  now 
become  no  more  than  an  empty  name.  To  be  a 
popish  recusant,  a  man  must  be  a  papist ;  and 
there  are  now  no  papists  .  new  oaths  naving  been 
devised,  new  oaths,  which  catholics,  it  is  .supposed, 
have  no  objection  to  take  a  Be  it  so  but  then 
the  class  remains  open  to  receive  as  many  as  may 
choose  to  enter  into  it  That  some  would  remain 
attached  to  it,  at  least  in  their  hearts,  was  the 
very  supposition  upon  which  the  new  laws  were 
grounded.  Else,  what  use  for  any  new  laws  ? 
else,  what  is  there  done  by  the  new  laws,  that 
would  not  have  been  clone  much  better  by  a 
sponge  '  Why  leave  the  statute-book  still  m- 
cumbeiecl  with  the  engines  (rusty  as  they  are }  of 
persecution  and  intolerance  p  But  antipathy, 
blind  antipathy,  must  have  its  pastime  saved  for 
it ;  deprived  of  flesh  and  blood,  it  must  still  have 
a  manmkin  to  pummel  and  vent  itself  upon.  Ho- 
garth has  painted  cruelty  on  its  progress  :  this  is 
cruelty  on  its  return.  Be  this  as  it  may  ;  on  this 
head,  so  far  as  exclusion  is  concerned,  whatever 
thanks  may  be  due  to  statute  law,  none  are  due 
to  jurisprudence. 

||  It  is  thus  witfr  oaths,  on  every  occasion  on 
which  they  are  employed  as  tests  A  line  drawn 
with  gfreat  ceremony;  the  population  ot  the  coun- 
try divided  by  it  into  two  classes.  On  one  side 
of  the  line,  all  those  whom  the  proffered  seduc- 
tion is  unable  to  draw  aside  from  the  path  marked 
out  by  conscience;  on  the  other,  all  those  in  whose 
eyes  the  most  solemn  and  deliberate  assertion  is 
an  empty  ceremony.  On  the  one  side,  all  those 
ot  whom,  by  the  experiment,  you  are  made  sure 
that  they  will  not  be  perjurers;  on  the  other  side, 
all  those,  of  each  of  whom,  the  best  that  can  be 
said  is,  that  it  cannot  be  known  whether  he  be 
or  be  not  a  perjurer.  A  line  drawn ;  and  to  *  hat 
purpose  ?  That  every  man  of  whom  it  is  clear 
th/c  he  will  not  perjure  himself,  may  be  subjected 

*  See  18  Geo.  III.  c  60 ;  31  Geo.  III.  c.  32 ; 
43  Geo.  III.  a  30 ;  and  finally,  the  Act  known 
by  the  name  of  die  Catholic  Emancipation  Act* 
10  Geo.  IV.  c.  7—  Ed. 
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IL  Quakers. 

What  is  known  to  everybody,  is,  that  as 
far  as  anything  can  be  true  that  is  predicated 
of  men  in  whole  classes,  the  quakers  are  the 
most  veracious  of  mankind.  Whatever  re* 
gard  men  at  large  are  wont  to  pay  to  that 
which  they  say  upon  oath,  that,  and  more, 
is  paid  by  this  knot  of  friends  to  what  is  said 
by  them  (on  the  like  serious  occasions  at 
least)  without  oath. 

By  the  legislature  itself,  to  say  the  least, 
they  are  not  regarded  as  mendacious.  Laws 
have  been  made  for  the  express  purpose  of 
giving  indulgence  to  their  weakness,  and  ad- 
mitting them  to  give  evidence  without  the 
ceremony.  Laws  made  :  yes ;  but  here  conies 
jurisprudence  with  its  distinctions,  its  per-c 
plexities,  and  its  inconsistencies.  In  with 
him,  on  civil  ground  :  out  with  him,  on  cri- 
minal.* Occasion  there  has  been  to  siy, 
over  and  over  acrain,  that,  as  to  §11  criminal 
cases,  where  the  punishment  is  not  beyond 
pecuniary,  the  distinction  is  nominal  and  fri- 
volous: since,  for  the  self-Maine  olfenre  or  i 
supposed  offend* —  for  the  self-««ime  cau*e,  a 
man  may  be  proceeded  against  (at  the  option 
of  whoever  chooses  to  proceed  against  him) 
in  the  one  waj  or  the  other.  Accordingly,  to 
the  extent,  ar  any  rate,  of  this  coincidence, 
the  admitting  law  cannot  do  right,  but  it  must 
do  wrong.  It  cannot  do  right  in  admitting  the 
qimker  in  a  civil  cause,  without  doing  wrong 
in  excluding  him  when  the  suit  chosen  has 
been  one  of  the  criminal  K>rt. 

But  suppose  the  punishment  ultra-pecu- 
niary:  suppose  man's  life  at  stake :  suppose 
a  qimker, — that  is,  a  man  calling  hiinsi-lf  a 
quiiker,  —  wicked  enough  to  attempt  murder 
with  his  tongue  :  has  not  the  law  suffering 
enough  at  its  command  to  punish  him  with  ? 
In  non-quakers,  law  exempts  not  from  pu- 
nishment murder  committed  with  this  instru- 
ment. The  punishment  which,  in  this  case, 
is  too  much  fora  non-quukor, —  might  not 
some  of  it  be  reserved  tor  the  quaker,  and 
serve  as  a  succedaneum  to  the  ceremony  to 
which  he  is  thus  recalcitrant  ? 

Conceive  a  class  of  men,  amounting  to 
many  thousands,  on  whose  persons,  male  or 
female,  and  in  whose  presence,  so  there  be  no 

to  some  disability,  some  insecurity,  some  disho- 
nour :  that  eyery  man,  of  whom  it  is  mutter  of 
doubt  whether  he  is  or  is  not  perjured,  may  be 
gratified  with  a  share  in  some  monopoly,  with  the 
possession  of  some  privilege.  In  the  case  of  such 
a  law,  who  will,  and  who  will  not,  be  perjurers, 
cannot  be  seen  till  it  is  passed  and  executed ;  but 
what  may  be  sei-n,  and  that  as  soon  as  it  has  been 
put  to  the  vote,  is,  that, — in  intention  at  any 
rate,  and  so  far  as  depends  upon  themselve|,— 
all  who  vote  for  it  are  sUborners.  Thus  it  is, 
that,  with  religion  on  their  Kps,  men  wage^var 
against  morality  and  human  happiness.  When 
will  such  warfare  cease  ? 
•  See  Vol.  VI.  p.  S81,  Note  6 — Ed. 


other  witnesses,  all  other  men  arfe  left  free- 
have  a  licence  from  the  law,  to  commit  (so 
they  be  but  capital)  all  imaginable  crimes,  — 
rape,  robbery,  burglary,  mayhem,  incendiar- 
ism, and  so  forth.  As  to  property  of  persons 
absent,  destroyed  or  stolen  in  their  presence, 
this,  with  so  many  other  trifles  of  the  like 
nature,  is  scarce  worth  adding.  I  remember 
the  case  of  a  man  who,  in  pursuit  of  a  scheme 
of  plunder,  set  a  house  on  fire,  and  who,  be- 
cause nobody  had  *ecn  what  he  was  about  but 
a  quaker,  was  turned  loose  again  to  burn  other 
houses. 

Here  again  comes  the  same  sort  of  incon- 
sistency as  was  obsei  ved  in  the  case  of  the 
atheist  and  the  catholic.  Obeying  the  dictates 
of  conscience,  a  man  remains  incredible ,  vio- 
lating them,  he  becomes  credible. 

III.  Persons  excommunicated. 

You  omit  pujing  your  attorney's  bill :  if 
the  bill  is  a  ju&t  one,  and  you  able  to  pay  it, 
this  Ls  wrong  of  you ;  but  if  unable,  your  lot 
(of  which  immediately)  will  be  just  the  same. 
If  the  hiiMiu!*?  done,  was  done  in  a  court  called 
a  common-law  court,  jour  attorney  is  called 
an  attorney,  and  the  ra^e  belong?  not  to  this 
purpose.  It  in  a  courts-ailed  an  ecclesiastical 
court,  the  attorney  is  culled  a  proctor:  you 
are  im|>i ironed,  and  so  forth; — but  first  you 
must  be  excommunicated.  For  this  crime,  or 
for  any  other,  no  nooner  are  you  excommuni- 
cated, than  a  didcovriy  is  made,  that,  being 
kk  excluded  out  of  the  church,"  you  are  "  not 
under  the  influence  of  any  leligion  :"\  you  are 
a  sort  of  atheist.  To  your  own  weak  reason 
it  appears  to  you  that  you  believe;  but  the 
la\v,  which  is  the  perfection  of  reason,  knows 
that  )ou  do  not.  Being  omniscient,  and  infal- 
lible, and  so  forth,  she  knows  that,  were  you 
to  be  heard,  it  would  be  impossible  you  should 
s|vak  true:  therefore,  >ou  too  are  posted  off 
upon  the  excluded  list,  along  with  atheis's, 
cattiolic*,  and  quakers. 

Forbidden  by  his  religion,  a  quaker  will  riot 
pay  tithtw:  sued  in  the  spiritual  court,  he  is 
excommunicated.  As  a  witness,  he  is  now  in* 
competent  twice  over  :  once  by  being  a  qua* 
ker,  and  again  by  being  ^communicate.  Why 
by  being  excommunicate  ?  Answer,  per  Mr 
Justice  Buller:  "  Because  he  is  not  under 
the  influence  of  any  religion. "J 

Of  the  exclusionary  system,  a  part  of  the 
mischief  (it  has  been  already  observed)  not 
to  speak  of  other  parts,  is,  that  it  involves  in 
it  a  licence  to  persons  unknown,  in  unknown 
numbers,  to  commit  injustice  in  all  imaginable 
shapes  :  to  commit  all  imaginable  crimes. 

f  Buller,  292. 

$  Since  these  two  paragraphs  were  written 
( J  ulv  1806,)  the  incompetency  of  excommunu 
cated  persons  to  give  evidence  has  been  removed 
by  the  statute  63  Geo.  HI.  c.  127  (Phillipps,  L 
2K.)— Editor. 
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To  the  legislator,  having  always  an  inte- 
rest more  or  less  unmixed  in  the  well-being 
of  the  people — being  always  more  or  less 
governed  by  that  interest, — to  the  real  and 
legitimate  legislator,  acting  as  such,  it  could 
hardly  have  happened,  unless  by  sinister  coun- 
sel, to  give  in  to  a  system  so  obviously  hostile 
to  the  well-being  of  the  people 

By  the  j  udge,  acting  under  the  fee- collecting 
system,  and  under  the  sinister  impulse  given 
to  him  by  that  system,  —  by  the  judge  wield- 
ing in  disguise  the  sceptre  of  legislation,  public 
interest  would,  at  best,  and  where  not  exposed 
to  an  eye  of  positive  hostility,  be  icgaided, 
of  course,  with  indifference  When  lawyer's 
profit  (the  only  serious  object  ot  his  caie)  had 
mischief  (in  whatever  shape  —  expense,  de- 
lay, vexation,  misdecision,  failure  of  justice) 
for  its  immediate  cause,  or  (what  comes  to 
the  same  thing)  its  msepaiable,  though  but 
collateral  accompaniment,  —  mischief  would 
be  the  fruit  ot  his  choice  and  hence  it  was 
by  the  exclusion  of  the  presence,  and  thence 
of  the  testimony,  of  the  paities,  that  the  foun- 
dation of  the  exclusionary  system,  that  giand 
support  of  the  fee-collecting  system,  was  laid* 
When  the  above-described  connexion  between 
lawyei  *s  piolit  and  non-lawyer's  misery  either 
did  not  exist,  or  did  not  piesent  itself  to  bis 
view,  —  t  lien  it  was  that,  every  no  wand  then, 
it  would  happen  to  him  to  pioduce  mischief 
and  misery,  not  pmposely,  not  with  malice 
prepense,  but  only,  as  the  clown  in  Di Aden's 
legend  whistled,  foi  want  of  thought 

In  the  present  case,  it  would  appear,  that 
so  wide  a  deviation  horn  the  line  of  utility 
and  justice  was  mainly  occasioned  by  the  sen- 
timent of  antipathy 

Although  punishment  admits  of  no  othei 
justificative  reason,  than  a  piobable  prospect 
of  the  production  of  greater  good  —  of  an  in- 
crease in  the  aggregate  mass  of  happiness,  of 
a  decrease  in  the*  aggiegate  mass  of  misery, 
yet  such  has  larely  been  the  final  cause  ot 
punishment  in  the  mind  of  the  legislator 
especially  in  those  times  of  piimeval  barba- 
rism, in  which  all  systems  of  legislation  have 
had  their  rise  Diminution  of  suffering-  (vu 
on  the  part  of  the  community  injured  by  the 
offence)  may  have  been,  in  any  given  instance, 
the  result  and/rwi/  of  punishment ,  but,  even 
where  this  is  the  case,  not  diminution,  but 
production,  of  suffenng  —  viz.  on  the  pait  ot 
the  offender,  —  has  but  too  often,  and  per- 
haps in  the  origin  of  society,  most  commonly, 
been  at  least  the  predominant,  if  not  the  sole, 
object  and  end  in  view  By  the  view  of  such 
or  such  a  mode  of  conduct,  the  feeling  of  an- 
tipathy has  been  excited  in  the  breast  of  the 
man  in  power  :  to  gratify  it,  he  sets  himself 
to  work  to  plague  and  torment  the  individual 
by  whom  that  unpleasant  sensation  has  been 
excited  :  by  the  spectacle  of  the  suffering  so 
produced,  the  appetite  receives  its  gratifica- 


tion. At  the  same  time,  the  same  spectacle, 
exhibiting  itself  to  the  eyes  or  the  imagination 
of  those  who,  were  Jt  not  for  the  punishment, 
might  have  engaged  in  the  practice  of  acts  of 
the  same  soitastheact  thus  punished,  restrains 
them,  to  a  certain  degree,  from  the  thus  foi- 
bidden  practice,  and  causes  acts  of  that  de- 
scription to  be  less  fiequent  than  they  would 
be  If  the  mode  of  conduct  whereby  the  an- 
tipathy has  been  piodtued  be  of  the  number 
of  those,  the  conbequences  of  which  have  more 
of  evil  in  them  than  of  good,  the  lestramt 
thus  pioduced  is  beneficial  to  the  community 
It  is  not  the  less  beneficial  to  the  commu- 
nity, foi  not  having  been  present,  in  idea,  to 
the  mind  of  the  man  in  power  but  neither, 
on  the  other  hmid,  fiorn  its  having  been  the 
eventual  result  of  the  use  he  has  thus  been 
making  of  his  powei,  does  it  follow,  by  any 
means  that  the  idea  of  it  was  previously  pre- 
sent to  his^mind  If  it  had  been  unifoimly 
piesent  to  hi^>  mind  —  if  the  benefit  to  the 
community  had  been  the  ultimate  object  ot 
his  exeitions  —  if  the  suffering  of  the  ob- 
noxious pei son  had,  instead  ot  being  the  ul- 
timate object,  been  no  more  than  the  means, 
the  mediator)  object,  —  the  quantum  of  suffer- 
ing would  have  been  measured  out  according 
to  the  object  —  would  have  been  suited  to  it 
in  quality,  would  have  been  adjusted  to  it 
in  quantity,  and  would  not  anjwheie  have 
oveishot  the  maik  not  a  paiticle  of  suffer- 
ing would  have  been  pioduced,  of  which  the 
effects  had  not  pieviously  been  fully  compre- 
hended and  accurately  ascei  tamed  Of  any 
*iuh  accuiacy,  howevei  — of  any  such  calm 
and  exclusively-appropuated  attention  to  the 
aggregate  inteiest  of  the  community,  and  the 
ends  of  public  justice,  the  veiy  idea  is  new  — 
even  at  the  piesent  advanced  period  in  the 
careei  of  pcifectibility  and  civilization.  Much 
more  must  the  piacticc  have  been  gerieially 
unknown,  in  those  mde  times  m  which  the 
art  of  legislation  was  in  its  cradle  —  in  those 
times  of  infantine  ignorance,  which  aie  still 
sulfeied  to  mle  the  destiny  of  npei  age  — 
In  this  tempei  ot  mind,  among  men  whose 
minds  wei  e  engrossed  by  these  nanow  views, 
no  wondei  that  any  vehicle  01  mass  of  mis- 
chief, which  piornised  to  add  anything  to  the 
plague,  should  be  snatched  up  and  hurled  at 
the  head  of  the  obnoxious  offendei,  with  little 
knowledge  of,  and  as  little  solicitude  about, 
the  contents  laid  hold  of,  and  eagerly  em- 
ployed, not  only  without  staying  to  investi- 
gate the  consequences,  piesent  and  future, 
near  and  remote,  ceitum  and  contingent,  with 
refciencc  to  the  obnoxious  individual,  —  but 
with  as  little  attention  to  any  effects  of  which 
it  nfight  be  pioductive  on  the  feelings  of  other 
individuals,  connected  by  accident  only  with 
the  individual  by  whose  offence  the  passion 
had  been  excited  —  individuals  whose  suffer-r 
ing,  had  it  been  included  m  the  prospect,  was 
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not  of  a  nature  to  contribute  anything  to  the 
gratification  aimed  at. 

Antipathy,  when  its  exertions  are  regu- 
lated by  utility  and  justice,  is  the  handmaid 
of  justice/  Antipathy  towards  the  injurer  is 
the  natural,  and  in  a  human  bosom  in  some 
degree  even  the  inseparable  consequence  of 
sympathy  for  the  injured. 

Unhappily  for  mankind,  the  antipathy  thus 
directed  has  not  been  most  energetic  or  most 
busy  when  the  object  to  which  it  pointed 
was  the  most  noxious.  They  who  have  di- 
minished the  sum  of  human  enjoyment — they 
who  have  augmented  the  sum  of  human  suf- 
fering— these  tind  antipathy,  sooner  or  later, 
not  averse  to  repose :  they  whose  opinions 
are  not  our  opinions — they  whose  pleasures 
are  not  our  pleasures  —  they  whom  we  op- 
press, they  whom  we  exclude  from  their 
share  of  common  benefits,  —  these  are  they 
who  find  antipathy  implacable.  •  Wherever 
the  praise  of  virtue  is  to  be  earned  without 
the  expense  of  self-denial,  the  most  virious 
will  never  be  found  the  most  backward  in 
the  chase. 

Against  the  perjurer,  his  kinsman  the  for- 
gerer,  and  the  motley  fellowship  of  felons, 
without  staying  to  distinguish  one  from  an- 
other, the  door  was  shut,  as  it  were  in  a  pet, 
and  "  for  want  of  thought."  The  precedent 
once  made,  the  opportunity  of  stigmatizing1 
and  plaguing  the  traitor  and  the  atheist,  with 
his  kinsmen  the  catholic,  the  quaker,  and  the 
excommunicate,  was  not  to  be  lost.  Always 
remembered,  that  the  more  unforeseen  ex- 
clusions there  are,  and  the  more  unforeseen 
exceptions  to  exclusion*,  the  more  arguments ; 
and  the  more  arguments,  the  more  fees. 

The  outlandish  men,  the  Mahometan,  the 
Hindoo,  and  the  Chinese,  against  whom  the 
door,  if  ever  shut,  has  born  opened,  are  al- 
most as  far  from  us  as  the  atheist,  arid  much 
farther  than  the  catholic  or  the  quaker.  But 
the  distance  of  the  outlandish  man  is  his  pro- 
tection. Blind  from  birth  to  the  lights  by 
which  we  are  illuminated,  he  is  not  a  rebel 
to  the  examples  or  the  arguments,  logical 
or  golden,  by  which  we  are  governed.  Nui- 
sances, it  is  true,  all  pagans  are ;  but  happily, 
in  their  case  (unless  now  and  then  by  acci- 
dent,) the  nuisance  is  at  a  distance  from  the 
nose.* 
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*  As  to  the  Chinese,  they  have  so  evil  a  re- 
putation, and  look  so  much  like  athiests,  that, 
had  the  sine  qua  non  of  solemn  justice  not  been 
wanting,  the  breaking  of  the  saucer  might  have 
been  followed  by  an  examination  on  the  voite 
dire  (supra,  p.  404;)  and  the  religion  or  irreli- 
gion  of  China  might  have  been  settled,  in  apme 
way  or  other,  to  the  satisfaction  of  English  sages. 
But  Aeon  was  poor,  and  Aeon  had  no  advocate. 
On  this  occasion,  as  on  others,  homicide  being 
proved,  murder  was  presumed. 


IMPROPRIETY  OF  EXCLUSION  ON  THE  GROUND 
OF  MENTAL  IMBECILITY,  AND  PARTICULAR* 
LY  OF  INFANCY  AND  SUPERANNUATION. 

THE  last  ground  of  exclusion  on  the  score 
of  deception,  to  which  our  consideration  is 
called,  is  imbecility. 

Prom  whichever  source  it  be  derived,  the 
propriety  of  regarding  imbecility,  upon  occa- 
sion, as  a  cause  of  suspicion,  is  obvious  and 
indisputable.  From  whichever  source  derived, 
the  taking  it  for  a  cause  of  exclusion  will  be 
found  equally  indefensible. 

Mental  or  corporeal,  imbecility  —  a  term 
of  relation — admits  of  degrees  ad  infinitum. 
Imbecility,  in  a  variety  of  respects,  is  the 
lot  of  all  created  beings.  Supposing  that,  in 
any  degree,  imbecility  were  capable  of  consti- 
tuting a  proper  ground  of  exclusion,  by  what 
mark  could  that  degree  be  distinguished  from 
any  other?  From  the  impossibility  of  find- 
ing an  answer  to  that  question,  results  the 
impropriety  of  taking  it  for  a  ground  of  ex- 
elusion  in  any  case.  In  the  absence  of  any 
universal  mark  of  such  a  degree  of  imbecility, 
to  form  such  opinion  as  the  nature  of  the  case 
admits  of,  there  is  but  one  rational  course, 
which  is,  the  examining  of  the  proposed  wit- 
ness: which  only  rational  course  is  the  very 
course  that,  upon  the  supposition  of  the  ex- 
clusion, is  not  Buttered  to  be  taken. 

Infancy,  superannuation,  insanity:  what- 
ever be  the  modification  —  connected  or  un- 
connected with  the  circumstance  of  age  — 
the  answer  will  be  still  the  same. 

Between  infancy  and  maturity,  it  is  ne- 
cessary, for  some  purposes,  to  draw  a  line 
at  a  venture;  and  that  line  (notwithstanding 
the  wide  difference  in  respect  of  intellectual 
strength  between  individual  and  individi'al 
at  the  same  age)  —  that  line  a  common  one, 
iixed  for  every  individual  at  »the  same  place. 
But  to  the  present  purpose,  no  such  line  is 
necessary :  no  such  line  can  afford  any  secu- 
rity against  deception :  no  such  line  can  fail 
of  producing,  if  not  deception  itself,  yet  (what 
is  worse)  misdecision. 

In  the  case  of  superannuation,  the  imprac- 
ticability of  drawing  any  line  for  that  pur- 
pose, without  the  most  palpable  absurdity,  is 
plainly  obvious.  Imbecility,  and  to  such  a 
degree  as  to  make  delivery  of  testimony  not 
merely  ineligible  but  impossible,  is  the  effect 
of  infancy  at  a  certain  age.  Imbecility,  to 
this  purpose,  or  indeed  almost  any  other, 
considered  as  the  result  of  superannuation,  is 
but  an  accidental  concomitant,  and  indeed  a 
rare  one,  at  any  period  of  old  age. 

In  the  case  of  insanity,  a  fixed  point  of 
time  for  this  purpose  is  not  incapable  of  being 
proposed,  but  incapable  of  being  employed 
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to  any  good  effect:  when  (for  example)  a 
man,  having  by  competent  authority  been 
deemed  incapable  of  retaining  in  his  own 
hands  the  management  of  his  own  affairs, 
without  preponderant  prejudice  to  himself 
and  dthers,  has  by  competent  authority  been 
declared  in  that  state,  and  placed  under  the 
authority  of  a  guardian  for  that  purpose 

Here  indeed  would  be  a  point  of  tune  fixed, 
but  no  line  could  be  drawn  through  it,  ap- 
plicable with  any  advantage  to  this  purpose 
From  any  degree  of  comparative  unfitiiebs  in 
respect  of  providence,  and  the  various  other 
faculties  necessary  to  the  management  of  the 
variety  of  affairs  that  occur  in  human  life,  no 
tolerably-assured  inference  can  be  diawn  re- 
specting the  capacity  or  incapacity  of  giving 
a  correct  and  intelligible  statement  of  a  single 
fact  which  came  within  the  cognizance  of  a 
man's  senses  Before  the  arrangement  made, 
a  man  may  have  been  completely  incapable 
perhaps  of  obtaining  perception  of  the  fact  — 
perhaps  of  lemembenng  and  giving  a  correct 
and  intelligible  statement  of  such  perception, 
though  obtained  — after  the  anangement, 
competent  or  incompetent  to  the  general  ma- 
nagement of  his  own  affairs,  to  the  pui  pose 
of  delivering  testimony  it  may  happen  to  him 
to  be  as  completely  competent  as  another 
man  These  observations  ai  e  bi  ought  to  view 
for  the  purpose  of  nipping  in  the  bud,  if  pos- 
sible, future  contingent  exclusions  on  this 
ground. 

Of  the  thiee  sources  and  modifications  of 
intellectual  imbecility,  infancy  is  the  only 
one  that  has  been  taken  for  exclusion  by 
English  law  Accordingly,  ot  the  three  word^ 
mentioned  in  this  view,  infancy  is  the  only 
one,  of  which,  for  this  pui  pose,  any  mention 
is  to  be  found  in  the  books  Foi  the  saint- 
reason,  imbecility,  the  woid  hcie  employed 
for  the  purpose  of  including  the  tin  eg  cases, 
and  bringing  to  view  the  ground  they  s{and 
upon,  is  in  these  tieasuies  of  technical  science 
equally  unknown. 

In  a  direct  way,  infancy  cannot  at  present 
be  employed  as  a  bar  to  admission,  howso- 
ever immature  the  a£e  For,  with  the  appro- 
bation of  the  twelve  ludges,  in  the  case  of 
an  infant  of  no  more  than  seven  years  old,* 
and  in  a  case  of  an  infant  under  seven  years 
old-j*  (how  much  under  is  not  said,)  this 
evidence  was  received 

Unfortunately,  to  the  admission  given  in 
this  case,  two  conditions  precedent  have  been 
annexed. 

One  is,  that  the  child  shall  have  taken  an 
oath ;  e.  e.  gone  through  the  same  ceremony 
by  which  testimonial  relation  i*  preceded  in 
other  instances.  To  this  operation,  had  it 

4» 

•  Leach,  i  480.    M'hite's  case,  notes 
+Gwillem's  Bacon  (edit  180?,)  n.  577-  Leach's 
Crown  Cases,  i.  237*    Brazier'*  cas>e. 


been  performed,  there  could  have  been  no 
objection  The  misfortune  was,  that  in  9 
certain  instance  it  was  omitted:  and  the 
consequence  was,  that,  a  rape  having  been 
committed  "  on  the  body  of  an  nffant  under 
seven  yeais  of  age,"  the  man  by  whom,  if 
by  anybody,  the  mischief  was  done,  was  sent 
out  to  commit  other  rapes 

"  The  piisoner"  (acroiding  to  the  learned 
reportei  f)  was  convicted,  but  the  judgment 
was  respited,  on  a  doubt  [not  having  any  le* 
lation  to  the  fact,  but]  "  created  by  a  mar- 
ginal note  to  a  casein  Dyer's  Reports,  for 
these  notes  having  been  made  by  Lord  Chief 
Justice  Treby,  are  considered"  (continues  the 
book)  "  of  great  weight  and  authority  and 
it  wa&  submitted"  (by  Mi  Justice  Buller,  an- 
no 1770)  "to  the  twelve  judgts,"  whether 
evidence,  undei  any  cnrumstances  whatever, 
could  be  legally  admitted  in  actimmal  piose- 
cution,  exryept  upon  oath  •>  Answei  No,  not 
in  any  case. 

2  The  otliei  condition  \\as  and  is,  that 
the  "  infant  appeal,  on  stuct  examination  by 
the  couit,  to  possess  a  sufficient  knowledge 
of  the  natuic  and  consequences  of  an  oath" 
— "  of  the  danyct  and  unpid  y  of  falsehood, "|| 
Foi  a  inoie  paiticulai  description  of  the 
hnoicltdye  iiuA  the  danyer  above  spoken  of  in 
geneial  teims,  the  following  exemplification 
pi  omi&es  to  seive  as  well  as  any  othei  that 
tould  be  substituted  to  it,  since  neither  the 
questions  nor  the  answeis  aic  fixed  by  law. 
Kxtiact  from  the  newspapei  called  the  Times, 
dated  17th  Sept  1803  PioceedingB  at  the 
"  Old  Bailey,  Friday,  Sept  10,  1803  Mary 
Ann  Cainey,  a  daughter  ot  the  prisoner,  only 
tv\elve  y  ems  of  age,  was  examined  lelative 
to  the  idea  she  entei  tamed  of  an  oath,  and 
the  consequences  that  would  lesult  iiom 
telling  a  falsehood  The  answer  which  she 
retained  was  exceedingly  con  cat  viz  that  if 
she  told  a  falsehood  when  on  oath,  she  should 
be  put  in  the  pillory  when  in  this  world,  and 
go  to  the  devil  when  in  the  next/' 

To  the  putting  of  a  question  to  the  effect 
above  described,  I  know  of  no  conclusive 
objection,  but,  to  the  deducing,  either  fiom 
silence  or  from  any  answer  whatsoever  which 
may  have  been  extracted  by  such  a  question, 
a  decision  pronouncing  the  exclusion  of  the 
testimony,  objections  occur  that  seem  per- 
fectly unanswerable. 

It  is  lequiring  of  the  child,  as  a  condition 
precedent  to  her  being  suffered  to  give  a  sort 
of  relation  which  a  child  of  any  age  that  can 
speak  may  be  perfectly  competent  to  give,  a 
soit  of  account  which  a  child  of  that  imma- 
ture age  (to  go  no  farther)  seems  altogether 
incompetent  to  give.  The  testimony  to  the 
relevant  point  is  to  a  fact  of  the  most  simple 
nature — a  fact  which,  supposing  it  to  have 


+  Leach,  i.  199. 
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happened,  must  have  presented  itself  to  the 
senses  of  the  patient,  and  m'ade  a  very  deep 
impression  on  them.  The  subject-matter  of 
the  testimony  to  the  irrelevant  point,  is  a  fact 
of  the  most  complex  and  abstruse  nature:  a 
fact  that  has  been  matter  of  dispute  among 
the  maturest,  the  strongest,  and  ucutest. 
minds. 

The  relevant  question  —  the  question  to 
which  (if  to  any)  the  child  would  have  been 
competent  to  give  an  answer —  was,  what  she 
had  seen  and  felt?  The  irrelevant  question 
prefixed,  and  (in  one  event)  substituted  to  it, 
included  a  string  of  questions:  what  on  this 
most  abstruse  subject  she  had  been  taught, 
what  she  had  comprehended,  and  what  she 
had  retained?  The  evidence  —  the  only  evU. 
dence  that,  iu  answer  to  such  an  examination, 
could  have  been  given  by  such  a  child,  was, 
not  the  opinion  of  the  child,  but  an  article 
of  hearsay  evidence:  the  account  given  by  the 
child  of  the  instruction  it  had  received.* 

Observe  the  effect  of  the  criterion  so  un- 
happily employed.  The  proper  question, 
whether  the  child  has  been  thus  injured,  is 
put  aside;  and,  instead  of  it,  another  ques- 
tion is  put  in,  viz.  whether  the  child  can  say 
its  catechism. 

Of  the  substitution  thus  made,  or  prefer- 
ence thus  given,  of  a  question  foreign  to  the 
merits — to  the  only  question  belonging  to  the 
merits,  the  following  present  themselves  as 
the  natural  consequences:  — 

1.  In  some  cases,  excluding  c;ood  and  true 
evidence  ;  thus  excluding  justice,  and  giving 
impunity  to  the  guilty.  It  the  child  has  not 
been  tutored  in  the  requisite  manner,  and 
that  with  i'lt'cct  on  the  part  of  the  child,  as 
well  as  diligence  on  the  part  of  the  instruc- 
tors, the  child  may  have  been  abused  and 
mangled,  the  malefactor  goes  unpunished, 

*  In  relation  to  the  principal  point,  at  one 
time  the  practice  was,  instead  of  examining  the 
child  itself,  to  examine  the  parents  or  other  per- 
sons as  to  the  account  which,  immediately  after 
the  transaction,  had  been  given  by  the  child  to 
them.  To  this  sort  of  evidence,  the  examination 
of  the  child  itself  in  court  was  afterwards  added 
or  substituted:  if  added,  with  indisputable  pro- 
priety; not  so,  if  substituted,  to  the  absolute 
exclusion  of  the  hearsay  evidence:  since,  for 
intirmation  or  confirmation  of  evidence,  the  oc- 
casional use  of  hearsay  evidence  is  not  only  in- 
disputable, but  recognised  in  practice.  In  re- 
card  to  the  principal  fact,  the  reason  assigned 
for  the  preference  thus  given  to  the  evidence  of 
the  child  itself,  was,  that  that  of  the  parents,  &c. 
was  but  hearsay  evidence.  In  regard  to  the  in- 
cidental fact  (the  instruction  given  to  the  child,) 
the  same  consideration  might  have  suggested  the 
propriety  of  examining  the  parents  themselves 
in  preference:  the  account  of  what  instruclon 
they  had  given  to  the  child,  would  come  from 
their  lips  in  the  shape  of  immediate  evidence; 
from  the  lips  of  the  child,  the  only  shape  in 
which  it  could  come  would  be  that  of  hearsay 
evidence* 


laughing  at  tUe  sages  from  whose  zeal,  *o 
little  according  to  knowledge,  he  has  obtained 
a  licence. 

2.  Placing  the  fate  of  the  cause  (in  a  ca- 
pital cause,  the  life  of  the  prisoner)  in  a  state 
of  complete  dependence  on  the  will  and  plea- 
sure of  the  person  or  persons  under  whose 
power  the  child  is  all  the  time ;  its  parents, 
for  example.   Is  it  their  wish  that  the  cause 
should  be  depri  ved  of  the  benefit  of  the  child's 
evidence?  The  catechism  is  omitted  to  be 
administered,  or  a  sort  of  anti-catechism  ad- 
ministered in  the  room  of  it,  according  to  the 
nature  of  the  case.    By  a  false  answer,  had 
the  testimony  been  admitted,  the  child  might 
have  been  subjected  to  punishment  as  for 
perjury,  and  the  parents  to  legal  punishment, 
or  at  least  to  disrepute,  as  for  subornation 
of  perjury.    On  the  occasion  of  the  prelimi- 
nary examination,  neither  from  silence  nor 
from  any  answer  whatsoever  —  from  any  such 
answer  as  in  this  view  they  may  have  pre- 
sented, need  any  such  consequences  be  ap- 
prehended.    Thus  it  is,  that  in  this  way  the 
full  benefit  of  perjury,  or  subornation  of  per- 
jury, may  be  obtained,  without  any  of  the 
risk:  the  full  benefit  of  perjury,  under  the 
protection,  and  as  a  fiuit  of  the  wisdom,  of 
English  jurisprudence. 

3.  Holding  out  to  false  and  mendacious 
urcusation  a  receipt  for  fabricating  evidence, 
and,  by  a  false  gloss,  bestowing  on  it  an  ap- 
pearance of  trustworthiness.     The  supposi- 
tion that  the  individual  whose  fate  depends 
upon  his  knowledge  cf  the  law,  should  on  any 
occasion  be  in  possession  of  any  such  know- 
ledge, may  be  apt  to  appear  ridiculous  ;  but 
it  is  what  by  accident  does  now  and  then  hap- 
pen.    The  mother  of  such  a  child  forms  a 
scheme  for  ruining  a  male  enemy.     She  em- 
ploys the  requisite  time  and  labour  in  impress- 
ing jipon  the* mind  of  the  child  two  lessons  : 
the  one,  a  false  story  of  the  supposed  injury; 
the  other,  an  appropriate  catfechism,  such  as 
may  afford  the  requisite  satisfaction  to  the 
pious  anxiety  of  the  judge.    Delighted  with 
the  advances  made  by  tjie  sweet  child  in  the 
science  of  theology,  to  entertain  a  doubt  of 
its  veracity  would  be  impiety  in  the  eyes  of 
jurUprudential  science. 

The  same  artificial  mark  of  trustworthi- 
ness, which,  on  the  occasion  just  spoken  of, 
gave  such  complete  satisfaction  in  the  instance 
of  a  child  of  twelve  years  old,  might,  in  many 
instances,  be  imprinted  with  equal  facility 
and  success  upon  the  testimony  of  a  child  not 
above  half,  or  even  a  third  of  that  age.  It 
might  even  be  imprinted  upon  the  faculties, 
mental  and  vocal,  of  a  naturally-accomplished 
and  well-instructed  parrot  or  magpie — with 
this  difference,  that,  in  the  case  of  the  unfea- 
thered  witness,  the  questions  would  require 
to  be  in  that  form  to  which  an  advocate  is 
confined  when  examining  a  witness  of  his  own 
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side  ;  whereas,  in  the  case  of  the  feathered 
witness,  they  would  require  to  be  in  that 
more  commodious  form,  with  the  use  of  which 
he  is  indulged  in  the  examination  of  a  witness 
on  the  opposite  bide. 

4.  The  wording  of  the  test  being  moreover 
unfixed,  as  is  the  case  with  everything  that 
has  no  more  determinate  foundation  to  rest 
upon  than  that  of  junsprudential  law,  —  the 
testimony  of  the  most  trustworthv  witness  is 
liable  to  be  sunk  by  any  failure  of  coincidence 
between  the  persuasion  of  the  judge  and  the 
persuasion  of  the  child  (that  is,  of  its  instruc- 
tors) on  a  subject  thus  obscure  and  delicate 
Not  to  mention  extieme  cases,  such  as  those 
of  atheists  and  other  unbelievers, — Christians 
are  not  wanting,  to  whose  conceptions  the 
devil  presents  himself  in  the  character  of  an 
allegorical  and  purely  ideal  personage.  If,  in 
the  case  of  the  child  whose  answers  on  this 
head  gave  such  complete  satisfaction  at  the 
Old  Bailey,  the  expectation  of  an  eventual 
visit  to  the  piesident  of  the  infernal  regions 
was  regarded  as  an  article  of  faith  indispensa- 
ble to  the  present  purpose,  —  an  answer  dis- 
affirming the  existence  of  that  tremendous 
personage,  might  have  been  fatal  to  the  me- 
rits of  the  cause  On  this  supposition,  a  \)oy 
of  twelve  years,  whose  good  fortune  it  had 
been  in  other  respects  to  have  been  under  the 
tuition  of  Dr.  Priestley,  or  any  other  equally 
zealous  defender  of  the  Chi  istian  faith,  might, 
for  want  of  the  necessary  protection  depend- 
ing upon  his  own  evidence,  find  himself  ex- 
posed to  the  most  afflictive  personal  injuries 
—  or,  at  the  expense  of  real  mendacity,  find 
himself  obliged  to  pui  chase  the  factitious  re- 
putation of  the  opposite  virtue 

Learned  judges  have  seldom  time  to  intro- 
duce any  very  seai  clung  probe  into  the  bowels 
of  the  evidence  give  them  a  good  lound  an- 
swer, satisfaction  enters,  and  ejects  diffidence 
"  I  shall  be  put  into  the  pillory  in  this  world , 
I  shall  go  to  the  devil  in  the  next  " —  "  Ex- 
ceedingly correct, "  is  the  observation  of  the 
reporter  ,  *'  exceedingly  correct"  (unless  the 
reporter  were  incorrect,)  —  "  exceedingly 
correct, "  or  something  to  that  or  the  like 
purport  or  effect,  must  have  been  the  obser- 
vation of  the  judge. 

In  the  individual  cases  in  question,  the  par- 
ties  on  both  sides  being  low  people  (for  of 
the  labours  of  counsel  on  their  behalf  nothing 
is  said,)  —  the  answer,  being  thus  pointed  01 
rounded,  and  adapted  to  the  taste  of  learned 
judges,  passed  without  further  sciutmy.  His 
reverend  lordship  was  not  less  indulgent  to 
the  young  theologian,  than  a  friendly  exami- 
ner at  Oxford  or  Cambridge  would  have  been 
to  a  candidate  for  a  degree  in  divinity,  or  a 
friendly  chaplain  at  Lambeth  to  a  candidate 
for  holy  orders.  But  suppose  this  prelimi- 
nary examination  conducted  by  the  tongue  of 
ft  welUfee'd  advocate  alas !  what  would  all 


the  science  of  the  tender  student  avail  against 
the  sharpness  of  go  penetrating  a  probe  1 
Conceive  a  Garrow  opposed  to  the  tender 
novice  how  little  would  it  cost  him  to  drag 
to  light  either  some  jeofail  in  her  creed,  or 
the  confession  of  a  fact  which,  in  the  case  of 
hei  making  a  tolerable  pnma  facie  answer, 
could  never  be  otherwise  than  true,  viz,  that 
she  had  been  tutored  for  the  pui  pose. 

By  considerations  of  the  above,  or  some 
other  nature  (that  is  to  say,  by  some  of  them,) 
an  impression  appears  to  have  been  made  on 
reverend  minds  Mr  Justice  Rooke,*  in  the 
case  of  an  unsatisfactory  response,  adjourned 
the  cause,  and  committed  the  young  witness 
to  the  charge  of  a  clergyman,  for  religious 
instruction,  in  the  mean  time.  This  succe- 
daneum  to  exclusion  obtained  the  appiobation 
of  the  other  judges. 

To  the  impressing  upon  the  memory  the 
lesson  to  tfA  given  by  the  leverend  divine,  six 
mouths1  inteival  between  circuit  and  circuit 
was,  if  diligently  employed,  extremely  well 
adapted  it  would  have  been  equally  well 
adapted  to  the  rendering  the  fair  and  tender 
leporter  more  and  more  perfect  in  any  fabri- 
cated stoiy  of  an  injury,  supposing  no  injury 
to  have  been  sustained.  But,  on  the  opposite 
supposition,  for  the  keeping  alive  in  the  infant 
memoiy  a  coriect  recollection  of  the  tians- 
action  in  its  true  and  proper  colours,  the  dis- 
service that  could  not  but  be  done  by  this 
long  interval  pi  esents  itself  as  equally  indis- 
putable In  this  point  of  vie\v,  an  expedient, 
of  the  smcenty  of  which,  in  its  design,  it  is 
impossible  to  enteitam  a  doubt,  presents  it- 
self as  being,  in  its  tendency,  extremely  well 
adapted  to  every  purpose  of  falsehood  and 
injustice,  and  equally  ill  adapted  to  every 
purpose  of  truth  and  justice 

The  case  is  unhappily  of  no  unfrequent  re- 
currence Justice  is  wanted  for  it,  if  for  any 
case  It  is  with  this  as  with  most  other 
points  of  piocedure  the  difficulties  it  is 
encumbered  with,  aie  chiefly,  if  not  wholly, 
the  work  of  artifice  and  science  In  itself  it 
presents  little  difficulty  If  mendacity  were 
appiehendcd,  who  would  not  rather  have  to 
encounter  a  raw  and  juvenile  prevaricator, 
than  a  i  effecting  veteran,  with  length  of  ex- 
peuence  and  maturity  of  age^ 

Wheie  evidence  is  concerned,  the  duty  of 
learned  judges  (such  has  ever  hitherto  been 
the  case)  forbade  them  to  do  justice  Their 
duty  is  to  preserve  existing  i  ules .  and  ex* 
isting  rules  were  made  that  justice  might 
not  be  done  In  a  case  of  this  sort —  where 
evidence  of  this  description  was  a  chief  in- 
gredient in  the  composition  of  the  mass  of 
evrdence,— if  it  were  lawful  to  discover  truth, 
truth  might  be  discovered  with  at  least  as 
much  facility  and  certainty  as  m  the  case  of 
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ordinary  evidence.  The  fact,  if  there  be  any- 
thing serious  in  it,  is  established  by  real 
evidence  —  by  the  physical  and  physiological 
marks  of  violence.  Here  we  see  one  of  the 
perpetually -recurring  rases,  in  which  all 
doubt  might  so  easily  be  removed,  one  way 
or  the  other,  by  the  examination  of  the1  de- 
fendant. The  examination  of  the  child  being 
taken  out  of  the  hearing  of  its  parents,  on 
the  one  hand,  of  the  defendant  on  the  other 
—  that  of  the  defendant  out  ot  the  hearing 
of  both,  —  the  light  ot  truth  could  scarce  fail 
to  isMie  from  the  colliMon  of  the  evidence. 

Where  immaturity  of  age  does  not  exist 
in  any  such  degree  as  to  deprive  the  child  of 
the  several  degrees  of  the  respective  faculties 
concerned  (perception,  judgment,  memory, 
and  expression)  that  are  respectively  neces- 
sary to  bestow  on  the  testimony  the  indis- 
pensable degree  of  correctness, — the  want  of 
the  faculties  necessary  to  the  e\e<  tttion  of  a 
successful  plan  of  mendacity,  gives  to  such 
immature  testimony,  in  a  very  material  re- 
spect, the  advantage  of  the  miiturcst  evi- 
dence. 

In  the  immature  and  tender  mind,  if  the 
influence  of  the  moral  and  religious  sanctions 
is  apt  to  be  weak,  unsteady,  and  precarious, 
the  mendacity -rest  raining  influence  of  the 
physical  sanction  is  stronger  then  than  after- 
wards. Of  memory,  if  deeply  impressed  and 
vigorous  (as,  in  the  sort  of  case  in  question, 
when  taken  fresh,  it  can  hardly  tail  to  be,) 
the  expression  is  delivered  without  effort. 
Invention,  under  the  perpetual  condition  of 
not  being  true,  and  yet  appearing  to  be  true, 
is  the  work  of  anxious  and  unremitting  labour : 
the  less  the  mind  is  exercised  in  the  habit  of 
reflection,  the  more  apt  will  it  be  to  sink 
under  the  trial. 

By  the  power  of  the  political  sanction,  con- 
centrated in  this  rase  in  all  its  plenitude  in 
the  hands  of  the  domestic  ruler,  the  will  of 
the  patient  might  be  acted  upon  (it  is  true) 
with  a  mendacity-promoting  force  superior  to 
any  that  may  be  expected  to  bear  upon  the 
patient  in  an  adult  state,  in  a  state  of  com- 
parative independence.  In  few  adult  minds 
is  any  other  fear  so  strongly  impressed,  as  the 
fear  of  the  rod  is,  in  general,  capable  of  being 
impressed  on  the  infant  mind,  by  a  severe  and 
steady  hand.  But  the  disadvantage  to  which, 
in  thib  case,  the  interests  of  truth  and  justice 
are  subjected  by  the  weakness,  of  the  voli- 
tional faculty,  may  be  expected  to  be  at  least 
compensated  for  by  the  weakness  of  the  in- 
tellectual faculty.  The  child  strives  to  lie  as 
well  as  it  is  able ;  but  under  the  opposing 
rorce  of  cross-examination,  it  is  unable  to.lie 
with  effect.* 

*  From  the  Asiatic  Annual  Register  for  1802, 
pp.  132-144.  Indictment  for  murder :  Rutney, 
a  boy  of  seven  years  old,  brought  forward  by  , 


This  much  in  regard  to  the  case  of  infancy, 
which  is  (as  already  observed)  the  only  case  of 
imbecility  which  has  been  taken  for  a  ground 
of  exclusion  by  English  law.  * 

A  cas-e,  however,  presented  itself  not  many 
j  ears  ago,  in  which  a  witness  was  rejected, 
not  indeed  on  account  of  imbecility,  but  on 
the  analogous  ground  of  a  supposed  deficiency 
of  appropriate  knowledge. 

Indictment  of  a  woman  for  bigamy.  Rex 
v.  Eleanor  Whetford,  Guildford  Assizes,  Sa- 
turday, 9th  August  1806,  before  the  Lord 
Chief- Baron.  (  Times  and  Morning  Chronicle, 
llth  August,  both  in  the  same  words.)  The 
fust  marriage,  or  supposed  marriage,  the  par- 
ties both  English,  at  Gretna  Green,  in  Scot- 
hind.  The  celebration  of  the  ceremony,  in 
the  manner  u*u:il  in  Gretna  Green  marringes, 
proved  by  the  habitual  operator,  the  vice- 
pi  iest,  a  tobacconist.  "  David  L;iing,  the 
Gretna  Green  parson,  was  first  called.  He 
^tated  that  he  perfoimed  the  ceremony  over 
the  piisoner  and  her  husband,  in  his  way; 
thut  was  he  rend  nothing,  but  he  taid  some- 
thing olf  the  tongue,  and  authorized  them  to 
cohabit  together.11 

The  Lord  Chief- Haron  said  he  would  not 
admit  this  as*  a  marriiige.  He  a*ked  him  what 
he  was.  lie  replied,  a  tobacconist.  His  lord- 
ship observed,  that  a  fellow  or  two,  like  the 
witness,  did  thobe  sort  of  things ;  but  both 
himself  and  the  parties  were  liable  to  punish- 
ment. 


the  prosecutors  to  give  evidence  against  the  pri- 
soners, one  of  them  his  own  mother  (p.  138.)  To 
the  preliminary  examination,  nothing  could  be 
more  satisfactory  than  his  answers.  u  He  seemed 
completely  aware  of  the  guilt  of  telling  a  lie; 
and  distinguished  the  punishment  due  to  simple 
falsehood,  and  to  falsehood  upon  oath,  by  saying, 
that  a  person  guilty  of  the  one  deserved  to  be 
flogged,  but  that  those  who  were  guilty  of  the 
othci-  ought  to* be  hanged.  His  general  notions 
of  right  and  wrong  \vcie  equally  correct,  and  all 
his  answers  were  given  in  the*  most  firm  and 
undaunted  manner. 

"  Having  gone  through  this  preliminary  pro. 
batinn.  he  \vas  sworn  in  the  usual  manner;  but 
it  verv  MIUIJ  appeared  thatmot  one  word  of  truth 
was  tt,  ,<v  tweeted  from  any  part  of  his  narra- 
tive. Fortunately,  the  story  which  he  told  was, 
in  itself,  so  inconceivable,  as  to  curry  its  own 
refutation  along  with  it" 

Thus  far  the  report.  The  jurisdiction  of  the 
Christian  devil  not  being  recognised  among  the 
Hindoos,  the  theological,  or  diabolical  part  (shall 
we  say)  of  the  test,  it  may  be  observed,  was  not 
applied.  Deserve  and  ought  are  the  terms  em- 
ployed :  terms  of  ambiguous  import,  importing 
obligation,  but  not  specifying  the  source.  Of 
the  three  sanctions  —  the  religious,  the  political, 
and  the  moral  —  the  last  only  seems,  on  that 
occasion,  to  have  been  brought  into  action  upon 
this  eastern  theatre.  A  test  thus  imperfect— a 
test  not  containing  any  theological  elements  in 
its  composition,  could  not  easily  have  been  em- 
ployed in  the  laboratory  of  English  jurispru- 
dence. 
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Here,  then,  the  fact  was  out  of  dispute . 
the  guilt,  in  a  moral  view  (to  say  nothing  of 
the  religious,)  equally  out  of  dispute .  yet  the 
judge  acquits  the  prisoner  — acquits  her  for 
evermore.  Why  ?  Because  the  state  of  the 
law,  in  respect  of  the  validity  of  the  mainage, 
was  not,  according  to  the  conception  of  the 
learned  judge,  proved  by  a  proper  sort  of 
person  "  He  would  not  receive  the  law  of 
Scotland  from  a  tobacconist  "  What  ?  nor 
yet  from  anybody  else?  That  "  both  the  fel- 
low and  the  parties  were  liable  to  punish- 
jment,"  so  much  his  lordship  knew  So  much 
he  knew  but  exactly  at  that  point  ^topped 
his  lordship's  knowledge  >  and,  what  is  rnoie, 
exactly  at  that  point  commenced  his  deter- 
mination not  to  know 

By  a  special  verdict  (not  to  mention  othei 
means  in  use,)  he  might  have  been  mfonned 
and  by  the  same  regular  couise,  infoimahon 
of  no  slight  importance  to  the  whole  country 
might  have  been  gained. 

In  the  case  quoted  above  out  of  Gwillem,* 
a  step  altogether  out  of  the  regulai  course 
was  taken.  The  evidence  appeared  not  suf- 
ficient for  conviction  .  what  was  the  regular 
consequence  ?  That  the  prisoner  should  be  ac- 
quitted. Instead  of  that,  the  trial  is  put  off 
to  the  next  assizes  the  defendant,  guilty  or 
innocent,  in  prison  all  the  tune  The  pro- 
ceeding was  reported  to  the  twelve  judges 
it  was  approved  by  them  it  was  therefoie 
legal  Of  these  twelve  reverend  and  learned 
persons,  the  Lord  Chief- Baron  himself  was 
one  Had  he  thought  of  this  when  tiymg 
Eleanor  Whetford,  he  would  have  learnt  that 
there  are  middle  com  sea  between  instant  con- 
viction and  instant  acquittal,  if  the  learned 
judge  thinks  piopei  to  employ  them 

Delay,  and  ot  the  same  length,  in  the  one 
case  created,  in  the  other  case  not  cieated 
When  created,  to  what  end?  That  an  infant, 
undei  seven  years  of  age,  might',  at  the  option 
of  its  parents,  <toe  instructed  m  theology,  01 
in  mendacity,  or  in  both,  while  the  meinoiy 
of  the  supposed  fact  had,  if  real,  all  that  time 
to  fade  in  When  refused  to  be  created, 
what  were  the  cirtumstances  undei  which 
the  omission  took  place ?  When  the  point 
that  might  have  been  aimed  at  by  the  delay 
would  have  been  accomplished  by  it  with  the 
utmost  certainty  —  accomplished  to  the  satis- 
faction, not  only  of  the  public  at  large,  but 
of  the  learned  judge  himself  for  (says  he) 
*'  if  you  have  any  advocate  of  character,  I 
will  receive  his  testimony."  Was  there,  in 
the  opinion  of  the  learned  judge,  any  such 
universal  perversity  at  the  Scotch  bai,  as  that 
no  advocate  of  character  would  be  to  be  found, 
who,  in  relation  to  this  point  of  Scottish  law, 
Would  be  to  be  prevailed  upon  to  give  his 
opinion  (to  the  present  purpose  called  his 
"testimony")  for  his  fee? 

*  Vide  $iipra>>  p.  430. 


In  the  former  case,  the  defendant  [witness! 
was  "  a  fellow  that  did  those  sort  of  things:" 
in  the  Guildford  case,  "  the  defendant  was  a 
young  lady  of  handsome  person  and  elegant 
manners,  and  her  appearance  at  the  bai  ex- 
cited consaderable  sympathy  on  her  behalf  in 
the  spectatois  in  court." 

Why  mention  this  circumstance?  I  men- 
tion it,  in  addition  to  what  has  already  been 
said  on  that  subject  in  another  place,  that  it 
may  be  seen  so  much  the  more  distinctly, 
how  easy  it  is,  under  the  existing  system,  for 
a  judge,  in  meting  out  justice,  to  have  two 
measures,  one  for  "fellows," — another  for 
"  young  ladies  of  handsome  person  arid  ele- 
gant marinei s."  and  with  what  unhappy  suc- 
cess, powei,  in  reality  arbitrary,  has  been 
covered  up  from  observation  by  technical 
forms 

By  the  eleven  ption  of  the  person  of  the  de- 
fendant in  the  Guildford  case,  the  recollection 
of  the  classical  reader  is  naturally  sent  back 
a  few  thousand  years,  to  the  incident  which, 
in  all  subsequent  causes,  involved  the  pro- 
ceedings of  the  couit  of  Areopagus  in  habi- 
tual darkness.  Of  course,  "  the  handsome 
person  and  elegant  manners"  of  defendant 
Eleanor  Whetford  cannot  possibly  have  eX- 
cuiscd  on  the  decision  at  Guildford  any  such 
influence  as,  in  the  case  of  Rex  v.  Phrync, 
proved  so  salutary  to  the  defendant  Phryne, 
and  so  fatal  to  justice,  under  Athenian  judi- 
catiuet  Concerning  living  ]udges,  where 
an}  thing  of  moral  blame  would  attach,  fiction 
heibelf  is  silent  but,  as  over  depaited  ones, 
history,  so,  over  futuie  contingent  ones,  fic- 
tion at  ciny  i  ite,  maintains  an  undisputed 
powei  Availing-  myself,  then,  on  the  pre- 
sent occasion,  of  the  light  of  fiction  (for,  ab- 
hoi  ring  it  as  exercised  for  any  purpose  of 
jiulicatmc,  I  have  not  the  least  objection  to 
it  foi  the  purpose  of  aigumcnt,)  the  use  I 
make  of  it  is  this,  viz  that,  under  the  law  of 
England  as  it  now  stands  fviz  in  virtue  of 
the  features  above  described  in  it,)  an  Eng- 
lish judge  is  at  least  as  much  at  hbei  ty  as  the 
judge  of  any  othei  country,  in  pronouncing 
his  decisions,  to  consult  (not  to  speak  of  his 
pocket)  his  party,  his  humour,  or  his  taste; 
and  that,  on  condition  ot  looking  grave  all  the 
time,  and  pronouncing  certain  combinations 
of  learned  words,  such  as  never  can  be  want- 
ing, he  will  find  no  more  difficulty  in  acquit- 
ting beauties  than  in  browbeating  fellows. 
Not  but  that,  so  far  as  concerns  the  bare  pos- 
session of  the  jus  nocendi,  truth  might  serve 
a  man  foi  predicating  it  of  all  alike,  the  living 
and  the  dead :  it  is  only  when  the  faculty  is 
to  be  spoken  of  as  being  in  actual  exercise, 
thfit  truth  will  decline  to  serve  you,  recom- 
mending it  to  you  to  employ  fiction  in  her 
stead, 

f  Potter's  Grecian  Antiquities,  i.  105.  JLucian 
in  Cataplo. 
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CHAPTER  VII. 

OF  THE  RFSTORATIVKS  FOR  COMPETENCY, 
DEVISKD  BY  ENGLISH  LAWYERS. 

IF,  directed  to  no  other  end  than  the  avoid- 
ance of  deception,  exclusion  of  evidence  is 
bad  altogether,  had  to  the  whole  of  its  ex- 
tent,—  whatever  does  anything  towards  the 
narrowing  that  extent,  is  so  far  good.  Such 
being  the  effect  of  the  restorative  processes 
now  to  be  considered,  the  application  of  them 
is  so  far  ^ood. 

Here,   then,  it  might  seem  at  first  sight 
1hat  they  ought  to  be  dismissed  ;  refming  to 
the  books  for  an  account  of  them,  instead  of 
Decking  to  augment  the  load  of  this  work  byi 
superfluous  matter. 

In  two  points  of  view,  however,  it  may  be 
not  altogether  useless  to  bestow  upon  them 
a  further  glance. 

One  is,  the  proof  they  afford  (if  nny  further 
pi  oof  can  he  wanting)  of  the  iinpiopnelj  of 
tin-  rule,  of  which,  in  propoition  to  their  ex-  j 
tent,  they  destroy  the  efficacy.  For  in  seaiee  ' 
any  instance  can  the  propriety  of  them  be 
defended,  but  by  arguments  which  prove  or 
assume  the  impiopu'ety  of  the  rule.  The 
other  is,  the  poison  thev  keep  infusing  into 
so  commanding  a  portion  of  the  public  mind: 
the  imbecility,  or  improbity,  or  both,  which, 
on  the  pait  of  the  class  of  minds  by  which 
such  conceits  have  been  hatched,  they  pre- 
suppose, and  tend  to  perpetuate.  The  laws 
about  witchcraft*  were  in  thcii  dav  copious 
and  tremendous  source**  of  injustice:  the  op- 
posite conceit  about  eiwci*m  might  M>  far 
have  its  use,  if,  in  here  and  there  an  iiMamv, 
it  seived  to  snatch  a  victim  fiom  the  other 
prejudice,  or  in  any  oilier  way  to  narrow  the 
channel  of  injustice.  Hut,  forasmuch  as  this 
quack  remedy  served  to  confirm  in  men's 
minds  the  opinion  of  the  existence  of  the 
disease,  and  thence  to  give  extent  and  per- 
manency to  an  opinion  which  is  in  itself  a 
most  cruel  disease,  the  effect  of  it  was,  per- 
haps, rather  periiiciou«thuii  beneficial  upon  the 
whole.  What  exorcism  has  been  to  sorcerv 
and  witchcraft,  the  restorative  processes  heie 
about  to  be  brought  into  view  still  are,  in 
relation  to  the  practice  of  treating  evidence 
as  it  it  were  bet  witched,  and  thence  unfit  tor 
use. 

In  a  system  of  law,  absurdity,  even  al- 
though no  immediate  practical  consequences 
are  deduced  from  it,  is  never  u  matter  of  in- 
difference ;  for  whatever  is  found  so  exalted 
is  venerated,  and  whatever  is  venerated  is 
imitated. 

To  keep  up  in  the  composition  of  the 
system  as  large  a  proportion  of  absurdity  as 
the  stomach  of  the  people  can  be  made  to 

*  Videtupra,  p.  101,  note  *. 
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endure,  is  among  the  deepest  and  the  most 
favourite  arts  of  lawyercratt :  the  security  of 
the  impostor  is  in  proportion  to  the  stupidity 
of  the  dupe.  What  renders  the  device  the 
better  adapted  to  its  purpose  is,  that  in  the 
situation  in  which  the  lawyer  acts,  the  most 
stupid  and  the  most  acute  find  equal  facility 
in  the  piaetiee  of  it.  To  adorn  a  spot  with 
a  palace,  or  strengthen  it  with  a  fortress, 
demands  the  skill  of  the  architect  or  the 
engineer;  but  to  encumber  it  with  rubbish, 
is  an  operation  to  which  the  rudest  hands 
are  competent,  especially  if  stationed  on  the 
heights  above. 

If  what  follows  in  this  chapter  should  ap- 
pear to  resemble  a  sick  man's  dream,  rather 
than  a  woik  of  reflection  —  should  exhibit  all 
the  wildne^s  of  the  Arabian  Nights,  without 
any  of  the  beauty, —  pardon,  gentle  reader: 
such  as  I  have1  it,  give  I  it  unto  thcc.  By 
me,  it  Ins  not,  am  of  it  been  made:  all  that 
I  have  done  b\  it,  is  to  present  it  in  its  na- 
tive colours,  alter  st lipping  it  of  the  mask  of 
sapience  in  whirh  la w\  cm  aft  and  bigotry  had 
diessed  it  up. 

The  theorv  of  trustworthiness,  untrust- 
woithiness,  ;md  irstoiation  ot  trustworthi- 
ness— of  health,  disease,  and  mode  of  cure,  so 
lar  as  concerns  the  hi  .inch  of  the  pathologieo- 
psveholonieal  sjstem  here  in  question,  has 
icvealed  its-ell'here  and  there,  in  unconnected 
rudiments  and  filaments,  to  the  s.igacity  of 
Knuhsh  lawyers.  IJut,  with  shame  be  it 
spoken,  never  \et  was  it  toimed  into  a  com- 
plete and  consistent  whole;  never  was  this 
interesting  bisiiuh  of  the  science  of  evidence 
placed  upon  its  piopcr  basis,  till  the  genius 
ot  Dr.  (Jail  aiose,  and  da//led  with  its  efful- 
gence the  ejes  of  astonished  Kurope.  Uy 
the  discoveries  oi  that  great  man,  we  are  at 
length  enabled  to  undci stand  what  English 
lawyers  have  Jieen  at. 

The  faculty  of  delivering  true  testimony, 
depends  (Jikc  all  other  faculties,  moral  and 
mtelleetutil)  upon  a  particular  ornan  which  is 
the  seat  of  it:  :i  portion  or  protuberance  of 
the  human  cranium,  which  ma)  be  called  the 
organ  of  trustworthiness.  Near  this  precious 
organ  (alas!  too  near  it)  aie  stationed  the 
organs  of  intcrr^t  and  improbity ,  t\vo  of  the 
principal  oigans  of  untrustworthiness.  When 
the  appropriate  exciting  matter  correspondent 
*to  either  of  these  respective  organs  applies 
itself  to  the  system,  the  organ  of  untrust- 
worthiness  dilates,  extends  itself,  and  by  its 
overbearing  influence  depresses  the  organ  of 
trustworthiness :  on  the  other  hand,  no  sooner 
is  the  appiopriate  and  correspondent  instru- 
ment of  restoration  taken  in  hand,  and  applied 
secundum  artem,  than  the  tumidity  antece- 
dently superinduced  upon  the  organ  of  un- 
t rust  worthiness  subsides,  and  the  organ  of 
trustworthiness  (like  a  giant  refreshed)  rises 
and  reassumes  its  native  strength  and  stature. 

lie 
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Antecedently  to  this  theory,  by  which  all 
difficulties  are  now  at  length  cleaied  up,  the 
ingenuity  of  English  sages  had  discovered 
(though  by  a  method  not  wholly  clear  of  the 
imputation  of  cinpiucism)  diveis  remedies, 
which,  acting  upon  the  peccant  and  cpdenia- 
tous  matter  of  the  organs  ot  unti  u^tworthi- 
ness,  operate  upon  the  oigan  ot  ti  ust worthi- 
ness in  the  charactei  of  restoratives 

The  annals  of  psychology  aifoid  a  case  of 
an  unhappy  gentlemen,  a  Mr  Simon  Biowue, 
whose  mibfoitunc  it  was  one  day  to  ieel  Ins 
immortal  soul  perish  within  him  *  Foi  a  spe- 
cies of  mortification  so  fatal  in  its  extent, 
the  pharmacopoeia  ot  that  day  at  least,  seems 
not  to  have  famished  any  remedy  Had  the 
disease  been  confined  to  that  pait  of  the  soul 
which  is  the  seat  of  veiacity,  the  rase  would 
not  have  been  thus  desperate  For  the  ic- 
stitution  ot  the  oigan  of  trust woithmrs*, 
Westminister  Hall  aflbicls  no  fewer  than  iive 
specifics  Foui  of  these  are  diawn  from  the 
mechanical  school,  and  consist  in  the  scien- 
tific application  of  four  several  instruments,  f 
a  burning  iron,  a  small  seal,  a  great  seal,  and 
a  sort  of  lever  called  a  sceptie  Ot  the  fifth, 
the  appropriate  instrument  is  a  tongue 

When  the  peccant  matter  acts  in  the  shape 
of  interest,  the  small  seal  will  sufhre  when 
it  is  of  the  nature  of  improbity,  nothing  less 
than  the  great  seal  will  sei  ve  The  sceptre 
is  applied  to  the  same  pin  po«?es  as  the  gi  eat 
seal ,  but  the  scale  it  arts  upon  is  laiqei ,  and 
indeed  indefinite  By  the  gieat  seal,  impio- 
blty  is  discharged  in  a  small  stieam,  as  it 
were  by  a  hand-pump,  and  fiom  only  one 
bosom  at  a  time  by  the  sceptie  it  i>>  dis- 
charged as  fiom  a  pump  woiked  like  that  at 
the  royal  dotkyaidatPoit*moiith,by  a  ^team- 
engine  The  number  ot  bosoms  capable  of 
being  thus  cleared  by  it,  and  by  a  single 
stroke,  is  absolutely  without  limit 

1  JBinniHf/  Jion  — In  Ihe  character  of  a 
restorative  of  competency  when  unpaired  by 
impiobity,  the  use  of  this  instiument  is  con- 
fined to  felonies  and  among  those  to  clergy- 
able  felonies  The  ron,  being  made  led  hot, 
is  applied  to  the  hand  theie  must  be  a  hiss- 
ing and  an  outciy,  but  of  each,  any  the 
least  degiee  is  sufficient  the  outcry  must  be 
performed  either  by  the  prisoner  or  a  lawful 
deputy  the  hissing  may  be  perfoimed  by  a 
piece  of  bacon.  In  this  case,  the  mot/tit  ope- 
randi  of  the  remedy  is  so  obvious,  it  is  almost 
superfluous  to  mention  it  the  vnus  is  buint 
out  by  the  actual  cautery,  exactly  like  the 
virus  of  a  mad  dog  the  organ  of  untrust- 

*  Hawkesworth's  Adventurer. 

f  At  an  early  period,  purgation  before  the  or. 
dinary,  by  those  who  were  entitled  to  the  benefit 
of  clergy,  acted  as  a  restoration ;  but  this  was 
abolished  by  ISEhz.  c.  7-  On  this  subject,  see 
1  Phil  31.- 


worthiness  collapses,  arid  its  antagonist  re- 
sumes its  post. 

Somehow  or  other,  this  remedy  has  of  late 
years  grown  out  of  fashion  Instead  of  un- 
dergoing the  operation  of  the  cautery,  the 
patient  is  sent  to  bieathe  the  air  of  New 
South  Wales  Whethei  the  competency  of 
such  ot  the  sojomneis  theic  on  whose  evi- 
dence otheis  ot  them  have  been  hanged,  was 
pi  eviously  restoi  ed  or  no,  is  not  a*  yet  known, 
the  question  not  having  been  yet  laid  before 
the  twelve  judges  It  }es,  it  must  have  been 
by  the  air  of  the  place,  known  as  it  is  to  be 
in  othei  respects  lemarkably  salubnous 

The  action  of  thi^  restoi  ative  depends  upon 
u  vanety  of  cnni instances,  some  of  them 
not  immediat  ly  ol>\  oils  to  any  but  leained 
eye^  The  diirJiciu1?  *ir  example)  between 
a* felony  eleigvable  i/  >  u,*to  uriLleig>able,t 
tuins  upon  a  faitimt  ^  tlie  value  of  the 
article  stolen,  being  it<tlb  <h/s  ,  should  be  set 
a  fai  thing  too  high,  the  operation  would  fdil 
This  is  so  well  known,  that  in  that  case  it 
ncvei  has  been  cmplo}cd  Hut  it  it  were 
leally  woith  eight  or  ten  guineas,  and  valued 
at  as  many  shillings  (a  ca^i1  as  liequent  as 
the  othei  is  unexampled,)  such  undervalua- 
tion would  not  impair  the  eflicaey  of  the  re- 
medy 

The  offence  may  even  be  pi  ecisely  the  same, 

—  and  yet,  no  binning,  no  veracity    Theft  to 
the  value  of  twelvepenre  fai  thing  is  grand 
laiceny,  and  gi  and  laireny  is  bmnable    theft 
to  no  gieatei  value  than  twelvepenee  is  but 
petty  laicen\,  and  petty  Luceny  is  not  bum 
able     The  giand  theft,  consequently,  when 
piopeil}  punished — that  is,  piopeily  paidoned 

—  h»d\ct  the  veiacity  unimpanrd    the  petty 
theft   (till   a  late  statute   came  in   aid)  (le- 
stioyed  the  veianty  beyond  irroveiv     \\he- 
thci,  toi  example,  the  veianty  of  a  Londoner 
\\lio  had  stolen  a  quartein  loat  was  recovei- 
ablc,  depended  upon  the  assize  of  biead  in 
London  a&  settled  foi  that  \\eek    for,  steal- 
ing the  selfsame  loaf  un<Jei  the  self-same 
cncumstances,  \\ould  be  the  grand  01   the 
petty  offence,  ace 01  ding  to  the  assize.|| 


±  This  distinction  was  abolished  by  7  &  8 
Geo.  IV.  c  2»—  Ed. 

||  It  may  be  argued  on  the  other  bide,  that 
though  the  material  subject  of  the  larceny,  the 
loaf,  is  the  same,  and  everything  else  the  same, 
the  value,  and  thence  the  offence,  is  not  the  same, 
since  there  is  the  ferthmgs'-worth  ot  difference. 
This  may  be  very  true ,  and  yet  the  facility  of 
revival  on  the  part  of  the  veracity  is  not  as  the 
magnitude  ot  tne  offence  It  is,  on  the  contrary, 
in  the  inverse  ratio  of  that  magnitude :  for  the 
sole  difference  in  the  two  instances  is  confined  to 
thV  value,  and  it  is  in  the  greater  offence  that  the 
veracity  revives,— it  is  in  the  lesser  that  it  isun- 
revivable.  When  I  say  tmi  evivable*  1  mean  by 
common  law.  But  no  difficulties  are  too  arduous 
for  legislative  wisdom.  Parliament  has  spoken ; 
and  the  farthing's- worth  of  difference  has  been 
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Neither  is  it  to  any  such  cause  as  the  con- 
summation of  the  punishment,  and  the  change 
of  character  inferred  from  the  operation  of  its 
reforming  povveis,  that  the  leturn  of  veracity 
is  to  be  asciibed.  Other  punishments  may 
run  their  course;  other  punishments,  what- 
ever may  be  their  duration,  may  have  inn 
their  course,  and  the  incredibility  remain  un- 
extinguished.  It  is  not  tune,  but  heat,  that 
works  the  cure.  Neither  does  whipping  pos- 
ses* any  such  virtue  a*  that  of  a  lestorative 
to  veiacity:  for  whipping  is  not  (he.  A  con- 
viction of  an  offence,  tur  which  whipping  is 
the  sentence,  cxpeK  the  veracity;  but  the 
execution  of  the  sentence  doe1*  not  in  this 
case  bring  it  back  a  -aiii.  To  a  plain  under- 
standing, the  ineiedilnlit)  might  u^  well  b« 
whipped  out  a^  binnt  out,  or  the  new  cie- 
dibilitv  whipped  in  as  buint  in:  but  tin-,  it 
seems-,  is  not  law.  Theie  is  no  pmiiici  like 
fire.* 

Doubts  have  arisen  how  an  application 
made  to  the  hand  should  evei  icach  the  hc.irt. 
There  me  some  people  that  will  i.ii^e  doubt* 
out.  of  an v thing,  some  have1  been  seen  sitting 
upon  benches  for  jears  together,  without  do- 
ing am  thing  hut  lairing  doubts. 

Not  mam  jc.ir^  ago,  aninueniou^  phjMcian 
of  the   mechanical   school,  used   to    extract 
"  mercury  out  of  the  bones."    It   was  dis- 
cluugod  in  an   unintei  i  ujited  -tream,   by  an  ! 
hydraulic  machine  of  his  own  invention:   lor  ', 
j car^  together,   the  adveilisement    vva^    ic-  j 
peated  in    tlie    London   papeis.    Sir   Kenelm  J 
Digbv's   incthi'd  of  cm  ing    wounds  was  bv   j, 
applying  :i  small  quant  ir\  of  bis  sympathetic  \ 
powder  to  a  few  (hops  ot  the  blood  :   the  cine  ' 
was  pei formed  <fc  without  hindrance  ot  busi- 
ness,  or  knowledge  ot  a  bedtcllou  ."  the  pa-  ! 
—    -  -  -         -  ! 

done  away.  Since  the  151  st  of  the  late  long.11  petty  , 
larceny  no  lunger  iiitMpaut.iUs.     IK!«»IC  many  | 
centimes  are  at  an  end,  uho  kno\vs  but  that,  by 
fai thin gs^-vvorths  at  a  time,  the  whole  mass  of  j 
incredibility  may  have  been  icinovid?  j 

*  There  aie  cases,  indeed,  in  which  whipping,  , 
or  fine,  or  tran*»poitation,  or  any  other  kinds  of 
punishment,  have  all  the  vntiu  of  burning:  but 
this  is  only  when  they  have  been  substituted  for  , 
it  by  act  of  parliament,  in  all  other  cases,  nothing 
but  burning  will  serve.  The  benefit  of  clergy 
has  of  itself  no  virtue :  burning,  or  a  statutoiy  , 
substitute,  is  indispensable.  u  In  Lord  War- 
wick's case,"  bays  Plnlhpps  (i.  32,)  fcfc  one  who 
had  been  convicted  of  manslaughter,  and  allowed 
his  clergy,  but  not  burnt  in  the  hand,  was  called 
as  a  witness  for  the  prisoner  ;  and  on  an  objec- 
tion to  his  competency,  the  lords  referred  it  to 
the  judges  present,  who  thought  he  was  not  a 
competent  witness,  as  the  statute  had  made  the 
burning  in  the  hand  a  condition  precedent  to  the 
discharge. " — Editor. 

a  The  31  Geo.  III.  c.  35,  enacts  that  no  person 
shall  be  an  incompetent  witness  by  reason  of  a 
conviction  of  petty  larceny :  and  the  7  and  « 
Geo.  IV.  c.  29,  abolishes  this  distinction  between 
fraud  and  petty  larceny.— Ed- 


tient  might  all  the  while  be  at  any  number 
of  miles  distant.  This  with  him  was  every 
day's  pi  art  ire.  Vide  the  eases,  as  reported  by 
the  learned  knight  himself  These  eases  ai'6 
much  stronger  than  the  ease  in  question. 

2.  A  Urea!  Seal The^ort  ot  great  seal 

to  be  employed  on  this  occasion, is  that  which 
is  employed  for  granting  paulons.  Supposing 
(what  has  sometimes  happened)  the  ground 
of  the  pardon  to  have  been  the  persuasion  of 
the  convict's  innocence,  the  restoration  of 
the  admissihility  would,  under  the  rule  of 
consistency,  be  n  necessary  consequence:  in 
eveiy  other  case,  whatever  propriety  there 
mii>ht  be,  consistency  is  out  of  the  question. 
An  cxpci  uncut  was  once  made  by  another 
sort  ot  seal,  called  a  pi  ivy  MM!:  the  experi- 
ment failed,  the  M>U!  was-  not  found  to  be 
big  enough. -f 

The  pai  don,  has  it  been  a  pardon  upon  the 
mciit-,  or  not  upon  themeiits?  What  sort 
ot  a  thing1  is  a  pai  don  upon  the  merits?  by 
\\li;it  mark  is  it  to  be  distinguished  from  a 
piirdon  through  favouritism,  corruption,  or 
caprice?  \\hat  are  the  pioper  grounds  for 
pai  don*' — What  lawvei  ever  thought  it  worth 
his  while  to  put  to  himself  any  such  ques- 
tion J 

All  these  question*,  together  with  many 
another  that  might  bo  added  to  them  on  the 
Around  of  reason,  are,  loitunalely  for  the 
reader,  rendeied  Mipci Iliious  b\  tvvodclermi- 
nation^  on  the  ground  of  positive  law.  Ihiless 
in  |)<uticular  ciicumstancc1*,  exclusion  on  the 
scoie  of  iniani\  is  nor  done  a\\a\  by  a  pardon 
on  the  incuts  ;  it  i^  done  n \\iiy  by  a  pardon 
\\hirh  cannot  h\  an\  possibility  have  been  a 
paidon  n['on  the  merits:  1  mean  a  pardon 
granted  by  -tatutc,  at  a  particular  time,  to 
all  rijaletartois  \\ithout  distinction.  In  this 
case  the  instrument  is 

Jl.  ,  1  Sci'/iii  3.  —  The  power  of  this  engine, 
as  applied  to  other  pmpo>es', js-  no  secret: 
in  tin1  character  ot  a  restorative  of  trust \voi- 
tlnnesH,  it  has  nevei  vet  leceived  the  atten- 
tion it  deserve-.  In  the  case  of  the  burning 
non,  the  piinciple  upon  ivhich  tiiat  instru* 
inent  act-,  liti-,  to  render  it  clear,  been  de- 
claied  to  he  the  same  as  in  the  ca-e  of  the 
statute  pin  don.  The  sceptre  may,  to  this 
purpose,  be  considered  as  composed  of  an 


•t  The  English  of  this  is,  that  it  belongs  to  the 
Chancellor,  not  to  the  Lord  Privy  Seal  (or  at 
least  not  to  the  Lord  Privy  Seal  alone,)  to  grant 
pardons.  ( -nderstand,  in  a  direct  way:  for  in 
an  indirect  way,  as  above  shown,"  it  belongs  to 
anybody. 

( A  statute  of  the  last  session  but  one  (fi  Gecx 
IV.  c.  2.%)  enacts,  that  a  pardon  under  the  sign- 
manual,  and  countersigned  by  a  Secretary  of 
State,  snail  have  the  same  effect  as  a  pardon  un- 
der the  great  seal Editor.} 

aSceBookVITT.  Technical  rrocctlnre;  Chap, 
XIV.  Nullification. 
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infinite  number  of  burning1  irons,  applicable 
at  the  same  time,  and  (like  Sn  Kenelm's 
sympathetic  powder)  at  a  distance,  to  an  in- 
definite  number  ot  hand*  Inquiring  into  each 
man's  conduct  and  druacter  \\ould  give  infi- 
nity of  tiouble  By  so  simple  a  contrivance 
as  the  application  of  a  soi  t  of  rod,  called  a 
sceptre,  to  a  i oil  of  paichmcnt,  all  this,  tiouble 
is  saved 

So  far,  everything  is  as  it  should  be  But 
one  consideration  presents  itself,  suggesting 
melancholy  reflections.  The  power  of  ti  ust- 
worthuicsp  mid  untiust  worthiness  is  vestal  in 
the  same  royal  and  sacred  hands  us  the  power 
of  life  and  death  If  it  depend  upon  the  plea- 
sin  C  of  his  Majesty  to  extnpate  the  vnus  of 
mendacity  from  any  the  most  corrupted  heai  K, 
and  in  any  number,  «o  must  ifra  fottwn  in 
any  less  tainted  hearts — a  mnlto  fortiori  in 
all  untainted  ones  Obsei  ve,  then,  the  malice 

—  the  habitual  and  heieditaiy  malice,  ot  the 
advisers  of  the  ciowu  for  so  many  successive 
ages     at  no  greatei  expense  than,  that  ot  a 
piece  of  parchment,  with  the  momcntaiy  use 
of  a  gilt  stick,  the  expense  of  which  is  in- 
curred already,  they  might  banish  for  evei  the 
spirit  of  mendacity  fiom  the  lips  of  men    they 
might  make  all  men  trustworthy,  —  and  they 
will  not. 

It  has  been  exactly  with  these  advisei*  of 
the  Defender  of  the  Faith  and  so  foith,  as 
with  those  of  the  Pope  of  Rome  Pov-essmg 
the  key,  it  depended  upon  him  (the  successor 
of  St  Peter)  to  thiow  the  gates  of  Paradise 
wide  open,  as  those  of  Kensington  Gaidena* 
on  a  Sunday !  Yet  did  he  keep  them  shut , 
opening  only  now  and  then  a  wicket,  all  foi 
tie  paltry  piohl  ot  selling  tickets  one  b>  one 

4  To  conclude,  and  crown  tins  list  of 
cabahsticnl  and  pretcniatmal  restoratives  of 
ti  list  woi  thine*?  \iheii  expelled  by  impiobity, 

—  we  come  to  one,  the  opeiaiion  of  which, 
though  more  po  \\eiful  than  all  of  these  put 
together,  is  altogethei  natural,  and  in  "  the 
culinary  course  ot  things  "     This  (if  in  this 
case  as  in  the  othets,  the  instiumeut  must 
be  specified)   consists  of  the  tongue  of  an 
attorney-gen eial,  employed  in  <*o  faunhai  an 
operation  as  that  of  telling  a  lie     An  assem- 
blage of  words,  put  porting  to  be  a  history  of 
the  prosecution,  with  the  judgment  in  which 
it  terminated,  is  written  upon  a  piece  of  parch- 
ment   this  parchment  is  called  a  /  erot  d    Lies 
there  are  always  in  it,  or  it  would  not  he 
what  it  is  —  enors  scarce  ever :  in  the  case  in 
question,  at  any  rate,  there  are  none      This 
will  not  hinder  the  attorney -geneial  from 
coming  into  court  and  saying  (if  be  is  in  the 
mood,)  "  I  confess  errois  in  the  recoid  "  so 
sure  as  he  does  so,  so  sure  is  he  to  be  taken 
at  his  word.* 

*  Smith*  if  that  be  the  man's  name,  spelt  with 
a  y  instead  of  an  t,  or  with  a  superfluous  e  at  the 


It  has  been  already  mentioned  as  among 
the  intermediate  ends  of  lawyer- craft,  to  cor- 
rupt the  inoials  of  the  people,  and  among 
the  means  to  that  end,  the  planting  and  che- 
rishing in  the  public  bieast  the  love  of  lies, 
by  (Muting  then  salvation  to  be  conveyed  to 
them,  on  eveiy  favourable  occasion,  through 
that  coirupt  channel  On  the  piesent  occa- 
sion, that  Miu^tei  policy  employs  itself  with 
peeuhai  advantage  Piu suing  this  line  of 
policy,  lawvers  have  heaped  mischief  upon 
mischief,  (hat  lies  upon  lies  mu>ht  be  em- 
plojed,  andpopulai  itj  upon  populanty gained, 
h>  wiling  it  They  have  acted  as  a  singeou 
would  do,  who,  having  a  mad  dog  tied  up, 
should  secutlv  rut  or  slip  the  knot,  that  the 
animal,  on  framing  its  liberty,  might  send 
in  to  its  master  «i  MippU  of  pahents  In  au 
endless  vauctv  of  shajv-o,  the)  have  entailed 
iiiiu  upon  the  mnoivnt,  and  against  this  mm 
they  liavi  left  no  remedy  but  in  a  he  for 
the  guilty,  >es,  but  foi  the  innocent  there 
is  no  meuy,  no  safety,  hut  in  a  lie  A  Pnn- 
doia's  box  i->  opcntd  upon  the  people  ,  and 
such  is  the  coninvame  ot  the  machine,  that 
in  nothing  but  a  lie  shall  there  be  powei  to 
shut  it  Undei  sueh  a  sjstem,  vtheie  is  the 
bosom  that  can  defend  itselt  against  the  love 
of  lies  ° 

Ameiican  savages  have  been  proverbial  for 
ciuelty  The  savage  is  mild  and  placable, 
compaied  \\ith  the  English  luwyei  The 
savage  minces  01  hi  oils  his  enemy,  and  is  sa- 
tisfied the  lawjei ,  at  a  \\hisper  fiom  above, 
gluts  on  the  child  unbotn  ins  unprovoked 
and  meieenai)  ciutlty  No  mischief  is  so 
uiiassua^eablj  a  a  that  which  employs  for  its 
instiunu'iit  a  m  uSs  <,f  eonupted  language. 
Pciilhis's  hull,  aftei  it  had  hi  oiled  its  author, 
\>as  soon  laid  upon  the  shell  Con  apt  ion  of 
blood,  the  nivt"tion  ot  a  eonupted  under- 
standing, at  the  MifriMion  of  a  conupted 
heart  —  that  most  hai batons  ol  all  abuses  of 
wotds,  —  lemains,  if  ibe  Idwjei  have  his  will, 
lemains  to  coi  i  upt  justice  as  well  as  language, 
to  tlie  end  ot  tune 

JSy  a  lie  fiom  the  attoinoy-gcneial,  lawyei- 
cratt's  last  shift  (such  vutvie  is  theie  ma  he) 
even  this  syphilis,  so  dexteiously  inoculated 
and  so  stiictly  entailed,  leceives  its  cuie. 
The  lie  is  spoken,  and  the  patient  is  made 
whole  and  not  he  alone,  but  in  and  through 
him,  an  endless  line  of  patients 

end  of  it  For  finding  errors,  of  a  sort  fit  to  he 
confessed,  a  sure  way  is  to  uirke  them  ;  but 
should  there  happen  to  be  none,  it  comes  to  the 
same  thing. 

N.B  —Should  these  errors,  or  any  other  er. 
t  n-s,  have  been  made  by  the  attorney's  clerk  by 
whom  the  indictment  was  diawn  up,  — left  or 
made  in  it,  whether  to  save  the  trouble  of  reading 
over,  or  to  oblige  a  fntnd,— -they  are  HS  good 
errors  as  if  they  had  been  made  by  the  attorney* 
general  himself. 
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In  this  same  ultimum  remedium,  the  suitor, 
to  whose  indispensable  witness  (guilty  or  not 
guilty)  it  has  happened  to  have  been  con- 
victed of  perjury,  beholds,  in  one  case,  his 
only  hope. 

I  say  in  one  case:  for  here  come*  in  quibble 
upon  quibble.  Prjusecute  at  common  law,  the 
inadmishibility  is  pardonable:  pro-ieeute  upon 
the  statute  (for  there  is  a  statute  against  per- 
jury,) it  is  not  pardonable.  How  is  it  then? 
In  this  case,  and  tin*  alone,  1m*  the  sovereign 
been  ill  enough  advised  to  tie  up  his  own 
hands'-'  Not  he,  indeed:  but  the  man  of  law, 
tin  corrnpterot  blood  and  language,  has  tied 
theiii  for  him:  Hit1  sime  sophist,  who,  b\  his, 
c|iiuks,  ousted  the  innocent  oi  paidon  in  ihit 
former  ca-e,  follows  up  hi*,  blow  and  ousts 
another  set  of  innocent  peiMms,  ol  whom  (a* 
in  the  burner  case )  this,  and  this  alone,  is 
known,  viz.  their  innocence.  Su.'h  is  the  doc- 
trine, as  it  stands  in  the  book-.  Ni/f  (hat  any 
jud^e  need  be  bound  b\  it,  any  fuithei  than 
it  is  agiccaulc  to  him  to  be  bound  b\  it. 

Cleansing  our  li|)s  ot  the  lla^h  languag" — 
emerging  ti oin  the  region**  ot  impo-f  me-  let 
us  speak,  if  possible,  in  plain  Kngli^h.  The 
power  of  the  privv  seal  to  lemit  punishment, 
and  therewith  to  re-ton1  Ihe  laeultv  o(  giving 
testimony,  ha\ing  been  questioned  on  the  be- 
half of  the  cli  incrlloi,  wa^  disallowed.  Hut 
the  powei  of  the  chancellor,  as  \\e  have  s«'cn, 
has  its,  limits.  Among  tin*  otticei^  ot  the 
crown,  to  the  power  ol  tin-  attorncv-iccnci.il, 
and  to  that  alone,  the^c  limits  o)»po-c  no  bai. 
The  privy  *eal  (it  may  be  ^aid )  lieintr  plac- 
able and  cli-placcahlc  by  the  kiny,  aUo  the 
chancellor,  also  thu  altoiMCj  -gcnciiil,  —  the 
distineiioii  is  hat  noiuinal  in  ever}  c:i^e  it  is 
the1  power  of  tlu1  kirn;,  an  my  oni\  b\  dnFe- 
rent  hands.  To  a  SIM-OKI!  jlance,  however, 
there  will  be  a  veiv  ^'i!»-  intial  diilerence. 
Kach  tunctionaiy,  so  loii"  ,i-  he  ictains  liis 
office,  retain-,  at  Ici-t  a  negative  upon  evciv- 
thinglhat  is  don*1  in  it.  Ke^ti, lined  b\  an\ 
considerations  whatever,  let  the  attorne\- 
geneial  loi  the  time  being  icfu-e  to  coulees 
error-,— -unle-*-  bv  some  strange  mi-hap  theie 
should  he  cnois  (and  then  pc-iliaps  not  in  all 
cases)  the  tc-tnnonj  uunhl  be  inadmissible. 

Meantime,  in  this  account  is  assumed  a 
proposition  uhich  not  iinpiobablv  ma\  not  be 
true, —  M/.  that,  in  virtue  ot  a  leeoid,  in 
\\hieh,  at  the  suit  ot  the  king,  conviction  and 
judginent  arc  le^i^-teied  without  outlawry, — 
in  the  same  waj  as  outlawry  is  done  a\\ay, 
in  a  e.i-.1  \\here  the  king  i-  nominal  plaintilf, 
by  the  king's  attorih^-geiieidl,  by  so  easy  a 
pioct»ss  as  the  telling  of  a  lie,  —  so,  in  case  of 
conviction  and  judgment,  m«>  all  other  penal 
consequences,  bv  the  -ame  lie.  Perhaps  thjt 
mav  not  be  tine,  it  would  be  M-arce  worth 
w  liking  aci\)ss  the  room  to  see  all  that  has 
been  sihl  about  it.  When  once  we  steer  a 
hairVbrcudlh  out  of  the  sphere  of  every  day's 


practice,  everything  is  matter  of  cross  and 
pile.  Jurisprudence  is  not  among  the  subjects 
of  human  knowledge:  to  piedicate  certainty 
of  it,  or  anything  approaching  to  certainty— 
certainty  to  a  discourse  \\hich  has  not  so  much 
as  a  certain  word  belonging  to  it,  is  an  abuse 
of  language.  Where  statute  law  is,  and  judges 
in  due  subjection,  there,  and  there  alone,  is 
certain!}. 

What  the  lion  has  striven  in  vain  to  do,  may 
sometimes  be  done  by  the  mouse.  It  baa 
already  been  stated,  that,  it  the  parchment  is 
out  of  the  way,  the  competency  of  the  per. 
jurer  sets  the  gainsa}cr  at  ddiance.  Here, 
thun,  is  a  power  of  restoration,  vested  in  any 
hand  \\lnch,  b\  lair  or  foul  means,  with  or 
\\ithout  iisk,  nn  gain  a  momentary  command 
ovei  the  nece^arv  paichmcnt.  I  throw  out 
this  as  a  hint  to  the  ingenuit}  of  future  func- 
tionaries, \\huresoever  .stationed  and  howso- 
e\ei  denominated,  who,  with  or  without  right, 
pos-es-,  the  ph \sicul  faculty  of  taking  in  hand 
these  m\sterious  parchments.  Which  would 
be  tin4  more  asfutr  contiivanee,  —  smuggling 
the  paichment  for  a  few  minutes,  or  confess- 
ing enois  in  it  when  there  are  none,  and  by 
a  man  \vho  has  never  looked  at  it? 

On  other  occasions,  availing  themselves  of 
the  power  they  possess  tlcfactu  over  these 
precious  paichments,  judges  have  made  out 
of  them  lor  themselves  the  faculty  ot  leaving 
a  man  in  po-^e-sion  of  a  remedy,  or  depriving 
him  ot  it,  at  pleasure.  For  example,  in  the 
case  ol  :i  piosccution  deemed  malicious,  they 
begin  \vith  so  cirdciing  matters,  that,  without 
po-ses-ong  a  copv  of  the  recoid  ^the  record  in 
which  the  hi-torv  of  the  pio^ecutioii  is  sup- 
po^ed  to  be  given,  j  no  man  thus  injiucd  s?hall 
ha\e  it  in  his  power  to  seek  icdrcss:  tins 
done,  thev  allow  him  this  COJM  ,  or  withhold 
it  finm  him  at  pleasure. 

Tl-e  rxpcdi'Mit  is  so  perfVcllv  in  the  style 
of  .ni.i-pindential  sei.  ncr,  tint,  though  an 
innocent  man  \u-ic  to  b,1  saved  b}  it  from 
punishment,  or  the  widow  or  the  orphan  from 
lo-ing  their  subsistence  lor  want  of  evidence, 
1  should  not  despair  ol  seeing  it  (it  occasion 
served  J  employed  in  practice. 

VVcie  anv  other  instance  wanting,  the  prac- 
tice called  irithdnncimj  lite  record  mi.,ht  sserve 
to  *how  thai  thcso  my^tciious  tabernacles  of 
pretended  tiuth  aie  never  employed  in  a  man- 
ner so  congenial  to  their  destination,  as  when, 
like  cups  and  balls,  they  are  in  some  way  or 
other  made  the  instruments  of  trick  and  sub- 
tcituge.  Uv  an  unlearned  reader,  a  record  of 
the  court,  being  a  history  of  the  proceedings 
ot  the  court,  would  natural!}  be  supposed  to 
be  the  work  of  an  official  hand,  trcasmed  up 
in  offiri.il  custody,  and  as  little  in  danger  of 
finding  itself  in  any  other  than  official  hands*, 
as  the  regalia  at  the  jewel-office.  Alas  I  by 
the  mob  of  gazers  whose  station  is  at  a  dis- 
tance from  the  curtain,  how  imperfect  the 
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conceptions  formed  of  the  mysteiies  acted 
behind  it!  It  is  the  destiny  of  these  jewels  of 
the  jurisprudential  treasury  to  find  a  Colonel 
Blood  in  every  plaintiff  whose  attoiney  sees 
reason  to  urge  him  to  tin*  daring  enterprise 
By  so  simple  an  opciation  as  the  filching 
(anghco-jargonice,  withdrawing)  the  record,* 
•—the  plaintiff,  should  it  be  his  fortune  to 
discover  in  time  a  momenta  y  gap  in  Ins  evi- 
dence, gives  himself  a  right  to  a  new  trial, 
while,  under  exactly  the  same  necessity,  a 
defendant  would  be  left  to  take  his  chance, 
trying  the  cause  a  beoond  time  upon  afiidavit 
evidence,  to  know  whether  it  shall  be  tried 
a  thud  time  upon  pioper  evidence. 

Necessity,  the  mother  of  invention,  will 
sometimes  give  bnth  to  expedients,  which, 
when  once  brought  to  light,  are  aftei  wards 
adopted  by  con  ve mem  e  In  the  theati  e  of  the 
ingenious  Mr  Astley,  the  lips  of  the  dtainati* 
pirs0K<£  being  scaled  by  authority,  scrolls  upon 
great  occasions,  peifonn  the  office  of  bwect 
sounds  From  this  humble  station  might  not 
a  hint  be  taken  foi  the  use  of  a  moie  exalted 
theatre?  A  statue  (anyone  of  the  three  kings 
might  serve)  attiicd  in  the  costume  of  the 
great  officer  of  the  CIO\MI,  his  majesty's  at- 
torney-general, and  upon  the  pulling  of  a 
string,  a  scioll,  as  it  (hops,  uniolls  itself,  with 
this  epigraph  "  His  Majesty's  Attotncy-ge- 
neial  confebses  enois  in  the  iccord  " 

Not  that  it  is  in  the  nature  of  things,  that 
in  an>  lank  (much  less  in  so  high  a  lank)  an 
English  lawyer  should  feel  himself  less  at  lus 
ease  when  sajing  the  thing  that  is  not,  than 
when  saying  the  thins1  that  is  fai  be  it  fiom 
this  pen  to  dip  itself  in  any  such  injustice 
in  that  point,  theie  could  not  be  any  the 
smallest  difference  between  the  living  peison 
and  the  statue  But  a  cav  not  unfiequcntly 
realized  is,  that  —  the  habitual  station  of  that 
high  officer  being,  not  in  th*rt  high  couit  in 
which,  besides  the  thiee  \\ooden  kings,  the 
"  king  himself' '  15,  in  the  mtemlment  of  law, 
always  pijgsent,  but  on  the  other  side  of  the 
passage — the  consequence  is,  that  as  often  as 
errois  are  to  be  confessed  01  any  other  func- 
tion to  be  performed  by  the  person  of  that 
high  officer  in  that  high  coui  t,  the  passage 
is*  to  be  crossed  This  is  the  inconvenience, 
in  tendei  consideiation  wheieof,  the  pioposal 
la  submitted  it  being  Considered  how  per- 
fectly light  in  the  balatv:e  any  quantity  of 
mischief  of  which  non-lawyers  are  the  bearers 
is,  when  set  against  a  grain  of  inconvenience 
pressing  upon  any  such  learned,  especially 
any  such  eminently  learned,  pair  of  feet  or 
shouldei  s  •  there  needs  no  rhetoric  to  impress 
upon  learned  minds  a  due  sense  of  the  mag* 
nitude  and  importance  of  the  occasion 

What  if  the  leained  gentleman  in  office 

*  See  3  BL  Com.  357- 


for  the  time  being  were  to  come  into  court 
once  for  all,  and  confess  errors  in  all  records 
present  and  future ;  taking,  pro  hac  vice,  lies 
for  errors '  Alas !  that  would  nevei  do :  in 
the  first  place,  it  would  be  true ,  it  would 
rip  open  the  hen  whose  eggs  are  fees. 

Such  are  the  lestoratives  to  competency 
under  English  law 

Is  there  any  part  of  this  theory  of  resto- 
ration capable  of  being  regarded  in  a  serious 
point  of  view  ?  Let  us  try  let  us  take  that 
which  presents  the  gravest  aspect  From  the 
buimng  iron,  the  great  seal,  and  the  sceptre 
(it  maybe  said,)  no  great  matters  aie  to  be  ex- 
pected Admitted, — of  all  these  instruments,, 
— admitted,  they  leave  the  man  as  they  found 
him  But  the  little  seal  ?  this  is  quite  another 
affair  this  doe*  not  leave  a  man  as  it  found 
him  this  actually  destroys  his  interest.  In 
a  will,  a  legacy  of  £50  is  given  to  a  man  who 
otlieivviscT  would  have  had  nothing  does 
not  that  give  him  an  interest  in  supporting 
the  will  by  his  testimony  ?  He  agrees  not  to 
accept  the  legacy ,  and,  in  evidence  of  such 
agreement,  commits  it  to  writing  (it  is  then 
called  a  release,)  and  puts  his  seal  to  the 
release  His  right  to  the  £50  is  now  cleaily 
gone  and  is  not  his  inteiest,  the  supposed 
mendacity-promoting  motive,  gone  with  it9 

No,  indeed  is  it  not  still  the  same  impos- 
tuie,  only  a  little  more  thuklj  covered 

In  the  fiist  pi  ice,  let  it  never  be  out  of 
mind,  that,  accoi  ding  to  the  pi  me  iples  of  the 
exclusiomsts  themselves  (as  fai  as  their  prin- 
ciples can  be  judged  of  by  then  practice,} 
the  nostrum  nevti  can  be  of  any  manner  of 
u^e,  since,  be  the  inteicbt  which  a  man  is 
undci  evei  sogrcit,  they  admit  him  notwith- 
standing they  admit  him,  as  we  have  seen 
alieady,  when  he  is  an  extiancous  witness; 
they  admit  him  ovci  and  ovei  again,  as  will 
be  seen  further  on,  \\  hen  he  is  a  party 

In  the  next  place,  if  the  state  of  the  mind 
be  at  all  considcied,  it  is  not  in  the  nature  of 
the  case,  that  fiom  the  operation  (make  the 
most  of  it)  the  state  of  the  witness's  mind 
should  expeiience  any  mateiial  variation 

He  releases,  he  gives  up  his  inteiest.  But 
whence  came  thi^  sacnfice^  The  sacuhce 
may  be  to  any  the  greatest  amount ,  but  to 
any  the  least  amount,  a  sacrifice  without  an 
inducement  is  an  effect  without  a  cause.  One 
cause  alone  constitutes  any  rational  mode  of 
accounting  foi  such  a  sacrifice, —  viz  atieaty 
between  the  pi  oposed  witness  and  the  party 
to  whose  interest  the  testimony  (it  is  under- 
stood) will  be  sei  viceable  But  if  any  such 
tieaty  has  taken  place,  the  witness  must  have 
said  ovei  and  over  again,  and  naturally  tof 
<J^>  in  the  healing  of,  more  persons  than  one, 
So  arid  so  is  what,  at  such  a  tune  and  such 
a  place,  I  saw  so  and  so  is  the  testimony  I 
have  to  give  In  othei  words,  over  and  over 
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again  it  must  have  happened  to  him  to  have 
delivered  ex tr ^judicially,  in  the  presence  of 
a" variety  of  witnesses,  in  substance  and  effect 
(if  not  in  tenor)  the  very  evidence  winch, 
if  admitted,  he  will  have  to  deliver  in  judi- 
cial form  and  place.  How  then  can  it  be  said, 
that,  when  the  pecuniary  interest  i^  out  ot 
him,  supposing  it  reallv  out  of  him,  he  is  de- 
void of  intercut  ?  If  that  be  true  which  is  so 
decidedly  affirmed  a*  well  as  disattiimed  by 
English  lawyers,  that  reputation,  reputation 
for  truth  and  honest),  is  of  no  value  to  a 
man,  then  indeed  he  is  devoid  of  interest 


I 

testimony  is  really  under  the  action  of  inte- 
rest, to  be  regarded  as  if  it  were  not.* 

In  some  obstin  ite  cases,  the  virtue  of  the 
little  seal  has  been  found  not  altogether 
strong  enough  for  the  woik  assigned  to  it. 
An  occasion  is  upon  record,  in  which,  maugre 
all  the  efforts  made  by  the  witness  to  get 
rid  of  the  interest,  and  with  it  of  the  matter 
of  untrustworthiness,  it  stuck  to  him  like 
birdlime,  so  that  the  consequence  was,  he 
could  not  be  received.  Experiments  are  not 
unknown  to  juiisprudence,  any  more  than  to 
other  arts.  The  milder,  howsoever  morbid 


but  if  reputation  be  of  any  the  least  value  I  find  peccant,  matter  of  interest,  might  it  not 
to  him,  if  he  would  part  with  K>  much  as  a  I  be  asoibed  as  it  \\ere  by  the  more  acrid  mat- 
that     ter  ot  felonious  untru^t  worthiness?    Might 


farthing  to  preserve  it,   then,   evi-n  in 
case,  he  has  still  an  inteiest ;  ami  an  intercut 
adequate,  aecouliug  to  them,   to  the  produc- 
tion of  mendacitv  in  any  case. 

Here,  then,  -is  an  interest,  and  that  an 
adequate  one  —  an  inteiest  i)ot  taken  away 
by  the  operation,  but  *till  HihsMmg.  Re- 
maining in  all  ca^es,  it  Mipeisedes  the  neces- 
sity of  looking  out  for  any  of  tho^e  modifi- 
cations \\hich  may  be  produced  b\  an\  diiler- 
cnce  in  the  nature  of  the  interest  in  different 
cases,  lint,  for  initiation  and  sdll  mnie 
complete  satisfaction,  let  u^  look  a  little  way 
into  those  differences. 

In  the  next  place,  then,  hen1  is  a  tran°- 
action  bet \\een  t\\o  parties:  an  inducement 
there  must  1m ve  been  on  each  M<le,  or  the 
transaction  could  not  Irive  taken  place.  On 
the  one  htind,  unless  an  advantage  in  ^ome 
blmpc  or  other  acciued  to  him  from  it,  the 
releasing  wit nc-s  \\ould  not  ha\e  pel  formed 
his  part  in  it  :  and  moivovei,  on  the  other 
pait,  unless  some  a<l\ airfare  accrued  to  the 
party,  neither  would  the  paity  have  borne 
his  part.  15ut  this  advantage  to  thepait} 
could  not,  in  the  nntuie  ol  tin1  ca^e,  h.ive 
been  constituted  by  an\  thing  cl-e  than  a  tie 
of  some  soit  or  other,  direct  or  indirect,  en- 
gaging the  witness  to  pci>eveie,  and  deliver 
in  court  evidence  to  the  same  effect  as  that 
which  had  been  delivered  by  him  out  of  com  t. 
What  particular  ^hape  it  may  have  happened 
to  this  tie  to  assume  in  each  individual  case, 
it  would  in  ijeneial  be  fiuiile^,  syid  al  \\a\s 
needless,  to  attempt  to  investigate. 

Take  the  matter  in  another  point  of  view. 
The  testimony  thus  vamped  u[>,  —  i-  it  tine 
or  false  r>  If  tiue,  the  vamping  is  of  no  use  : 
if  false,  what  then  is  the  effect  of  it  ? 

Tseless,  then,  it  i*  most  complete1!},  this 
lawyer's  pantomime.  Uut  though  useless,  it 
is  far  from  being  inoperative:  it  is  practically 
mischievous.  Though  interest  never  can  be 
a  just  cause  of  cj  elusion,  it  never  can  fail  to 
be  a  just  cause  of  suspicion.  The  object  of 
the  mummery,  the  effect  of  it,  it  it  has  «iy 
(and  it  is  not  the  lawyer's  fault  if  it  has 
none,)  is  to  wipe  a\\ay  this  suspicion  from 
the  mind  of  the  judge ;  to  cause  a  man,  whose 


*  In  a  case  decided  in  the  last  reign,  decided 
in  the  time  of  Lord  Mansfield,  a  doctrine  is  laid 
down,  hy  which,  if  acted  upon,  all  objection  to 
the  competency  of  a  witness  on  the  score  of  in- 
teiest  is  virtually  done  away.  (Peake,  106.)  A 
witness  having  a  natural  interest  in  the  event  of 
a  cause-  haung  :i  bequest  to  gain  by  the  esta« 
bhshmeiit  of  the  validity  of  a  contested  will  (the 
bequest  of  the  reversion  of  a  copyhold  estate,) 
oil.-red  to  gi\e  up  his  interest  1>\  giving  up  his 
cliiiii  to  the  bequest.  The  p  irty  to  the  cause  — 
the  party  pmiripjlly  niteicstcd  in  the  establish* 
ment  of  the  validity  of  the  will>  declined  accept* 
;mce  of  the  otter.  The  testimony  \v;»s  admitted 
as  competent,  though  the  otter  was  not  accepted, 
and  the  inteiest  remained.  From  this  time,  the 
decision  having  remained  unquestioned,  nothing 
but  a  mere  p  mtonune  can  be  necessary  to  the  re- 
moval of  the  bar  to  the  competency  of  a  witness 
on  the  score  of  interest.  The  witness  makes  his 
|  how  to  the  attorney  tor  the  party,  and  tenders  a 
piece  of  parchment  railed  a  surrender  or  release: 
the  attorney  niiike^s  his  bow  to  the  witness,  and 


puts  by  the  parchment. 

In  that  instance,  perhaps,  to  ob\iate  the  im- 
putation of  collusion,  the  party  to  whom  the 
surrender  was  tendered  was  the  heir-at-law,  the 
party  prejudiced  by  the  establishment  of  the  will. 
Tins  p.irtv,  thinking  prohibit'  that  the  effect  of 
his  refusal  uojiM  be  to  knock  up  the  will,  re- 
fused  to  accent  the  j)rofkred  benefit:  he-  would 
ha\e  got  this  p;irr  of  the  siUvctMon.  but,  by  the 
consequent  establishment  of  the  whole  will,  he 
would  have  lost  every  other  part. 

Would  the  decision  have  been  the  same,  had 
the  surrender  tcndeied  ly.-en  a  surrender  made 
for  the  use  of  the  lesidiriry  devisee  or  legatee? 
It  might  have  been,  with  ncaily  as  little  danger 
to  tiuth,  and  with  more  benefit  to  substantial 
justice*.  In  this  c.-ise,  the  party  to  whom  the  otter 
was  made,  and  the  party  by  whom  it  was  made, 
ha\mg  ench  of  them  a  perfect  and  undcfalcated 
interest  in  the  establishment  ot  the  will,  the 
maker  of  the  otter  might  have  been  assured  be- 
tonhand  of  the  n  on  -acceptance  of  it  ;  which  he 
could  not  be,  in  an  equal  degree,  in  the  other 
case  :  since  the  heir-at-law,  rather  than  have  no- 
thing, might  in  that  case  have  accepted  the  olier, 
and  in  a  future  similar  case  certainly  would  accept 
it  :  t'le  devisee  had  everything  to  gain  by  agree- 
ing to  re-fuse  the  otter,  and  everything  to  lose  by 
not  agreeing  to  refuse  it  ;  since,  if  he  ejid  not 
undertake  to  refuse  it,  the  witness,  having  no 
motive  for  making  it,  would  not  make  it,  and  so 
his  testimony  could  not  be  ruci'ii  ed. 
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not  the  matter  of  interest  be  considered  as  ! 
merged  ia  that  of  felony  *  The  doctrine  of 
Merger*  has  done  in  its  day  greater  feats  than 
*this.  If  this  be  admitted,  everything  else 
is  plain  sailing.  Witness,  having  an  interest 
not  purgeable  by  release,  commits  a  felony 
nothing  more  easy  .  felonies  are  committed 
every  day  for  much  worse  purposes  Plain- 
tiff prosecutes  witness  pleads  guilty,  puts 
on  a  bacon  glove,  and  is  burnt  in  the  hand . 
attorney-general  confesses  errors  in  the  re- 
30rd ;  which,  whether  there  are  any  or  not, 
he  is  always  ready  to  do,  on  proper  occasions 
*nd  proper  considerations.  If  one  of  these 
Derations  will  not  be  sufficient,  the  other 
will:  at  any  late,  both  together 

Thus,  if  you  have  the  misfortune  to  tar 
your  coat,  put  a  little  butter  to  the  tai,  the 
car  is  merged  m  the  buttei  ,  rub  on  a  little 
oil  called  spirit  of  turpentine,  tar  arid  butter 
are  both  merged  in  it  altogether  merge  in 
air,  thin  air,  and  your  coat  is  as  admissible 
as  it  was  before 

The  pharmacopoeia  of  technical  restoratives 
bears  no  slight  analogy  to  the  impostures 
that  at  diffeient  periods  have  been  seen  acted 
on  the  spuitual  and  medical  theatres — toe#- 
orcism,  animal  magnetism*  and  tractonsm 

Of  the  operations  of  the  exorcist,  the  suc- 
cess is  infallible,,  in  the  expulsion  of  non- 
existent devils  of  those  of  the  magnetist  and 
the  tractonst  no  less  so,  in  the  expulsion  of 
non-existent  diseases.  Of  the  operations  of 
the  lawyer,  01  rather  the  knot  of  lawyers 
(for  here  co-operation  is  necessary,)  the  suc- 
cess, in  lespect  of  the  expulsion  of  the  demon 
of  mendacity  out  of  the  breast  of  the  patient, 
is  no  less  assuied,  piovided  he  was  never 
there  if  he  has  not  been  there  at  the  mo- 
ment preceding  the  opeiation,  neither  is  he 
immediately  aftei  it  But  if  at  that  antece- 
dent instant  of  tune  the  demon  was  in  ac- 
tual possession  of  the  premises4,  IN  it  in  •the 
power  of  the  release  with  its  tahsmamc  seal 
to  eject  him  ?  The  prayers  and  mandates  of 
the  exorcist,  the  arm  of  the  magnetist,  or 
the  brass  of  the  tiactorist,  would  be  of  equal 
efficacy.  r 

In  these  several  impostures,  as  in  most 
others,  the  respective  operators  have  this  in 
common,  that,  in  the  instance  of  any  given 
ndividual,  it  is  not  always  altogether  easy 
to  determine  to  which  of  two  congenial  and 
eo-harmonizing  classes  he  appertains — that  of 
the  impostors  or  that  of  the  dupes  As  to 
the  junsprudentialist,  his  most  common  state 
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is,  perhaps,  a  sort  of  middle  state  between 
the  two.  What  he  knows  is,  that  the  pre- 
tence makes  business  and  brings  fees :  what 
he  cares  not  about  is,  whether  it  be  true  or 
false. 

In  one  respect,  the  juris  prudential  opera- 
tors fall  far  beneath  the  medical  and  pneu- 
matological.  By  the  force  of  imagination,  in 
addition  to  the  non-existent  diseases,  the 
magnetizerand  the  tractorist  may  not  impro- 
bably have  now  and  then  administered  cure 
or  relief  to  an  existent  one  By  the  same 
poweiful  though  unsteady  instrument,  it  may 
even  have  happened  to  the  exorcist  to  have 
quieted  or  soothed  real  and  excruciating  per* 
tuihations,  howsoever  derived  fiom  an  un- 
real source  But  after  the  acts  of  exorcism 
peifoimed  by  the  lawyers  for  driving  the 
demon  of  mendacity  out  of  the  bosom  of  the 
witness, — if  so  it  was  that  'at  the  time  of 
clapping  tljp  seal  to  the  parchment  he  was 
in  possession  of  the  premises,  in  any  one  in- 
stance could  he  evei  have  been  expelled7 

On  the  north  side  of  the  Tweed,  witnesses 
(we  have  seenf)  are  subject  to  a  kind  of 
disease  called  partial  counsel.  It  seems  to 
be  a  sort  of  contagion,  the  matter  of  which 
is  adherent  to  the  witness's  box.  Fortunate- 
ly, the  PhaimacopOL'ia  Edmburgensis  affords 
a  specific  for  it  it  is  of  the  cathartic  class, 
scientifically  (shall  we  say,  01  vulgarlj"3)  called 
a  purge  A  dozen  or  two  of  words  aie  given 
a  man  to  gabble  sccundum  pt  vewnptionem,  he 
having  first  placed  himself  duly  in  the  place 
and  posture  of  a  man  giving  evidence,— -and 
the  remedy  is  at  once  administered  J 

As  to  the  peccant  matter,  fortunately  for 
the  bystanders  it  goes  off,  not  by  the  pnmce 
via,  like  the  matter  of  incredulity  in  the 
bosom  of  Felix,  when,  as  in  Hogaith's  print, 
expelled  by  the  eloquence  of  the  Christian 
oratoi ,  but  by  a  sort  of  insensible  transpi- 
ration 

As  to  its  efficacy,  the  proof  of  it  is  in  every 
day's  practice  Not  a  case  in  which  the  spe- 
cific has  evei  failed  to  be  admmisteied,  not 
a  case  m  which,  after  the  operation,  a  patient 
was  evei  known  to  complain  of  any  the 
slightest  rgmnant  of  the  disease. 


•f  Vide  supra,  p.  39fi. 

J  This  is  in  allusion  to  the  practice  in  Scot- 
land of  putting  two  uuestions  to  a  witness  after 
he  is  sworn,  to  the  following  effect: — c*  Have 
you  any  ill  will  against  the  prisoner  at  the  bar  ?" 
"  Has  any  one  given  or  promised  you  anything 
for  what  you  are  going  to  say  on  this  occasion?'* 
— The  second  question  onlv  is  put  to  witnesses 
for  the  defence Ed. 


PART  IV. 

VIEW  OF  THE  CASES  IN  WHICH  EVIDENCE  HAS  IMPROPERLY  BEEN 
EXCLUDED  ON  THE  GROUND  OF  VEXATION. 


CHAPTER  I. 

VEXATION  TO  INDIVIDUALS  AUISINO  SOLELY 
OUT  OF  THE  EXECUTION  OF  THi:  LAWS,  NOT 
A  PROPER  GROUND  OF  EXCLUSION. 

IT  has  already  been  proved — that  is,  observed 
(for  surely  this  is  one  of  those  rases  in  which 
to  observe  is  to  prove)  — that  there  are  cases 
in  whieh  exclusion  of  the  evidence,  on  the 
ground  of  the  vexation  inseparable  from  the 
delivery  of  it,  i*  a  proper  measure;  —  viz. 
where  the  collateral  mischief  consisting  of 
the  vexation  is  preponderant  over  the  direct 
mischief  produced  by  the  chance  of  ihisdc- 
cision  or  failure  of  justice  resulting  from  the 
want  of  the  evidence. 

It  was,  at  the  same  time,  and  in  the  same 
way,  proved,  that  there  are  cases  in  which 
such  exclusion,  bottomed  on  that  same giound, 
is  not  a  proper  measure  ;  —  viz.  all  ca^es  in 
which  the  balance  as  between  the  two  mis- 
chiefs is  on  the  other  side. 

The  several  cases  in  which  the  mischief  of 
the  vexation  lesulting  from  the  delivery  of 
the  evidence  is  capable  of  being  preponder- 
ant over  the  mischief  of  misdecision  or  failure 
of  justice  for  want  of  the  evidence,  have  this 
common  property,  —  viz.  that  the  vexation  is 
produced  by  circuiiKsUmces  entirely  indepen- 
dent of  the  unensine^  produced  by  the  ob- 
ligation of  milking  any  tli-cloMirc1,  the  effect 
of  which  is  to  iiihjcrt  the  proposed  witness, 
of  any  other  person,  to  any  punishment  or 
other  burtlu-MMmie  obligation,  to  which  it  is 
the  intention  of  the  legislator  that  he  should 
be  subjected.  It  is  produced,  in  all  these 
cases,  by  cncumstance*  accidental  and  ex- 
trinsic: for  example,  dis/iopoitionate  expense 
by  reason  of  a  lontf  and  t  xpcnsive  journey  or 
voyage;  irreparable  lo^  of  time;  disclosure 
of  collateral  facts,  such  as  a  third  person  has 
no  ri^ht  by  law  to  be  informed  of. 

Besides  these  accidental  lots  of  vexation, 
there  is,  however,  one,  which  may  be  consi- 
dered as  naturally,  and  in  the  ordinary  course 
of  things,  attached  to  the  obligation  of  giving 
evidence:  and  that  is,  the  thought  of  the 
unpleasant  and  more  or  less  prejudicial  con- 
sequences, which  the  evidence  may  haveihe 
effect  of  producing,  to  the  prejudice  of  the 
proposed  witness  himself  or  some  other  per- 
son, by  reason  of  the  execution  of  a  judicial 


decision,  of  which  such  evidence  may  consti- 
tute, or  help  to  constitute,  the  ground.  By 
the  idea  of  such  consequences,  considered  as 
liable  to  be  produced  by  the  evidence,  an 
unwillingness  to  deliver  it  (which  is  as  much 
as  to  say,  vexation  in  the  event  of  its  being 
delivered)  will,  in  many  cases,  be  produced. 
Concerning  this  unwillingness,  indubitable 
or  presumable,  a  notion  has  obtained,  that, 
in  many  if  not  in  all  cases  in  which  the  ex- 
istence of  it  is  regarded  as  certain  or  probable, 
it  constitutes  of  itself  a  sufficient  reason  for 
excluding  the  evidence  to  which  it  is  regarded 
as  attached.  And,  in  one  of  the  most  enlight- 
ened nations- of  Europe,  this  notion,  having 
been  adopted  by  judges,  and,  under  their 
authority  having  formed  itself  into  a  rule  or 
maxim  of  jurisprudentiul  law,  has  constituted 
the  basis  of  an  airangement  exercising  a  most 
extensive  and  important  influence  over  the 
whole  fabric  of  the  law  of  procedure.  Be- 
garding  it  as  one  of  the  most  pernicious  and 
most  irrational  notions  that  ever  found  its 
way  into  the  human  mind,  1  propose  to  allot 
this  whole  Part  to  the  task  of  sifting  it  to 
the  bottom,  in  the  hope  that  the  labour  em- 
ployed in  a  task  at  once  so  important  and  so 
new,  will  not  be  regarded  as  ill-bestowed. 

To  constitute  a  just  ground  of  exclusion, 
the  lot  of  vexation  here  in  question  must  be 
a  mass  of  that  evil  over  arid  above  what 
woqld  have  fyeeii  produced  by  a  decision  to 
the  same  effect  grounded  on  other  evidence — 
on  any  evidence  to  which  tlie  lot  of  vexation 
in  question  would  noj;  have  been  attached. 
For,  supposing  the  exclusionary  notion  to 
extend  to  all  other  evidence  —  to  other  evi- 
dence at  large  —  to  whatever  vexation  might 
come  to  be  produced  by  evidence  of  whatever 
description,  having  the  effect  of  subjecting 
some  person  or  other  to  the  punishment  or 
other  burthensome  obligation  in  question,  — 
to  say  that,  in  consideration  of  the  vexation 
thus  resulting,  no  such  evidence  ought  to  be 
received,  would  be  as  much  as  to  say,  there 
ought  not  to  be  any  such  thing  as  a  punish- 
ment or  other  burthensome  obligation  ever 
imposed ;  in  a  word,  that  there  ought  not 
ever  to  be  any  such  thing  as  a  law. 

But  (it  may  be  said)  there  are  such  things 
as  bad  laws :  and  in  no  country  is  the  body 
of  the  laws  altogether  free  from  them.  Now, 
the  effect  of  the  practice  which,  in  opposition 
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to  the  exclusionary  rule  in  question,  forces 
testimony  from  persons  of  all  descriptions, 
without  regard  to  unwillingness  and  conse- 
quent vexation,  is,  to  give  to  whatever  sub- 
stantive laws  it  is  employed  in  giving  execu- 
tion to,  a  degree  of  efficiency  much  beyond 
what  they  would  possess  in  the  opposite  case. 
But,  by  giving  this  extraordinary  degree  of 
efficacy  to  all  laws  (substantive  law*)  with- 
out distinction,  it  will  give  the  same  degree 
.Of  efficiency  to  as  many  bad  laws  as  it  hap- 
pens to  the  aggregate  body  of  the  laws  to 
include .  and  forasmuch  as  in  ever)  existing 
system  the  extent  of  this  mass  ot  bad  laws 
is  more  or  less  considerable,  the  mischief  of 
the  practice  against  which  the  door  is  shut 
by  the  exclusionary  i  ule  would  be  proportion- 
ably  great. 

In  the  character  of  an  argument  in  favour 
of  the  exclusionary  rule,  the  detect  of  this 
argument  will,  I  imagine,  be  found  apparent 
upon  the  face  of  it  a  But  inasmuch  as,  when 
sifted  to  the  bottom,  it  will  be  found  to  lead 
to  discussions  of  a  very  delicate  and  impor- 
tant nature,  I  do  not  propose  to  leave  it  ulti- 
mately in  its  present  state,  to  stand  altoge- 
ther upon  its  own  st length  or  weakness  Foi 
the  present,  however,  confining  the  examina- 
tion to  the  question  immediately  appei  taming 
to  the  present  Book,  I  shall  content  myself 
with  bringing  to  view,  by  way  ot  answer,  the 
following  observations  viz  — 

1  Supposing  that,  for  the  accomplishment 
of  the  purpose  stated  m  the  argument,  the 
exclusionary  rule  is,  upon  the  whole,  well 
adapted,  it  can  be  so  in  no  othei  respect  than 
that  of  its  operating  in  the  charactei  of  a 
debihtative  upon  the  whole  of  that  pent  ion 
of  the  body  of  substantive  laws  to  which  it 
applies;  weakening  their  efficacy, — lemleniig 
them  so  much  the  less  efficacious,  in  i  expect 
of  the  purposes  which  they  lespeclively  have 
in  view.  But,  so  fai  as  tins  cfione  is  rdhbi- 
dered  as  the  result  of  the  i  ule  in  question, 
and  that  result  a  benehual  one,  it  i>  no  othei - 
wise  of  use  than  as  any  othei  institution  or 
arrangement  would  be  of  use,  that  should  in 
an  equal  degree  contribute  to  weaken  the 
efficacy  of  the  laws 

On  one  only  supposition  would  the  balance 
ol  its  effects  be  on  the  side  of  benefit ,  and 
that  is,  if  the  aggregate  body  of  the  laws 
were  so  constituted,  that  the  mischief  le- 
sulting  from  such  as  are  mischievous,  out- 
weighs, upon  the  whole,  the  good  resulting 
from  such  as  are  of  a  beneficial  chaiacter 
But,  that,  even  under  the  worst  govcuanent 
of  which  any  accounts  are  extant,  the  sup- 
position here  in  question  was  evei  realized, 
seems  altogether  improbable  for,  on  this 
supposition!  a  state  of  anarchy  would  be  less 
mischievous  than — would  be  preferable  to 
—  such  a  state  of  government. 

2.  The  person  to  whom  it  is  proposed  to 
<  v 


form  his  opinion,  and  consequent  decision* 
respecting  the  propriety  of  the  exclusionary 
rule,  is  the  legislator  In  the  political  state 
in  question,  either  that  rule  is  not  as  yet  es- 
tablished, or  it  is  already  established.  If  not, 
then,  considered  as  addiessed  to  the  legis- 
lator, the  argument  stands  thus :  — 

Monitor.  In  the  state  subject  to  your  au- 
thority there  aie  a  multitude  of  bad  laws :  to 
weaken  their  efficacy,  please  to  establish  this 
exclusionary  rule. 

Ley  viator  Excuse  me  Of  such  laws,  if 
any,  as  in  my  judgment  are  bad  laws,  I  shall 
not  content  myself  with  weakening  the  effi- 
cacy, I  shall  abolish  them  altogether.  In 
regard  to  such  of  them  a*  in  my  judgment 
are  good  laws,  I  should  be  sorry  to  do  this, 
or  anything  else,  that  should  111  any  degree 
weaken  their  efficacy. 

Shift  now  the  scene  to  a  state  in  which 
the  exclu<iionaiy  rule  has  already  been  esta- 
blished — 

Monitoi.  In  the  state  subject  to  youi  au- 
thonty  there  are  a  multitude  of  bad  laws  It 
has  been  proposed  to  you  to  abolish  the  ex- 
clusionary rule  Do  no  such  thing  it  is  a 
most  useful  i  ule,  it  selves  to  weaken  the  ef- 
ficacy, and  thus  to  dimmish  the  imschievous- 
ncss,  of  join  bad  laws 

Legislator  Thanks  foi  jour  caution.  But 
being  also  fortunate  enough  to  have  a  multi- 
tude of  good  laws,  my  wish  is,  to  give  to  those 
good  laws  the  highest  decree  of  efficiency 
they  aie  susceptible  of  The  effect  of  this 
exclusion.ii y  mle  which  you  aie  so  anxious 
to  pieseive,  is  (taking  youi  own  account  of 
it)  to  weaken  the  efficacy  of  whatever  laws, 
good  as  well  as  bad,  it  is  applied  to  Taken 
in  its  natuial  state,  and  unless  subject  to  li- 
mitations to  which  you  do  not  propose  to 
subject  it,  it  applies  to  all  laws,  and  wea- 
kens the  efficacy  of  all  it  is  foi  this  reason  I 
mean  that  it  should  no  longei  have  any  ap-« 
plication  to  any  of  the  good  ones ,  and  it  is 
in  that  view  that  I  mean  to  abolish  it  alto- 
gether As  to  the  bad  laws,  I  shall  not  con- 
tent myself  with  weakening  then  efficacy . 
convince  me  of  their  badness,  and  I  shall 
abolish  them 

Monitor  But,  among  those  laws  which  in 
}our  judgment  are  bad  ones,  and  which  ac- 
cordingly you  propose  to  vouiself  to  abolish, 
may  not  there  be  some,  which,  legard  being 
had  to  the  affections  and  prejudices  of  the 
people,  it  would  appeal  to  you  not  advisable 
to  abolish  * 

Legislator.  I  should  be  sorry  to  find  any 
such  but  if  such  there  be,  there  aie  several 
courses,  any  or  all  of  which  I  should  prefer 
to  the  giving  up  the  benefit  of  the  increase 
whK'h  the  abolition  ot  the  rule  would  give 
to  the  force  of  such  of  the  laws  as  to  me 
seem  good  ones. 

1.  I  would  cause  to  be  laid  before  the  peo* 
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pie  the  reasohs  by  which  my  disapprobation 
of  such  laws  as  to  me  seem  bad  ones  was 
produced.  Having  operated  upon  my  mind, 
probably  enough  they  may  operate  on  other 
minds ;  especially  as  coining  from  a  station 
from  whence,  if  tolerably  well  dealt  with, 
men  are  apt  enough  to  take  their  opinions  as 
well  as  their  laws.  And,  moreover,  should 
it  so  happen,  that,  by  my  reasons  thus  made 
known,  any  others  should  be  brought  forth, 
that  in  my  maturcr  judgment  should  prove 
preponderant  over  mine,  I  propose  to  myself 
to  take  the  opposite  course ;  viz  to  go  over 
to  the  side  of  the  people,  instead  of  their 
coming  over  to  mine. 

2.  In  the  meantime,  if  I  despaired  of  being 
able  either  to  bring  over  the  people  tft,  my 
opinion,  or  to  carry  over  mine  to  theirs,  1 
could,  if  I  thought  it  worth  while,  leave  the 
debilitative  rule  to  apply  itself  to  the  parti- 
cular laws  thus  appearing  to  men  to  be  bad 
ones.  Leaving  these  laws  in  that  state  and 
degree  in  which  1  found  them,  the  people 
would  have  no  reason  to  complain  of  me  : 
and,  barring  the  operation  of  the  rule  in  de- 
bilitation of  my  good  laws,  I  should  give  to 
them  all  the  operative  force  which  it  is  de- 
sirable that  good  laws  should  possess.  . 

In  the  case  where  the  e\idcnce~in  ques- 
tion is  of  the  self-regarding,  the  self-crimi- 
nating kind,  —  if  testimony  extracted  tiom  a 
man's  own  lips  were  attended  with  an\  the 
smallest  degree  of  probability  of  unjust  suf- 
fering on  his  part,  over  and  above  that  which 
results  from  testimony  extracted  fioin  an  ex- 
traneous and  indifferent  witness,  there  would 
then  (on  the  giound  of  danger  of  deception 
and  consequent  misdccisionj  be,  in  point  of 
reason,  a  ground,  not  for  exclusion  indeed, 
but,  however,  for  suspicion  and  caution  more 
than  ordinary  on  the  part  of  the  judi;e.  Jiut 
who  docs  not  see  that  the  supposition  thus 
brought  to  view  for  the  purpose  of  il  lust  ra- 
tion and  argument,  is  a  supposition  which 
holds  good,  not  in  the  present  case,  but  in 
the  case  directly  opposite,  vi/.  that  of  self- 
serving  testimony  }  with  only  this  dilFcicnce, 
that,  whereas  in  th.il  ease  theie  is  onlv  a 
chance  of  the  existence  of  falsehood  on  that 
side,  there  is  u  certain!  v  of  the  non-existence 
of  it  in  the  present  case,  it  is  not  every 
man  that  will  swerve  from  the  truth  for  his 
own  advantage:  a  man  of  entire  probity  will 
not,  to  the  value  of  a  hair's-brcsidth.  But 
there  is  not  that  man  breathing,  who,  being 
in  his  right  mind,  and  having  his  own  interest 
alone  at  stake,  ever  will  knowingly  swerve 
from  the  line  of  truth  to  his  own  disadvan- 
tage. 

There  is  but  one  sort  of  evidence  which, 
practically  speaking,  is  free  from  all  danger 
of  producing  deception  by  mendacity ;  and 
this  is  the  sort  of  evidence  upon  which  an 
exclusion  has  been  put  by  English  lawyers. 


Two  men  have  each  committed  an  offence, 
or  done,  each  of  them,  an  improper  act  of  any 
other  description — an  act  which  in  both  cases 
is  improper  in  the  same  degree  and  the 
same  way.  In  the  instance  of  one  of  them, 
it  so  happens  that  the  act  can  be  proved 
against  him  without  resorting  to  his  own  tes- 
timony :  in  the  other  instance,  so  it  happens 
that,  though  with  the  help  of  his  own  tes- 
timony it  would  be  proved  upon  him,  yet 
without  that  help  it  cannot.  Is  there  any 
earthly  reason  why  the  lot  of  one  of  these 
men  should  be  better  than  that  of  the  other? 
why  his  suffering  should  be  in  the  smallest 
degree  less  ?  Yet,  under  the  exclusionary  rule, 
one  of  them  suiters  not  merely  less  than  the 
other,  but  absolutely  nothing;  while  his  not 
more  guilty  fellow  suffers  the  full  ijgour  of 
the  law. 

OON*  and  pile  (whether  antecedently  or 
subsequently  to  conviction)  would  not,  by 
man  in  general,  would  not  certainly  by  Eng- 
lish lziw\crs,  be  regarded  as  a  just  and  proper 
method  of  determining,  amongst  two  or  more 
equally  guilt},  which  should  and  which  should 
not  suiter.  Cross  and  pile,  when  called  in  by 
the  common  sense  of  jurymen  for  their  re- 
lief in  a  situation  of  honest  doubt,  has  been 
reprobated  with  indignation  by  their  learned 
and  official  directors.  But,  in  the  case  here 
in  question,  acquittal  by  cross  and  pile  would 
be  a  signal  improvement,  if  substituted  to 
acquittal  b\  the  force  and  virtue  of  this  ex- 
clusionary rule.  In  cross  and  pile,  the  natu- 
rall \ -sagacious  or  learnedly- instructed  knave 
would  not  behold  any  means  of  safety  more 
open  to  himself  than  to  his  less  instructed 
fellows :  whereas,  it  is  the  nature  of  the  ex- 
clusionary rule  to  operate  as  a  licence  for 
delinquency  to  all  those  whose  astuteness, 
seconded  by  ordinary  t,rood  fortune,*  enables 
them  to  lake  advantage  of  it.  Who  shall 
count  the  multitudes  that  day  after  day  have 
been  acting  under  this  licence?  For  it  is 
among  the  properties  of  this  invitation  to 
iMiilt,  that  those  who  act  under  it  with  most 
ii'hcit\  and  success  are  those  who  enjoy  the 
ulteiior  advantage  of  'rot  being  known  to 
have  acted  under  it. 

That,  under  the  protection  of  this  licence,, 
the  impunity  of  the  wicked  may  be  as  com- 
plete, and  the  encouragement  to  wickedness 
as*  inviting  as  possible,  malefactors  and  law- 
yers have  joined  in  another  practice.  Under 
circumstances  of  notorious  delinquency,  libe- 
rated in  virtue  of  this  or  any  other  incident 
foreign  to  the  merits,  malefactors  may  be 
seen  everywhere  holding  their  heads  high, 
and  (as  often  as  occasion  presents  itself) 
assuming  the  port  and  language  of  injured 
innocence.  Accordingly,  when  a  delinquent 
has  been  thus  fortunate,  to  speak  of  him  in 
fhe  character  of  a  delinquent  is  an  offence 
punished,  and  with  equal  rigour,  as  i  the  obu 
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ject  of  tbe  imputation  had  been  a  character 
of  the  purest  innocence.  In  a  place  where 
f  happily  for  the  existence  of  society)  the  of- 
feimveness  of  unwelcome  truth  to  tbe  feel- 
ings of  evil-doers  does  not  enable  them  to 
transfer  upon  their  censors  the  punishment 
due  to  themselves,  what  a  clamour  was  once 
raised  by  the  appellation  of  acquitted  felons  I 
An  if  an  acquitted  felon  was  a  «ort  of  animal 
no  more  capable  of  finding  itself  in  existence 
on  English  ground,  than  a  spider  was  sup- 
posed be  in  Ireland.  All  this  while,  under 
the  genial  influence  of  this  and  so  many  other 
rules  so  ingeniously  and  successfully  directed 
to  this  end,  acquitted  felons  and  acquitted 
malefactors  of  all  sorts  and  sizes  are  as  much 
at  home  in  the  British  Isles  as  venomous 
serpent*  in  Guiana,  or  crocodiles  in  tbe  Nile 
In  a  relaxed  constitution  of  the  body  poli- 
tic, acquitted  and  unpro&ecuted  malefactors 
of  all  kinds  are  no  less  congenial  to  that  ai- 
tificial  body,  than,  in  a  constitution  of  the 
same  character,  the  taema,  the  lumbricus,  and 
the  ascaris,  are  to  the  natuial  body  In  one 
particular,  the  parallel  discovei  s  an  unhappy 
failure.  In  the  natural  body,  it  is  not  in  the 
power,  and  as  little  (let  us  hope)  in  the  wish, 
of  the  licensed  piactitionei ,  to  piopagate  the 
breed  of  the  vermin  to  the  plague  of  which 
it  is  exposed :  whereas,  in  the  political  body, 
by  thein&iuments  which  theie  1ms  been  «uch 
frequent  occasion  to  bring  to  view,  we  have 
been  seeing  the  hand  of  the  practitioner  occu- 
pied, with  unwearied  perseverance,  in  sowing 
the  seeds  of  wickedness  in  every  imaginable 
shape. 

CHAPTER  II 

ENUMERATION  OF  THL  BORIS  OF  FVIDLNCE 
IMPROPERLY  EXCLUDED  ON  THIS  GttOUND 
BY  ENGLISH  LAW. 

VARIOUS  are  the  points  of  view  in  which  khe 
vexation,  that  in  this  case  appears  to  have  been 
taken  for  the  ground  of  the  exclusion,  has  been 
contemplated  various  the  correspondent  mo- 
difications of  which  the  evidence,  regaided  as 
the  cause  of  such  venation,  has  tven  consi- 
dered as  susceptible  ,  and  the  roriespoudetit 
specific  denominations  that  either  have  been, 
or  (to  express  those  seveial  points  of  view, 
and  the  consequent  arrangements  they  have 
given  birth  to)  require  to  be,  respectively  af- 
fixed to  those  modifications  Numeious  are 
even  the  sources  fiorn  which  tho«e  modifica- 
tions have  been  derived  — 
'  L  The  nature  of  the  consequences  of  the 
evidence  in  respect  ot  good  and  evil  Hence 
the  distinction*—  evidence  of  a  nature  to  serve, 
evidence  of  a  natuie  to  disseive 

2,  The  identity  or  diversity,  of  the  person 
yielding  the  evidence,  and  the  person  affected 
by  the  consequence  of  it.  Hence  the  modi- 
expressed  or  expressible  by  the  ap- 


pellatives self-serving,  and  self-disserving,  or 
self-prejudicing.* 

3  His  station  in  the  cause :  whether  that 
of  a  party  or  an  extraneous  witness.   No  ap- 
pellatives deduced  from  this  circumstance ; 
but,  in  respect  of  the  legal  arrangements,  much 
importance  given  to  it. 

4  Nature  and  denomination  of  the  suit,  on 
the  occasion  of  which  the  evidence  is  proposed 
to  be  delivered;  viz  ciimmal,  or  uon-cnminal 
—  commonly  called  civil 

5.  Nature  ot  the  evil  constituting  the  vexa- 
tion ,  viz.  the  evil  or  disservice  pioduced  by 
the  disclosure.     From  this  source,  and  the 
second  and  fourth  taken  together,  come  the 
modifications  expressible  by  the  several  ap- 
pellatives self-criminative  or  self-mcvlpativc, 
self-di*>yracmy9  *elf-discr editing ,01  simply  \elf- 
onnative  (as  whcie  blame  is  out  ot  the  ques- 
tion ) 

6.  The  ^ature  of  the  affection  which  is 
the  seat  of  the  vexation ,  viz.  whether  sclt- 
regaidmg  or  sympathetic 

Where  one  person  (a  trustee}  stands  charged 
with  the  interests  of  anothei  ('dJidei-voinmUtee 
or  ceituy  que  trust)  as  in  the  case  of  guaidian 
and  waul,  factor  (01  agent)  and  principal,  law- 
)er  tyul  client  (especially  wheie  the  existence 
of  the  i elation  is  voluntaiy  on  the  pai  t  of  the 
titistec,)  an  affection  ot  sjmpathy,  of  which 
the  fatal-committee  is  the  object,  may  natu- 
lally  enough  be  supposed  to  exi^t  HI  the  bosom 
of  the  ti  ustoc  This  being  assumed,  a  coii<*e* 
quonce  is,  that  \\hcre,  tiom  the  evidence  de- 
li voted  bj  the  tiustee,  a  vexation  01  prejudice 
ot  the  solt-irpaidiiig  kind  may  bo  expected 
to  befall  the  fidvi  committee,  a  pi oporlionable 
(how-oevoi  «*hoit  ot  equal)  vexation  ot  the 
sympathetic  kind  may,  in  like  nmnnei,  be  ox- 
poet  od  to  in  id  Us  WM)  tioui  the  same  souice 
into  the  buMst  of  the  tiustcc  To  this  head 
may  be  refined  the  most  plausible  reason  that 
has  been  tound  foi  the  e  \chision  that  has  b£en 
put  upon  what,  taking  the-  only  appellative 
in  use,  and  which  is  ot  tho  dyslogistic,  or  vi- 
tuperative cast,  may  be  called  t/ ust-brea/uny 
01  tru^t-betraymy  evidence 

Where,  a  number  ot  individuals  living  to- 
gethei  in  the  chaiartei  ot  membeis  ot  the  same 
family  (as  is  the  case  with  husband  and  wite, 
parent  and  child,)  evidence  delivered  by  one 
membei  would  be  a  cause  ot  vexation  to  an- 
other, — vexation  in  a  mixed  mass,  partly  sym- 
pathetic,  paitly  self-regarding,  is  Lable  to  find 
its  way  into  the  bosoms  ot  these  several  mem- 
bers fiom  that  source.  In  this  vexation  we 
see  the  most  plausible  reason  that  has  been 
found  for  the  exclusion  that  has  been  put  upon 
some  of  the  modifications,  and  some  only,  oJt 


*  £Jnder  the  mutual  appellative  self-regard- 
ing, both  self-serving  and  selt-disserving  are 
comprised.  Self-serving  evidence  belongs  not 
to  the  present  purpose.  —(See  the  next  '"u— 
ter.) 
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that  which  may  be  termed  family-peace-dis- 
turbing  or  family-disturbing  evidence. 

When  the  effect  of  a  lot  of  self-criminative 
evidence  has  been  to  produce  the  conviction 
of  him  by  whom  it.  has  been  delivered,  it  is 
capable  of  receiving  the  appellation  ot  self- 
convictiny  evidence.  Rut,  fortyurmch  as,  ante- 
cedently to  conviction,  this  cflrct,  not  having 
as  yet  taken  place,  can  only  be  matter  of  ex- 
pectation and  conjecture,  tbe  nppellat  ion  could 
not,  without  impropriety,  bo  applied  to  helf- 
crioiinative  evidence  at  an>  such  antecedent 
point  of  time. 

Laying  together  the  modifications  deduced 
from  the  several  sources  above  mentioned,  we 
shall  find  six  species,  each  presenting  itself  as 
entitled,  on  ^omc  account  or  another,  to  a  se- 
parate consideration.  The«*e  are  — 

1.  Self-criminative,  reaching  beyond  helf- 
onerative. 

2.  Self-onerative,  and  self-criminative  not 
reaching  bejond  it. 

3.  Self-disgiacing. 

4.  Self-discrediting. 

5.  Trust-prejudicing. 

6.  Fainily-peace-di>turbing. 

The  clfect  of  the  testimony  will  be  in  some 
respects  different,  and  the  reasons  for  and 
again&t  the  admi^iun  of  it  stand  upon  a,  cor- 
resj)ondently  diiferent  footing,  uceoiding  as 
the  station  which  the  proposed  deponent  oc- 
cupies in  the  cause  is  that  of  a  party,  or  that 
ot  an  extraneous  witness.  We  will  consider 
him  successively  in  both  these  stations:  as  a 
party,  in  the  ensuing  Part ;  as  an  extraneous 
witness  only,  in  the  present. 


CHAPTER  III. 

IMPROPRIETY  OF    THE    EXCLUSION  Pl'T 
SKLF-ULbSIUVING     EVIDENCE     IJY 
LAW. 

§  1.  fitts1  nf  self-disserving  evidence,  and  mis- 
iliief*  resulting  from  its  cjrchifuon. 

TUB  fundamental  rule  on  this  subject  is 
generally  given  in  Latin  :  Nemo  tunctur  .sv»- 
ipsum  accusarc  :  no  man  is  bound  to  accuse 
himself.  Taken  by  itself,  the  proposition,  as 
thus  delivered,  having  its  source  rather  in 
the  aifections  than  in  the  understanding,  has 
more  of  rhetoric  in  it  than  of  logic,  and  pre- 
sents no  clear  idea  until  it  be  translated  into 
more  simple  language.  The  part  of  an  ac- 
cuser is  one  part ;  that  of  a  witness  is  an- 
other. The  part  of  the  accuser  is  that  of  the 
plaintiff,  of  which  that  of  the  prosecutor  and 
that  of  the  informer  are  modifications ;  these 
"being  names  that  are  given  in  diiferent  cases 
to  the  plaintiff,  according  to  the  nature  of 
the  cause.  By  "no  man  shall  be  bound  to  do 
so  and  so,"  is  meant,  no  man  shall  be  liable 
to  be  punished  for  not  doing  so  and  so.  Of 
the  {^position,  "  no  man  is  bound  to  accuse  ; 
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himself/'  the  literal  meaning,  reduced  to  clear 
and  unambiguous  language,  is,  no  man  "shall 
be  liable  to  be  punished  for  not  instituting  a 
penal  suit  against  himself;  for  not  preferring 
a  bill  of  indictment  against  himself,  or  lodg- 
ing an  infortiwtion  against  himself;  or  not 
bringing  a  penal  action  against  himself;  or 
preferring  an  appeal  against  himself,  —  as  the 
case  may  be. 

In  plain  English,  the  maxim  is  neither 
more  nor  le^s  than  so  much  nonsense.  To 
find  an  intelligible  meaning  for  it,  we  must 
have  recourse  to  practice;  we  mu&t  shut  up 
-our  law-books,  and  observe  what  passes  be- 
fore our  ejes.  We  then  find  that  the  ques- 
tion it.,  not  whether  a  man  .shall  be  bound 
to  commence  a  suit  against  himself;  nor  yet 
\\hether,  without  being  called  (the  suit  Le- 
ing  commenced  by  any  other  person,)  he  shall 
lie  bound  to  come  and  give  evidence  against 
liiuibelf :  but  whether,  being  called,  and  ques- 
tion^ being  put  to  him,  he  shall  be  bound  to 
make  answer  to  such  questions. 

The  substitution  is  not  a  mere  impropriety, 
but  a  sophUm,  a  fraud.  A  law  which  should 
Ray  to  a  man  —  Whenever  it  happens  to  you 
to  commit  a  crime,  come  and  accuse  yourself, 
come  andgi\einhirination  again bt  yourself — 
\\ould,  on  the  face  of  it,  be  an  absurd  one. 
The  object  of  the  sophi*m  is  to  cause  it  to 
l>e  believed,  that,  in  the  liberty  of  propound- 
ing to  a  man  mulct  accusation  or  suspicion 
of  a  ciiine,  questions,  the  object  of  which  is 
to  discover  whether  he  is  guilty  or  no,  this 
sort  of  absurdity  is  involved.  But,  that  no 
such  abswdity  is  involved  in  that  liberty,  is 
what  ever}  body  will  sec,  to  whom  it  is  not 
more  agreeable  to  shut  his  eyes. 

Observe,  too,  what  in  this  case  is  the  im- 
port attached  to  the  terms  expressive  of  ob- 
ligation—  bouml,  forced,  comjwUctl*  Observe 
what  is  the  nature  of  the  compulsive  fjrce. 

Obligatiort  to  speak  is  not  here  in  question. 
In  the  ca^e  where  the  penal* process  is  of  the 
acute  kind,  punishment  directed  to  this  ob- 
ject is  what  has  been  commonly  expressed  in 
French  by  the  word  question — in  English,  by 
the  word  torture.  * 

ObliyafwH,  on  the  part  of  the  defendant, 
there  is  in  tact  in  this  case  none.  What  it 
imports  is  mere  permission:  permission  to 
the  adverse  party  (the  plaintiff,)  and  to  the 
judge,  one  or  both,  to  put  questions  to  the 
defendant ;  for  the  sake  of  the  faculty  which 
thence  results  to  the  judge,  of  noting  the  an- 
swers or  the  silence  (whichever  is  the  result,) 
and  drawing  his  inference  from  them. 

From  the  faculty  of  putting  these  ques- 
tions, what  is  it  that  the  defendant  has  to  fejr  ? 
It  is  this :  From  the  known  principles  of  hu- 
man nature,  according  to  a  course  of  obser- 
vation common  to  all  mankind — according 
to  the  result  of  a  set  of  observations,  which 
it  can  scarce  happen  to  a  man  to  have  arrived 
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at  man's  estate  without  having  had  frequent 
occasion  to  make — between  delinquency  on 
the  one  hand,  and  silence  under  inquiry  on 
the  other,  theie  is  a  manifest  connexion;  a 
connexion  too  natural  not  to  be  constant  and 
inseparable* 

,  The  delusive  language  in  which  interested 
artifice  has  dressed  out  the  exclusionary  rule 
being  thus  stript  off,  let  us  now  take  a  more 
detailed  observation  of  the  mischiefs  flowing 
frpm  it.  These  mischiefs  will  conespond  to 
the  uses  of  the  species  of  evidence  thus  maikcd 
Out  for  exclusion :  i  e.  to  the  occasions  on 
which,  and  purposes  for  which,  the  demand 
for  it  is  liable  to  present  itself 

1.  In  the  first  place,  in  so  far  as  it  is  to  be 
had,  it  has  already  been  stated  as  being  (not 
only  upon  the  face  of  it,  but  by  the  confes- 
sion of  those  who,  notwithstanding,  have  been 
in  the  habit  of  excluding  it)  the  very  best 
possible  sort  of  evidence    the  evidence  the 
most  completely  satisfactoty     evidence,  in  a 
word,  so  completely,  and  even  exclusively, 
satisfactory,  that,  accoidmg  to  the  Roman 
system,  after  the  delivery  ot  such  evidence 
as  under  English  law  is  deemed  conclusive 
even  where  the  punishment  is  at  the  highest 
pitch,  the  mass  of  evidence  is  icgarded  as 
deficient  without  evidence  of  this  kind ,  and 
the  deficiency  as  being  so  important,  that  tor- 
ture {howsoever  ill  employed)  has,  undei  the 
dominion  of  that  jurisprudence,  been  every- 
where employed  for  the  filling  it  up. 

First  use  of  self-dissei  ving  evidence — aug- 
menting the  securitj  against  rmsdeci&ion  and 
failure  of  justice,  by  furnishing  the  most  ti  ust- 
worthy  and  satisfactory  ground  of  decision , 
the  best  security  against  failure  of  justice,  or 
nusdecibion,  for  want  of  evidence,  —  viz  evi- 
dence of  the  best,  most  trustworthy,  most 
satisfactory  kind.  JIabes  confitenttm  ream, 
says  the  Roman  oiator  as  much  as  to  s^y, 
Having  this,  what  more  can  you  desire? 

2.  This  is  notfcll.    Under  the  distress  pi  o- 
duced  by  the  exclusion  put  upon  the  best  evi- 
dence, recourse  has  been  had  (through  a  sense 
of  necessity,  and  that  the  wound  given  to 
justice  might  not  be  past  endurance)  to  bad 
evidence  of  various  descriptions    evidence, 
the  inferiority  of  which  has,  on  other  occa- 
sions, and  where  (for  want  of  bettei)  there 
has  been  a  real  demand  for  it,  been  not  ac- 
knowledged merely,  but  pioclaimed     Under 
thin  description  come  —  I.  The  supposed  con- 
fessorial  testimony  of  the  party,  delivered 
through  the  medium  of  hearsay  evidence, 
arid,   of  course  (in  case  of  misconception, 
4e4jned  or  undesigned)  without  the  opportu- 
nity of  pxpl&nation,  completion,  and  correc- 
tion,  2.  WritteQ  discourse,  supposed  to  be  in 
the  handwriting  of  the  party,  and  supposed  to 
contain  on  his  part  a  sort  of  confessorial  tes- 
tirtvony,  delivered  in  the  state  in  which  it  has 
been  supposed  to  be  found,  but,  at  the  option 


of  the  adverse  possessor,  complete  or  muti- 
lated ;  and,  at  any  rate,  without  adequate  op- 
portunity given  of  explanation. 

Second  use  of  self -disserving  evidence,  — 
adding  a  secuuty  against  misdecision  and  fai- 
lure of  justice,  by  adding  or  substituting  more 
trustworthy  eMrienre  to  less  trustworthy.* 

*  It  is  curious  to  observe  the  desperate  shifts 
to  which  legislators  are  put,  in  order  to  counter- 
act the  pernicious  effect  of  the  debihtatives  which 
they  have  suffered  to  be  introduced  into  the  sys- 
tem of  judicial  procedure. 

In  one  instance,  for  want  of  that  best  sort  of 
evidence  which  lawyers  have  taken  care  to  ex- 
clude, lawyer-led  legislators  have  been  forced 
to  content  themselves  with,  and  to  set  down  as 
conclusive,  the  very  worst  sort  of  evidence,  viz. 
common  i  cport. 

By  one  statute,  reputed  thieves,8  haunting  the 
avenues  of  playhouses,  and  so  iorth,  are  made 
punishable  so  and  so. 

If  a  maixcan  be  proved  a  thief,  what  matters 
it  where  he  is  found  ?  If  he  cannot  be  proved  a 
thief  by  other  means,  how  is  it  that  his  being 
found  in  the  avenue  of  a  playhouse  is  to  prove 
him  so,  or  so  much  as  contribute  anything  to 
the  proving  him  so*  Not  to  speak  of  passengers, 
— among  all  the  persons  who,  from  the  building 
of  a  playhouse  to  the  burning  of  it,  ever  entered 
into  a  playhouse,  has  there  ever  been  a  single 
person  who  was  not  found  in  one  of  the  avenues 
to  the  playhouse  * 

A  reputed  thief*  reputed  such  by  whom?  By 
the  thiet-takers  A  reputed  thief  is  a  man  who 
is  believed  to  be  such,  by  some  person  who  is, 
or  professes  to  be,  acquainted  with  his  habits  of 
life.  Who  is  that  pei son  *  An  accomplice  ?  No; 
for  in  this  case  he  would  be  able  to  speak  to  some 
individual  transaction,  in  the  course  of  which 
the  reputed  thief  acted  as  one  In  a  wo*d,  and  m 
experience,  it  is  never  other  than  a  thief-taker. 

But  the  thief-taker,— by  what  means  is  it  that 
he  has  come  to  form,  concerning  the  man  m 
question,  an  opinion  pronouncing  him  a  thief* 
By  the  word  thief  (though  not  in  all  cases  and 
necessarily,  yet  obviously  in  the  present  case,)  a 
habitual  thief,  a  man  who  is  so  by  habit,  is  im- 
plied To  constitute  a  habit  requires  a  multi- 
tude of  acts  By  any  one  single  act  is  he  capa- 
ble of  being  proved  to  have  been  a  thief  in  so 
much  as  a  single  instance9  If  so,  there  is  no 
need  of  any  such  law. 

What?  Cannot  you  prove  so  much  as  a  single 
act?  Then  how  is  it  you  can  prove  the  habit? 
Cannot  you  prove  so  much  as  an  act  ?  Then  how 
is  it  you  can  prove  so  many  as  (though  it  were 
no  more  than)  two  such  acts  9 

Curious  enough  must  be  the  sort  of  testimony 
on  which  a  man  is  convicted  under  this  law.  In* 
to  the  composition  of  it,  no  individual  act  can 
enter:  opinion,  the  opinion  of  the  thief-taker, 
is  everything  there  can  be  of  it  I  know  him  to 
be  such  •  I  know  him  to  be  generally  looked 
upon  as  such :  of  this  sort  is  all  there  can  be  of 
it.  Against  erroneous  or  mendacious  testimony, 
the  grand  security  is  cross-examination:  cross* 

*  kinder  the  5  Gea  IV.  c.  83>  which  repealed 
all  former  statutes  against  rogues,  vagabonds» 
&c.,  persons  may  be  punished  for  being  "re* 
puted  thieves  *  and  persons  are  so  punished 

I  every  day  at  the  police-eourts.~#A 
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SELF-DISSERVING. 


3,  The  person  whose  bosom  is  the  source 
of  self- disserving  evidence  (the  plaintiff,  or 
more  commonly  the  defendant,  in  the  cause) 
is  one  person :  that  person  is  forthcoming  of 
course.  Whatever  evidence  is  extractible 
from  that  source,  is  extractible  on  the  spot, 
and  without  addition  to  the  expense.  Stop 
up  that  source,  whatever  evidence  you  can 
hope  to  get  from  other  sources,  if  got  at  all, 
you  must  get  as  you  can,  from,  perhaps,  a 
variety  of  sources,  from  each  at  the  end  of 
an  indefinite  length  of  time,  and  under  the 
pressure  of  an  indefinite  load  of  expense. 
Hence, 

Third  use  of  self-disserving  evidence,  saving 
of  delay,  vexation,  and  expense. 

A  striking  illustration  of  this  last  use  is 
afforded  by  the  ca*e  in  which,  for  (he  cgu- 
viction  of  a  defendant,  it  is  nccosiry  that 
his  handwriting  should  be  ployed. 

As,  at  a  trial  at  common  la\v,%the  party 
himself  (the  defendant)  can  in  no  cn-e  be  ex- 
amined in  behalf  of  his  adversary  the  plain- 
tiff; the  plaintiff,  to  prove  the  defendant's 
handwriting,  is  obliged  to  go  upon  the  hunt 
for  other  witnesses.  In  some  instances  a 
witness  for  this  purpose  will  be  to  be  had 
without  any  additional  expense.  But  this 
is  altogether  matter  of  chance  ;  and  for  this 
single  purpose  it  may  be  necessary  to  fetch 
a  witness  on  pnipose,  at  any  dcgice  of  in- 
convenience to  the  witness  from  any  ima- 
ginable distance,  and  consequently  at  a  pro- 
portionate expense.  This  expense  rests  ulti- 
mately on  the  shoulders  of  the  party  who  on 
that  side  bears  the  burthen  of  costs.  If  the 
burthen  of  costs  rested  uniformly  on  the  party 
who  is  in  the  wrong,  even  in  that  ca^e  this 
unnecessary  expense  would  be  a  grievance : 
in  case  of  mala  jidcs,  indeed,  it  may  have 
its  use  in  the  character  of  a  punishment : 
but  it  would  be  a  supposition  by  much  too 
favourable  to  the  intellectual  character  of 
the  law,  and  by  much  too  injurious  to  the 

examination,  by  which,  if  the  individual  facts 
charged  are  false,  true  ones  (by  their  inconsis- 
tency with  which,  they  are  disproved)  may  be 
brought  out  against  them.  In  no  other  criminal 
case  would  the  depriving  the  defendant  of  the 
faculty  of  cross-examination  be  deemed  en- 
durable. In  this  case,  by  the  very  nature  of  the 
evidence  (that  is,  of  the  only  fact  deposed  to,) 
the  faculty  of  cross-examination  stands  excluded. 
When,  in  a  case  of  this  sort,  a  man  says,  I  be- 
lieve this  man  to  be  a  thief;  should  the  case  be, 
that  he  entertains  no  such  belief,  by  what  evi- 
dence can  his  falsehood  be  made  appear? — Do 
you  know  of  any  one  instance  in  which  the  man 
acted  as  a  thief?  This  is  the  only  sort  of  ques- 
tion, which,  in  the  view  of  discrediting  the  de- 
claration of  opinion,  could  be  asked ;  and  this, 
by  the  supposition,  is  one  that  cannot  be  asfyd. 
Not  that  to  the  account  of  the  exclusionary 
system  alone  is  to  be  placed  the  offence  commit, 
ted  against  justice  by  the  law  that  has  last  been 
to  view*  It  is  the  effort  of  necessity, 


moral  character  of  the  people,  to  suppose 
this  to  be  the  more  common  case.  Nor  yet 
does  the  burthen  of  costs  rest,  with  any- 
thing like  uniformity,  upon  the  party  who  is 
in  the  wrong,  or  even  upon  the  party  whom 
the  decision  supposes  to  be  in  the  wrong.  So 
far  from  it,  that,  to  distinguish  the  cases  in 
which  it  shall  rest  upon  the  party  who  is  sup- 
posed to  be  in  the  wrong,  from  those  in  which 
it  shall  rest  upon  the  party  supposed  to  be  in 
the  right,  is  a  discussion  that  occupies  the 
contents  of  a  reasonable  octavo  volume. 

The  expense,  which  consists  in  the  pecu- 
niary allowance  to  the  witness,  added  to  that 
of  the  instrument  of  summons,  with  the  law- 
yer's foes  belonging  to  it,  appears  in  pounds, 
shillings,  and  pence ;  but  the  delay  and  vex- 
ation (not  to  tpoak  of  incidental  and  casual 
expends,  which  may  be  the  necessary  ac- 
comj.aimnenN  of  the  process  of  investigating 
by  reflection  and  hunting  out  by  inquiry  a 
man's  connexions,  for  the  purpose  of  light* 
ing  on  .some  person  capable  of  proving  his 
handwriting  by  the  regular  mode  of  proof,) 
all  this  put  together  forms  a  mass  of  inconve- 
nience, which,  though  it  cannot  always  be  cor- 
rectly cxpre^fccdin  pounds, shillings,  and  pence, 
is  neither  the  los*.  real  nor  the  less  heavy. 

When  the  sort  of  witness  in  question,  or 
one  who  is  thought  to  be  such,  or  pretends 
to  be  such,  has  been  hunted  out,  the  prize 
may  but  too  ea&ily  turn  out  to  be  no  better 
than  a  snare  and  a  source  ot  miscarriage.  1  he 
suitor  whose  misfoi  tune  it  is  to  stand  in  need 
of  such  testimony,  is  thus  rendered  depen- 
dent upon  the  probity  and  prudence  of  an 
individual  more  or  less  likely  to  be  in  con- 
nexion with  the  adversary.  In  case  of  non- 
appearance,  the  witness  is,  indeed,  answerable 
in  damages.  Be  it  so :  but  suppose  the  pro- 
perty  at  stake  an  affair  of  thousands,  while 
a  few  hundreds  or  scores  would  afford  the 
witfiess  a  sufficient  inducement  to  stand  an 
action  on  that  ground,  or  to  take  himself  out 

struggling  under  the  load  of  debilitatives,  by 
which,  under  judge-made  law,  to  that  deplorable 
degree  of  which  the  printed  accounts  are  witness* 
es,  the  arm  of  penal  justice  is  enfeebled.  Capital 
punishment  (by  which  humane  men  are  deterred 
from  testifying  against  crimes,  more  than  dis- 
honest men  from  committing  them,)— this,  toge* 
ther  with  the  principle  of  nullification  (by  which, 
on  the  ground  of  pretended  errors  discovered  by 
fee-fed  brethren,  the  power  of  pardon  is  given 
by  judges  to  lawyers  and  their  clerks,) — these, 
together  with  other  causes  of  debility,  the  enu- 
meration of  which  belongs  not  to  this  purpose, 
cannot  but  be  admitted  tor  their  share. 

But,  independently  of  these  concurrent  causes, 
the  single  virtue  of  the  exclusion  put  upon  self- 
inculpative  evidence  suffices  to  account  for  a 
large  proportion  of  that  mass  of  unpunished 
delinquency,  by  the  contemplation  of  which  the 
legislature  was  drawn  into  a  measure  so  out- 
rageously repugnant  to  justice  as  that  which  has 
just  been  brought  to  view. 


448 


RATIONALE  OF  JUDICIAL  EVIDENCE. 


[B.  IX.  P.  IV. 


of  the  reach  of  it?  Suppose  another  modifica- 
tion of  fraud,  more  simple  and  more  safe.  To 
*  question  put  out  of  court,  "  Can  you  prove 
such  or  such  a  man's  handwriting"'  the  wit- 
ness, who  in  fact  cannot,  answers,  however, 
,and  purposely,  in  the  affirmative.  On  the 
trial,  he  answeis  in  the  negative  :  the  docu- 
ment, a  necessary  one  (a  note  of  hand,  sup- 
pose,)  is  set  aside,  and  the  cause  is  lost 
What  punishment  >  what  remedy  v  Pel  jury, 
by  the  supposition,  there  is  none,  and  for 
the  falsehood  out  of  court  there  is  no  punish- 
ment. 

The  only  sort  of  peison  to  whom  it  is 
possible  (speaking  of  suitors)  to  piofit  by 
the  pretended  tendeiness  of  this  rule,  is  the 
knavish  and  immoral  suitor,  who,  being  in 
the  wrong,  and  knowing  himself  to  be  in  the 
wrong,  avails  himself  ot  the  inability  of  the 
adversary  to  fulfil  the  conditions  thus  wan- 
tonly imposed  upon  him  by  the  law ,  avails 
himself  of  this  misfortune  toojjtam  a  triumph 
over  justice  It  is  for  the  pin  pese  of  le ward- 
ing and  encouraging  the  iniquity  of  one  knave 
of  this  description,  that  the  useless  burthen 
above  delineated  is  fastened  upon  the  shoul- 
deis  of  perhaps  a  hunched  suitois. 

On  the  supposition  of  a  peifect  calmness 
as  between  the  parties,  seconded  by  an  un- 
common degree  of  intelligence  as  well  as 
disinterestedness  on  the  pcirt  of  their  agents, 
possible  it  certainly  is  for  this  source  of  de- 
lay, vexation,  and  expense,  to  be  avoided 
mutual  and  amicable  explanations  having 
taken  place,  the  party  whose  handwnting  is 
in  question  agrees  to  admit  it  fit  the  trial 
All  this  is  a  possible  case  but  is  it  the  most 
common  case?  Let  exponent  declaie  Not 
that  so  much  as  the  possibility  extends  be- 
yond that  class  of  cases  which  are  ranked 
under  the  head  of  civil  cases  in  c.i&cs  called 
penal,  any  such  sacrifice  to  truth  is  altoge- 
ther out  of  the  question.  c 

To  the  list  of  the  uses  rendered  to  jus- 
tice by  this  best  of  all  evidence,  con  e^ ponds 
the  list  of  the  mischiefs  produced  by  the  ex- 
clusion of  it  promoting,  in  two  distinguish- 
able ways,  misdccisioti  and  failure  of  justice, 
making  a  factitious  addition  to  the  natural  and 
necessary  quantities  of  delay,  vexation,  and 
expense. 

To  these  mischiefs  may  be  adled  another, 
the  opposite  of  which  could  not  so  conve- 
niently have  been  presented  under  the  head 
of  t/*es.  I  speak  of  the  poison  continually  in- 
fused by  the  exclusions  y  lule  into  the  moral 
branch  of  the  public  mind. 

Hold  the  virtues  of  veracity  and  sincerity 
in  contempt  or  detestation  look  up  to  men- 
dacity and  insincerity  as  your  strongholds,  the 
pledges  of  your  secunty.  Look  upon  the  li- 
cence of  exercising  them  as  the  boon  foi  which 
rou  are  indebted  to  the  mercy  and  loving- 
kindness  of  the  man  of  law.  Hold  nothing 


for  base  and  mean,  that  promise*  to  preserve 
you  from  the  obligation  of  rendering  justice, 

—  from  the  anti-religious  and  hell-born  rules* 
do  as  you  would  be  done  by,  repent  and  suffer 
for  your  sins    Hold  nothing  for  base  and  mean, 
— -01,  holding  your  heads  high,  and  speaking 
in  a  tone  of  firmness  and  defiance,  maintain, 
that  to  practise  whatever  is  most  base  and 
me. in,  is  among  the  Englishman's  most  ho- 
nourable pnvileges      Deny  your  own  hand- 
writing in  so  many  woids,  —  or,  denying  it  in 
deportment  as  significative  as  words,  refuse 
01  foibeai  to  recognise  it     deny  your  written 
woids  ,  arid  when  a  question  is  put  to  you  by 
woids  spoken,  keep  your  lips  close,  lest  the 
truth  should  make  its  escape,  and  justice  be 
done  * 

Such  is  the  exhortation  which  the  exclu- 
sionary lule  ncvei  ceases  to  deliver  to  the 
people  Such  is  the  lectuie  deliveied  by  the 
judge,  bv^veiy  indge,  as  often  as  he  rnaiks 
with  his  appiobation  this  flagitious  lule. 

A  man  who,  uninvested  uitb  any  coeicive 
power,  should,  in  the  character  of  a  moial  m- 
stiuctor — of  a  schoolmaster,  a  lecturer,  or  a 
divine — stand  up  and  say  to  his  auditois, 
"  It  a  man  \\ith  whom  you  have  a  difference 
happens  to  have  in  his  hands  a  letter  or  memo- 
randum of  jouis  that  >ou  apprehend  would 
make  against  you,  deny  it,  — do  not  own  it, 

—  put  him  to  the  pi  oof  of  its  being  }  out  s ,  and 
if  he  is  not  able,  tiiumph  over  him  as  if  he 
were  in  the  wiong ," — if  it  were  possible  that 
a  man  without  powei  foi  his  protection  should 
take  upon  lam  to  pi  each  such  doctrines,  he 
would  be  abhorred,  and  not  without  reason, 
as  a  coiruptei  ot  the  public  morals      What, 
then,  shall  be  said  ot  those  by  whom  such 
ba^encbS  is  not  simply  recommended,  but  effi- 
caciously rewaided  ?  Men  sow  vice,  ar'l  then 
complain  of  its  abundance  '    The  same  hai«1s 
which  are  every  day  occupied  in  thus  planting 


*  Two  young  lawyers,1  members  of  a  volun- 
teer corps,  have  incurred  penalties  their  names 
stand  upon  the  muster-roll.  Convened  beiore  a 
magistrate,  the  delinquency  is  proved  upon  them: 
they  arc  acquitted  notwithstanding.  Why  ?  Be- 
cause their  signatures  cannot  at  that  moment  of 
time  be  proved  All  this  while,  they  are  upon  the 
spot,  capable  of  being  interrogated,  had  law  per- 
mitted, but  it  is  the  boast  oi  English  lawyers, 
and  of  men  duped  and  corrupted  by  English  law- 
yers, to  turn  aside  from  truth  thus  discovered, 
with  a  degree  of  abhorrence  such  as  no  falsehood 
could  provohe  So  universal  is  the  corruption, 
that  this  subterfuge,  this  negative  act  of  mean- 
ness, was  thought  worth  committing  by  these 
young  lawyers  to  save  17$.  fit/,,  but  it  is  spoken 
ot  by  the  newspaper  reporters  without  the  least 
symptom  of  disapprobation.  Here  we  have  the 
corrupted :  but  where  are  we  to  look  for  the  cor- 
rupters  ?  Among  the  judges,  whoever  they  were, 
to  \  horn  the  demon  of  chicane  is  indebted  tot 
the  establishment  of  this  rule. 

a  Morning  Post  and  Morning  Chronicle  of 
Nov.  18, 1803. 
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Mid  propagating  mendacity,  are  as  constantly 
lifted  up  against  it,  and  employed  in  punish- 
ing it. 
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is  of  use,  the  persons  whose  sinister  interests 
are  served  by  it,  we  see  the  hands  and  the 


The  above  is  not  the  only  mode  in  which 
this  superstition  is  a  source  of  corruption  to 
public  morals.  It  is  from  the  wanton  sacri- 
fice thus  made  of  the  purest  evidence,  that 
the  field  of  justice  is  regularly  inundated  by 
the  foulest  and  mo*t  polluted  To  save  one 
malefactor  from  the  vexation  ufieturning  an- 
swers to  unpleasant  questions,  the  answer  of 
a  no  less  guilty  malefactor  is  purchased  bv 
impunity,  crowned  with  rich  reniunciation. 
Among  partakeis  of  the  same  ciime,  a  gang 
of  burglars,  murderers,  or  incendiaries,  illc 
cnicem  prctium  sccln  /*  ////*/,  hie  dtudema  :  and 
the  order  of  things  wind),  among  the  comip- 
tions  of  ancient  Home,  i*  painted  by  the  poet 
as  the  summit  of  injustice,  i^,  in  the  eternalh 
vaunted  law  of  modern  Britain,  become  the 
oidinary  course  of  what  goes  by  tile  name  of 
justice. 

Tims  it  is  that,  to  the  punishment  of  one 
confederate  in  a  knot  of  malefactors,  the 
iiourifhmcnt  and  encouragement  ot  another 
is  become  a  condition  almost  iiiscpaiablc. 

And  to  this,  lo^othci  \\ilh  ceitain  other 
gupciMitioiis  alike  adverse  to  the  intoro*ts  of 
morality  and  ju>ti(V  —  to  this  and  tho-e  toge- 
ther, it  is  to  be  ascribed,  that,--  whereas  in 
other  countries  the  art-  ot  depredation  aie  car- 
lied  on  oiih  bv  fiN  and  :•  tarts,  upon  the  spur  ot 
an  occasional  temptation,  b\  here  and  there 
an  unconnected  and  unsupported  individual, 
—  in  England  the\  are  carried  on  protc-Mnn- 
all\  and  tvMcmatically,  by  association-  of  m  i- 
lefiictors,  liound  together  in  the  ties  of  part- 
nership, in  bands  now  and  then  thinned,  never 
extirpated,  under  the  eve  and  with  the  pio- 
tection  and  encouragement  of  the  thrue  con- 
stituent blanches  ot  poveinmciit,  the  judicial, 
the  executive,  and  the  legislative. 

Out  of  the  same  root  ^rowsthat  system  of 
remuneration,  \\hich  lenders  it  an  act  of  im- 
providence on  the  part  of  the  .subordinate  mi- 
nisters of  jii-tiec,  to  remove  a  scholar  in  the 
school  of  depredation  bi'foie  he  has  risen  to 
the  head  of  it  —  to  fasten  upon  a  pilferer,  till 
he  has  ripened  into  a  burglar — to  take  at  £10 
a  prisoner,  who  by  a  little  forbearance  might 
have  \ielded  £40;  jn*t  as,  amonq  renters  of 
fish-ponds,  it  would  be  bad  husbandi1)  to  take 
a  pike  of  five  pound  \\cight  out  of  a  pond,  in 
which  he  might  have  thriven  on  to  ten  pound. 

§  2.  Causes  of  the  exclusion  of  self-crimina- 
tive evidence : — 1.  Interests  of  criminals  and 
other  evil-doers.  2.  Interests  of  lawyers. 

In  seeing  the  mischiefs  entailed  by  this  rule 
upon  the  community  at  large,  we  see  its  ifkcs 
to  criminals,  delinquents,  maid  fide  defen- 
dants, extortious  and  oppressive  plaintiffs;  in 
a  word,  to  evil-doers  of  all  sorts  aftd  sizes. 
Moreover,  in  seeing  the  persons  t a  whom  it 
VOL.  VII. 


hearts  that  stand  pledged  for  its  support. 

In  speaking  of  the  taxes  on  justice,*  it  was 
mentioned  as  one  of  the  unfortunate  charac- 
teristics of  this  species  of  tax,  that,  though 
of  all  taxes,  actual  or  possible,  the  most  bur- 
thensome,  and  in  every  respect  the  worst,  it 
was  not  in  the  nature  of  it  to  lind  opponents: 
because  the  body  of  litigants  (if  a  body  it 
could  be  called,)  being  ever  fluctuating,  and 
essentially  split,  \\as,  to  the  purpose  of  mu- 
tual suppoit,  and  opposition  to  extrinsic  pres- 
sure, no  better  than  a  rope  of  sand :  and, 
what  is  more,  were  the  bod)  itself  ever  so 
well  knit  together,  it  would  still  be  but  a 
body  without  a  head.  The  tax,  therefore, 
uniting  in  itself  the^t1  two  unhappily  conjoined 
pioperties,  —  viz.  of  producing  the  greatest 
pn^ihlc  quantit)  of  misery  to  the  people,  and 
the  least  possible  quantity  of  opposition  and 
uneasine^  to  the  man  mortice,  the  result  was 
but  too  obvious.  Relief  was  hopeless,  unless 
the  moment  (  perhaps  an  ideal  one)  should 
ever  anive,  that  should  pi  ounce  a  financier 
to  whom  the  most  impoitant  interests  of  the 
people  should  be  dearer  than  his  own  mo- 
mentary ease."}" 

In  the  pies-cut  ea*e,  the  tables  are  unhap- 
pily reversed.  Throughout  the  whole  sub- 
stance of  the  community  extends  itself,  like 
the  ttfMiia  in  the  natural  body,  a  cluster  of 
internal  enemies,  possessing,  amidst  whatever 
other  diversity  of  interest**,  the  common  si- 
nister interest  urging  them  to  behold  their 
security  in  \\hateverairantfement  contributes 
to  weaken  the  eiliciency  of  the  law.  The 
rule  in  question,  being  (as  we  have  seen)  a 
capital  article  in  the  list  of  debilitatives,  will 
naturally'  be  the  object  of  a  proportionate 
decree  of  attachment  to  the  body  thus  com- 
postd.  To  rife  bodv  of  litigants,  besides  being 
divided  against  itself,  there  is  no  head.  The 
bod\  of  delinquent**  (including  those  who,  for 
IKIMIIK  the  law  on  their  side,  are  but  so  much 
the  moie  mischievous)  lind  a  regular  and  irre- 
sistible head  in  the  inaifot  law  —  in  him  who, 
during  the  sleep  or  fascination  ot  the  legisla- 
tor, possesses  and  exorcise*  all  the  authority 
ot  the  legislator,  though  without  the  respon- 
sibility or  the  name. 

With  all  its  hlcmibho*,  the  aggregate  body 
of  the  laws  havmp  more  in  it  ot  that  matter 
which  is  beneficial  to  nil  men,  than  of  that 
which  is  prejudicial  to  this  or  that  one,  —  it 
is  more  (it  maybe  said)  for  the  advantage  of 
the  whole  community  taken  together,  that 
the  force  of  the  aggregate  body  of  the  laws 

*  Protest  against  Law  Ta,res,Vol.  II.  p.  673. 
— [These  Taxes,  in  as  far  as  regards  the  stamps 
on  law  papers,  were  abolished  by  5  Geo.  IV*  o. 
41.  See  Vol.  II.  p.  582,  Note.— AW.] 

+  That  time  is  happily  come — Editor.  [Vide 
supra,  p.  377-1 
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should  be  at  its  maximum,  than  that  it  should 
stop^hort  at  any  infenor  degree  True,  if 
the  interest  of  all  were  undet  stood  by  all  to 
be  exactly  as  it  is,  and  frit  in  proportion  as 
it  is  understood  But  (MIC!)  is  man's  natm  e,) 
a  slight  interest  romng  home  to  his  own  bo- 
sOirt,  and  presenting  itself  in  distinct  colours, 
will  act  on  him  with  gi eater  foice  than  a 
much  stronger  one,  common  to  himself  with 
others,  and  viewed  at  an  indetei  inmate  di— 
tance  Whosoever,  on  any  special  account 
whatsoever,  regards  himself  as  obnoxious,  to 
the  adverse  piessure  of  the  laws,  will  behold 
in  the  weakness  of  the  laws,  and  in  evei> 
institution  that  presents  itself  as  contributing 
to  the  weakness  of  the  laws,  the  means  of 
safety.  The  ad\  antige  depending  on  the  pro- 
tection afforded  to  him  by  the  laws  against 
a  crowd  of  possible  injmies  not  pieseuting 
themselves  individually  to  his  view,  will,  in 
comparison  with  this  conspicuous  and  dis- 
tinct advantage,  act  upon  his  mind  with  veiy 
inconsidei  able  force  The  smuggler,  the  offi- 
cial peculatoi,  and  the  political  malcontent, 
would  each  of  them  find,  in  a  regulation 
which  should  cute  any  of  the  weaknesses  of 
the  law,  an  meiea.^ed  scscuuty  against  what- 
ever mischiefs  he  stands  exposed  to,  at  the 
hands  of  the  common  herd  of  malefactois 
but,  the  mote  distinct  and  nearer  the  danger 
with  which  he  might  conceive  himself  threat- 
ened by  the  influence  of  the  same  remedy, 
the  more  apt  \\ould  the  new  security  be  to 
present  itself  as  fai  fiom  being  worth  to  him 
the  pi  ice  \\hich  he  would  have  to  pay  tor  it 
Profit,  the  diffeieiice  between  the  old  and 
the  new  seem  ity  against  depredation  at  laige 
loss,  to  the  smugglei,  his  livelihood — to  the 
peculator,  his  ill-gotten  gains  —  to  the  politi- 
cal malcontent,  the  object  of  his  plots 

The  anxiet}  to  pieseive  the  body  of  the 
laws  from  being  cleat  cd  of  thesfc  debihtatave 
poiaons,  will,  avoiding  to  circumstances,  dis- 
play itself  with  paiticular  force,  sometimes  in 
the  inferior,  sometimes  in  the  superior  classes 
Whin  m  a  criminal  cause,  the  station  of  de- 
fendant was  occupied  by  John  Wilkes,  the 
vilest  quibbles  that  ever  issued  fiom  the  lips 
of  depredation  under  the  mask  of  justice  weie 
revered  as  oracles. 

In  a  mixed  constitution  like  the  Biitish, 
by  some  odd  turn  in  the  wheel  of  foitune 
it  will  now  and  then  happen,  that,  among  a 
multitude  of  secret  or  unnoticed  instances  of 
official  delinquency,  some  one  shall  be  un- 
fortunate enough  to  become  the  subject  of 
prosecution.  On  such  an  occasion,  that  the 
defendant  (how  clear  soever  his  guilt)  should 
find  one  at  least  of  two  parties  zealous  in  his 
support*  is  a  matter  of  course.  Here,  then, 
the  debilitative  poisons  above  spoken  of  be- 
come the  object  of  eulogy  and  attachment  in 
the  highest  circles.  11  those  that  ha"2  been 
compounded  for  past  exigencies  present  them- 
selves as  sufficient  for  the  present  turn,  they 


are  made  the  most  of,  and  no  others  looked 
for  •  if,  in  the  pharmacopoeia  politiea,  no 
remedies  of  this  class,  as  yet  upon  the  list, 
promise  to  come  up  to  the  purpose,  others 
must  be  made  up.  invemain aut  Jaciam ,  such 
is  the  altei native 

A  revolution  in  administration,  it  may  be 
said,  offeis  a  chance  for  justice  since,  by 
motives  congenial  to  those  by  which  one  paity 
stand*  engaged  to  undermine,  an  opposite 
party  (and  that,  foi  the  moment  at  least,  the 
stron^ei)  stamU  engaged  to  defend,  the  foun- 
dations of  justice  But,  uiifoitunately,  the 
incentives  \\lnch  animate  the  assailants  are 
apt  to  be  neither  so  universal,  noi  so  strong 
111  their  operation,  as  those  which  animate 
the  defendants  foi,  at  the  bottom  of  this 
moiueiitaiy  uiteiest,  thus  sulutaiy  to  justice, 
thete  exists  a  common  interest  (and  that  a 
pai amount  one,)  by  which  tiansgiebsois  of 
all  paitiesfiue  linked  together  in  an  interest 
opposite  to  the  inteiests  of  justice  It  is  to 
the  advantage  of  all  men  \\ho  paitake,  or 
hope  to  paitake,  m  the  sweets  of  administra- 
tive poucr,  that  the  laws  by  winch  they,  and 
men  m  their  sphere,  have  made  a  show  of 
binding  themselves,  should,  in  everything  but 
show,  be  as  neai  as  possible  to  a  dead  lettei. 

If,  under  such  a  constitution,  it  should  at 
any  time  happen,  that  of  the  two  contending 
parties  each  should  contain  a  delinquent 
whoac  delinquency  had  been  flagrant  enough 
to  attiact  public  notice,  it  may  be  imagined 
how  gericially  dear  to  all  public  men  eveiy 
institution  \\ould  be,  that  was*  seen  to  act  <is 
a  sedative  upon  the  tone  of  justice,  —  how 
stiong  ami  geiuMdl  an  avei&ion  \\uuld  await 
any  lemcdy  that  piomned  (shall  we  «ay,  or 
th/catemuJ*)  to  lendei  to  the  aim  of  justice 
its  due  tone 

Undei  such  a  constitution,  a  natural,  not 
to  say  a  ncre«*ar),  consequence,  is,  that  the 
course  of  piocvdure,  so  long  as  it  has  ]uris- 
piudentidl  Idw  foi  its  guide,  should  swarm 
with  rules,  which,  without  cuntubuting  in 
any  degree  to  the  protection  of  innocence, 
should,  by  the  protection  they  hold  out.  at* 
ford  in  a  variety  of  ways  an  efficient  encou- 
lagcinent  to  delinquency  and  injustice.  Of 
the  rules  thus  made,  made  especially  on  that 
level,  to  be  assuied  of  their  being  dnectcd 
to  ends  other  than  the  end  of  justice,  a  man 
needs  no  more  than  to  ob^ei  ve  the  place  in 
which,  in  conjunction  with  the  occasion  on 
which,  they  are  made  The  occasions  on 
which  they  are  made  aie  unifoituly  of  the 
number  of  those  in  which,  men's  individual 
interests  being  at  stake,  and  their  affections 
heated,  they  find  themselves,  while  in  the 
state  of  parties,  called  upon  to  make  laws 
for  the  guidance  of  their  own  conduct  in  the 
character  of  judges. 

The  same  minds,  whose  partialities,  excited 
by  the  incidents  of  the  moment,  render  them 
no  less  unfit  than  the  grossest  corruption 
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would  do,  to  act  with  the  authority  of  a  le- 
gislator in  the  station  of  a  judge, — these 
same  minds,  when  free  from  Jhe  disturbance 
produced  by  the  sinister  interest  of  the  mo- 
ment,-.may,  without  any  departure  from  the 
rules  of  moral  probability,  be  expected  to 
joih  with  fidelity  arid  concord  in  the  pursuit 
of  that  general  interest  by  which  the  line  of 
public  duty  is  prescribed. 

Witness  the  Grenville  Act:  so  fair  and 
efficient  a  step  in  the  improvement  of  that 
political  constitution,  the  praises  of  whose 
excellence  are  so  generally  excessive,  and 
beyond,  to  the  most  exorbitant  extent,  its 
merits;  but  of  which  this  may  with  justice 
be  said,  and  of  much  importance  it  is  to  be 
deemed  that  it  can  so  with  justice  be  said; 
— the  British  constitution  forms  a  basis  for 
building  those  improvements  which  would 
terminate  in  a  perfect  government  —  a  basis 
the  firmest  by  far  that  ever  was  ^re^ented 
by  any  government  that  had  existence  upon 
earth. 

In  seeing  the  uses  of  the  cxriu&ionarv 
rule  to  malefactor*  and  evil-doer*  of  all  de- 
scriptions, we  have  seen  its  uses  to  the  man 
of  law. 

Whatsoever  is  seen  to  diminish  the  security 
against  mibdecision  and  failure  of  justice,  and 
thence  whatsoever  is  really  productive  of  that 
effect,  is  subservient  to  the  interest  of  the 
man  of  law.  In  the  minds  of  tran^grcssois 
and  malA  fide  suitors,  it  helps  to  foitity  the 
opinion,  that  no  cause  whatsoever,  no  cau«e, 
however  bad,  ou^lit  to  be  given  up  as  des- 
perate. Subsequently  to  transgression,  in  the 
minds  of  those  who  have  already  transgressed, 
it  operates  as  a  premium  for  dishonest  defence 
or  dishonest  demand,  as  the  case  irfty  be  : 
antecedently  to  transgression,  on  all  minds 
exposed  to  temptation  (that  is,  in  a  word,  on 
all  minds)  it  operates  as  a  premium  for  trans- 
gression, for  injustice,  in  every  shape. 

The  vexation,  expense,  and  delay,  so  fre- 
quently attached  to  the  production  of  the  in- 
ferior evidence  resorted  to  on  the  exclusion 
of  the  most  satisfactory  species  of  evidence, 
have  just  been  brought  to  view.  On  this  oc- 
casion as  on  all  others,  lawyer's  profit  being 
both  cause  and  effect  of  that  triple-headed 
mischief,  the  use  which  the  exclusionary  rule 
is  of  to  the  man  of  law  is  self-evident. 

By  the  vexation,  expense,  and  delay,  it 
adds  to  the  quantity  of  lawyer's  profit  in 
each  cause  separately  taken  :  by  the  chance 
it  affords  of  misdecision  or  failure  of  justice 
for  want  of  the  excluded  evidence,  it  adds  to 
the  encouragement  given  for  dishonest  de- 
fences and  demands,  and  thence  to  the  num- 
ber of  the  individual  sources  from  which  Hhat 
pernicious  profit  may  come  to  be  derived. 

Meantime,  although  to  lawyercraft,  and 
the  benefit  derived  from  this  rule  by  Judge 
and  Co.,  the  principal  share  in  the  establish- 


ment of  it  may  be  to  be  ascribed, what 

cannot  but  be  admitted,  is,  that,  to  the  pro* 
duction  of  this  effect,  circumstances  of  a  dif- 
ferent and  more  laudable  complexion  would 
probably  be  found  to  have  been  not  altoge- 
ther without  their  influence,  in  the  character 
of  co-operating  causes:  —  1.  Tyranny  of  the 
times  ;  anxiety,  and  (on  the  ground  of  public 
utility)  real  need,  of  saving,  at  any  price,  the 
precious  few  who  were  at  the  tame  time  able 
and  willing  to  stand  in  the  gap.  2.  Multi- 
tude and  extent  of  bad  laws,  the  result  either 
of  improbity  or  folly.  3.  Savageness  of  the 
people  in  general,  and  of  the  fraternity  of 
lawyers  in  particular;  propensity  on  their 
part  to  fasten  upon  an  innocent  man,  and 
(especially  if,  on  any  particular  account, 
whether  political  or  personal,  obnoxious)  to 
treat  him  as,  —  under  the  lash  of  cross-exami- 
nation, by  hireling  advocates,  under  the  eye 
of  careless  or  approving  and  abetting  judges, 
—  men  are  but  too  frequently  treated  in  the 
character  of  extraneous  witnesses  to  fasten 
upon  him,  and,  by  intimidation  and  misre- 
presentation, to  wring  out  of  venial  infirmity 
the  appearance  of  criminality,  sometimes  even 
the  appearance  and  colour  of  delinquency  out 
of  the  purest  innocence. 

§  3.  Pretences  for  the  exclusion. 

1.  At  the  head  of  everything  which,  with 
or  without  the  name  of  a  reason,  has  been 
advanced,  or  is  capable  of  being  advanced,  in 
the  view  of  securing  the  attachment  of  the 
people  to  the  exclusionary  rule,  let  us  place 
the  old  sophism,  the  well-worn  artifice,  some- 
times called  pctitiu  pnnnpii,  and  which  con- 
sists in  the  assumption  of  the  propriety  of  the 
rule,  as  a  proposition  too  plainly  true  to  ad- 
mit of  dispute. 

In  the  minds  of  some  men  (not  to  say  the 
bulk  of  men,)  if  you  set  about  proving  the 
truth  of  a  proposition,  yout  rather  weaken 
thdnbtriMigt  hen  then  persuasion  of  it.  Assume 
the  truth  of  it,  and  build  upon  it  as  if  indis- 
putable, }ou  do  more  towards  riveting  them 
to  it  than  you  could  dt  by  direct  assertion, 
supported  by  any  the  clearest  and  the  strongest 
proofs-.  By  assuming  it  as  true,  you  hold  up 
to  their  ej  es  the  view  of  that  universal  assent, 
or  assent  equivalent  to  universal  (dissenters 
being  left  out  ot  the  account,)  wnich,  from 
your  assumption,  they  take  for  granted  has 
been  given  to  it :  you  represent  all  men,  or 
(what  comes  to  the  same  thing)  ^11  men  whose 
opinions  are  worth  regarding,  as  joining  in  the 
opinion :  and  by  this  means,  besides  the  ar- 
gument you  present  to  the  intellectual  part 
of  their  frame,  you  present  to  its  neighbour 
the  volitional  part  another  sort  of  argument, 
constituted  by  the  fear  of  incurring  the  in- 
dignation or  contempt  of  all  reasonable  men, 
by  presuming  to  disbelieve  or  doubt  what  ull^ 
such  reasonable  men  are  assured  of. 
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For  exemplifications  of  the  use  of  this  in- 
strument of  persuasion — of  the  application  of 
it  (I  mean)  to  the  present  purpose —  it  is  al- 
together useless  to  make  reference  to  this  01 
that  particular  book  01  books  you  hear  it  in 
all  discourses;  you  see  it,  as  often  as  occasion 
serves,  in  all  books  and  in  all  newspapers 

2.  The  old  woman's  reason  The  essence 
of  this  reason  is  contained  in  the  woid  hard 
'tis  hard  upon  a  man  to  be  obliged  to  elimi- 
nate himself  Hard  it  is  upon  a  man,  it  must 
be  confessed,  to  be  obliged  to  do  any  thing 
that  he  does  not  like  That  he  should  not 
much  like  to  do  what  ib  meant  by  his  crnm- 
nating  himself,  is  natural  enough,  for  what 
it  leads  to,  is,  his  being  punished  What  is  no 
ess  bard  upon  him,  is,  that  he  should  be  pu- 
nished.  but  did  it  evei  yet  omir  to  a  man 
to  propose  a  general  abolition  of  all  pum«h- 
ment,  with  this  hardship  foi  a  leason  for  it ' 
Whatever  hardship  theie  is  in  a  man'*  being 
punished,  that,  and  no  rnoie,  is  theie  in  his 
thus  being  made  to  criminate  himself  \\ith 
this  difference,  that  when  he  is  punished, — 
punished  he  is  by  the  very  supposition  ,  \\here- 
as,  when  he  is  thus  made  to  eliminate  him- 
self, although  punishment  may  ensue,  and 
probabl)  enough  will  ensue,  yet  it  may  also 
happen  that  it  does  not 

What,  then,  is  the  haicKhip  of  a  man's 
being  thus  made  to  eliminate  himself**  'Ihe 
same  as  that  of  his  being  punnhed  the  same 
in  kind,  but  infoiioi  in  degiee  mfenoi,  in 
as  far  as  in  the  chance  of  an  evil  then  is  less 
haidbhip  than  in  the  reitaitity  of  it  Suppose, 
in  both  cases,  conviction  to  be  the  lesiilt 
does  it  matter  to  a  man,  would  he  give  a  pin 
to  choose,  whether  it  is  onto!  his  o\\n  mouth 
that  the  evidence  is  to  come,  01  out  of  an- 
other's? 

To  tins,  lo  vi huh,  in  compliance  with  in- 
veterate arid  nilgai  prejudice,  •!  have  grvczi 
the  name  of  the(old  woman's  teason,  [might, 
with  much  moie  piopnety,  give  the  name  of 
1he  lawyer'*  leason  When  a  child  has  hurt 
itself,  and  a  elmuigu'al  opeiation  i*  deemed 
necessary  for  its  can,  it  may  be  that  heie 
und  theie  an  old  woman  may  be  found  weak 
enough  to  exclaim,  Oh  the  poor  deai  elnld ! 
how  it  will  hui  t  the  poor  deal  child  !  how 
hard  it  will  be  upon  the  poor  cleat  child  1  and 
so  on  ;  no,  it  bha'n't  be  cloeloied  It  would 
be  too  much  to  say  that  such  old  women  do 
not  exist,  but  sine  enough  they  would  not, 
many  very  considerable  number,  be  \eryeasy 
to  be  found. 

But  the  lawjei,  in  disposing  of  the  fate  of 
those  who,  if  they  were  in  any  degiee  dear 
to  him,  would  not  be  dealt  with  by  him  as 
they  are,  has  never  —  let  us  not  say  any  other, 
— at  any  rate  employs  scarcely  evei  any  better 
style  of  reasoning.  The  reasons  most  plenty 
„  with  him,  the  only  reasons  that  are  not  rai  e, 
are  technical  reasons.  The  reasons  that  with 


him  are  choice  and  rare,  the  reasons  brought 
out  only  now  and  then,  are  these  old  women's 
reasons .  reasons  consisting  in  the  indicating, 
out  of  a  multitude  of  reasons  standing  on  each 
side,  some  one  only  on  one  side 

Noi  jet  is  all  this  plea  of  tenderness, — 
this  double-distilled  and  treble-iefined  senti- 
mentality, anything  better  than  a  pretence. 
From  his.  own  mouth  you  will  not  receive 
the  evidence  of  the  enlpnt  against  him  ,  but 
in  his  own  hand,  or  from  the  mouth  of  an* 
other,  >ou  icceive  it  without  be  i  uple  so  that 
at  bottom,  all  this  sentimentality  resolves 
itself  into  neither  moie  noi  less  than  a  pre- 
dilection—  a  contained,  and  most  extensive 
predilection,  lor  bad  evidence  fcit  evidence, 
the  badness  of  \\huh  }ou  yom solves  pio- 
claim,  and  giouml  arguments  ami  exclusions 
upon  in  a  thousand  eases 

What  ev«'i>  man  knous,  and  what  e\en 
}ourselvc<*;  in  spite  of  all  join  science,  can- 
not be  ignorant  of,  is, — that,  of  all  men, 
the  man  himself  is  the  list  man  who  would 
willingly  speak  faKely  to  his  o\\ri  prejudice, 
and  that,  theiefoie,  against  every  man,  his 
o\\n  is  the  safest,  the  most  satisfactoiy,  of 
all  evidence  and  it  is  of  this  best  and  most 
tiustwoithy  of  all  possible  ewdenec,  that 
yom  pretended  tenderness  *ciuplcb  not  to 
depuve  the  inteictts  of  truth  and  justice1 

You  know  of  such  01  such  a  papci , — 
tell  us  where  it  may  be  found  A  lequest 
thus  simple,  yom  rcndcincs*  bhuddcib  at  the 
thoughts  ol  putting  to  a  man  his  answer 
might  lead  to  the  execution  of  that  justice, 
\\huliyou  are  looking  out  for  pietences  to 
defeat  This  inquest,  jou  abhoi  the  thoughts 
ot  putting  to  him  but  \\hat  NOU  sciuple  not 
to  do  (nud  \\]\y  should  }ou  ^niple  to  do  itg) 
is,  to  dispatch  voui  empanel  in  the  dead  of 
ni^ht  to  his  house  —  to  that  house  which  }ou 
call  his  castle,  tohicak  it  open,  and  seize  the 
the  documents  b>  foiee 

Not  that,  in  am  siuh  act  of  violence,  con- 
sidered as  a  nccessai)  means  to  a  necessary 
end,  theie  ib  anything  to  blame  it  is  on  the 
score  ot  inconsistency,  and  that  alone,  that  it 
is  here  worth  mentioning  T\\o  means  to  the 
Bailie  end  the  one  violent — the  other  fiee 
fiom  violence  The  quiet  one  is  too  violent 
for  jou  jou  embiaee  the  violent  one,  and 
not  only  in  preference  to  the  othei,  but  to 
the  e\(  lu^ion  of  it  and  this  is  your  delicacy, 
join  tenderness 

It  is  not,  however,  true,  that,  even  as  to* 
wauls  criminals,  if  taken  in  the  aggregate^ 
the  plea  of  humanity  can  be  pleaded  in  be- 
half of  this  rule,  consistently  with  truth.  Hu- 
manity ?  jes,  —  viz  the  word:  for  as  to  the 
thifeg  itself,  if  effects  be  considered  (howso- 
ever it  may  be  with  regaid  to  motives  and 
intentions,)  in  any  practice  grounded  on  any 
such  rule,  it  is  no  more  to  be  found  than  the 
thing  called  justice. 
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Of  the  man  who,  with  the  word  humanity 
in  his  mouth,  calls  for  this  or  that  tiling  to 
be  done,  the  expectation  (if  there  bo  any  de 

terminate  expectation)  is  this,  or  nothing, 

viz.  that,  supposing  the  course  thin  recom- 
mended by  him  puisucd,  the  consequence 
will  be,  that,  upon  the  aijtjre<tat?  number  of 
offenders  who  for  the  offence  in  question  \\ill 
have  ^uffei ed  within  a  triven  length  of  time, 
the  aggregate  quantitj  of  suffciing  undergone 
will  be  le^s  than  it  would  have  been  had  the 
course  pursued  been  the  opposite. 

But,  of  any  such  rule  as  that  here  in  ques- 
tion, the  nccessaiy  effect  fin  so  far  US-  it  lias 
any)  is,  not  to  lessen  that  aumegate  quantitj 
of  suffering,  but  to  increase  it.  15y  \\lut .so- 
ever cause  the  ratio  of  the  number  of  known, 
but  yet  unpunished,  to  the  \\imlc  numbiM  of 
known,  offenders,  i-.  increased, —  in  th.it  sime 
ratio,  the  known  and  apparent  piojiabihtv  of 
punishment  ;in  the  ejes  of  a  person  having 
it  in  contemplation  to  ciigagr1  in  the  cnmni's- 
sion  of  an  offence  of  that  soiO  is  diminished. 
But,  on  the  mind  ot  any  given  pel  son,  to  pro- 
duce, by  means  of  punishment,  an  impression 
of  any  given  device  of  sticiiL'th  and  ellieicnc), 
in  proportion  as  the  prohahiliiv  is  diminished, 
the  magnitude  must  be  mci eased.  In  pla\ing 
at  canU  or  diet*,  in  Inning  and  selling  a  life- 
annuity,  or  a  po-t-obit,  theie  is  not  a  propo- 
sition moie  incontestable. 

lie  the  offence,   be  the  punishment,  what 
it  may,  —  in  pioportinn  as  \ou  exclude  this  op 
that  quibble,  this  or  that  device  of  technical 
procedure,  by  which  a  certain  propoition  of 
the  whole  number  of  delinquents  aie  saved, 
and  the  probability  of  punishment  in  case  of  j 
delinquency  thereby  diminished,  you  would  ' 
put  it  in  jour  power  to  make  a  correspondent  I 
and  proportionable  i  eduction  in  the  magnitude 
of  yoiir  punishment. 

"What  is  the  sime  thing  in  other  word*,  —  j 
it  is  because  jour  Liwis  so  lull  of  quibbles, 
exclusionary  rules,  and  other  points  of  prac- 
tice, by  \\Iiich  impunity  i- given,  and  seen  to 
be  given,  to  known  delinquents,  that  (the 
probability  of  punishment  luring  subjected  to 
constant  diminution)  delinquency  receives 
proportionable  increase :  and,  for  combating 
it,  the  only  other  resouiee  lemaining,  and 
the  onljT  resource  that  a  quibble-loving  hiw- 
\er  will  endure  to  hear  of,  is  an  increase 
of  the  magnitude  of  the  puni&hment.  To 
make  sure,  and  do  at  once  all  that  can  be 
done,  the  punishment  which  on  every  such 
occasion  he  runs  to  in  preference,  is  the  pu- 
nishment of  death :  death,  simple  death,  us 
being,  though  not  the  highest  and  most  im- 
pressive which  human  nature  is  capable  jf 
being  subjected  to  (since  afflictive  death  — 
death  accompanied  by  torture,  might,  to  an 
indefinite  degree,  be  made  higher,)  the  high- 
est, however,  which,  in  this  age  and  country, 
men  in  general  would  endure  the  mention  of. 


Under  the  influence  of  such  humanity,  this, 
then,  is  the  sort  of  repetcnd  that  takes  place* 
By  the  generation  and  application  of  penal 
law  quibbles,  and  of  impunity-giving  rulest 
a  demand  (real  or  supposed)  is  produced  for 
addition  to  the  magnitude  of  the  punishment: 
an  addition,  and  in  each  case  ^sooner  or  later) 
such  an  addition,  as  consists  in  substituting 
to  the  last  antecedently-established  punish- 
ment (be  it  what  it  ma\  J  the  punishment  of 
death.  But,  by  the  increase  given  to  the  ap- 
plication of  the  punishment  of  death,  increase 
is  at  the  same  time  given  to  the  propensity 
and  the  pretence  for  the  application  of  other 
quibbles,  and  other  impunity-giving  rules. 

ITnder  this  sjstem,  that  which  consistency 
would  require  (not  that,  with  such  huma- 
nity, anj  soit  or  degiee  of  consistency  is  com- 
patible,) is,  that  for  offences  of  all  sorts  there 
should  never  be  anj  other  than  one  sort  of 
punishment,  and  that  one  soit  death  :  for,  so 
long  as  quibbles  are  in  honour,  and  applied 
to  delinquency  in  every  shape, —  delinquency, 
till  the  punishment  be  laised  to  this  its  maxi- 
mum, will  goon  increasing.  Thereupon  comes 
the  Higument  —  "  Against  the  act  in  question 
theie  exists  a  law,  by  which  it  is  converted 
into  an  <>  lie  nee  :  to  this  offence  a  punishment 
stands  annexed,  and,  this  punishment  not- 
withstanding, it  was  but  the  other  day  that 
an  offence  of  this  sort\vas  committed.  This 
punishment  is  not  so  great  as  the  punishment 
of  death  :  substitute  to  it  the  punishment  of 
death:  and  thereupon,  if  the  repetition  of 
the  oifence  be  not  loss  frequent  than  of  late 
jcars  it  has  been,  at  anj  rate  the  utmost  will 
have  been  done  that  can  be  done  towards 
rendering  it  so."  This  is  exactly  what,  sooner 
or  later,  may  be  said  of  every  offence  that  ever 
has  been,  or  can  ever  be  capable  of  being, 
committed  :  uyd  as  often  as  the  punishirznt 
of  death  has  been  proposed  to  be  substituted 
to  the  previously  -established!  punishment, 
more  t  ban  this  never  has  been  said — more  than 
this  has  never  been  regarded  as  necessary  to 
be  said  —  more  than  tins,  in  substance,  has 
never  been  capable  of  being  said. 

Thus  it  is,  that  to  one  and  the  same  indi- 
vidual, to  one  and  the  same  weak-minded  and 
narrow-minded,    the    same   halt-bigot   half 
hypocrite  law\er,  it  belongs  to  be  fond  Ow 
quibbles,  and  at  the  same  time  to  be  fond 
of  death:   in  regard  to  death,  understand,  of 
couise,  to  be  fond,  not  of  suffering  it,  but  of 
causing  it  to  be  suffered :  to  be  suffered,  or, 
if  not  suffered,  threatened ;  and  that  under 
such  management,  as,  by  causing  it  not  to  be 
expected,  causes  the  threat  not  to  be  produc- 
tive of  the  effect  pretended  to  be  aimed  at. 

Such  is  the  genesis  of  lawyercraft :  death 
begets  quibbles,*  and  quibbles  beget  death : 

*  Although  the  punishment  of  death  has  lately 
been  abolished  in  BO  many  cases  (see  Vol.  VL 
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inflicted  or  not  inflicted,  when  death  is  threat- 
ened, the  quiver  of  lawyercraft  w  exhausted 
perfection,  all  that  H  practicable  in  pei  feet  ion, 
is  supposed  to  have  IK-  en  attained 

Under  such  treatment,  the  disease  either 
receives  positive  inciease,  or  at  least  does 
not  receive  an)  thing  like  that  relict  which, 
under  a  rnoie  rational  tteatment,  mipbt  have 
been  afforded  In  either  case,  the  mode  of 
treatment  fails,  but  the  failuie  is  of  course 
ascribed,  not  to  the  unskiHuiness  of  the  phj- 
•ician,  but  to  the  perversity  of  liuman  nature 

What  cannot  but  be  admitted  is  that,  bj 
the  effect  of  this  impunity-giving  i  ule,  undue 
suffering  has  probably  in  *-ome  instances  been 
prevented  Prevented  ?  but  to  what  extent  * 
To  the  extent  of  that  part  of  the  field  of 
penal  law  which  is  occupied  by  bad  la\\s  by 
laws  which  prohibit  that  which  ought  not  to 
have  been  piohiiutcd,  ot  command  that  \s  Inch 
ought  not  to  have  been  commanded. 

But,  in  the  charactei  ot*  a  remedy  against 
the  mischief  of  which  such  had  laws  die  pio- 
d  active,  obsei  ve  the  nature  and  effect  ot  this 
rule.  Appl}ing  with  equal  foue  and  eflici- 
ency  to  all  penal  laws  without  distinction  — 
to  the  woist  as  \\ell  as  to  the  best,  it  at  the 
sime  tune  diminishes  the  eilic  lency  of  such 
as  are  good  while  it  is  only  by  accident,  and 
to  an  amount  altogether  piecanous  and  un- 
asee  i  tamable,  that  it  does  away  the  mischief 
with  which  such  as  are  bad  are  pregnant 

Bring  up  a  good  field-piece,  or,  it  that  be 
not  butlicu'tit,  ii  foui-and-twenty  pounder, 
load  it  with  gi  ape-shot  ,  station  it  at  eithei 
end  of  any  one  of  the  bridges  ,  and  at  any 
convenient  how  about  the  middle  of  the  day, 
but  without  letting  it  be  known  what  houi, 
fire  it  off  as  many  times  as  may  be  deemed 
necessary  and  suflicient  Doing  (his,  )  ou  \\ill 
do,  in  furtherance  of  ]  ust  ice,  (  exactly  vihat, 
in  manifestation  of  humanity  and  me  rev,  is 
done  by  nullification  in  pen  ah,  by  exclusion 
of  what  is  called  selj-mcuwiy  evidence,  and 
by  whatever  other  rules  and  principles  theie 
may  be,  which  present  the  like  title  to  the 
appellation  of  impunity-yivuiy  institutions 

Not  that,  if  that  sort  of  humanity  weie  in 
uuestion,  which  consists  in  the  preservation 
m  the  innocent,  the  service  done  by  these 
institutions  to  humanity  would  be  an)  thing 
like  so  great  as  the  service  which,  by  the 
field-piece  or  the  four-and-t  \\enty  pounder, 
if  well  served  (as  above,)  w  ould  lie  done  to 
penal  justice  By  the  piece  ot  oidnance,  the 
number  of  killed  and  \\ounded  must  be  small 
indeed,  if  among  them  were  not  found,  in 
some  proportion  or  other,  individuals  whom, 
in  some  instance  or  other,  the  penal  system 
had  had  cause  to  place  upon  the  list  of  its 
transgressors.  By  the  principle  of  nulhfica- 


ote  IS,)  the  "  quibbles'1  remain  undi- 


tion,  or  the  rule  which  excludes  self-crimina- 
tive evidence,  not  only  are  the  guilty  served, 
but  it  is  they  alone  that  are  served:  they 
alone,  and  without  any  mixture  of  the  inno- 
cent For  when,  though  unfortunate  enough 
to  have  become  the  object  of  suspicion,  a 
man  is  really  innocent,  does  he  fly  to  any  ot 
these  subfeifugcs'  Not  he,  indeed,  if  cha- 
racter be  of  any  \alue  in  his  eves,  for,  by 
recount  to  any  ot  them,  what  is  no  secret 
to  an) body  is,  that  so  sure  as  punishment  is 
escaped,  character  is  sacrificed 

3  The  fox  hunter's  reason  This  consists 
m  introducing  upon  the  cuipet  of  legal  pio- 
cedure  the  idea  of  faune^  in  the  sense  in 
which  the  \\ord  is  u^ed  by  spoilsmen  The 
fox  is  to  have  a  fair  chance  for  his  life  he 
inu*t  have  (so  close  ir>  the  analog))  what  is 
called  lau\  — leave  to  inn  a  ceitam  length  of 
way  for  tjie  oApiess  purpose  of  giving  him  a 
chance  foi  escape  While  undei  pursuit,  he 
must  not  be  shot  it  \\ould  be  as  unfair  as 
convicting  linn  ot  burglary  on  a  hen-roost,  m 
fivep  minutes'  tune,  in  a  court  of  conscience. 

In  the  sporting  code,  these  lav\s  are  ra- 
tional, being  obviously  conducive  to  the  pro* 
fessed  end  Amusement  is  that  end  a  cei  tain 
quantity  of  delay  is  essential  to  it  dispatch, 
a  degree  of  dispatch  reducing  the  quantity  of 
delay  below  the  allowed  minimum,  would  be 
fatal  to  it 

In  the  cave  of  the  fox,  there  is  frequently 
an  additional  reason  foi  fair  play  By  foul 
play,  the  source  of  the  amusement  might  be 
exhausted  the  bleed  of  that  useful  animal 
might  be  destroyed,  or  reduced  too  low.  the 
outlawry,  so  lonfl  ago  fatal  to  wolves,  might 
extend  itself  to  foxes 

In  the  mouth  of  the  lawyer,  this  reason, 
were  the  nature  of  it  seen  to  be  what  it  is, 
would  be  consistent  and  in  character  Every 
villain  let  loose  one  term,  that  he  may  bung 
custom  the  next,  is  a  soi  t  of  a  bag- fox,  mused 
by  the  common  hunt  at  Westminster.  The 
policy  so  dear  to  sportsmen,  so  dear  to  rat- 
catchers, cannot  be  supposed  entirely  unknown 
to  lawyeis  To  different  persons,  both  a  fox 
and  a  criminal  have  their  use  the  use  of  a 
fox  is  to  be  hunted,  the  use  of  a  criminal 
is  to  be  tiled 

But  inasmuch  as,  in  the  mouth  of  the  law* 
yei ,  it  would  be  telling  tales  out  of  schools 
—  from  such  lips  this  reason  must  not  be  let 
out  without  disguise  If  let  out  at  all,  it 
must  be  let  drop  m  the  form  of  a  loose  hint, 
so  rough  and  obscure,  that  some  count ly 
gentleman  or  other,  who  has  a  sympathy  for 
foxes,  may  catch  it  up,  and,  taking  it  for  his 
own,  fight  it  up  with  that  zeal  with  which 
gehius  naturally  bestirs  itself  in  support  of 
its  own  inventions. 

4.  Confounding  interrogation  with  torture ; 
with  the  application  of  physical  suffering,  till 
some  act  is  done ;  in  the  present  instance, 
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till  testimony  is  given  to  a  particular  effect 
required. 

On  this  occasion  it  is  necessary -to  observe, 
that  the  act  of  putting  a  question  to  a  person 
whose  station  is  that  of  defendant  in  a  cause, 
is  no  more  an  act  of  torture  than  the  putting 
the  same  question  to  him  \\ould  bo,  if,  instead 
of  being  a  defendant,  he  wire  an  extraneous 
witness.     Whatever  he  chooses  to  sji\,  he  is 
nt  full  liberty  to  say ;  only  under  this  condi- 
tion, properly  but  not  essential!}  subjoined, 
viz.  (as  in  the  ca^eof  an  extraneous  witnes>) 
that,  if  an}  thing  he  sa}s  should  be  menda- 
cious, he  is  liable  to  be  punished  for  it,  a*  an 
extraneous  witness  \\ould  be  punished.    1  hi* 
condition,  e^cntial  in  the  case  of  an  extra- 
neous \\itncss,  is  nut  equally  so  in  th$  ca*e 
of  a  party  in  the  cause;  sinee  a  paity,  by  be- 
ing such,  stands  exposed  to  a  sort  of  punish- 
ment intrinsic  to  the  cause, — viz.  the  lo^s  of 
the  cau^e-  ris  \\heie  a  defendant,  in  conside- 
ration ot  false  rcspmision,  evasive  ri'spoiMoii, 
or  obstinate  silence,  is  concluded  to  be  guilt}  : 
a  punishment,  of  \\hirli  an  extiancous  wit- 
ness, not  having  an\  interest  at  stake  in  the 
cause,  is  not,  on  that  occasion  at  least,  sus- 
ccpiible. 

The  curious  purt  of  the  *»tory  K  that  the 
same  sort  of  persons  b\  \\hom  the  identity  ot 
a  question  and  a  thumbscrew  is  thus  dicamt 
of,  or  affected  to  be  dieamt  of,  are  commonlv 
the  same  persons  \\lio,  \\hi-n  toil  me  is  ac- 
tually applied,  and  applied  to  tin1  \\oist  of 
pin  poses,  that  of  forcing  Junes  to  commit  a 
list  less  perjury,  are  delighted  \\ith  the  opeia- 
tion,  and  proclaim  aloud  that  eve!}  thing  is 
better  than  well. 

5.  Reference  to  unpopular  institutions. 

Whatever  Titius  did  \\as  \\mnj;  :  but  this 
is  among  the  things  that  Titnis  did;  there- 
fore this  is  wionn  :  such  is  the  lo^ic  iiom 
which  this  sophism  is  dedured. 

In  the  apartment  in  which  the  court  called 
the  Court  of  Star-chamber  sat,  the  roof  had 
stars  in  it  for  ornaments,  or  else  certain  deeds 
to  \\hieh  Jews  were  parties,  and  In  them 
called  shetars  or  shtars,  u^cd  to  be  kept 
there;  or,  possibly,  there  being  no  natural 
incompatibility  both  these  tarts  were  true. 
Whether  it  was  owing  to  the  gilt  stars,  or  to 
the  Jew  parchments,  the  judges  of  this  court 
conducted  themselves  ver}  badly  :  therefore 
judges  should  not  sit  in  a  loom  that  has  had 
stars  in  the  roof,  or  in  a  room  in  which  Jew 
parchments  have  been  kept.  Had  the  con- 
clusion been  in  this  strain,  the  logic  would 
not  have  been  very  convincing,  but  neither 
would  the  mischief  have  been  very  great. 

In  the  High  Commission  Court,  the  judges 
eat  and  tried  cause*  in  virtue  of  a  oorfl mis- 
sion :  and  they  too  conducted  themselves  very 
badly :  therefore  judges  ought  not  to  be  ap 


pointed  by  a  commision.    The  logic,  though 
not  less  rational  than  in  the  preceding  case, 


begins  to  be  rather  mischievous.  Not  to  be 
appointed  by  a  commission  ?  How,  then* 
should  they  have  been  appointed  ?  But  per- 
haps the  commission  was  too  /m/A  a  one. 
When  a  judge  conducts  himself  as  he  ought 
to  do,  the  parchment  of  the  commission  he 
acN  undei  is  not  above  three  teet  high,  when 
unrolled  and  set  up  on  end:  but  here  it  was 
four  feet  The  loi:ic  wants  nothing  of  being 
upon  a  level  with  \\hat  one  usually  sees  in 
law-books  ;  but  still,  something  is  yet  want- 
ing to  enable  it  to  impiess  conviction  on  a 
fastidious  mind. 

The  Inquisition  (meaning  the  true  inqui- 
sition, of  the  Spam  1)1  sort,)  that  used  to  work 
with  such  success  in  the  extnpatiori  or  con- 
veision  of  heietics,  was  a  court  in  which  it 
was  the  way  of  the  judge  to  inquire  into  the 
business  that  came  before  him:  to  put  ques- 
tions to  such  pei  sons  as,  in  his  conception, 
were  likely  to  be  more  or  less  acquainted  with 
the  matter:  and  this,  whether  extraneous  wit- 
nesses 01  parties.  Now  this  it  is,  that  was 
and  is  a  most  wicked  and  popish  practice. 
Judges  ought  not  to  put  questions:  be  the 
business  \\hat  it  may  that  comes  before  them, 
it  ought  to  be  the  care  of  judges*  never  eo 
much  as  to  attempt  to  see  to  the  bottom  of 
it.  lleie,  then,  we  see  the  true  source  of  all 
the  odium;  vi/.  not  merely  of  that  which  has 
attached  its.'lt  to  this  abominable  court,  but 
of  that  which  attached  itself  to  those  other 
abominable  courts.  It  was  not  by  sitting  in  a 
loom  \\ith  stars  or  parchments  in  it;  it  was 
not  by  act  ing  under  a  commission  too  high  in 
itself,  or  that  la}  on  too  high  a  shelf;  it  was 
not  by  either  of  these  causes  that  the  two 
English  courts,  held  in  such  just  abhorrence 
b}  all  true  Englishmen,  weie  rendered  so 
bad  as  they  were,  —  but  by  their  abominable 
practice  ot  asking  questions,  by  the  at*omi- 
ntfble  atteirfpt  to  penetrate  to  the  bottom  of 
a  cause.  • 

A(i/i-Z<iirycT.  But  we  in  England,  —  have 
not  we  had  formerly  without  complaint,  and 
might  we  not  have  still,  our  inquests  of  of- 
fice .'  Have  we  not  sfill  our  grand  inquests, 
and  our  coroner's  inquests,  and  our  courts  of 
inquiry,  and  our  committees  of  inquiry,  and 
our  commissions  of  inquiry,  and  our  com- 
missioners ol  inquiry  ?  and  are  not  they,  some 
of  them  at  least,  vet}  pood  things  ? 

Lawyer.  O  ves  :  but  then,  if  they  inquire, 
they  do  it  in  the  \\ay  of  inquest  or  inquiry 
only,  not  in  an}  inquisitorial  way:  that  is 
(observe  of  course,)  not  to  put  troublesome, 
vexatious  questions,  such  as  would  make  a 
man  accuse  himself:  in  short,  whatever  the 
business  be,  not  to  get  to  the  bottom  of 
it.  This,  at  least,  is  among  those  things 
which  they  ought  not  to  do :  for  no  sooner 
do  they  make  any  such  attempt,  than  they 
become  inquisitors ;  popish,  Spanish  inquisi- 


tors, or  worse :  and  those  who,  had  thevtruth 
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come  out  against  them  by  other  means,  would 
have  been  convicts,  become  innocent  and 
persecuted  men ;  victims,  or  intended  vie- 
tims,  of  persecution,  tyranny,  and  so  fotth 

Of  the  Court  of  Ktai-chambei  and  the 
High  Commission  Court  taken  together  (foi 
to  the  present  purpose  thi'y  arc  not  vvoith 
distinguishing,)  the  chaiactenstK  K'dtute  is, 
that,  by  taking  upon  them  to  execute  the 
will  of  the  king  alone,  a^  made  known  by 
proclamation**,  01  not  as  yet  known  so  much 
aa  by  pioclamations  they  went  to  supci'-ule 
the  use  of  piiiluiiiiciits,  substituting  an  ab^o- 
lute  monarchy  to  a  limited  one  In  the  ra^c 
of  the  High  Cotnmi^ion  Coutt,  the  mischief 
was  Hggiuvated  by  the  use  made  of  tins  aibi- 
traiy  powei  in  forcing  men's  consciences  on 
the  subject  of  icligion  In  the  common-law 
courts,  these  enoumties  could  not  be  com- 
mitted, because  (except  in  a  few  extiaoidi- 
nary  cases)  convictions  having  nevei,  in  the 
practice  ot  the**1  courts,  been  made  to  take 
place  without  the  inteiventionof  a  ]uiy,  and 
the  bulk  ot  the  people  bring  undei  stood  to 
be  adverse  to  these  innovations  the  attempt 
to  get  the  official  judges  to  carry  pio^ecu- 
tions  of  the  description  in  question  into 
effect,  presented  itself  as  hopeless. 

In  a  state  of  thing-*  like  this,  \\liat  could 
be  mote  natuial  than  that,  by  a  people  infants 
as  yet  in  tea^on,  giants  in  passion,  ever)  dis- 
tinguishable ieatuie  of  a  system  ot  pioudmo 
dnected  to  such  ends  should  be  condemned 
in  the  lump,  should  be  involved  in  one  undis- 
tinguishing  mass  of  odium  and  ibhoncnce, 
more  especially  any  paiticular  instiument  or 
feature,  from  which  the  system  vva-*  ^een  to 
Operate  with  a  patticulat  dcgtoe  ot  cflicicmy 
to wai  (Is  such  abominable  ends**  It,  then,  in 
the  ordinary  couits  ot  law,  the  pi  act  ice  \\ith 
respect  to  the  adim^ion  of  this  somce  of 
infotmation  wa*  uaveiing,  01  the  opinion 'of 
the  profession  hesitating,  nothing  could  be 
more  nut u nil  than  that  the  obsei  vation  ot  the 
enoi  mous  mass  of  mischief  and  oppiession  to 
which  it  was  continually  made  suWi  vient, 
should  turn  the  scale  *  Of  this  instiument  in 
the  hand  of  justice,  or  of  peisons  in  the  place 
of  justice,  \\hat  was  the  chaiactenstic  pio- 
perty?  Its  shaipness  But  at  that  paiticu- 
lar conjuncture,  ernplo)  ed  as  it  was  employed, 
its  useiulncss,  great  and  pine  as  it  would 
have  been  in  other  times,  was  convcited  en- 
tiiely  into  mischief,  its  vntue  was  spent  in 
the  giving  energy  and  cfbciency  to  a  system 
of  operations  hostile  to  the  secuuty  and  hap- 
piness of  the  body  of  the  people  In  those 
days,  the  supreme  power  of  the  state  was  de 
facto  in  the  hands  of  the  king  alone  for  as  to 
that  of  parliament,  it  had  never  been  anything 
better  than  a  contingency ,  and  in  those  days 
it  was  a  contingency  which  it  was  intended, 
by  those  on  whom  it  seemed  to  depend, 
jji  never  happen  the  impiobabihty  of 


its  happening,  must  in  those  days,  in  the 
view  of  everybody,  have  been  extieme.  The 
king's  power,  then,  was  de  Jacto  absolute : 
being  employed  and  directed  against  property, 
hbeity,  conscience,  every  blessing  on  which 
human  nature  sets  a  value,  —  every  chance 
of  safety  depended  upon  the  enfeeblement  of 
it ,  eveiy  instrument  on  which  the  st length 
of  tbat  goveinment  in  thoe  days  depended—- 
every instiument  which  in  happier  times 
would  to  the  people  be  a  bond  of  safety, 
was  an  instiument  of  mischief,  an  object  of 
tenor  and  odium,  which,  could  it  have  con- 
fined itself  to  the  paiticulai  application  then 
made  of  the  instiument,  and  not  have  ex- 
tended to  the  instrument  itself,  would  have 
been  no  other  than  just,  and  reasonable,  and 
well  giounded 

As  to  the  ecclesiastical  tribunal  called  the 
Inquisition,  a  ciicumstance  that  seerns  not 
generally  understood,  is,  that  the  procedure 
was  little  01  nothing  moie  than  the  oidmary 
procedure  employed  in  the  same  count  lies  in 
the  higher  classes  of  ciiminal  cases  *  Bad  as 
the  piactice  was,  \vhat  theic  was  peculiar  to 
it  belonged,  theiefoie,  not  to  the  adjective 
s} stem,  but  only  to  the  substantive  laws 
(the  laws  against  heicsy)  to  the  execution 
ot  which  it  was  applied  Besides  the  close 
imprisonment  and  the  practice  of  torture, 

*  As  to  the  English  Stir-chamber  and  High 
Commission,  considered  as  an  instiument  for  the 
discovery  ot  truth,  the  mode  of  inquiry  (had  the 
substantive  laws  for  the  execution  of  which  it 
was  employed  been  legitimate)  was  no  other  than 
that  which  m  many  cases  (as  hath  already  been 
observed)  is  essentially  necessary  to  that  pur- 
pose, I  speak  ot  the  epistolary  mode  applied  to 
defendants  in  the  equity  courts  and  even  where 
unnecessary  and  inferior  to  the  ordinary  wvd 
vote  mode,  would  in  all  cases  he  a  very  advan- 
tageous substitute  to  that  of  which  so  great  a 
use  is  still  made  MI  all  the  Westminster-Hall 
courts,  viz  the  ujfidawt  mode 

In  the  Star-tliamber,  the  examination,  instead 
ot  bunt?  performed  in  the  epistolary  mode,  was 
sometimes  peifoimed  riwi  voce^  as  at  present  in 
the  preparatory  examinations  before  justices  of 
the  peace,  but  as  this  unexpensive  and  more 
searching  mode,  how  well  soever  it  answeied  the 
personal  purpose  ot  the  king,  did  not  answer  the 
pui posts  of  the  lawyers  whom  he  found  it  con- 
venient to  employ  as  instruments,  it  was  in  com- 
pmsonbut  little  in  use.  (Powel's  Attorney's 
Piactice  )  To  the  king's  purpose,  the  procedure 
the  best  adapted  would  have  been  the  natural 
and  expeditious  and  searching  procedure  of  the 
courts  of  conscience .  to  the  purposes  of  his  long- 
robed  mtrimients,  this  unexpensive,  and  there- 
tore  to  them  unprofitable,  mode,  would  have  been 
altogether  inapplicable;  another  mode  there  was, 
that  suited  their  purpose  exactly,  and  that  was 
the  dilatory,  scriblatory,and  profitably-expensive 
mode  of  the  courts  of  equity.  By  the  adoption 
of  this  amendment,  the  two  objects  were  conso- 
lidated :  the  royal  falconer,  after  a  prolongation 
of  the  sport,  got  his  prey;  the  hawks  were  re- 
warded with  their  portion  of  the  entrails. 
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which  was  common  to  both,  there  was  in- 
deed, in  the  forms  employed  by  the  ecclesi- 
astical tribunal,  a  sort  of  theatrical  exhibition, 
a  sort  of  preaching  to  the  imagination  through 
the  medium  of  the  e\e,  bejond  anything  that 
in  that  way  has  ever  been  applied  to  non- 
ecclesiastical  olFences.  Hut  this  instead  of 
reproach  and  odium,  would,  if  viewed  in  the 
character  of  a  means  to  an  end  ^abstraction 
made  of  the  end,)  be  couriered  a*,  un  e\ei- 
tion  of  ingenuity  worth)  of  piaise. 

Are  not  Romish  inquisitor  men9  —  do  not 
they  eat  and  drink?  Is  that  a  reason  why 
Protestants  should  do  neithei  V  In  all  courts, 
wellorilloiganized,  in  which  justice,  or  what 
passes  foi  it,  is  well  or  ill  adminUtcicd,  must 
no":  there  be  a  multitude  ot  leatures  in  com- 
mon ?  The  business  is  to  distinguish  the 
good  oiiOh  fjoin  the  bad;  and  where,  upon 
the  \\hole,  the  result  appeals  vinous,  to  ob- 
serve in  what  pnit  of  tlie  leg'il  *\ stem  the 
defect  lies,  the  substantive,  oi  the  adjective: 
whether  the  means  employed  are  in  them- 
selves bad,  or  bad  only  in  respect  of  the  bad- 
ness of  the  end, 

If  the  ends  pursued  are  mischievous,  the 
mean*  emploved  in  the  put  suit  of  them  can- 
not, in  so  tar  as  they  are  lit  lor  the  purpose, 
but  be  likewise  mischievous.  Hut  upon  which 
of  the  two  objects,  in  this  ca^e,  is  the  mis- 
chief to  be  charged?  Not  upon  the  means, 
surely,  but  upon  the  ends.  Of  the  means, 
nothing  more  can  rationally  be  required,  than 
that  they  shall  be  such  as  shall  not  be  pio- 
ductive  of  an\  mischief,  other  than  that  \\lnch 
results  from  their  subserviency  to  the  ends. 
If  you  are  determined  upon  \\ar,  take  can1 
that  it  be  not  without  good  cause  :  but  think 
not,  —  no  man  that  ever  acted  in  the  cha- 
racter of  a  statesman  ever  jet  thought,  \\as 
ever  weak  enough  to  imagine,  so  much  as 
in  a  dream,  —  that  the  strength  of  his  aimy 
could  ever  take  anj  thing  iroin  the  goodlier 
of  his  cause. 

The  perfection  of  a  sword  is  in  its  ^harp- 
ness :  the  sharper  it  is,  it  employed  against 
friends,  the  moie  mischief  it  would  do.  would 
this  be  a  reason  lor  discarding  the  use  ot 
sharp  swords,  and  using  none  but  \\hat  had 
been  blunted  >  No  1  the  dictate  of  reason  is, 

let  your  sword  be  sharp,  the  sharper  the 

better ,  but  take  care  not  to  wound  a  friend 
with  it. 

In  the  hands  of  an  assassin,  as  in  the  hands 
of  a  constahle,  an  oaken  staff  \\ill  give  a 
harder  blow  than  a  deal  one;  but  on  that 
account  would  it  be  reasonable  to  say  that, 
bulk  for  bulk,  and  shape  for  bhape,  an  oaken 
staff  was  a  wor?e  weapon  than  a  deal  one  ? 

What  cannot  be  denied,  is,  that  if  it^vere 
possible  to  keep  all  oaken  btaves  out  of  the 
hands  of  malefactors  of  every  description, 
putting  deal  ones  in  their  room,  arid  giving  to 
constables  the  exclusive  use  of  oaken  staves, 


the  effect  would  be  a  desirable  one.  Pursu- 
ing the  allusion,  —  to  give  the  benefit  of  the 
admission  of  self-convicting  evidence  to  him. 
whose  aim  it  is  to  gi\e  execution  to  bad  lawftt 
would  be,  it  may  be  said,  to  take  the  den! 
stalF  out  of  the  hand  of  the  malefactor,  and 
add  to  his-  power  of  doing  mischief  by  the 
substitution  of  the  oaken  one.  Hut  there 
\\onld  be  the  greatest  possible  incongruity  in 
sa\ing,  such  and  such  law*  shall  not  have  tho 
benefit  of  self-convicting  evidence,  such  and 
such  others  shall.  The  laws  to  which  this 
benefit  is  denied,  are  they  good  laws  ?  then 
whj  put  it  out  of  jour  power  to  execute 
them?  Aie  they  bad  laws?  then  why  are 
the\  snlFcicd  to  subsist  ? 

Sieini*  the  two  descriptions  of  persons 
\\liosf  intei  i  s(  is  *ei\ed  b\  the  exclusion  put 
upon  this  spccu>s  of  evidence,  \iz  evil-doers 
of  all  sorts,  and,  under  the  technical  system, 
lawvers  of  all  sorts,  in  the  chanicter  of  their 
natinal  accomplices,  partners,  and  abettors, 
-  —  we  see  the  t\\o  descriptions  of  poison*  in 
whom  the  exclnsionaiy  rule  beholds  its  na- 
tural and  indefatigable  adherents  advocates 
and  supporters,  lint  in  the  fraternity  of  law- 
\eis,  \NO  behold  the  onlv  persons  who  are  in 
the  habit  of  speaking  -the  only  persons  who, 
I  if  their  words  are  to  be  tnken  for  it,  ever  are 
or  can  be  sufficiently  well  qualified  to  speak, 
in  the  character  of  censors,  in  the  way  of 
approbation  or  disapprobation  of  any  existing 
rule  ot  law:  the  persons  of  whom,  speaking 
of  the  matter  of  tact,  it  must  be  confessed 
l  how  much  reason  soever  there  is  lor  wish- 
ing that  it  weie  otherwise,)  that  it  is  of  their 
voices  that  on  this  subject  the  public  voice  is 
composed. 

Here  then,  considering  the  propriety  of  the 
ink1  as  a  question  to  he  tiied  at  the  bar  of 
the  public,  heie  is  a  question  to  he  tiied,  and 
toj»e  tiled  ami  decided  upon  scientific  evi- 
dence: and  the  pei sorts  of  whose  testimony 
this  body  of  evidence*  is  composed,  are  all  of 
them  persons  \vlio,  coiisideied  in  the  charac- 
ter of  witnesses,  speak  under  the  bias  of  a 
sinister  interest.  « 

These  self-hired  \\itnosscs,  speaking  thus 
by  thousands,  all  of  them  in  the  same  strain  — 
and  amongst  them  so  many,  each  of  whom  is 
in  possession  (and  in  the  continual  exercise) 
of  the  faculty  of  giving  that  sort  of  official 
judicial  testimony  \\hich  has  been  rendered 
absolutely  conclusive,  no  testimony  on  the 
other  side  being  suffered  to  be  delivered, — 
can  it  be  matter  of  wonder,  if  the  judgment 
of  the  unbiassed  part  of  the  public  should  by 
such  a  torrent  be  overborne  and  misled? 

Again,  —  can  it  be  matter  of  wonder  if  a 
non-hiwjer,  making,  in  the  character  of  an 
occasional  speculator,  an  accidental  excursion 
upon  this  ground  —  upon  ground  lying  thus 
within  the  acknowledged  demesne  of  law- 
yers—  should  join  without  reflection  in  the 
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cry,  recognising  (as  is  so  natural)  in  the  una- 
nimous suffrage  of  such  a  multitude  of  coun- 
sellors, the  voice  of  truth,  as  well  as  the 
means  of  safety  ?  And  thus  it  is  that  in  this, 
as  well  as  so  many  other  paits  of  the  field  of 
jurisprudence,  the  public  voice  is  composed 
the  principal  partb  by  a  set  of  lined  perfoi- 
mers;  the  chorus  by  a  band  of  dupes  in  the 
character  ot  amateurs. 

§  4.  History  of  the  rule  excluding  \elf-cnmi* 
native  evidence 

The  authorities  on  this  subject  present,  as 
usual,  daikncss  visible  but,  where  the  sub- 
ject presents  nothing  better,  even  to  see  that 
everything  i*  duik,  is  more  satisfactory  than 
riot  to  see 

The  eailiest  dida  winch  the  industry  of 
Viner  could  discovei,  are  of  no  eai her  a  date 
than  the  thirty-second  ot  Elizabeth  Here 
we  behold,  and  for  the  fiist  tune,  the  maxim 
which,  with  its  vunante^,  has  since  become 
so  famous  JVtino  tenetut  setptum  prodcrc  , 
in  later  times,  au  u^are 

It  presents  itself  in  two  almost  contiguous 
cases,  the  iut>t,  aeeoiding  to  the  date  given 
to  it,  is  in  the  thnty-serond  year  ot  Eh/a- 
beth,  in  the  Common  Pit  as ,  the  report  by 
Leonard  the  other,  in  the  thn  ty-second  and 
thirty-third  yeai  of  the  s<ime  mgu,  in  Mi- 
chaelmas tenn,  in  the  Kind's  Bench  ,  two 
reporters  heie,  Cooke,  aftei  waids  judge,  and 
Serjeant  Mooie 

In  both  rases,  it  was  an  impcitinenec  in 
both  cases,  the  asseition  conveyed  by  it  \\as 
a  notorious  falsity  In  the  only  <  a&e  in  wlm  h 
a  decision  appeals  to  have  been  given  (toi  in 
the  earliest,  the  Common  Pleas1  ra**e,  time  \vas 
taken  for  decision,  and  none  icported,)  the 
decision  could  not  have  tinned  upon  the  inle 

In  both  cases,  the  shape  in  which  the  cause 
came  before  the  court  \\as  th**  of  a  motion 
for  a  writ  of  prohibition  to  be  duected  to  the 
ecclesiastical  codit,  on  the  giound  ot  piaetei- 
gression  of  junsdiction  in  both  cases,  the 
alleged  praetergression  consisted  in  sustaining 
a  suit  for  incontinence*  proc  ceding  thei  em  by 
an  endeavour  to  examine  the  defendant  upon 
his  oath .  in  the  court  in  which  a  decision  was 
pronounced,  the  prohibition  was  granted 

But  in  that  case  the  decision' had  no  need 
of  any  such,  or  any  other,  geneial  maxim, 
true  or  false.  In  any  other  sorts  of  cause*  than 
th*  two  paiticularly  specified  (viz  matrimo- 
nial and  testamentary,)  administering  an  oath 
to  the  defendant  was  a  practice  expressly  in- 
terdicted to  that  couit,  by  two  wilts  that  are 
•till  to  be  found  in  the  Registrum  Brevium , 
the  book  of  the  highest  authority  of  any  that 
compose  the  library  of  junsprudential  law. 

Yet*  in  neither  case  is  any  intimation  given 
of  any  reference,  made  by  either  court  or  coun- 
sel, to  this  most  irrecusable  of  all  authorities 
neither  in  the  case  in  which  it  was  conformed 


to,  and  the  prohibition  issued  accordingly,  nor 
in  the  prior  case  in  which  nothing  was  done. 
In  this  prior  case,  the  reporter  (  Leonard)  gives 
indeed  a  reference,  but  apparently  as  from 
himself,  and  then  not  to  that  authoritative 
repositorv  ot  judicial  documents,  but  toFitz* 
hcibcrtS  Commentary  on  it 

Being  probably  as  vet  without  a  precedent, 
the  application  that  had  been  made  to  the 
inferior  court,  the  court  of  Common  Pleas, 
in  the  case  above  retcned  to,  had  produced 
nothing  but  doubts  The  application  thus 
made  to  the  supenoi  court,  the  couit  graced 
in  intcndment  ot  law  by  the  piesence  of  the 
king/uni?*//, —  its  suboidmatc  having  no  pre- 
sence higliei  than  that  of  the  kmy,  without 
any  Mich  adjunct,  to  boast  ot,  —  had  a  more 
successful  i-*ue  Heartened  up  by  the  autho- 
nty  and  the  Latin  of  hei  Majesty's  attorney- 
general,  the  great  fcir  Eduaid  Coke,  they 
pronounced  boldly  that  no  such  pruditio 
should  take  place 

Leaving  out  of  the  question  technical  and 
supernatural  onuses,  and  looking  out  for  iia- 
turil  psychological  ones,  two  present  them- 
selves as  competent,  one  or  both  of  them, 
to  the  pioduction  of  this  effect  One  wa«, 
jealousy  of  the  powei  of  these  <%pmtual  rival* , 
—  another,  a  soit  of  personal  and  prudential 
apprehension  ot  the  lengths  to  which  such 
impertinent  cunnsity,  if  unchecked,  might 
extend  itself,  on  ground  of  such  peculmi  de- 
licacy 

1  In  tlieii  anxiety  to  obtain  custom,  and 
to  make  the  most  ot  it  wben  obtnued,  the 
couits  of  common  law  had  concurred,  in  the 
mannei  above  explained,  in  giving  encourage- 
ment  to  inendaut),  by  exempting  horn  the 
obligation  of  an  oath,  and  thence  tiom  the 
punishments  (religious,  moial,  and  at  length 
political*)  attached  to  the  breach  of  it,  the 
testimony  of  paities  foi  01  against  themselves 
Equity,  spying  in  this  deficiency  an  inlet 
opened  to  successful  rivalry,  had  taken  upon 
h  PI  self  to  \\itlidia\v  this  licence  from  the 
defendant's  side  ot  the  cau^e,  thereby  giving 
to  the  plaintiff  the  till  then  unexperienced 
a  <h  ant  age  of  the  defendant's  self-disserving 
testimony  Thejui  isdiction  ot  equity  had  not, 
however,  ventured  to  extend  itself  beyond 
the  civil  class  of  causes,  nor  in  that  to  the 
\\hole  extent  of  the  field  ot  jurisdiction 

The  advantage  thus  possessed  by  equity, 
one  ot  the  branches  of  English  Rome-bred 
judicature,  had  all  along  been  possessed  by 
another  branch,  the  ecclesiastical  But  from 
some  uncertain,  though  at  any  rate  early 
period,  a  resolution  had  been  taken  by  the 
common-law  courts,  that  the  jurisdiction  of 
the  ecclesiastical  courts,  so  far  at  least  as  it 
was  to  he  enforced  by  the  examination  of  par- 


•  In  the 
Hen.  VII. 


Star-chamber,  from  the  time  of 


Cn.  III.]  IMPROPER  EXCLUSIONS  — SELP-DISSEHVING. 


458 


ties  upon  oath,  should  not  extend  to  any  other 
causes  than  such  as  came  under  the  denomina- 
tion of  testamentary  and  matrimonial  causes. 
In  the  Regiarrum  Brevium,  a  writ,  accord- 
ingly, is  to  be  found,  in  which  the  limitation 
thus  put  to  the  jurisdiction  of  these  courts 
is  assumed.*  Moreover,  Fitzherbert,  in  his 
Commentary  on  the  Ketfistrum  Brevium, 
takes  notice  of  this  same  limitation  and  these 
same  terms. t  Not  that  the  limitation  has  been 
adhered  to  in  practice:  for  to  this  hour,  the 
jurisdiction  of  thcxsc  courts,  together  with  the 
power  included  in  it  of  taking  such  examina- 
tion* as  above,  has  a  much  wider  range. 

Ever  since  an  eaily  period  of  the  reign  of 
Henry  VII.,  a  court  had  existed,  long  known 
by  the  name  of  the  Court  of  Star-chamber 
(a  court  of  criminal  jurisdiction,  and  that  to 
a  vast  extent,)  in  \\hieh  the  po\\ei  ot  exa- 
mining the  defendant  upon  oath  had  all  alnnj; 
been  excrci^'d  J  * 

During  the  whole  of  the  rei^ntouanN  the 
clo^e  ot  which  the  orach*  was  deli \eied,  tin** 
court  had  been  a  busy  one.  In  every  one  ot 
the  seveial  reports,  it  U  delivered  in  the  tbiin 
of  a  peneial  or  universal  proposition;  no  ex- 
ception, or  intimation  of  any  exception,  being 
annexed  to  it.  Taking  it  thus  as  it  stands, 
it  was  in  i expect  of  verity,  cxartlj  upon  the 
footing  of  a  piopi^ition  denjmg  that  the  sun 
ever  *»hone  at  noon-day. 

At  that  time  of  day,  the  Court  of  Star- 
chamber,  though  since  abolished,  rented  upon 
as  tirinu  foundation  asanv  other  of  the  courts: 
the  decisions  pronounced  were  as  uncontented 
law,  as  those  of  an\  other  court:  in  that  cha- 
racter the)  are  reported  by  all  the  reporters, 
indiscriminately  with  those  of  the  several 
other  courts.  Beimr,  under  the  tyrannical  and 
extortions  reign  of  Henry  VII  ,  instituted  to 
serve  a*  a  new  and  more  powerful  instrument 
of  the  crown,  unclosed  by  juiies,  it  was  all 
along  an  especial  f«i\ouiite. 

Against  the  po\\er  of  such  a  court,  a  power 

Hcgistrum  lirevhnn,  foL  3f>.  I*  tit.   Prnhi- 


Prolnlntio 
no  laid  ad 
citHtionomr- 
juseopi  con- 
veaumt  ad 
r^cogmtio- 
nt'in  iaiMon- 
darn  Atta- 
chiamentum 
inde. 


Ilex  viCL-co:iiiti  .sulutcm.  PHP-  RK<»I  J-A. 
cipimus  t:hi  quod  non  pemnttas 
quod  aliqui  Luci  ad  citationem  l,u 
hs  episcopi,  aliqun  loco  conveniant 
de  cetero,  ad  ahqiiasrecngnitiones 
faciendum  vel  sacramcntum  pra> 
standum,  nisi  in  casibus  niHtnmo- 
nialibus  et  testiiinentariis.  T.  <Vc. 

Rex  vicecomiti  salutem.  Pone 
per  vadinm,  &c.  talem  episcopuni, 
quod  sit  coram  justiciarns  nostris,  &c.  o^ten- 
surus  quare  fecit  sunimoncri,  et  per  cen suras 
ecclesiaticas  distringi  laicas  person  as,  vel  laicos 
homines  et  feminas,  ad  comparendum  coram  eo, 
ad  preestandum  juramentum  pro  voluntate  sua, 
ipsis  invitis,  in  grave  pracjudicium  coronarctdig- 
nitatis  nostrse  regiae,  necnon  contra  consueiudi- 
nem  reirni  nostri.  Et  habeas  ibi,  &c. 

t  Fitzh.  Nat.  Brev.  p.  91.  [41.1 

J  Ann.  Dyer,  288:  Easter,  12  Eliz. 


the  exercise  of  which  was  every  day's  prao 
tico,  it  may  be  i  magi  nod  of  what  use  or  avail 
could  he  this  or  any  other  proposition,  though 
couched  in  ever  such  good  Latin,  (leri)ingthe 
existence  of  it. 

The  oracle  is  of  the  rhetorical  ca*t,  which 
is  as  much  as  to  say,  in  the  natuuil  st\le  of 
oracles:  and  Laving,  as  it  v>as  probably  de* 
signed  to  have,  any  one  of  half  a  dozen 
meanings,  whichever  happens  to  be  most  con- 
venient to  the  purpose,  it  is  in  proportion 
I'liiiided  a^ain^t  tlie  misfortune  of  seeing  its 
truth  dispiovcd.  Hut  if  the  import  of  it  bef 
that  no  question  shall  be  put  to  a  man,  the 
answer  ot  which,  if  true,  may  tend  to  his  con- 
viction, the  truth  of  it  stands  further  dis- 
pioved  by  the  then  and  still  existing  every 
da\\  practice  ot  another  sort  of  court.  I 
*pcak  of  the  court,  e^lahlUhrd  by  the  statute 
of  Philip  nr.d  Maiy,||  the  com  t  consisting  of 
a  single  justice  or  any  numhci  of  justices  of 
the  peace,  fm  the  purpose  of  taking  the  pre- 
puratoiv  ex.'itninudon  oi  the  defendant  and 
others,  antecedent!)  to  the  trial  b)  jury,  in 
tlie  ease  ot  felonies.  At  the  institution  of 
this  prepaiutory judicature,  the  Star-chamber, 
with  its  pi  act  ice  of  examining  the  defendant, 
hcin^  in  full  vigour,  and  no  lestrictive  direc- 
tion given,  \\hat  could  be  the  intention  of  the 
Ic^Ulatuie  but  th<it  the  mode  ot  examination 
pin  sued  every  da)  in  the  Star-chamber  (not 
1o  speak  of  the  IUIIMM j -ch.unber,  and  every 
other  room  in  \\hich  common  sense  was  lis- 
tened to)  should  be  pursued?  The  examina- 
tion of  the  supposed  felon  was  to  be  taken : 
but  to  what  end  take  hi>  examination,  or  the 
examination  of  any  other  person,  but  to  find 
out  the  truth  —mcniiing,  of  course,  the  whole 
truth?  i4  The  evidence  )ou  shall  give,  shall 
he  the  truth,  the  whole  tiuth,  and  nothing 
but  the  tiuth:"  such  is  the  direction  given, 
[wohablv  attthat  time,  certainly  at  thcpvc*ent 
time,  to  every  sort  of  person  when  examined 
in  the  chaiactcr  of  a  witness.  What  reason 
for  supposing  it  so  much  as  possible,  that,  in 
the  reign  of  Philip  and  Mary,  when  (in  imi- 
tation of  the  com«c*which  the  retainers  of 
the  Spanish  monarch  had  seen  pursued  all 
over  Kuropcj  diicction  \\asgiven  for  extract- 
ing the  testimony  of  the  defendant,  any  wish 
so  silly  should  have  been  enleitained  as  that 
so  much  of  the  truth  as  should  tend  to  his 
conviction  —  that  is,  to  the  only  direct  end  and 
object  of  the  suit  —  should  be  left  out  of  it? 

||  The  I  &  2  Ph.  Ac  M.  c.  13,  authorized  and 
required  justices  of  the  peace  to  take  down  in 
writing  the  examination  of  any  prisoner  charged 
with  manslaughter  or  felony,  as  well  as  of  the 
witnesses  in  support  of  the  charge.  But  as  this 
only  applied  to  cases  where  the  justice  had  au- 
thority to  admit  the  prinoner  to  hail,  the  2  &  3 
Ph.  &  M.  c.  10,  waspanscd  to  enable  the  juftttec 
to  do  the  same  thing,  whether  the  prisoner  waa 
admitted  to  bail  or  not.— Ed. 
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Oh  1  but  (says  somebody)  the  practice  ac- 
tually is,  under  this  art,  to  be  cautious  of 
extracting  from  the  defendant  any  testimony 
the  tendency  of  which  may  be  to  his  pre- 
judice,  and  even,  lest  any  such  testimony 
should  escape  him  unawaies,  to  give  him 
warning  to  keep  his  lips  well  closed  1  can 
very  easily  believe  it  vi/  so  often  a-f  and 
110  oftener  than,  in  the  c>es  of  the  examining 
justice,  the  tfeneial  praise  ot  humanity,  and 
the  populanty  to  be  gained  by  it,  is  ot  moie 
value  to  him  than  the  advantage,  puhhc  and 
personal,  attt  ndmg  the  dist  overy  ot  the  tiuth 
in  that  individual  in^amc  lint  the  ques- 
tion at  present  is,  not  \\hat  is  the  pi  act  ice  ot 
modern  time*,  but  uluit  \\as  (he  pia<M(e  of 
those  rally  times,  \j/  in  the  ICM^II  in  which 
thib  effusion  utlcaincd  ihctone  is  hist  known 
to  have  made  its  appeal  am  i*-*  To  undei  stand 
thw,  it  it  be  woith  undei  standing  tiiin  to  the 
State  Timlb  ,  turn  to  the  case  ot  Udall,  the 
puutan  ministri,*  piosceutt  d  and  teased  to 
death,  in  the  stjleot  tlie  Spunish  Inquisition, 
in  those  days  ot  supposed  English  librity 
Obseive  thrie  eight  peisona^es,  and  ainon# 
them  two  peeis  and  ffieat  oiliecrs  ot  state,  4 
bishop,  a  chief  ]Ubtiee  of  the  King's  Bench 
or  Common  Pleas,  the  clurt  justice  taking 
the  lead  (between  ttuec  and  loin  months 
before  the  emanation  ot  tins  writ,)  all  piec- 
ing him,  uigmg  him  by  tin  eats  and  pi  onuses 
to  take  an  oath,  toi  the  puipose  ot  having 
his  testimony  extracted  tiom  turn  he  Baying 
that  he  had  aheady  been  punished  upon  such 
testimony,  and  (that  he  might  not  tall  into 
the  same  fed  ape  again)  declining  to  take  the 
oath 

The  guilt  imputed  consisted  m  the  wilting 
and  publishing  oi  a  book,  in  \\hieh  the  tiuth 
of  bis  icligious  pei  suasion  \\as  maintained 
Assuming  this  to  he  fjuilt,  'H>  guiltiness  is 
out  of  all  dispute*  in  the  icladtn  we  hav  > 
of  the  proceeding  (lor  it  is  1'is  i elation)  he 
avows  it  What  evidence  moifc  satisLictoiy 
could  have  been  given  ot  it,  than  his  inabi- 
lity to  deny  it  with  an)  piosprtt  ot  success  ' 
Here,  then,  was  no  injustice  ot  what  injus- 
tice there  was  (and  sine  enough  theie  was 
no  want  ot  injustice,)  the  seat  wab  in  the 
substantive  blanch  ot  the  law  ,  it  counted 
in  the  converting  into  a  capital  ciime  the  act 
of  him  who  makes  known,  to  use  the  woids 
of  Scupture,  **  the  reason  of  the  faith  that 
is  m  him/' 

Thus,  then,  is  it  with  this  famous  apho- 
rism :  at  the  time  when  first  delivered,  it  was 
sent  out  in  diametrical  opposition  to  noto- 
rious truth.  But  having  once  tound  itb  way 
into  the  books,  there  it  lay  tn  petto,  in  a 
dormant  state,  ready,  under  a  favourable  set 
ot  existing  circumstances,  like  a  fly  bottled 

*  State  Trials  (Hargrove's,)  vol.  i  pp.  167— 
J88;  32  Elifc^JulySW,  1590. 


up  in  spirits,  to  be  revived  at  any  time. 
When  first  brought  out  to  view,  we  have 
seen  it  in  the  condition  of  "  the  stone  which 
the  buildeib  rejected  ."  we  set1  it  now  trium- 
phant, in  the  state  of  "  the  headstone  of  the 
corner  " 

At  the  time  when  bi ought  out,  to  what 
put  pose  wab  it  hi  ought  out  ?  To  the  pin  pose 
ot  displajmp:  the  ihetonc  and  the  latinity  of 
the  phrriuY  of  the  law.  To  the  put  pose  of 
the  cause,  it  was  altogether  useless  the  ob- 
ject ot  the  application  wa%  to  <}ua-»h  the  pro- 
ceeding ot  the  ecclesiastical  couit,  on  the 
giound  of  execs*  ot  jmisdiction  to  prove  the 
excess,  nothing  moie  was  iieeo^aiy  than  a 
reference  to  the  law\ei's  gospel,  the  legister 
ot  writs  What  could  have  oi  easioned  the 
time  taken  toi  adviwtion,  is  be)ond  conjec- 
ttiii1 

But  though,  in  the  unlimited  latitude  gi\  en 
to  it,  the  maxim  was  widel)  and  notoriously 
lint  me,  —jet,  liom  that  bad  authority,  and 
the  good  but  unnoticed  authonty  (the  wilts 
in  the  legistei,)  taken  together,  theie  seems 
icason  enough  to  conclude,  that  at  common 
law,  on  all  tu.ils  in  wliuh  juries  boie  a  ^haie, 
the  practice  ot  admini^teiing  an  oath  to  the 
defendant,  and  theiefoie  putting  questions  to 
him  (and  paitic  ularly  in  cnminal  causes,)  had 
nevei  been  in  use  Foi  in  both  the  writs, 
the  btnss  of  the  censuio  is  laid  on  the  adim- 
nistiatum  oi  the  oath,  and  in  the  latter  it  is 
expiesslv  stated  as  being  coutiaiy  to  the  cus- 
tom ot  the  nation 

It,  then,  the  application  of  it  had  been  c  on- 
lined  to  that  pait  ot  the  law  designated  on 
some  occasions  by  the  name  ot  the  common 
law, —  viz  the  pi  act  ice  ot  the  common-law 
remits,  —  the  tiuth  ot  the  maxim  appeal «  in- 
dubitable, at  least  so  fai  as  concerns  the 
non-administiation  of  an  oath  to  the  defen- 
dant, in  ca^es  deemed  to  belong  to  the  class 
ot  ciimuial  rase"*,  and  subjected  to  the  cog- 
ni/ance  of  a  jmj 

But  in  the  maxim,  nothing  is  said  about 
the1  oitli  it  goes  hn tin  i,  and,  in  as  fai  as 
an)  determinate  signification  can  be  put  upon 
it,  it  puts  an  equall}  decided  negative  upon 
the  piactice  ot  putting  paiticular  questions 
to  the  defendant,  with  ol  \\ithout  the  oath 
IJut  on  this  head  we  are  left  altogethei  to 
seek  foi  evidence  %  Because  no  oath  was  ad- 
ministered to  the  defendant,  it  follow *>  not 
by  any  means  that  no  particular  questions 
were  put  to  the  defendant.  In  capital  cages, 
to  the  \Mtnessc*  called  by  the  defendant  no 
oath  was  administered  till  moie  than  a  cen- 
tuiy  after  ,f  >et  witnesses  for  the  defendant, 


•f-  Tfee  4  Jac.  L  c  lf  allowed  the  prisoner's 
witnesses  to  be  examined  on  oath,  in  those  cases 
where  felonies  had  been  committed  by  English, 
men  in  Scotland ;  but  it  would  appear,  that  this 
innovation  was  carried  by  the  Commons  in  spite 
of  the  efforts  of  the  Crown  and  the  House  of 
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Besides  a  variety  of  interesting  particulars, 


and  those,  too,  speaking  in  answer  to  par- 
ticular questions,  could  not  but  have  been 
heard. 

In  those  dark  times,  in  which  moial  con- 
duct  was  so  much  worse,  and  terror  derived 
from  supernatural  sources  so  much  st  longer 
and  more  prevalent,  than  at  present,  the  cere- 
mony of  an  oath  appears  to  have  been  a  tie- 
mendous  bugbear ;  so  tiemcndous,  that,  by 
this  consideration  concurring  with  others  * 
doubt  present*  itself  \\liether  originally  an 
oath  used  to  be  administered  at  all  to  "wit- 
nesses in  any  causes,  eivil  or  criinin.il,  on  the 
plaintiff's  any  more  than  on  the  defendant's 
side. 

In  the  treatise  penned  by  Chief  Justice 
Britton,  undei  Kilwuid  I.,  and,  upon  the  fare 
of  it,  purpoiting  to  constitute  a  rode  of  law 
sanctioned  by  that  king's  <iuthoiit\,  much  is 
said  of  perjury.  Hut  the  crime  there  spoken 
of  is,  throughout,  the  crime  of  thf  judge,  or 
other  official  poison  ;  nowhere  the  mine  ol 
the  witness. 

Subsequently  to  the  statute  of  the  fifth  ot 
Elizabeth  (the  first  statute  b\  which  punish- 
ment  \>as  annexed  to  testimonial  pcijurjj 
cases  relative  to  pcrjur\  occur  in  plenty  in 
the  books;  anteccdcntl}  to  that  point  ot  time 
I  cannot  find  one. 

Invmtigiitinga  ]>oint  of  this  *orl  is  groping 
in  thick  daikness.  Hooks,  of  ieporl-%  eon- 
fined  in  their  subject-matter  to  tiansactions 
at  tri-iU  before  a  jury,  are  but  of  \e-teid,i\  : 
in  no  instance,  in  an\  ol  the  icport  hook*, 
containing  the  accounts  of  legal  transactions 
of  a  date  prior  to  the  above,  is  im\  account 
of  any  Mich  tiial  to  be  found:  add,  nor  tin 
relation  to  any  ot  the  points  heir  in  question  » 
of  any  transaction  can  led  on  in  the  course  of 
any  such  tii.il. 

Of  an  account  of  the  proceeding^  in  any 
trial  before  a* jury,  of  a  date  piior  to  that 
licit1  in  question,  the  onh  example  extant  is 
of  the  date  of  1.J.V1  ;  about  nine  \eais  piioi 
to  the  date  of  this-  statute.  It  is  the  trial  of 
Sir  Nicholas  Throckmorton  for  treason,  in 
the  fn-t  \ear  of  Queen  Mary:  for  tiea^on 
supposed  to  be  commit  ted  by  participation  in 
the  insurrection  tor  which  Sn  Thomas  \Vjat 
had  suffered  death.  It  is  reported  tiom  IIol- 
linshed's  Chronicle;  and  the  disroiu*cs  (as 
reported)  \\eanng  the  simc  dramatic  form  as 
on  a  modern  trial,  the  words  appeal  upon  the 
face  of  them  to  have  been  taken  down,  as  if 
in  short  hand,  from  the  mouths  of  the  inter- 
locutors. 

Lords.  Com.  Jour.  4  Jan.  IfiO/;  30  Jan.  1M7. 
It  was  not  until  the  7  Will.  III.  c.  3,  that  this 
privilege  was  granted  to  prisoners,  in  cases  of 
treason  within  the  act  Finally  it  was  extended, 
by  the  1  Ann,  st.  2.  c.  9,  to  all  cases  of  treason 
and  felony.  In  misdemeanours,  defendants  al- 
ways had  this  privilege.  2  Hawk.  c.  46.  §§ 


having  no  immediate  relation  to  the  present 
subject,  it  affoids  very  material  information 
in  relation  to  two  points  that  have  hoi e  been 
bi  ought  to  view. 

1.  In  the  first  place*,  not  only  is  the  defen- 
dant heard  in  his  own  defence,  at  his  own  in- 
stance, but  questions  upon  questions  are  put 
to  him  \\ithout  reserve,  in  the  same  manner 
as  it'  to  nn\  extraneous  witness:  questions, 
having  as  plainl}  for  their  object  the  extract- 
ing answers  of  a  nature  to  eliminate  him,  and 
lead  to  hU  conviction,  as  an\  questions  which 
a  man,  aiming  professedly  at  that  object,  could 
devise. 

Answer  given  dircctlv  and  in  detail  :  not 
a  question  objected  to:  no  complaint  of  the 
illc^alitv,  or  to  much  as  the  haidahip  of  the 
practice. 

li.  In  the  next  place  (what  bears  directly 
upon  the  point  line  in  question,)  it  a/fords 
no  slight  reason  loi  suspecting,  that  at  this 
nine  (in  capital  cases  at  least)  the  practice 
of  administriim;  an  oath  to  a  \\itncss  for  the 
prosecution,  \\.is  eithei  a  novel  proceeding, 
or  a  cercnioii}  the  pcifoimanee  of  which  was 
option. il  on  tin1  p.nt  of  the  judi*c. 

A  \\iilten  conL'^ion  made  by  Cuthbert 
Vaimhiin  --a  m;m  alie.idy  convicted  of  the 
same  treasonable  conspiracy  as  that  of  which 
the  defendant  Thnu  Kmoitnn  stood  indicted 
(  V.iuirhan  still  \\\\\\£  and  producible,)  —  had 
been  lead  in  thciiiM  instance  ;  a  proceeding 
alike  icpUjjiKint  to  the  manifest  punciplcs  of 
le.isoii  and  justice,  and  to  the  present  prac- 
tice. Then  en-ucs  the  following  dialogue.* 

"  sltfot //<//- (wt'iK'itil.  "\\h\,  \\ill  } on  deny 
this  matter/  ....  You  shall  have  Vaiighan  to 
justilie  this  here  lieioie  \ou  all,  and  confirm 
it  tctt/t  a  litmkc  ft/t. 

•*  Thmfkirturtttu.  lie  that  hath  ?aid  and 
1\«1,  will  n*>t,  being  in  this  case,  bticK  to 
s\\e,ire  and  l\c.  0 

"  Thru  //v/s  (1utli!)ei  t  \  au^han  biouyht  into 
flit1  nf)*  a  emu  t. 

"  S,tntl<il  or  >V///i//  //  [(lerk  of  the  Crown.] 
IIowsa\  \ou,  ("uthbci^  Vaiighan,  is  this  your 
own  conic-* ion,  and  will  \ou  abide  by  all  that 
i^  hi'ie  \\iitteit ' 

41  I'auyhan.  Let  me  see  it  and  I  will  tell 
\ou. 

*•  Then  his  confession  was  showed  him. 

"  Attorney.  Hv cause  }ou  of  the  jury  the 
better  may  credite  him,  1  pray  you,  my  lords, 
let  Vaiighan  be  sworne. 

"  Then  was  Vaiighan  bworne  on  a  booke 
to  say  nothing  but  the  truth. "-f- 

*  State  Trials  (Hargrave's,)  i.  fij. 

•f- 1  mention  the  above  but  as  a  suspicion,  and 
no  more.  What  is  beyond  dispute  is,  that  the 
ceremony  of  putting  the  convict  witness  to  his 
oath  was  considered  as  optional.  But  it  might 
be  that  it  was  not  considered  as  optional,  any 
otherwise  than  as  attached  to  the  act  of  producing 
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Written  confessions  and  hearsay  evidence 
produced  of  the  supposed  testimony  of  other 
persons,  producible  and  yet  not  produced. 
Exclusion  put,  and  without  the  shadow  of 
a  pretence,  upon  the  testimony  of  a  person 
then  present,  and  whose  testimony  had  been 
called  for  by  the  defendant  Acquitting  him, 
the  jury  were  prosecuted  for  it  in  the  Cham- 
ber, and  punished  by  ruinous  fines 

Execiably  flagitious  tn  these  and  other 
respects,  the  pioceedings  were  not  the  less 
legal.  If  the  station  of  judge  does  not  give 
legality  to  the  proceedings  of  him  who  acts 
in  it,  how  can  any  proceedings  be  legal  ?  — 
Here  we  have  the  rhief  justice  of  the  King's 
Bench,  another  judge  of  the  same  couit,  a 
judge  of  the  Common  Pleas,  a  master  of  the 
Rolls,  and  a  master  of  the  couit  of  Wards 
and  Liveries,  nil  learned,  in  the  law  sense , 
besides  a  couple  of  peers,  and  as  many  pnvy 
counsellors,  the  loi  d  mayor  of  London,  and 
a  knight ;  all  sitting  at  Guiluhall  as  commis- 
sioners. 

Illegal '    Oh  yes,  if  irreconcilable  to  an 
antecedent  series  of  uninterrupted  piactice 
but  in  this  instance  there  is  not  a  single  case 
to  which  it  can  be  opposed.     It  is  the  only 
one  we  have  * 

the  man  to  he  examined  in  the  character  of  a 
witness;  and  that,  supposing  him  produced  and 
about  to  be  examined  in  that  character,  the  per- 
iormancc  of  the  tercinony  was  indispensable 

Such  is  the  construction  that  a  rtader  of  mo- 
dern tunes,  whose  smnmes  and  expectations  cire 
influenced  by  the  invariable  tenor  ot  modern 
usage,  would  naturally  be  led  to  adopt  in  pre- 
ference. 

On  the  other  hand,  the  passages  wl nth  appear 
to  lend  more  or  less  countenance  to  the  opposite 
interpretation,  are  not  altogether  without  their 
weight 

4*  You  shall  have  Vaughan  to  justilie  this  . 
and  confirm  it  by  a  hookc  oth."  "Here  wc^ce 
the  proffered  justification,  *.e    viva  voce  testi- 
fication, mentioned  in  the  hrst  place,  and  ot  the 
oath  a  distinct  mention  made,  as  it  it  were  a  se 
curity  that  might  have  been  superadded  or  not 
to  the  security  afforded  by  the  confrontation  and 
the  examination ;  just  aV  the  act  of  prodm  ing  the 
roan  for  these  purposes  might  itself  have  been 
performed  or  declined  at  pleasure. 

So  much  for  the  ptoffe*  made  of  the  cere- 
mony :  obberve  now  the  account  given  of  the 
per/ordnance  of  it  "  Then  was  Vaugban  su orne 
on  a  booke  to  say  nothing  but  the  truth  "  Upon 
the  face  of  this  account,  has  not  the  ceremony 
somewhat  of  the  air  of  a  novel  practice?  not  the 
book,  but  a  book*  By  the  article  the,  an  im- 
plied reference  would  have  been  to  usage — to 
usage  as  established;  but  whether  imariably 
adhered  to  or  not,  would  still  have  been  another 
question.  But  the  article  is  not  the,  but  a;  as 
u  the  son  of  book,  not  being  fixed  by  us  ige, 
was  scarcely  known.  In  a  modern  trial,  now 
that  the  previous  administration  ot  an  oath  is 
a  practice  so  completely  m  course,  is  any  such 
language  ever  made  use  of  for  the  expression  ot 

+  Sir  Edward  Coke,  eminent  already,  though 


No  practice  could  come  in  worse  company, 
than  the  practice  of  putting  adverse  ques- 
tions to  a  party,  to  a  defendant, — and  in  a 
criminal,  a  capital  case,  did  in  that  instance. 
If,  however,  the  practice  be  itself  subser- 
vient to  the  ends  of  justice,  the  having  been 
reborted  to  HI  company  with  others  of  an  op- 
posite tendency,  is>  a  circumstance  which,  how 
natural  a  cause  soever  foi  icprobation,  can 
never  be  a  just  one 

Where  no  oath  has  been  taken,  faLe  and 
mendacious  testimony  theie  may  be  in  any 
quantity,  but  perjury  there  cannot  be  The. 
causes  have  been  seen,  by  whuh  a  suspicion 
at  least  is  induced,  that  the  practice  of  admi- 
nistering oaths  to  witnesses,  and  consequently 
the  possibility  ot  committing  testimonial  per- 
jury, was,  at  the  time  ot  pacing  the  eaihest 
ot  the  statutes  relative  to  this  offence,  ot  no 
very  ancient  date  It  so,  it  could  not  be  true, 
that  "  pcrf.ii y  r  in  a  witness  was  "punishable" 
(to  use  the  \\oidb  ot  Lord  Coke)  "  by  the 
common  law  "f 

True  it  is,  that  in  that  same  passage  he 
gives  LI*  the  histoiy  ot  a  case  (a  Star-cham- 
bei  case,)  tenth  of  James  I  y  A.D  1612,  in 
which  it  was  lesolved  that  perjuiy  in  a  wit- 
ness was  punishable  at  common-law  But 
the  very  tact,  that  a  resolution  to  that  effect 
was  at  that  time  necessaiy  to  be  passed, 
selves  I  HHtet  tontes*,  to  strengthen  the 
suspicion  suggested  by  the  iuimei  consider* 
ations  that  it  was  not  tine  It,  antecedently 
to  the  statute,  the  punishment  of  perjury 
had  (elsewhere  at  least  than  in  the  Star- 
chambci)  ever  been  exemplified,  the  occa- 
sions would  have  been  too  ticquont  to  leave 
the  mattei  involved  in  any  such  doubt  as  it 
(ould  leqinie  an  expiess  jesolution  to  re- 
nio\  e 

To  what  purpose,  then,  be  at  the  pains  o 
resolving  that  peijuiy  was  punishable  at  com- 
mon law,  iitty  yews  attei  the  passing  ot  the 
statute  that  had  been  made  to  punish  it? — 
The  answer  i*., — because  (as  \\e  leain  fiom 
Loid  Coke  m  the  same  place)  upon  taking 
measuie  ot  the  statute  about  touiteeu  years 
beftoie,  it  had  been  touiid  too  narrow  J 

Among  the  vaiious  devices  m  use  with 
Engli&h  judges  foi  stealing  legislative  power, 

not  yet  in  office,  was  the  counsel  by  whom,  in 
one  at  least  (VIA  the  latter)  of  the  occasions 
above  mentioned,  the  impressive  maxim,  nemo 
tenetur  *>eipi>um  prodere^  was  displayed.  He 
was  already  in  existence,  though  not  more  than 
five  years  old,  when  this  trial  (we  have  seen  how 
remarkable  a  one)  took  place. 

Saturated  as  he  was,  and  super-saturated,  with 
law  learning,  was  it  natural  that  a  case  or  such 
importance,  a  case  in  point,  in  the  history  of  his 
ownhtime,  should  have  been  a  secret  to  him? 
But  Coke,  as  inaccurate  as  he  was  garrulous, 
was  ready  at  any  time  to  entertain  the  public 
with  the  tint  runnings  of  his  thoughts 

f  3  Inst.  1&4. 

t  Coke's  Rep.  v.  09.  Flower's  case. 
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this  may  be  mentioned  as  one :  when  a  statute, 
which  as  far  as  it  goes  is  to^their  liking,  is 
found  not  large  enough,  or  has  been  unmade 
by  the  authority  that  made  it,  they  fill  up  the 
deficiency  with  an  imaginaiy  mass  of  common- 
law.  Common-law,  a  creation  ot  their  own 
imagination,  forms  thus  a  sort  of  plenum,  upon 
which,  as  often  as  a  vacuity  is  to  be  tilled  up, 
they  draw  at  pleasure. 

§5.  Ofstlf-oneiatii'e,  sclf-tli&t/raciny,  and 
.$(.//- i/j.sc/ t'dituij  evidence. 

1.  Self-uneiative  evidence. 

The  distinction  between  self- criminative 
testimony  and  *elf-unerutire  is  here  employed 
for  the  purpose  of  it.s  coi  roponding  to  a  di*- 
tinction  to  which,  in  the  technical  svstem  ot 
procedure,  so  many  important  consequences 
have  been  attached:  1  mean,  the  distinction 
between  cnnunal  cases  and  civil  cases. 

It  is  on  this  occasion  that  st»lt-ci4ininative 
evidence  calls  tor  a  distinction  of  no  small 
practical  importance:  —  1.  Testimony  selt- 
criminative  to  the  eifect  ot  ultra-pecunury 
punishment;  and  2.  Testimoii)  self-ciimina- 
tive  to  the  eifect  ot  punishment  nor  more 
than  equivalent  to  pecuniaiv  :  —  a  distinction 
which  seems  sufficiently  explained  by  the 
terms  in  which  it  is  heie  expressed. 

Unless  it  bo  \\here,  and  in  so  iar  as,  the 
testimony  comes  undei  the  appellation  of  .s<//- 
disf/ractny  i)nsclf-dt*cn'dtlin</9  —  selt-crimma- 
tive  evidence,  when  in  its  penal  effects  limited 
to  punishment  not  ultra-pecuniar) ,  will  (it  is 
evident)  to  that  or  any  othci  purpose,  siand 


on  the  score  of  the  unwillingness  and  vexa- 
tion supposed  to  be  attached  to  the  delivery 
of  it,  were  to  stand  excluded ;  while,  in  the 
case  where  the  effect  ot  it  would  be  to  sub- 
ject him  to  the  payment  of  an  equal  sum  to 
the  use  of  a  person  more  or  le»s  odious  to 
him,  his  testimony  (notwithstanding  the  at 
least  equal  unwillingness  and  vexation  that 
might  well  be  supposed  to  be  attached  to  the 
delivery  of  it)  \\ere  not  to  stand  excluded; 
iLi-iiint  surely  \\ould  be  the  inconsistency 
with  which,  in  the  judgment  of  every  mind 
not  prepossessed  and  perverted  by  technical 
ideas,  an  anangcinent  to  such  an  etfect  would 
appear  chargeable.  Give  now  to  the  first  of 
the  two  cases  the  appellation  of  a  crimiiml 
case  —  to  the  other,  the  appellation  of  &  civil 
C.MC:  will  the  ical  inconsistency  thus  seen  to 
exist  bet  \\ecn  the  two  an  augments  of  law, 
he  al  all  diminished  hv  these  two  words? 

Among  the  dilfcicnt  moditications  of  self- 
prejudicing  evidence  above  distinguished,  tho 
ca-e  in  which  the  pretence  tor  the  exclusionary 
lule  is  most,  plausible,  is  evidently  the  case 
where  the  testimony  is  .self-criminative,  to  the 
etfect  ot  ultt  U-/HWIUUH  //  punishment  —  where 
the  punishment,  to  \\hich  hv  the  testimony  in 
question  a  man  expose*  himself,  rises  to  a 
derive  of  alllictiveness  above  the  utmost  to 
\\hich  pecuniary  punishment,  in  the  highest 
device  in  which  a  man  can  be  made  suscep- 
tible ot  it,  is  rcgaidcd  as  equivalent. 

But  even  in  this  case  it  has  been  shown, 
that,  by  the  vexation  (be  it  what  it  may) 
attached  to  the  pioduction  of  the  eifect  by 


on  no  other  tooting  than  testimony  simpl)  j  means  of  evidence  ot  this  particular  descrip- 
self-onetatice.  To  the  extent,  theietoie,  ot  j  tion,  in  conliadi.-tiiirlinn  to  other  evidence 
that  part  of  the  scale,  the  two  specie,  .s<//-  j  at  la»^r  ^i.  c.  to  extraneous  evidence,)  no 
criminative  and  selj-onerattrt9,  coincide. 

Jf,   on  the   seme  ot   any  injurv,   or  other 


sufficient  or  proper  giound  tor  the  exclusion 
ot  the  evidence  can  ever  in  any  instance  be 


transgression,  the  delinquent  is  adjudged  to  i  constituted.   Ajoitiun,  then,   neither  can  itf 


pay  in  each  of  t\\o  cases  a  determinate  sum 
(say  .£10,)  his  unwillingness  to  subject  him- 
se!t  to  that  obligation  will  not  be  less,  m  the 
case  \\here  the  money,  \vhen  taken  out  of 
his  pocket,  is  put  into  the  pocket  ot  his  pei- 
sonal  adversary,  the  part}  injured,  than  in  the 
case  where  it  is  put  into  the  pocket  of  anothei 
party,  with  whom  he  has  no  quarrel;  as,  for 
example,  the  soveieign,  whether  for  his  own 
benefit,  or  tor  the  benefit  of  the  community 
at  large.  On  the  contrary,  if  there  be  a  dif- 
ference, it  is  in  the  case  where  the  amount  of 
the  quantity  of  the  matter  of  wealth  lost  to 
himself  is  so  disposed  of  as  to  add  to  the  en- 
joyment of  his  adveisary,  —  it  is  in  that  case, 
that  his  unwillingness  to  deliver  the  testimony 
which  is  to  be  productive  of  this  effect,  will 
naturally  rise  to  the  highest  pitch. 

If, in  the  case  where  the  effect  of  tjie 

conviction,  if  brought  upon  himself  by  his 
testimony,  would  be  to  subject  him  to  the 
payment  of  the  £10  to  the  use  of  a  person 
uaobnoxious  to  him,  —  his  testimony,  even 


in  tlje  case  where,  in  respect  of  the  prejuli- 
cial  effect  of  it  to  the  deponent,  the  evidence 
issiinplj  selt-onerative,  or  no'more  than  equi- 
valent to  self-unerative. 

"2.  tft'lf-divjiucuHj  evidence. 

On  the  subject  ot  sel{- disgracing  evidence, 
a  distinction  must  a^ain  be  noted,  if,  in  the 
case  wheie  the  evidence  is  scif-ciiminutive, 
exposing  the  deponent  to  punishment  (i.  e. 
to  suiiei  ing,  on  account  of  some  transgression 
of  the  law  ot  the  state,  or  of  the  received 
rules  ot  morality,;  the  eifect  of  the  punish- 
ment (whethei  in  respect  of  the  transgression 
to  which  it  is  attached,  or  in  itself)  is  to  sub- 
ject a  man  to  disgiace;  —  a  question  may  be 
started,  whether  the  effect  of  such  disgrace 
be,  or  be  not,  to  raise  the  punishment  above 
the  level  of  the  most  onerous  pecuniary  ob- 
ligation. But,  foi  the  practical  purpose  of 
determining  whether  the  evidence  in  question 
ought  or  ought  not  on  this  account  to  be  ex- 
cluded, the  inquiry  would  be  purely  specula* 
tive  and  useless ;  it  being  already  understood, 
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that  by  no  degree  of  magnitude  on  the  part 
of  the  punishment  can  a  sufficient  ground  be 
formed  for  the  exclusion  of  self-ciiminative 
evidence,  howsoevei  modified 

A  use  that  has  been  made  of  the  appella- 
tive *elf~duijracinq  is  this  whei  e  the  offence 
to  which  the  punishment  is  attached  is  of  a 
disgraceful  nature,—  bj  whatever  testimony  a 
man  exposes  himself  to  Differ  as  for  that  of- 
fence, he  exposes  himself  of  couise  to  the 
disgrace  attached  to  it  * 

Thus  fai,  then,  M-ll-di^graring  testimony 
coincides  with,  and  is  included  under,  self* 
criminative  Hut  suppose  the  punishment  al- 
ready inflicted  Heie  we  see  a  case  in  which, 
in  the  couise  of  a  man's  testimony,  the  fact 
of  his  having  sufFeied  this  punishment,  and 
thence  of  his  having  committed  this  trans- 
gression, may  be  brought  to  view  Ileie, 
then,  his  testimony,  though  it  cannot  Qto  the 
effect  of  its  being  considered  as  exposing  him 
to  suffer  punishment  of  a  dicgiacetul  ot  an) 
other  nature)  be  tanked  with  pioptiety  undei 
the  head  of  self-ruminative  testimony,  ma\, 
with  not  the  less  piopnety,  be  termed  sr//- 
dwgiacinq  To  distinguish  it  fiom  the  case 
where,  by  the  same  means  to  which  a  man's 
testimony  exposes  him  to  disgrace,  it  exposes 
bun  to  punishment  in  othei  shapes, —  it  may 
be  termed,  vwpli/  Belf-di"gia<mg 

If,  by  testimony  which,  besides  being  self- 
dNgiacing*,  is  self- cumulative,  no  pioper 
ground  lor  exclusion  can  be  constituted, — 
much  less  ran  any  such  giniind  be  constituted 
by  testimony  which  is  ^clf-di^giiicini;  ^implv  , 
self-di^iacniK  without  being  ^clf-c  i  immati\  e 
Not  so,  howevei,  says  English  law  f 

A  man  is  produced  as  a  witness  on  eithei 
side .  on  a  former  occasion  he  had  been  con- 
victed of  an  offence,  ot  \\  1m  h,  it  ascei  tamed, 
the  effect  would  he  to  diminish  Ins  cicdibi- 
lity— -to  weaken  the  toiee  oMhe  pci  suasion 
of  which  his  testimony  might  othei  wise  be 


*  So,  likewise,  even  where,  although  in  itself 
the  offence  imports  no  disgrace,  yet,  in  con- 
sequence of  the  power  ot  association  over  the 
imaginations  «ind  affections  of  mankind,  the 
punishment  attached  to  the  offence  is  ot  itscll 
productive  of  that  eff  ei  t. 

•f-  If  a  man  has  already  been  tried  for  any  of- 
fence,  he  must  answer  the  question  Hut  if  the 
answer  to  any  question  may  suhiect  the  witness 
to  future  punishment,  he  may  answer  the  ques- 
tion or  not,  as  he  pleases  ;  and  he  generally  re- 
ceives a  caution  ft  cm  the  judge.  In  the  case  ot 
Cant,  tried  for  a  capital  offence,  at  the  List  Oc- 
tober Sessions  of  the  Central  Criminal  Court,  a 
witness  was  called*  for  the  defence,  for  the  pur- 
pose of  proving  that  he  himself  was  the  person 
who  had  committed  the  crime  in  question.  After 
receiving  an  admonition  from  the  judge,  he  did 
answer  the  question,  and  admitted  that  he  had 
done  the  act,  although,  according  to  his  account, 
under  circumstances  that  took  away  the  crimi- 
nality of  it  The  jury,  however,  disbelieved  the 
Witnessvand  convicted  the  prisoner,— AW. 


productive.  Shall  the  question  be  put  to 
him,  whether  it  he  true  that,  on  the  occa- 
sion mentioned,  the  conviction  in  question 
took  place  ?  No ;  says  a  rule  of  English  law. 
No P  Why  not  ?  Because  this  is  making  a 
man  disgrace  himself —  making  a  man  expose 
himself  to  shame  And  why  not  make  bun 
expose  himself  to  shame,  if  he  has  done  what 
by  the  supposition  he  has  done — that  to 
which  the  opinion  of  mankind,  following  in 
this  lespect  the  finger  of  the  law,  has  an- 
nexed  disgrace — propeily  and  deservedly 
annexed  it  >  Oh  !  (says  the  prejudice)  because 
a  self- disgracing,  or  call  it  a  self-degrading 
answer,  is  a  sort  ot  self-accusing,  self-con- 
victing answci  if  it  be  not  exactly  the  same 
thing,  it  is  analogous  to  it — it  is  like  it,  which 
is  enough  for  us 

Still  I  he  same  delusion,  still  the  same 
shoitsitfhtedness,  still  the  same  inconsistency 
and  seltrf  ontradiction  The  witness  has  been 
conucted,  say  of  peijury  it  his  disgrace  be 
ofleied  to  be  proved  by  othei  evidence  —  by 
such  evidence  as  the  law  chooses  to  receive 
(<?ay,  by  the  iccoid  of  his  conviction,)  —  if 
this  be  the  case,  it  is  all  well  the  evidence 
cannot  be  disallowed  It  is  not  to  the  act 
ot  displacing  him  that  the  piejudice  opposes 
il^elt ,  it  is  onlj  to  the  channel  tlnough  which 
the  disgrace  is  convened  Displaced  ho  may 
be  displace  him  \ou  may,  and  welcome  — 
onlv  lie  inih»t  not  be  displaced  out  of  his  o\\n 
mouth 

In  this  case  (as  in  the  case  of  self-convict- 
ing evidence),  it  so  it  happens  that  he  has 
di^giarcd  himself  in  this  same  way  at  some 
othei  inne,  —  it  any  othei  person  affirms  that 
in  Ins  hcai  ni£  he  has  acknowledged  the  having 
imdtMgone  any  such  conviction,  or  the  penal 
consequences  of  it,  —  evidence  of  this  loose 
evtiajudicial  confession  \i\dy  be  produced  and 
exhibited  to  his  face  It  is  not  that  the  fact  is 
not  to  be  pioved ,  but  it  is  not  to  be  proved 
any  othei  wise  than  in  a  had  way  it  is  not 
to  be  pioved  by  immediate  evidence  —  it  is 
only  to  be  pioved  by  iiiioiiginal,  b>  heaisay 
evidence  it  is  not  to  be  pioved  by  testimony 
the  whole  of  which  is  coveied  by  the  sanc- 
tion ot  an  oath  —  it  is  onl>  to  be  pioved  by 
evidence  of  \\lnch  the  half  only  is  covered 
by  the  sanction  of  an  oath 

To  what  end  seek  to  exempt  a  man  from 
tin*  accidental  shame  p  It  is  a  suffemig  that 
arises  out  of  his  delinquency,  —  and  in  the 
nature  of  the  case  will  beai  a  pioportion  (as 
exact  a  one  as  can  usually  be  obtained)  to 
the  degree  of  his  delinquency  by  the  ex* 
ample  it  affords,  it  will  render  itself  sub- 
servient to  the  main  end  and  purpose  of 
punishment — the  deterring  others.  In  trials 
in  general,  publicity  is  a  circumstance  not 
deprecated,  but  aimed  at,  and  generally  ap« 
proved.  Beneficial  as  it  is  i  ecogmsed  to  be 
on  all  other  occasions,  what  should  render  it 
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otherwise  than  beneficial  on  this  ?  The  evil, 
then,  is  no  other  than  a  part,  though  an  ac- 
cidental part,  of  the  evil  of  punishment,  — v 
that  evil  which,  by  the  supposition  neces- 
sarily involved  in  the  institution  of  the  penal 
law,  is  outweighed  by  a  greatei  good.  The 
publicity  of  punishment  is  one  of  the  con- 
stant and  applauded  aims  of  the  law  upon  all 
occasions :  it  is  only  by  that  part  of  it  which 
is  public  and  known,  M,at  the  punishment 
does  any  good :  so  mum  of  it  as  is  unknown, 
is  so  much  pure  evil,  so  much  misery  in  waste. 
The  publicity  of  its  punishments  is  one  of 
the  constant  aims  of  the  law  on  all  occasions  . 
on  the  particular  occasion  in  question  it  is  at- 
tended with  a  particular  use,  over  and  above 
every  use  with  which  in  general  it  is  attended : 
to  what  end,  with  what  sort  of  consistency, 
seek  on  this  occasion  to  rover  that  shame, 
which  on  all  other  occasions  it  is  the  object 
of  the  law  to  uncover?  To  \\hattcnd  seek 
to  cover  it  now,  —  now  when  the  uncover- 
ing of  it  i£  demanded  for  a  paiticular  useful 
purpose  ? 

The  inconvenience  of  the  rejection  is  this: 
either  \ou  cannot  prove  the  fart  at  all  —  or  if 
you  do  prove  it,  jou  prove  it  by  evidence 
the  production  of  which  is  attended  with  an 
additional  and  useless  expense. 

The  witness  in  question  is,  by  the  sup- 
position, on  the  spot :  get  the  evidence  from 
him,  you  get  it  without  any  additional  ex- 
pense or  vexation  in  any  other  shape.  If  it 
is  not  from  him  that  \ou  get  it,  and  \et  you 
get  it  notwithstanding,  the  evidence  you  get 
of  it  is  argrcirt/;  a  great  mass  of  parchment, 
which,  or  a  copy  of  it,  is  to  be  lugged  into 
court,  at  I  know  not  what  expense.  To 
avoid  loading  this  guilty  person  with  an  ideal 
suffering,  you  impose  a  leal  suffering  upon  J 
some  innocent  one  Hotter  for  the  party  j 
perhaps,  to  let  the  suspected  evidence  go  for  j 
unsuspected,  than  to  purchase  the  faculty  of 
throwing  the  suspicion  on  it  at  so  heavy  an 
expense. 

This  is  not  all.  Perhaps  the  record  is  not 
producible:  there  is  no  time  for  it.  The 
stain  upon  the  character  of  the  witness  does 
jiot  come  to  the  knowledge  of  the  party  till 
a  few  days  before  the  day  appointed  for  the 
trial :  the  trial  cannot  be  put  off  for  this 
purpose,  or  not  without  a  disproportionate 
expense  :  and  the  interval  between  the  day 
of  the  discovery,  and  the  day  appointed  for 
the  trial,  affords  not  time  sufficient  for  the 
production  of  the  necessaiy  parchment. 

Two  errors  are  here  combined  —  two  op- 
posite excesses.  When  the  fact  of  the  con- 
viction is  suffered  to  appear,  the  witness  is 
rejected  absolutely:  when  the  truth  is  tVius 
prevented  from  coming  to  light,  the  tainted 
testimony  is  palmed  upon  the  jury  for  s6und. 
What  says  reason  all  this  while  ?  That  in  this 
case,  as  in  all  others,  the  testimony  should 
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be  suffered  to  make  its  way  to  the  ears  of 
those  to  whom  it  belongs  to  judge,  but  not 
without  the  cause  of  suspicion  stamped  upon 
it :  that  they  should  be  tree  to  hear  it,  and 
free  when  they  have  heard  it,  to  bestow  upon 
it  such  ciedence  as  shall  appear  to  them  to 
be  due  to  it. 

But  cases  are  not  without  example,  in 
which,  although  no  punishment  at  all  be  at- 
tached to  the  act,  or  none  the  application  Bf 
which  could  with  propriety  be  trusted  to  a 
promiscuous  hand,  disgrace  is  nevertheless 
attached  to  it.  Take  for  example  fornication, 
especially  on  the  part  of  a  female  never  mar- 
lied,  arid  of  character  otherwise  unspotted: 
take,  again,  adultery,  especially  on  the  part 
of  the  wife,  who^e  infidelity,  but  for  the  tes- 
timony in  question,  might  have  remained 
unsuspected,  and  the  peace  of  the  husband 
undisturbed. 

In  a  case  of  this  soit,  no  good  being  at- 
tached to  the  disclosure,  but  so  much  pure 
evil,  —  the  vexation  (abstraction  made  of  the 
demand  produced  for  the  testimony,  by  the 
cause  for  the  purpose  of  which  it  is  proposed 
to  be  called  tor)  would  be  not  barely  pre- 
ponderant, but  pure,  without  an) thing  in  the 
opposite  scale  to  weigh  against  it. 

Shall  it,  then,  bo  exacted,  or  excluded? 
The  answer  depends-  upon  the  principle  al- 
ready laid  clown  in  a  former  place.  Exacted, 
if  the  mischief  from  misdecision  for  want  of 
the  evidence  would  be  preponderant  over  the 
mischief  consisting  of  the  vexation  produced 
by  the  disclosure:  excluded,  if  the  prepon- 
derance be  on  the  other  side.  Exact  it,  if  (for 
example)  but  for  the  benefit  of  this  evidence, 
the  defendant  (the  prosecution  being  capital, 
and  he  innocent)  will,  over  and  above  the 
disgrace  attendant  on  conviction,  be  unjustly 
put  to  death  :  exclude  it,  if  the  question  be 
no  jnore  thamwhcther  the  defendant  be  lipjle 
to  pay  a  penalty,  or  an  alleged  debt,  to  the 
amount  of  a  few  shillings. 

In  the  two  opposite  cases  here  exemplified, 
the  propriety  of  admission  in  the  one  case,  of 
exclusion  in  the  other*  will  scarcely  raise  a 
doubt.  Between  these  two  extremes  to  draw 
a  line  of  demarcation,  will  be  (as  already 
observed)  a  task,  to  a  certain  degree  for  the 
legislator,  and,  where  his  means  of  discrimi- 
nation terminate,  for  the  judge. 

3.  Self-Jiscrcditing  evidence. 

The  range  of  self- discredi tiny  testimony  is 
yet  more  narrow.  The  term  mav  serve  to 
signify  self-disgracing  testimony  of  any  kind, 
so  far  as  it  is  considered  as  productive  of  this 
particular  effect. 

Fjr  from  constituting  of  itself  a  proper 
ground  of  exclusion  on  the  score  of  vexation, 
it  is  not  in  the  nature  of  it  to  contribute  any- 
thing to  the  formation  of  any  such  ground  on 
that  score.  Vexation— all  the  vexation  which 
it  is  in  the  nature  of  such  testimony  to  be 
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productive  of  in  the  breast  of  the  deponent, 
eottifets  in  the  disgrace.  As  to  bis  testimony's 
biting  believed  or  not  believed  (it  being  by 
himself  that  whatever  evil  consequences  may 
result  from  it  are  to  be  borne,)  if  it  vveie 
Hot*  in  any  part  of  it,  to  be  believed  —  if,  in 
respect  of  its  effect,  it  were  in  so  complete  a 
degree  self-discrediting,  —  Ins  vexation  would 
b§  but  so  much  the  less  But  such  (as  every 
ope  sees,  and  as  we  have  seen  alieady)  is  not 
the  effect  of  acknowledged  untrustworthiness 
on  the  part  of  the  deponent,  where  it  is  on 
his  own  shoulders  that  the  burthen  of  the 
decision  falls.  On  the  contrary,  the  more 
untrustwoitby  he  appear*  as  to  other  points, 
the  surer  eveiybody  i*,  that  whatever  part  of 
his  evidence  is  understood  by  him  to  operate 
to  his  own  prejudice,  is  true. 

§  6.  Case  of  evidence  *elf-diwerving  alii  in 
d,  considered. 


It  may  happen  that  the  cause  by  means  of 
which  the  depoftcnt  exposes  himself  to  the 
mischief  attached  to  the  seU-  prejudicing-  evi- 
dence, is  not  the  cause  in  hand,  but  another 
cause,  viz.  a  cause  alieady  in  piospect,  01  a 
cause  liable  to  be  produced  by  the  disclo^ui  e 
made  by  the  evidence 

In  respect  of  the  quantum  of  vexation,  the 
variation  heie  in  question  will  make  no  dif- 
ference. 

But,  compared  with  the  opposite  case  (with 
the  case  in  which  the  mischief  consists  in  an 
unfavourable  termination  of  the  suit  actually 
in  hand,)  the  reasons  in  favour  of  admission, 
the  reasons  against  the  exclusionary  rule,  ope- 
rate in  this  case  with  redoubled  force 

Against  the  evil  of  the  self-regarding  vexa- 
tion produced  by  the  self-disserving  testimony 
of  a  party,  there  is  no  other  good  to  be  sot 
than  the  advantage  attendant  on  a  right  de- 
cision, instead  of  misdecision  01  failure  of  jus- 
tice, in  that  one  cause  But  in  the  case  whqre 
the  proposed  deponent  is  an  extraneous  wit- 
ness, —  in  addition  to  that  same  lot  of  ad- 
vantage (in  so  far  as  the  testimony  is  in  this 
respect  efficacious)  theie  comes  the  advan- 
tage attendant  on  a  right  decision,  instead  of 
mbdecision  or  failure  of  justice,  in  another 
cause:  to  wit,  the  additional  cause  to  which 
it  is  the  tendency  of  such  disclosure  to  give 
birth. 

Prosecution  for  robbery  .  John  Stiles  ex- 
amined in  relation  to  it,  in  the  chaiacler  of 
ill  extraneous  witness  A  question  is  put,  the 
tflect  of  which,  were  he  to  answer  it,  might 
be  to  subject  him  to  conviction  in  respect  of 
another  robbery,  attended  with  murder,  in 
which  be  bore  a  share.  On  the  ground  of 
public  Utility  and  common  sense,  is  there  any 
reason  why  the  collateral  advantage  thus 
proffered  ty  fortune  to  justice  should  be 
foregone?  RefwiuK  to  compass  the  execu- 


or  better  means  can  you  ever  hope  to  com- 
pass it? 

The  punishment  he  will  incur,  if  any,  will 
be  a  distinct  punishment,  for  a  distinct  of- 
fence; an  offence  which,  at  the  institution  of 
the  suit,  was  perhaps  nevei  thought  of. 

Be  it  so :  and  should  this  happen,  where 
will  be  the  mischief9  wherein  consists  the 
guevance?  That  a  ciime,  which,  but  for  the 
accident,  might  peibaps  have  remained  un- 
punished, comes,  by  means  of  this  accident, 
to  be  punished  Of  the  penal  law  in  question, 
nothing  being  known  but  that  it  is  a  penal 
law,  is  it  thereby  known  to  be  a  bad  one?  and 
to  such  a  degree  a  bad  one,  that  the  execution 
of  it  is  a  grievance  ?  Is  the  state  of  the  law 
then  such,  that  a  law  taken  at  i  andom  is  more 
likely  to  be  a  bad  one  than  a  good  one  ?  a 
nuisance  than  a  security?  Or  is  a  law  the  less 
likely  to  be  good,  the  more  likely  to  be  bad, 
because  it-. is  by  this  accident,  rather  than  any 
other,  that  the  tiarisgression  of  it  happens  to 
be  hi  ought  to  light  ^ 

This  increase  of  reason,  this  reduplication 
of  advantage,  extends  itself  (it  is  evident) 
with  proportionable  force  from  the  top  to  the 
bottom  of  the  scale  of  good  on  one  hand,  of 
evil  on  the  other,  attached  to  self- prejudicing, 
to  self- disserving,  evidence,  to  all  degrees  of 
fcelf-cnininativc — to  all  degrees  of  self-oiiera- 
tive.  to  all  suits  called  ciimmal — to  all  suits 
called  civil 

But  \\hat  shall  we  say,  if,  by  a  summons 
to  appear  as  a  \v  it  ness  in  a  cause  (penal  or 
non-penal )  between  other  peisoiis,  an  indi* 
udiicil  is  purposely  entrapped,  and,  being  (in 
obedience  to  that  summons)  actually  in  coui  t, 
is  mt  et  rogated  conceimng  a  distinct  offence 
supposed  to  have  been  committed  by  himself, 
and,  in  consequence  of  his  answers,  stopped 
and  consigned  to  durance.  What?  Wh>, — 
that,  so  a  delinquent  be  but  brought  into  the 
hand*  of  justice,  just  as  well  may  it  be  by 
this  means  as  by  any  othei.  Truth  is  not 
violated  —  fiction  is  not  employed  no  false 
tale  is  told  —  no  falsehood  hei  e  defiles  the  lips 
of  justice 

Noi,  though  possible,  is  the  case  likely  to 
be  frequent  The  question  must  be  relevant, 
pertinent  to  the  cause  actually  in  hand,  or  an 
answer  will  not  be  (for  it  ought  not  to  be) 
allowed  to  be  given 

fl  he  suit  not  as  yet  in  hand,  may  possibly 
have  been  the  principal  object  in  view  in  the 
summons.  But  what  if  it  be  ?  If,  instead  of 
being,  in  this  way,  stopped  when  appearing 
to  give  evidence  in  anothei  suit,  the  witness 
had  been  arrested  111  consequence  of  a  direct 
charge  made  upon  him  on  the  ground  of  such 
his  offence, — in  what  respect  would  his  guilt 
havfe  been  increased,  or  his  suffering,  in  re- 
spect of  it,  diminished? 

Even  now.  it  occasionally  happens  that  a 


Cfl,  III}  IMPROPER  EXCLUSIONS— SELF-DISSERVING. 


407' 


a  cause  to  which  he  is  not  a  party,  appears 
accordingly,  and,  being  deemed  guilty  of  per- 
jury, is  committed. 

But  even  under  the  supposition  that  the 
admission  of  indirectly  elicited  self-convicting 
evidence  were,  as  such,  improper ;  still,  if  the 
admission  of  dirtctly  elicited  self-convicting 
evidence  b&  proper,  no  distinct  mischief  can 
be  chargeable  to  the  account  of  self-convict- 
ing.evidence  when  indirectly  elicited.  Why? 
Because,  admitting  the  propriety  and  conse- 
quent existence  of  the  pi  act  ice  of  admitting 
self-convicting  evidence,  a  regulation  exclu- 
ding the  faculty  of  extracting  self-convicting 
evidence  incidentally,  would  not  operate  as  a 
bar  to  the  supposed  mischief:  since  the  evi- 
dence in  question,  if  not  extracted  out  of  the 
cause  in  which  it  happens  incidentally  to  pre- 
sent itself,  might  always  be  obtained;  viz.  by 
a  distinct  suit  instituted  on  purpose:  and  \\itli 
the  same  mischief  and  suffering  to  ihe  paity 
prejudiced, — viz.  the  delinquent;  though  not 
with  the  same  convenience  in  respect  of  dis- 
patch, and  in  respect  of  the  tin  owing  those 
fuller  and  ulteiior  lights  that  might  thus  be 
thrown  upon  the  offence  fir&t  pursued,  by  other 
offences  that  happen  to  be  connected  with  it. 
In  a  word,  supposing  direct  evidence  of  this 
kind  to  be  admitted,  —  then,  if  jou  exclude 
incidental,  whatever  effects  may  be  appre- 
hended from  it,  of  a  kind  which  aie  (with  or 
without  reason)  regarded  as  inconvenient, 
will  still  be  produced,  hut  \\ith  additional 
inconvenience. 

An  effect  (for  example)  which  certainly 
might,  by  design  and  contrivance,  be  hi  ought 
into  existence  by  incidental  ^elf-convicting evi- 
dence, is,  that  of  instituting  a  sort  of  feigned 
suit,  penal  or  non-penal,  tor  the  purpose  of 
bringing  to  light,  not  the  f.irl*  belonging  pro- 
perly and  diiectly  to  the  avo\\cd  cau^e  of 
action,  but  others,  of  a  complexion  differing 
to  any  degree  of  remoteness.  Suppose,  for 
example,  a  project  formed  for  bringing  down 
disgrace  and  punishment  on  the  head  of  an 
individual,  by  means  of  questions  to  be  put 
to  him,  in  the  character  either  of  a  defendant 
or  a  witness,  in  a  cause  to  be  instituted  on 
purpose;  drawing  thus  out  of  his  mouth  the 
confession  of  some  crime,  or  disgraceful  act, 
for  which  he  has  not  been  prosecuted.  May 
not  this  be  done?  Yes:  but  not  with  any 
advantage  to  the  party  whose  invention  is 
supposed  to  be  thus  emplojed,  nor  with  any 
disadvantage  to  the  party  against  whom  it  is 
supposed  to  be  emplojed.  Why?  Because  in 
this  there  is  nothing  more  than  what  might 
be  done  in  a  direct  and  ordinary  \\ay,  by  a 
suit  instituted  on  purpose. 

In  every  point  of  view,  then,  in  which  it 
can  be  considered,  the  practice  in  question 
appears  to  stand  clear  of  objection.  In  the 
first  place,  because  the  result  supposed  to 
be  produced,  cannot,  with  any  propriety  or 


consistency,  be  reckoned  in  the  number  of 
undesirable  results:  in  the  next  place,  be- 
cause, though  it  were,  no  ulterior  facility  i*> 
afforded  for  the  production  of  this  supposed 
undesirable  result :  no  new  or  ulterior  faci* 
hty  is  afforded,  beyond  what  would  exist 
without  it. 

Under  the  sj  stems  of  procedure  derived 
from  the  Roman  law,  and  in  particular  under 
that  formerly  pursued  in  France,  self-convict- 
ing evidence  being  allowed  to  be  extracted 
in  the  direct  way,  so  is  it  in  the  incidental 
and  occasional  way  above  described.  The 
result  is  in  the  highest  degree  favourable  to 
the  interests  of  justice.  At  a  very  early  pe- 
riod of  in>  studies,  accident  having  conducted 
me  to  the  collection  of  remarkable  trials 
known  by  the  name  of  the  Causes  Cetebres, 
comparing  what  I  there  observed  with  such 
observations  as  it  had  fallen  in  my  way  to 
make  in  i elation  to  trials  (and  especially  in 
criminal  causcsj  conducted  in  the  English 
mode,  one  verx  btnking  point  of  diversity 
caught  my  eye.  In  the  English  mode,  when 
any  plan  of  deep  and  extensive  artifice  and 
villainy  proented  itself,  it  was  only  into  here 
and  theie  a  corner  of  it  that  the  light  of 
discovery  appeared  to  have  been  thrown  :  a 
multitude  of  circumstances  remained  still 
involved  in  duiknctm :  a  multitude  of  parti- 
cular still  remained,  in  icspect  of  which,  the 
mind  of  the  inquncr  lemained  unsatisfied  :  he 
who  should  propose  to  himself  to  draw  up  a 
complete  history  of  the  criminal  transaction, 
would  find  materials  continually  wanting  — 
would,  inji  word,  find  the  task  impracticable. 
Why  ?  Because,  out  of  a  multitude  of  delin- 
quencies committed,  the  inquiry  was,  by  the 
narrowness  of  the  path  chalked  out  for  the 
course  of  procedure,  confined  to  one :  because, 
by  this  or  that  arbitrary  and  irrational  rule, 
a  syal  was  pitf  upon  the  lips  of  those  w'iO 
knew  most  about  the  mutter. 

In  the  French  mode,  on'the  other  hand, 
every  tiansaction  appeared  to  be  sifted  to  the 
bottom;  no  doubt  reiridiriuil  :  all  the  actors 
—  all  the  sufferers — \\eru  brought  upon  the 
stage;  proximate  causes,  remote  causes,  con- 
comitant circumstances  and  consequences,  all 
stood  before  the  reader  at  a  view. 

In  the  same  proportion  in  which  the  faculty 
arid  practice  of  reaping  the  collateral  advan- 
tage now  and  then  presented  by  the  self-dis- 
serving testimony  of  an  extraneous  witness, 
is  beneficial  to  the  interests  of  society,  it  is 
prejudicial  to  the  opposite  and  adverse  inte- 
rest,— the  interest  of  the  professional  law* 
yer,  under  every  system — the  interest  of  the 
official  as  well  as  of  the  professional  lawyer, 
under  the  fee-gathering  system. 

It  defrauds  him  (that  is,  if  admitted,  which 
he  has  taken  care  it  shall  not  be  — it  would 
defraud  him,)  and  in  a  double  way,  of  hirfdueT 
In  the  suit  already  in  hand,  it  defrauds  him 
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Of  the  several  advantages  already  enumerated 
under  the  head  of  tbe  uses  of  the  exclusionary 
rule  to  tbe  man  of  law.  By  means  of  the 
effect  with  which  it  may  be,  and  (when  the 
testimony  thus  obtained  is  sufficient  to  war. 
rant  the  decision  it  points  to)  ought  to  be, 
attended,  it  defrauds  him  of  the  whole  of 
the  profit  that  might  have  been  extracted 
from  the  additional  suit,  had  it  commenced 
and  been  continued  in  the  tegular  and  ordi- 
nary course .  it  produce?  to  the  community 
at  large  the  benefit  of  two  suits,  with  the  de- 
lay, vexation,  and  expense,  and  consequently 
with  the  lawyer's  profit,  of  no  more  than  one 
This  being  the  case,  it  may  without  diffi- 
culty be  imagined  how  sincere  an  abhorrence 
the  idea  of  a  practice  thus  informal  and  ir- 
regular excites  in  their  inflexible  and  learned 
breasts :  with  what  heroic  firmness  they  ad- 
here, on  this  doubly  important  ground,  to  the 
exclusionary  rule :  with  how  tender  a  sym- 
pathy they  contemplate,  as  if  it  were  then 
own,  the  peril  of  the  malefactor,  or  other 
evil-doer — in  whatever  degree,  and  on  which- 
ever side  of  the  cause,  their  customer,  then 
partner,  their  best  friend 


CHAPTER  IV. 

INCONSISTENCIES  OF  ENGLISH  LAW  IN  RtUARD 
TO  SELF-DISSERVING  IVIDEMI* 

THIS  rule,  this  exclusionary  rule,  which 
grounds  itself  on  the  evil  of  vexation,  would 
not  be  a  rule  of  junspruderitial  law  (more 
particularly  of  English  junsprudeirtial  litw,) 
if  it  had  not  its  exceptions  •  and  these  ex- 
ceptions (no  intimation  being  given  of  them 
in  the  rule)  forming  so  many  corit  indict  tons  , 
and  the  reasons  of  them  (not  being  good  but 
on  the  supposition  that  theie  are  no  reasons, 
or  none  but  bad  ones,  tor  the  ;ule)  foirmng 
to  many  inconsistencies 

In  a  former  place  there  was  occasion  to 
mention,  in  the  character  of  so  many  uses  to 
justice  attending  the  admission  of  self-pi  eju- 
dicing  testimony  (that  is,  of  questions  lead- 
ing  to  the  extraction  of  it,)  that  thereby  the 
receipt  oi  two  other  species  of  evidence  from 
the  same  source — evidences  equal  at  least 
in  vexation*  inferior  in  instructivcness,  safety, 
and  trustworthiness — would  in  gcneial  be 
saved.  These  weie — )  Capers  (such  as  letters 
or  memorandums)  containing  a  discouise  sup- 
posed  to  be  that  of  the  party ,  and  2  The 
supposed  ext raj udicial  conversation  supposed 
to  b&  held  by  the  party,  on  any  occasion  not 
being  a  judicial  one,  and  reported  by  another 
person  in  the  character  of  a  judicial  witness.* 

Useful,  in  case  of  necessity,  for  the  pur- 
pose of  strengthening  or  weakening  the  opi- 
nion of  the  trustworthiness  of  the  immediate 
evidence  from  the  same  source, — useful, 
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though  less  safe,  in  the  character  of  succe- 
danea  to  it  when  it  is  not  to  be  had,—  who 
does  not  see  how  bad  a  substitute  these  un« 
sanctioned  and  uncross-examinable  evidences 
make,  fof  the  mass  of  immediate  testimony 
from  tbe  same  souice  7  when  it  is  to  be  had, 
and  under  the  same  securities  for  its  correct- 
ness and  completeness  (viz.  oath«or  what  is 
equivalent,  and  counter-in  ten  ogation)  as  in 
the  case  of  an  extraneous  witness 

These  secondary  and  infenoi  species  of 
evidence  are  accordingly  admitted  but  upon 
what  terms  *  Upon  the  terms  of  their  not 
receiving  the  continuation,  information,  ex* 
plaiidtion,  or  completion,  that  could  have  been 
applied  to  them  by  tbe  immediate  evidence 
from  the  same  original  source.  Upon  con- 
dition of  their  being  freed  from  that  check  — 
ot  the  judge's  refusing  to  himself  the  benefit 
of  that  security  again bt  deception  and  mi*~ 
decision  &  and  no  otherwise. 

1  Fust  contiadiction  to  the  exclusionary 
rule   — admission  of  the  supposed  casually 
and  extiujudicially  written  discourse  of  the 
person  excluded,  to  whom,  tor  fear  of  vex- 
ing him  (be  standing  or  not  standing  there,) 
no  questions  are  permitted  to  be  put 

2  Second  contradiction  to  the  exclusion- 
ary tule  — admission   ot  hearsay  evidence, 
purporting  to  contain  the  casuallv  and  ex- 
tiajudicially  spoken  discourse  of  the  person 
to  \vhom,  foi  fear  ot  vexing  him  (he  stand- 
ing or  not  standing  there,)  no  questions  arc 
penmtted  to  he  put 

CM  the  vexation,  tor  the  avoidance  of  which 
Mich  saciihces  have  been  made,  —  sacrifices 
not  to,  but  o/,  the  interests  ot  tuith  and 
justice, — an  estimate  may  now  be  made  It 
is  the  difference  between  that  which  a  man 
feels  when  the  testimony,  in  consequence  of 
which  he  sees  himself  exposed  to  suffer,  what- 
ever it  be,  issues  on  the  occasion  in  hand 
immediately  out  of  his  own  lips  or  fiom  his 
own  pen,  —  and  that  which  he  feels,  when-— 
testimony  to  the  same  effect,  exposing  him 
to  the  same  suffering,  neither  moie  nor  less, 
having  happened  on  some  preceding  occa- 
sion to  escape  from  his  own  lips  or  his  own 
pen, — he  hear*  or  sees  it  bi  ought  out  against 
him  on  the  occasion  in  hand,  tiom  the  lips  or 
the  pen  of  some  other  person ,  —  the  differ, 
ence  between  what  he  feels  at  hearing  bi  ought 
out  against  him  information  which  dropped 
from  him  at  a  time  when  he  was  off  bih 
guard,  and  knew  not  the  use  that  would  be 
made  of  it, —  and  that  which  he  feels  at  the 
yielding  the  same  information  at  a  time  when 
he  is  completely  upon  his  guard.  Now  then, 
what  is  the  real  value  of  tbe  mischief,  in 
contemplation  of  which  an  amendment  has 
been  made  on  the  maxim,  fiat  justitia,  ruai 
calitro—jusu  ti&  being  erased,  and  injutttlw 
substituted9 

But  it  in  a  weight  adt'ed  to  a  man's  affiic* 
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tton  (it  may  be  said)  to  have  tbe  proof  that 
is  to  subject  him  to  punishment  drawn  out 
of  his  own  mouth.  A  weight?  No,  not  of 
a  feather.  What  is  this  burthen,  compared 
with  the  burthen  imposed*  without  remorse 
upon  individuals  completely  innocent  —  up- 
on the  individuals  convened  as  witnesses? 
The  suffering  —  the  real  suffering  —  is  that 
which  is  inflicted  by  'the  punishment  itself: 
a  suffering,  the  infliction  of  which  is  by  the 
supposition  (speaking  with  reference  to  the 
aggregate  interests  of  the  community)  a  de- 
sirable event.  In  that,  and  that  alone,  con- 
sists the  real  affliction.  As  to  the  supposed 
addition  —  a  mere  metaphorical  quantity  — 
except  in  the  mind  of  the  rhetorician  it  has 
no  existence. 

You  are  sure  of  being  convicted:  by  what 
sort  of  evidence  would  you  choose  rather  to 
be  convicted?  By  the  evidence  of  other  peo- 
ple without  any  of  >  our  own,  or  hv*evidenrc 
of  other  people's  and  jour  own  together?  — 
Were  a  question  of  this  sort  put  to  a  male- 
factor, would  it  not  be  matter  of  perplexity 
to  him  to  choose?  Would  not  a  pot  of  beer 
or  a  glass  of  gin,  on  whichever  side  placed, 
be  sufficient  to  turn  the  scale? 

But  allowing,  for  the  sake  of  argument, 
that  there  is  a  difference  between  the  pain 
in  the  one  case  and  the  pain  in  the  olluT  — 
for  my  own  part,  1  can  ^ee  none  —  but  if  there 
be,  can  it  be  assumed  as  a  competent  and 
sufficiently  broad  and  bolid  ground  for  the 
establishment  of  a  rule  of  law  ?  Is  there  any- 
thing here  capable  of  being  set  against  the 
mischiefs  of  impunity?  the  mischiefs  of  the 
offence  (be  it  what  it  may)  which  the  law  in 
question  —  the  law  which  the  rule  of  exclu- 
sion in  question  seeks  to  debilitate  —  is  em- 
ployed to  combat? 

Justice  out  of  the  question  (which  ceitainly 
has  nothing  to  do  in  it,)  refer  the  matter 
to  mercy  —  whatever  be  meant  by  mercy  — 
and  ask,  whether  a  malefactor  be  the  U^s  de- 
serving of  mercy,  because  it  so  happens,  that, 
without  putting  any  questions  to  himself, 
evidence  sufficient  for  conviction  happens  to 
come  in  from  other  sources? 

In  Kngland,  society  exists;  therefore  En- 
glish  law  m  ?/*/  have  given  admission,  either 
to  the  makeshift  or  to  the  regular  evidence 
from  that  same  source.  It  excludes  the  re- 
gular —  it  admits  the  makeshift.  Observe, 
then,  the  result  of  this  prodigious  scrupulo- 
sity, of  this  sentimental  tenderness:  —  a  pre- 
ference, and  that  an  exclusive  one,  given  to 
inferior  evidence. 

Lawyer.  Inferior?  Ay,  in  your  estimation. 

Non-Lawyer.  Yes:  But  I  speak  not  of 
my  own  estimation  only,  nor  of  tbe  estiryi- 
tion  of  men  in  general  only,  but  of  your  own. 
Suppose  it  the  case  of  .m  extraneous  wit- 
ness—a person  whose  testimony  it  is  pro- 
posed  to  call  in,  he  having  no  share  or  in- 


terest  in  the  cause.  Do  you  in  that  caw 
accept  of  a  letter  or  memorandum  of  his*  of 
a  supposed  extrajudicial  discourse  of  his,  lit 
lieu  of  the  judicially  delivered  testimony  of 
his  own  hand,  or  the  immediate  evidence  of 
his  own  lips?  Do  you  in  this  instance  ex- 
clude the  regular,  open  the  door  to  the  make- 
shift evidence,  from  the  same  source?  Not 
you,  indeed:  far  from  excluding  the  regular 
evidence,  you  do  not  admit  the  makeshift; 
far  from  giving  an  exclusive  admission  to 
the  makeshift,  you  do  not  (unless  inciden- 
tally, for  iniirmation  or  confirmation)  give  it 
any  admission  at  all. 

3.  In  the  short  and  disastrous  reign  of 
Philip  and  Mary,  came  out  the  statute*  so 
often  mentioned,  in  virtue  of  which,  incases 
treated  as  criminal,  and  where  the  punish- 
ment ri*es  to  that  of  felony,  justices  of  the 
peace,  acting  sinpl\ ,  arc  empowered  to  resort 
to  the  mouth  of  the  defendant  (the  supposed 
transgressor)  for  information  on  the  subject 
of  the  offence. 

Not  a  sj liable  can  he  utter  that  may  not 
have — that  was  not  designed  at  least  to  have 
in  case  of  his  having  been  guilty  —  the  effect 
of  self-criminative  evidence.  Not  a  minute 
alter  any  such  question  put  to  him  can  he 
remain  silent,  but  his  Mlence  (at  least  if  the 
use  were  made  of  it  that  might,  and  ought, 
and  was  intended  to  be  made  of  it)  would, 
in  like  manner,  have  the  effect  of  self-crimi- 
nating evidence. 

Contradictory,  however,  as  this  statute  is, 
when  compared  with  the  jurisprudential  rule, 
the  charge  of  inconsistency  (it  must  be  con- 
fessed) extends  not  to  this  case.  The  rule 
wa*  the  work  of  the  man  of  law  Decking  his 
o\vn  ends:  the  exception  —  a  sprig  of  com- 
mon sense,  imported  from  the  continent  of 
Europe,  and  planted  in  a  bed  of  nonsense 
and,  h>pocris\^  by  which  it  has  been  neany 
choked  —  was  the  work  of^  the  sovereign, 
seeking  the  welfare  of  his  people  through 
the  ends  of  justice.  Happy  the  nation,  had 
no  worse  ini|>ortation  taken  place  under  the 
auspices  of  Spanish  influence! 

Third  contradiction  to  the  exclusionary 
rule :  —  propm  iiV>i'\  examination  of  suspected 
felons,  iindor  the  statute  of  Philip  and  Mary. 

Thus  far  we  have  seen  the  contradictions 
given  to  the  rule,  when  the  punishment,  to 
which  the  man  exposes  himself  by  his  self- 
criminative  evidence,  is  ultra -pecuniary  ; 
rising,  in  its  lowest  degree,  above  the  high- 
est level  to  which  pecuniary  punishment  is 
capable  of  extending  itself. 

Observe,  now,  the  contradictions  which  it 
has  received  in  the  case  where  the  punish- 
ment is  not  ultra-pecuniary,  —  does  not,  in 
its  highest  degree,  rise,  in  point  of  afflictive* 
ness,  above  the  level  of  pecuniary  punish- 
ment.    __  •  * 
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But  in  the  ease  where,  in  how  heavy  a 
degree  soever  onerous,  the  heaviest  obligation 
to  which- the  party  stands  exposed  does  not 
Wear  the  name  of  punishment,  —  self-onera- 
tive,  self-onerative  simply,  is  the  name  that 
baft  been  given  to  the  evidence.  The  cases 
embraced  by  •elf-cnminatwc  evidence  ex- 
posing the  party  to  punishment  not  Wyond 
pecuniary,  and  the  cases  embraced  by  evi- 
dence simply  self-onerative,  are  therefore,  to 
ibis  purpose  at  least,  the  same  cases  the  rules 
and  practices,  therefoie,  that  operate  in  con- 
tradiction to  the  rule  excluding  self-onerative 
evidence,  are  <*o  many  contradictions  to  the 
rule  by  which  self-criminative  evidence,  to 
the  effect  of  punishment  not  ultra- pccumaiy, 
stands  excluded 

4.  A  motion  for  an  information  (a  criminal 
information)  is  a  suit  intituled  to  know 
whether  a  suit  shall  he  instituted  a  suit  ear- 
ned on  upon  the  wotst  evidence  that  can  be 
found,  to  know  whethei  a  suit  foi  the  same 
cause  shall  be  cairied  on  upon  good,  01  less 
bad,  evidence  .  a  suit  carried  on  upon  preme- 
ditated, preconcerted,  uncross-exammable  evi- 
dence, to  know  whether  the  same  suit  shall 
be  carried  on  upon  uripremediUble,  uncon- 
certable,  cio^-exammcd  evidence. 

When  the  pi  operation  is  in  this  mode  (and 
there  are  few  crimes  shoit  of  capital,  the 
prosecution  for  which  may  not  be  can  led  on 
in  this  mode,)  the  principal  piece  is  never 
suffered  to  he  performed  befoie  a  single  judge, 
for  the  benefit  of  justice,  till  in  this  style  a 
prelude  to  it  has  been  rehearsed  at  his  ma- 
jesty's theatre  in  Westnunstei  Hall,  tor  the 
benefit  of  the  lawyers 

Lawyer.  Nay,  but  \\hat  is  this  to  the  pin- 
pose?  Here  no  questions  are  asked  the  de- 
fendant says  what  he  pleases 

Non-Lawyer  True,  &ir,  no  questions  are 
put  in  the  form  of  questions  , but  allegations 
have  been  made  —  allegations,  which,  to  the 
purpose  here  iri'hand,  howsoever  imperfectly 
calculated  for  the  complete  and  coirect  dis- 
covery of  truth,  have  the  effect  of  questions 
By  the  affidavits  of,  those  willing  \vitnesses 
whom  hdfhas  procured  to  join  with  him,  the 
prosecutor  has  made  Ins  cht^rge  The  defen- 
dant delivers  in  his  affidavit  or  not,  as  he 
thinks  fit*  but  (the  urle  having  been  made 
Upon  him  to  show  cause)  so  sure  as  he  omits 
to  deliver  in  an  affidavit,  so  surely,  in  this 
preliminary  suit,  is  he  cast  If  he  pleases, 
he  may  be  silent,  taking  the  consequences  , 
and  so  he  may  be,  though  the  exclusionary 
rule  were  abolished 

Of  a  complete  abolition  of  the  exclusionary 
rule,  vhat  (at  least  in  the  case  of  a  party) 
would  be  the  effect  ?  Not  compulsion,  the 
exaction  of  an  answer ;  but  simple  permis- 
sion —  permission  to  put  questions:  he  to 
whom  the  question  is  put,  answering  or  not 
,  at  pleasure. 


Are  you  an  equity  draughtsman  ?  You  are 
not  to  learn,  then,  that  in  equity,  an  allega- 
tion, a  charge,  is  everything — a  question, 
nothing.  Is  the  fact  made  up  into  a  charge? 
Question  or  no  question,  interrogatory  or  no 
inteirogatory,  an  answer  is  compelled,  and 
compelled  by  means  far  more  rigorously  coer- 
cive Is  an  interrogatory  put  without  a  charge 
for  its  suppoit  ?  Ft  is  as  if  nothing  had  been 
said 

Lnww .  But  ran  you  say  the  obligation 
upon  him  to  ans\\  er  is  equally  coercive  in  this 
ca«=e,  as  before  a  jury  at  the  assizes,  the  Old 
Bailey,  or  GmldbalP 

Non-Lawyer  Oh  }  es ;  that  I  can*  The 
obligation  to  speak  ti  tie,  no  on  the  contrary, 
if  he  be  guilty,  he  has  every  encouragement 
that  can  he  given  to  him  to  engage  him  to 
speak  false,  and  upon  his  oath — to  engage 
him  to  commit  peijury  L  Time  for  preme- 
ditation* 2  Attorneys  and  counsel  to  in- 
struct and  assist  him  in  the  arts  of  evasion  ; 
3  Time  for  concerting  a  story  with  co-affidavit 
men  and  co-peijurers,  if  he  can  get  any;  4. 
No  questions  asked  ,  5  The  assurance  that  if 
he  swears  hard  enough,  Ins  own  testimony, 
though  with  the  testimony  of  the  prosecutor 
in  tine  teeth  of  it,  will  be  conclusive,  and  save 
him  from  all  further  trouble  Tiutb,  there* 
fore,  if  guilty,  he  has  every  encouragement 
not  to  speak  but  something  he  is  bound  to 
say,  or  condemnation  ensues.  If  the  charge 
be  strong  enough,  to  one  or  other  obligation 
he  stands  bound  continually  — either  to  cri- 
minate himself,  or  to  perjuie  himself. 

Lawyer  Condemnation*  whj  talk  of  con- 
demnation *  Is  not  the  trial,  the  inquiry  by 
the  lesult  of  which  he  may  be  either  convicted 
or  acquitted,  yet  to  come  ? 

Non-Lawyer.  Yes  ,  m  the  case  of  an  infor- 
mation But  be  pleased  to  go  on  to  the  next 
aiticle 

5  There  are  a  class  of  suits  which,  though 
riot  much  less  fiequent  than  the  denominated 
ones,  have  never  yet  received  a  name  ;  let 
us  call  them  Motion  Causes  The  demand, 
—  instead  ot  being  stated  by  the  pen  of  one 
sort  of  lawyer,  in  the  foun  of  a  written  in- 
strument, an  indictment,  an  information,  a 
declaiation  lodged  man  office,  —  is  stated  by 
the  tongue  of  another  soit  of  lawyer,  in  a 
harangue  made  in  open  court,  called  a  motion. 
Instead  of  being  tiied  on  vnd  voce  evidence, 
the  question  in  this  case  is  tried  solely  upon 
affidavit  evidence. 

On  an  infoimution,  after  having  had  the 
advantage  of  being  condemned  once  on  bad 
evidence,  a  man  may  have  the  privilege  of 
being  condemned  again  upon  better  evidence. 
But  in  a  motion  cause,  condemned  once,  he  it 
condemned  for  good  and  all  if  condemned  at 
all,  he  is  condemned  upon  the  bad  evidence. 

Of  these  motion  causes,  some  are  consi- 
dered as  criminal  causes,  some  as  civU  causes. 
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Criminal  causes:  for  example,  motions  for 
attachment;  motions  that  the  defendant  may 
answer  the  matters  of  the  affidavit.  Civil 
causes :  for  example,  motion  to  set  aside  pro- 
ceedings for  irregulaiity  ;  motion  to  set  aside 
an  award  that  has  been  made  a  rule  of  court. 

Under  the  head  of  motion  causes  may  be 
ranked  (to  this  purpose  at  least)  petition 
causes:  the  causes  by  \\hich  musses  of  pro- 
perty are  disposed  of  to  any  amount,  in  the 
case  where  the  possessor  has  been  aggregated 
to  that  class  of  insolvent  debtors  who  have 
been  styled  bankrupts.  In  these  cases,  what- 
ever motion  the  ears  of  the  judge  are  enter- 
tained  with,  is  preceded  by  a  written  instru- 
ment called  a  petition,  \\hich  gives  him  little 
trouble.  In  tlu^e  ivses,  the  evidence  by 
which  the  canst-  is  decide*!  being  purely  affi- 
davit evidence,  they  present,  in  this  respect, 
no  difference  to  di&tinguMi  them  from  the 
aggregate  mm*  ot  motion  cau&e^.  * 

G.  Another  occasion  on  which  self-dis^er- 
ving  evidence,  and  that  self-criminating,  is 
not  only  allowed  to  be  called  tor,  but  com- 
pelled, is  that  on  which  the  evidence  is  ex- 
tracted from  a  defendant  by  the  subordinate 
judge  called  the  master,  by  means  ot  ready 
written  questions,  called  on  this  occasion  i/«- 
tcrroyatorirs. 

So  seldom  docs  the  occasion  for  this  ope- 
ration present  itself,  that  it  would  not  have 
been  worth  nrjiitioning,  except  that  it  may 
be  seen  th<it  it  has  not  been  overlooked. 

In  the  ca^c  of  an  information,  the  second 
inquiry  before  a  jury  comes  on  of  course,  it, 
—  on  motion  for  leave  to  file  the  information, 
and  the  firs&t. inquiry —  affidavit  inquiry  (if  an 
inquiry  it  can  be  called,  on  which  no  ques- 
tions are  asked)  in  consequence,  —  the  nile 
to  show  cause  is  followed  by  an  absolute 
rule,  leave  granted,  and  information  tiled. 
If  the  second  inquiry  comes  of  couise,  the 
cause  cannot,  to  the  disadvantage  of  the  de- 
fendant's side,  be  detei  mined  without  it. 

In  the  case  of  an  attachment,  unless  it  be 
in  one  out  of  several  hundred  (not  to  say 
thousand)  causes  the  first  inquir)  is  the  only 
one  ;  the  tate  of  the  defendant  is  determined 
by  it. 

Hut  in  a  case  that  has  been  known  now 
and  then  to  happen,  after  the  fate  of  the  de- 
fendant has  been  determined  on  the  ground 
of  the  affidavit  evidence,  with  or  without 
extraneous  witnesses  on  both  sides,  the  de- 
fendant alone  is  subjected  to  a  second  inquiry, 
performed  by  the  ready  written  questions  as 
above  mentioned. 

On  an  occasion  of  this  soit,  no  more  re- 
serve is  used  than  would  have  been  used  had 
the  rule  *nemo  tenetur  seipsum  prodere  jicver 
been  heard  of.  If  time  is  given  him  to  study 
his  answer,  and  a  copy  of  the  interrogatories 
given  him  for  that  purpose,  he  is  thereby 
Examined  in  the  way  a  defendant  is  examined 


in  the  civil  suits  called  equity  suits.  If  *n< 
swers  are  required  of  him  on  the  spot,  he 
is  thereby  examined  as  extraneous  witnesses 
are  examined,  on  the  occasion  of  these  same 
equity  suits. 

7.  Must  it  be  mentioned?  Yes,  it  must; 
how  frequeht  soever  may  be  the  need   of 
mentioning:  it  on  other  occasions :  —  or  the 
catalogue  of  the  inconsistent  infringements 
of  this  rule  will  not  yet  be  complete.     In 
cases  of  indictment  and  information,  if  the 
defendant  has  been  convicted  by  his  own  de- 
fault,  or  "by  a  jury  upon  the  good  evidence, 
the  appetite  of  the    partnership  is  not  yet 
satisfied:  the  chain  of  inquiries  is  not  yet 
regarded  as  complete,  without  a  third  inquiry, 
in  which  the  cause  is  tried  over  ngain  upon 
the  bad,  the  affidavit,  evidence.  1  speak  of 
the  supplemental  inquiry,  carried  on  ante- 
cedently to,  or  upon,  his  being  brought  up 
for  judgment. 

By  the  same  evidence  by  which  the  same 
cause  is  thus  tried  o\pr  again  for  the  third 
time,  another  cause  (it  frequently  happens) 
is  tried  for  the  first  and  last  time,  —  another 
cause,  of  which  no  jury  has  had  cognizance. 
I  speak  of  the  charges  so  frequently  brought 
against  the  same  defendant,  tor  misbehaviour 
alleged  to  have  taken  place  at  a  time  subse- 
quent to  that- of  his  conviction  by  the  jury 
for  the  former  cau^e. 

Such  is  the  lespcct  really  paid  to  that  most 
useful  of  all  stalking-horses,  an  English  jury  : 
the  gorgeous  idol,  under  whose  convenient 
mantle  so  many  abuses  lodge  themselves. 
Such  is  the  respect  really  paid,  even  in  cri- 
minal causes,  to  the  accommodating  maxim 
—  to  the  flexible,  the  truly  Lebbian  rule,  nemo 
tenetur  wijtsum  prodere. 

On  every  man,  obligation  to  betray  him- 
self :  to  every  man,  encouragemen£  at  the 
s?yne  time  Jo  perjure  himself.  Such  i?  the 
state  of  things,  as  often  as,  in  regard  to  n 
disputed  question,  affidavit  evidence  is  re- 
ceived. 

8.  Coeval,   or  not  much  short  of  coeval, 
with  the  practice  on  jury  trials  which  admits 
not  ot  the  putting  a  question  to  either  party 
in  the  cause,  is  the  practice  of  the  equity 
courts,  by  v\hi<h,  to  so  great  an  extent,  the 
proceedings  in  the  causes  in  which  juries  are 
employed  are  obstructed  or  overruled: -—not 
to  speak  of  the  wide-extending  class  of  de- 
mands of  which  equity  alonfe  takes  cogni- 
zance, the  all-sufficient  power  of  common 
law  not  affording  to  these  rights  so  much  as 
the  semblance  of  a  remedy. 

But  in  no  one  instance  whatever  was  any 
cause  heard  in  equity,  but — in  and  by  the 
very  instrument  (the  bill)  in  and  by  which 
the  demands  of  the  plaintiff  are  signified— 
the  defendant  is  called  upon  to  betray  him* 
self,  as  truly  as  it  is  possible  for  a  man  to  he 
called  upon  to  betray  himself*  The  question* 
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put  in  writing,  tltae  is  indeed  given 
bind  to  meditate  and  concert  nafe  perjuiy,  as 
in  the  case  of  affidavit  evidence.  Answer  he 
mutt,  or,  when  be  has  been  plagued  and 
jM|Uf»e£ed  sufficiently  in  other  ways,  his  si- 
Unce  is  taken  for  an  answer  in  the  affirma- 
tive 5  the  bill  is  taken  pro  confess ,  and  thut 
which  to  his  prejudice  the  plaintiff  prays  may 
be  done,  is  done. 

Lawyer.  But  equity  causes  are  but  civil 
causes.  Admitting  this  to  be  the  practice  m 
equity,  it  is  not,  foi  this  instance  at  least,  the 
lets  true,  that  no  man  is  bound  to  eliminate 
himself. 

Non- Lawyer  Tine,  equity  causes  we  but 
civil  causes  so  that,  by  the  effect  of  the 
question  put  to  him,  a  man  is  not  exposed  io 
lose  more  than  his  whole  estate  But  of  that 
estate  the  value  may  amount  to  any  number 
of  hundreds  of  thousands  of  pound*,  sums 
which  now-a-days  are  tunning  on  to  millions 
In  a  cause  denominated  a  ciiminal  cause,  did 
you  ever,  in  the  whole^couise  of  youi  piac- 
tice,  know  an  instance  of  a  man's  suffeung  a 
loss  to  the  amount  of  two  thousand  pound*? 
Were  the  option  your  own,  to  which  of  two 
losses  would  >ou  give  the  prefeience:  to  a 
loss  of  £2,000,  to  be  taken  from  you  in  a 
cause  calle(\  a  criminal  cause,  or  to  a  loss 
of  £200,000,  to  be  taken  fiom  you  in  a  cause 
called  a  civil  cause  9 

Contradictions  in  substance  are  not  to  be 
reconciled  by  words.  The  jurisdiction  of  the 
Courts  of  equity  is  civil  merely  be  it  so ; 
for  civil  is  but  a  word  But  if  vexation  or  no 
vexation  is  the  issue  —  if  feelings  themselves, 
not  the  words  employed  in  speaking  of  them, 
are  to  be  regarded,  —  the  quantity  of  vexa- 
tion to  which  a  man  may  thus  be  made  to 
subject  himself  by  his  testimony,  when  ex- 
tracted from  him  by  this  court  of  purely  civil 
jurisdiction,  surpasses  by  a  gient  deal  the 
utmost  quantity  of  vexation  of  the  same  kind, 
to  which  he  could  *oe  subjected  were  his  tes- 
timony extracted  from  him  with  a  view  to 
punishment,  to  be  inflicted  upon  him  undei 
the  name  of  punishment  in  a  court  of  crimi- 
nal jurisdiction,  where  either  attachment  or 
information,  and  m  peihaps  the  greater  pait 
or  the  cases  in  which  indictment,  is, the  name 
given  to  the  suit. 

Taking  the  ends  of  justice  for  the  stan- 
dard, here  ^e  see  a  tissue  of  inconsistencies 
*  Viewing  as  th£  sole  ends  in  pursuit  the  esta- 
blished ftnds  of  judicature,  all  inconsistency 
vanishes. 

The  parties  examining  one  another  vivd 
ttoee>  find  at  the  outset,  m  the  presence  of 
the  judge*  as  in  a  court  of  conscience,  —  so 
far,  no  pretence  for  fees,  no  more  than  in  a 
court  of  conscience:  no  delay,  no  pretence 
for  de)ay,  no  motives  for  producing  dcday, 
nfrin&re  than  iti  a  court  of  conscience.  Set 
them,  to  'tight  with  Affidavits  manufactured 


by  attorneys,  fees  spring  up  in  plenty.  Affi- 
davits the  seed,  perjuries  fend  fees,  like  rye** 
grass  arid  clover,  spring  up  together. 

Set  them  to  examine  one  another  in  the 
epistolary  style,  as  in  and  by  a  bill  in  equity 
(that  is  to  say,  a  pair  oi  bills,  a  bill  and  a 
cioss  bill,)  the  examination  takes  up  twice 
or  three  times  as  many  months,  as  in  a  court 
of  conscience  it  would  have  taken  minutes* 
The  prolific  examination,  crawling  on  for 
ten,  fifteen,  or  twenty  months,  fees  pullu- 
lating fiom  it  all  the  time.  A  suit  in  equity, 
peihaps,  to  do  nothing  but  get  the  evidence; 
and  then  a  suit  at  common  law,  six,  twelve, 
or  eighteen  months,  to  give  employment  to 
the  evidence 


CHAPTER  V. 

EXAMINATION  OF  THE  CASES  IN   WHICH 

LI<?H    LjfvV    PXEMPTS    ONE     PERSON    FROM 
GIVING  EVIDENCE  AGAINST  ANOTHER 

§  1    The  exemption  improper 

IF  the  testimony  of  a  party  to  his  own  p»e- 
ju dice  ought  to  be  compcllable,  so  ought  that 
of  any  other  person  It  the  vexation  of  which 
it  might  be  productive  to  Reus  to  contribute 
by  his  own  evidence  to  subject  himself  to  the 
obligations  of  justice,  affords  no  sufficient  rea- 
son for  the  dissolving  of  these  obligations,  — 
still  less  can  any  good  reason  be  drawn  from 
the  vexation  resulting  from  that  same  source, 
for  depriving  justice  of  the  benefit  of  any 
other  testimony 

This  sort  of  second-hand  vexation,  reflected 
from  the  foimer,  must  be  of  one  or  other  of 
two  descriptions  •  the  seat  of  it,  in  the  bosom 
of  one  or  other  of  tuo  pei*»ons. 

Is  it  in  ronsideiation  of  the  vexation  that 
Reus  himself  would  suffer,  from  the  prejudice 
that  might  accrue  to  him  from  the  evidence 
ofAmicu*, — is  it  tor  this  reason,  that  justice 
should  be  deprived  of  the  benefit  of  Amicus's 
testimony  9 

But  it  will  hardly  be  said,  that  a  man's 
suffenngs  will  be  greatei,  at  seeing  evidence 
tohispre]udice  exti  acted  from  another  bosom, 
than  at  feeling  it  extracted  from  his  own. 

Is  it  in  consideration  of  the  vexation  that 
Amicus  would  suffer,  from  the  thought  of  the 
prejudice  that  might  accrue  from  his  evidence 
to  Reus,  —  is  it  tor  this  reason  that  justice 
should  be  deprived  of  the  benefit  of  the  tes- 
timony of  Amicus9 

But  it  will  hardly  be  said,  that  a  man's  suf- 
ferings will  be  greater  at  the  idea  of  an  evil 
considered  as  about  to  befall  another  person 
(whether  from  his  own  instrumentality,  or 
from  pny  other  cause,)  than  at  the  idea  of  the 
same  evil — of  an  evil  the  same  in  magnitude 
(probability  and  proximity  considered*)  as 
it  to  fall  upon  himself* 

,  it  Reus  and  Amicus  were  Nisusaiii) 
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Euryalus.  But  Rcus  and  Araicus  are  not 
Nisus  and  Euryalus;  they  are  average  men. 
It  is  not  to  fabulous,  nor  yet  to  extraordinary 
characters,  but  to  ordinary  ones,  that  the  pro- 
visions of  the  legislator  ought  to  be  adapted. 
Suppose  such  a  plea  admitted  ;*  observe  the 
consequence.  By  what  criterion  shall  the  de- 
gree of  sympathetic  sensibility  on  the  part  of 
Amicus  be  determined?  By  what  sure  token, 
open  to  the  eyes  and  estimation  of  the  judge, 
shall  it  be  discovered  that  the  fate  of  Reu>  is 
in  any  degree  an  exciting  cause  of  the  affec- 
tion in  question,  in  the  breast  of  Amicus  ? 
From  the  ties  of  blood?  The  presumption  is 
strong;  but  unhappily  not  so  strong  as  to  be 
conclusive.  From  any  other  ties?  The  pre- 
sumption is  weaker  and  weaker  ad  infinitum. 
Admitted,  the  plea  would  put  into  the  hands 
of  the  jud^e,  at  least  with  the  concurrence 
of  the  proposed  witness,  the  faculty  of  ex- 
cluding or  admitting  any  man's  testimony  at 
pleasure.  The  sentimental  candidate  fur  ex- 
clusion, what  in  this  cas>e  should  he  do?  — 
should  he  speak,  and  weep,  and  faint  for  him- 
self ?  or  fee  counsel  to  speak,  and  weep,  and 
faint  for  him? 
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§  2.  Lawyer  and  client.* 

English  judges  have  taken  care  to  exempt 
the  professional  members  of  the  partnership 
from  so  unpleasant  an  obligation  as  that  of 
rendering  service  to  justice.  "  Counsel  and 
attornejs  ....  ought  not  to  be"  (say  rather 
are  nut)  "  permitted  to  discover  the  secrets 
of  their  clients,  though  they  offer  themselves 
for  that  purpose." t 

On  which  of  the  two  above-mentioned 
grounds  does  the  exemption  rest  in  those 
learned  bosoms?  IN  it  that  the  client  would 
suffer  so  much  more  from  being  hurt  by  his 
lawyer's  testimony  than  by  his  own?  or  that 
a  man  is  so  much  dearer  to  his  advocate  and 
his  attorney,  than  to  himself? 

The  oracle  has  given  its  response:  — <€  The 
privilege  is  that  of  the  client,  not  of  the  at- 
torney."J 

When,  in  consulting  with  a  law  adviser, 
httorncy  or  advocate,  a  man  has  confessed  his 
delinquency,  or  disclosed  some  tart  which,  if 
htated  in  court,  might  tend  to  operate  in  proof 
of  it,  such  law  adviser  is  not  to  be  suffered 
to  be  examined  as  to  any  such  point.  The 
law  adviser  is  neither  to  be  compelled,  nor  so 
much  as  suffered,  to  betray  the  trust  thus  re- 
posed in  him.  Not  suffered?  Why  not?  Oh, 
because  to  betray  a  trust  is  treachery;  and  an 
act  of  treachery  is  an  immoral  act. 

An  immoral  sort  of  act,  is  that  sort  of  act, 
the  tendency  of  which  is,  in  some  way  or 
other,  to  lessen  the  quantity  of  happiness  in 


•  See  farther,  Vol.  VI.  p.  99. 
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society.  In  what  way  does  the  supposed  cattt* 
in  question  tend  to  the  production  of  any  suefe 
effect?  The  conviction  aud  punishment  <0f 
the  defendant,  he  being  guilty,  is  by  the  §ujH 
position  an  act  the  tendency  of  whichftapon 
the  whole,  is  beneficial  to  society.  Such  ia 
the  proposition  which  for  this  purpose  must 
be  assumed.  Some  offences  (it  will  be  ad- 
mitted by  everybody)  are  of  that  sort  and 
quality,  that  the  acts  by  which  they  are 
punished  do  possess  this  beneficial  tendency. 
Let  the  offence  in  question  be  of  the  number: 
it  is  of  such  only  as  are  of  that  number  that 
I  speak.  The  good,  then,  that  results  from 
the  conviction  and  punishment,  in  the  case 
in  question,  is  out  of  dispute :  where,  then, 
is  the  additional  evil  of  it  when  produced  by 
the  cause  in  question?  Nowhere.  The  evil 
consists  in  the  punishment :  but  the  punish* 
meat  a  man  undergoes  is  not  greater  when 
the  evidence  on  which  the  conviction  and 
punishment  are  giounded  happens  to  come 
out  of  the  mouth  of  a  law  adviser  of  his,  than 
if  it  had  happened  to  come  out  of  bis  own 
mouth,  or  that  of  a  third  person. 

But  if  sucli  confidence,  when  reposed,  is 
permitted  to  be  violated,  and 4f  this  be  known 
(which,  if  such  be  the  law,  it  will  be,)  the 
consequence  will  be,  that  no  such  confidence 
\\  ill  be  reposed.  Not  reposed  ? — Well :  and  if 
it  be  not,  wherein  will  consist  the  mischief? 
The  man  by  the  supposition  is  guilty;  if  not, 
by  the  supposition  there  is  nothing  to  be- 
ttwj :  let  the  law  adviser  say  everything  he 
has  heard,  everything  he  can  have  heard  from 
his  client,  the  client  cannot  have  anything  to 
fear  from  it.  That  it  will  often  happen  that 
in  the  case  supposed  no  such  confidence  will 
be  reposed,  is  natural  enough:  the  first  thing 
the  advocate  or  attorney  will  say  to  his  client, 
\\ill  be,  —  Remember  that,  whatever  jrou  say 
to,  me,  I  shjill  be  obliged  to  tell,  if  a*ked 
about  it.  What,  then,  will  be  the  conse- 
quence? That  a  guilty  (Arson  will  riot  in 
general  be  able  to  derive  quite  so  much  as- 
sistance from  his  law  adviser,  in  the  way  of 
concerting  a  false  defence,  as  he  may  do  at 
present. 

Except  the  prevention  of  such  pernicious 
confidence;,  of  what  other  possible  effect  can 
the  rule  for  the  requisition  of  such  evidence 
be  productive?  Either  of  none  at  all,  or  of  the 
conviction  of  delinquents,  in  some  instances 
in  which,  but  for  the  lights  thus  obtained, 
they  would  not  have  been  convicted.  But  in 
this  effect,  what  imaginable  circumstance  is 
there  that  can  render  it  in  any  degree  perni- 
cious and  undesirable?  None  whatever.  The 
conviction  of  delinquents  is  the  very  end  of 
penal  justice. 

Observe  the  inconsistency  between  the  rule 
in  the  case  of  the  particular  species  of  con- 
tract in  question,  and  the  rules  observed  in 
general  in  respect  to  contracts.  Of  contract* 
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in  gebefal  tbe  fulfilment  is  beneficial  to  so* 
Cteiy:  of  contracts  in  general  the  fulfilment 
^Accordingly  enforced.  But  there  are  some 
contracts  the  fulfilment  of  which  would  be 
pertmtotis  to  society:  every  crime,  every  of- 
fence, supposing  the  prohibition  put  U[)on  it 
by  the  law  to  be  well  grounded,  affoid*  an 
example;  viz.  that  of  a  contract  for  the  join- 
ing it!  the  commission  of  such  offence.  The 
Contract  between  a  delinquent  and  his  law 
•tffiser,  is  a  contract  which  has  for  its  object 
,the  enabling  the  delinquent  to  escape  tbe 
fwtriahraent  which  is  his  due  With  what  con- 
sistency,  to  what  end,  would  the  law  seek  to 
enforce  a  con ti act  to  such  an  effect9  Suppose 
A  like  contract  between  a  delinquent  and  his 
jailer — a  contract,  the  object  ot  which  shall 
be  to  enable  the  delinquent  to  escape  Does 
the  law  seek  to  enforce  this  sort  ot  contract? 
No,  not  anywhere  But  why  not9  It  might, 
with  as  much  reason  as  in  the  other  case 

If  the  law  adviser,  of  his  own  motion,  the 
law  neither  commanding  nor  forbidding  him, 
were  to  offer  his  testimony  for  the  purpose 
of  promoting  the  conviction  of  bis  client,  the 
imputation  of  treachery  would  have,  if  not 
a  good  ground,  at  any  rate  a  better,  a  moie 
plausible  ground,  But  the  question  is  not, 
whether  the  lawyer  shall  thus  offer  his  testi- 
mony ,  but  whether  the  law  shall  command 
it,  or  authorize  him,  nay  force  him,  to  refuse 
it. 

Compare  the  law  in  this  case,  with  the  law 
in  the  case  of  treason  —  mispnsion  of  treason 
If,  knowing  of  an  art  of  tieason  committed, 
a  man  foi bears  to  gne  information  of  it,  such 
forbearance  IB  punished,  and  certainly  not 
without  reason,  as  a  high  crime  In  the  ease 
of  the  law  adviser,  tbe  rule  now  under  consi* 
tieiation  would  probably  be  deemed  applicable 
to  the  ci  ime  of  treason,  as  well  as  to  ail  others 
The  law  in  tins  case  finds  a  map  in  whorcvit 
protects  that  very  species  of  conduct  which 
it  punishes  m  every  other  man  and  that 
species  of  conduct  a  mischievous  one ,  one  of 
which  t!it»  effects  cannot  but  be  pernicious 
To  what  end,  with  whrt  consistency,  can  the 
law  find  out  a  man  to  receive  with  safety, 
and  even  under  an  obligation  of  concealment, 
that  confidence,  that  pernicious  confidence, 
which  it  punished  in  every  other  man  9 

Another  inconsistency/  To  confidents  ta- 
ken from  other  professions,  neither  the  obliga- 
tion nor  the  permission  of  secrecy,  as  against 
justice,  extends.  A  physician,  a  suigeon,  is 
Gtaftpetted  to  disclose  what  may  operate  to- 
Wftrdft  the  conviction  of  his  patient.  * 

' To  tfcfc  credit  of  the  judges  ot  latter  times, 
this  tuperttition  appears  to  have  been  not 
much  to  their  taste :  by  decision  after  deci- 
<ton  they  have  pared  it  down  and  narrowed 
it,  to  a  very  considerable  degree*  From  a 
ttwnsel,  frdm  an  attorney,  evidence  may  be 
extracted  of  fact*  which  came  to  their  know* 


ledge  before  they  were  retained  :*  of  factt 
disclosed  to  them  by  the  client  after  tbe  suit 
was  at  an  end  by  compromise:!  of  facts  which, 
though  falling  under  their  cognizance  no 
otherwise  than  in  consequence  of  their  pro. 
fessional  intercourse  with  their  client,  were 
not  directly  communicated  and  confessed  by 
him  $  of  facts  which,  though  coming  to  their 
cognizance  in  consequence  of  such  inter- 
course, might  (it  is  said)  have  come  to  their 
cognizance  without  it )) 

In  a  word,  so  hue  has  the  hair  been  split, 
that,  when  an  attorney  has  been  consulted 
with,  not  (it  is  said)  as  an  attorney,  but  only 
as  a  faend,  evidence  of  the  facts  that  come 
under  his  cognizance  has  been  extracted  from 
his  mouth  §  Quaere,  by  what  sign  to  know 
when  it  Jt>  the  attorney  who  is  present,  and 
when  it  is  the  tuend'  In  the  case  of  the 
counsel,  there  might  have  been  less  difficulty : 
the  professorial  robe,  by  being  off  or  on,  might 
distinguish  the  counsel  from  the  friend. 

Hawkins, ^[  speaking  to  the  question, "  What 
kind  of  receipt  of  a  felon  will  make  the  re- 
ceiver an  accebbaty  after  the  fact?*'  says,  *4  It 
seems  agreed  that,  generally,  any  assistance 
\\liatever  given  to  one  known  to  be  a  felon, 
in  order  to  hinder  his  .  *  .  suffering  the 
punishment  to  which  he  is  condemned,  is  a 
sufficient  receipt  ior  this  purpose."  (By  the 
word  condemned,  he  means  no  moie  than 
doomed  by  tbe  general  disposition  oi  the  law, 
not  condemned  in  consequence  of  a  particular 
prosecution  instituted  tor  in  all  the  exam- 
ples lie  gives,  the  assistance  spoken  of  is  given 
before  prosecution  )  The  lawyer  who,  know- 
ing from  the  confession  of  his  client  that  such 
client  b«is  committed  a  felony,  enables  him 
by  Irs  compel  to  avoid  "  Buffering  the  pu- 
nishment to  which  he  is  condemned,"  is,  ac- 
coidmg  to  the  above  definition,  an  accessary 
to  such  felony ,  viz  an  accessary  after  the 
tact  In  practice  he  certainly  would  not  be 
deemed  so  What  I  mention  the  case  for,  is 
to  show  the  inconsistency  In  the  case  of  the 
law  adviser,  the  "  policy,51**  as  it  is  called, 
of  the  law,  is  to  protect  that  sort  of  man  in 
affording  to  a  crime  that  very  sort  of  assist- 
ance, the  giving  ot  which  it  punishes  in  any 
other  sort  ot  man — punishes,  and  even  to 
such  a  degiee  as  to  treat  him  as  an  accom- 
plice In  a  case  like  this,  it  would  certainly 
be  too  much  to  punish  the  law  adviser  as  an 

*  Hawkins,  §  84.  f  Ibid.  §  90. 

$  Viz.  that  a  deed  erased  had  been  m  a  dif- 
ferent plight.  Ibid.  §  86 

||  To  prove  that  the  client  was  the  same  per- 
son  who  took  an  oath,  for  which  he  i*  under  an 
indictment  tor  perjury:  so  also  to  prove  the 
handwriting  ot  the  client  to  a  note  or  other  in- 
strument 

§  Hawkins,  &  81. 
Can.  29,  8^  vol.  iv.  f,  209. 

iv.  434:  b.  iv.  c>46»  §  84. 
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accomplice,  for  lending  bis  advice  (which  is 
his  mode  of  assistance)  to  a  guilty  client,  or 
for  not  spontaneously  disclosing  such  lights 
towards  the  ascertainment  of  his  guilt,  as  it 
has  happened  to  him  to  collect.  It  might 
deter  the  lawyer  from  lending  his  assistance 
to  an  innocent  person  wh<*n  accused,  by  the 
fear  of  being  involved  in  the  punishment  in 
case  of  his  proving  guilty.  But  to  what  use, 
or  with  what  consistency,  forbid  his  disclosing 
any  such  proof  of  guilt,  even  though  called 
upon  so  to  do  ? 

A  distinction,  which  seems  an  important 
one,  is  one  of  which  1  see  no  traces  in  the 
books.  The  confidence  supposed  to  be  re- 
po^ed  in  the  law  adviser,  —  is  it  reposed  after 
prosecution,  for  the  purpose  of  the  guilty 
party's  being  enabled  to  escape  the  punish- 
ment due  to  his  guilt  ?  or  is  it  reposed  before 
prosecution  —  reposed  f  suppose)  while  the 
offence  is  in  contemplation,  and  in  the  view 
of  learning  the  means  of  committing  it  with 
impunity  and  success?  In  the  former  ca^e, 
the  relation  of  the  law  adviser  to  the  olfence, 
in  ca<*e  ot  criminal  consciousness  on  his  pait, 
is  that  of  an  accessary  alter  the  fact  ;  in  the 
other,  that  of  an  accessarj  before  or  during 
the  fact  ;  that  ^oit  of  accessary  who,  in  the 
technical  language  of  the  law,  is  in  many 
cases  termed  a  principal.  I  say,  in  case  of 
criminal  consciousness  :  tor,  troin  the  circum- 
stance of  an  attorney's  having  it  in  his  power 
to  give  evidence,  the  effect  of  which,  added 
to  other  evidence,  nia\  be  to  give  bii'th  to 
the  conviction  of  his  client  in  respect  ot  a 
crime  or  other  olfence,  —  it  does  not  follow 
by  any  means  that  there  must  have  been  any 
criminal  consciousness  on  his  part  ;  that  the 
picture  of  the  transaction  should  have  Iven 
present  to  his  mind,  clothed  with  all  those 
circumstances  the  union  ot  which  is  necessary 
to  the  constituting  it  a  crime.  In  case  ot 
perjury  (for  example,)  the  attorney  may  have 
learnt  from  his  client  the  existence  of  a  fact 
incompatible  with  anothci  fact,  the  existence 
of  which  the  client  h.is  averred  upon  oath, 
but  without  having  heard  of  his  ever  having 
made  any  such  averment:  or,  vice  r<?r.s«,  he 
may  have  been  privy  to  the  making  of  such 
averment  upon  oath,  without  having  ever  re- 
ceived information,  either  from  the  client  or 
anybody  else,  of  the  existence  of  the  fact  by 
which  such  averment  is  demonstrated  to  be 
perjurious* 

'*  A  counsel,  solicitor,  or  attorney,  cannot 
conduct  the  cause  of  his  client"  (it  has  been 
observed)  *c  if  he  is  not  fully  instructed  in  the 
circumstances  attending  it  :  but  the  client" 
(it  is  added)  "  could  not  give  the  instruc- 
tions with  safety,  if  the  facts  confided  to  his 
advocate  were  to  be  disclosed/'*  Not  with 
safety  ?  So  much  the  better.  To  what  object 

*  Peake  on  Evidence  (edit,  1801,)  p.  126, 


is  the  whole  system  of  penal  law  directed*  if 
it  be  not  that  no  man  shall  have  it  in  hi* 
power, to  flatter  himself  with  the  hope  of 

safety,  ii)  the  event  of  his  engaging  in  the 
commission  of  an  act  which  the  law,  on  Ac- 
count of  its  supposed  mibchievousness,  has 
thought  fit-to  prohibit  ?  The  argument  em- 
ployed as  a  rea-on  against  the  compelling 
such  disclosure,  is  the  very  argument  that 
pleads  in  favour  of  it. 

This  being  the  professed  object  of  the 
English  svstem  of  law,  as  well  as  of  every 
other  system  of  law, —  viz.  the  prevention  of 
offences,  —  is  it  reconcilable  to  the  idea  of 
wisdom  or  consistency,  that  it  should  lay 
down  a  rule,  the  effect  of  which,  without 
contributing  to  the  piotection  of  the  inno- 
cent, or  preventing  vexation  in  any  other 
shape,  i^  purely  and  simply  to  counteract  its 
o\vn  designs? 

In  vain  would  it  be  to  impute  the  favour- 
ing of  treachery  to  a  regulation  by  which 
Mich  disclosures  \\ere  to  be  made  obligatory. 
In  saying,  4i  a  criminative  fact,  stated  by  a 
delinquent  to  his  law  adviser,  shall,  if  called 
for,  be  di>closed  by  him  in  evidence/'  it  gives 
sufficient  waining  to  offenders  not  to  seek  for 
safety  in  such  means. 

Thus  much  as  to  the  ca*e  where  the  effect 
of  the  disclosure  may  be  to  subject  the  client 
to  suffer  ah  for  an  olfence.  Where  the  effect 
of  it  does  not  &o  heyoi.d  the  subjecting  him 
to  some  non-penal  obligation  to  which  he 
otherwise  might  not  be  subjected,  or  to  de- 
bar him  fiom  some  right  of  which  he  other- 
wise  mul.t  have  come  into  possession,  or 
remained  p,  sse^sed,  —  the  objection  is  no 
more  reconcilable  \\ith  the  main  object  of 
the  L'Mv  than  in  the  other  case.  In  every  such 
c,i^e,  though  bv  a  process  grievously  and  un- 
nect^i.ml)  dilatory  and  expensive,!  what  the 
ty\v  docs  04  to  be  consistent  ought  to  <\>,  is 
to  compel  each  party,  out  of  his  own  mouth 
(or,  to  speak  liteially,  by'his  own  hand,)  to 
make  (INcloMire  ot  such  facts  as,  lying  with- 
in his  o\\n  knowledge,  are  of  a  rlature  to 
contribute  towards  substantiating  the  claim 
of  the  adversary.  Can  there  be  any  reason 
why  that  inftjrmution,  which  he  is  compelled 
to  give  l>y  his  own  hand,  should  not  be  oto 
tained  with  equal  facility  from  another  hand, 
from  which,  if  there  be  any  difference,  it  may 
be  extracted  with  less  reluctance?  Di»clo- 
sure  of  all  legally-operative  facts,  facts  in- 
vestitive  or  divestitive  of  right  —  of  all  fact* 
on  which  right  depends, — guch,  without  any 
exception,  ought  to  be  —  such,  with  a  few  in* 
consistent  exceptions,  actually  iaf  the  object 
of  the  law.  On  the  part  of  the  individuals  of 
all  descriptions  by  whom  information  to  such 
effect  happens  in  each  instance  to  be  possessed, 
the  two  species  of  behaviour  by  which  the 

f  A  bill  in  equity,  ,      -  , 
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Fulfilment  of  thia  design  may  be  counter* 
icted  in  such  instance,  are  falsehood  and 
toncealraent.  If  falsehood  is  not  favoured  by 
the  law,  why  should  concealment?  a  mode 
trf  conduct  which,  without  the  guilt  (at  least 
in  as  far  a&  guilt  is  measured  by  punishment,) 
is  attended,  so  far  as  it  takes  place,  with  the 
aame  pernicious  and  undesuable  effect 

Concealment  ot  those  facts,  the  knowledge 
of  which  is  necessary  to  the  fulfilment  of  the 
predictions  delivered  by  the  substantive  branch 
of  the  law,  is  a  mode  of  conduct  punished 
in  some  instances  as  an  offence,  and  even  as 
et  crime.  The  least  that  can  be  required  by 
consistency  is,  that  the  species  of  fraud  thus 
punished  in  some  eases,  should  not  in  any 
case  be  protected  and  encouraged 

To  givfc  encouragement  to  the  spmt  of  chi- 
cane, is  an  imputation  winch,  on  here  and 
there  an  occasion,  men  are  bold  enough  to 
cast  upon  the  general  complexion  ot  the  law, 
though  not  in  a  hundiedth  part  of  the  in- 
stances in  which  a  just  waiiant  might  be 
found  for  it.  An  objection  to  a  proposition 
in  which  any  such  term  as  chicane  is  the 
characteristic  wotd,  is,  that  it  is  indistinct  arid 
\  ague*  The  rules  of  the  class  of  that  against 
which  I  have  been  here  contending,  may  serve 
at  once  to  fix  the  import,  and  to  exemplify 
the  ground  of  it. 

Expect  the  lawyer  to  be  serious  in  his  en- 
deavours to  extirpate  the  breed  ot  dishonest 
litigants  1  Expect  the  fox-hunter  first  to  be 
serious  in  his  wishes  to  extirpate  the  bieed 
6f  foxes. 

Idle  as  a  reproach,  —  us  a  memento  this 
ought  never  to  be  out  of  mind.  It  is  thus, 
and  thus  only,  that  it  can  be  visible  to  the 
legislator,  wheie  to  look  for  opposition,  and 
where,  if  anywhere,  for  assistance 

[Farther  Remarks  by  the  Editc*. —  In  tin? 
notice  of  the  Traiti  rfes  Preuvcs  Judtctattes> 
in  the  Edinburgh  'Review,*  the  rule  which 
excludes  the  testimony  of  the  professional 
mifltant,  is  with  much  earnestness  defended 
The  grounds  of  the  defence,  in  so  far  as  they 
we  intelligible  to  me,  reduce  themselves  to 
those  which  follow  — 

1.  The  first  atgument  consists  of  two  steps, 
whereof  the  foimer  is  expressed,  the  lattei 
understood;  and  either  of  them,  if  admitted, 
destroys  the  other.  The  proposition  which  is 
asserted  is,  that  the  aid  which  is  afforded  to 
m  accused  person  by  his  advocate,  is  of  ex- 
ceedingly gieat  importance  to  justice.  The 
proposition  which  is  insinuated  is,  that  of 
ibis  aid  he  would  be  deprived,  if  his  advocate 
were  rendered  subject  to  examination.  —  If 
the  only  purpose,  for  which  an  advocate  can 
he  of  u$e,  tft  to  assist  a  criminal  if*  the  con- 
cealment of  his  guilt,  the  last  proposition  is 

*  *  No*  7t»>  M  Jrth  1024. 


true:  hut  what  becomes  of  the  former?  If, 
on  the  other  hand  (as  is  sufficiently  evident) 
an  advocate  be  needful  on  other  accounts 
than  this,  —  if  he  be  of  use  to  the  innocent, 
as  well  as  to  the  guilty — to  the  man  who  has 
not  anything  to  conceal,  as  well  as  to  the  man 
who  has,  —  what  js  to  hinder  an  innocent,  or 
even  a  guilty  defendant,  fiom  availing  himself 
ot  his  advocate's  assistance  for  all  purposes, 
except  that  of  frustrating  the  law? 

2.  The  second  argument  consists  but  of 
one  proposition     it  is,  that  Lord  Russell's 
attorney  would  have  been  a  welcome  visitor, 
with  his  notes  in  Ins  pocket,  to  the  office  of 
the  solicitor  of  the  Ti  easury    To  the  exalted 
personages,  uhosc  desire  it  was  to  destroy 
Lord  Russell,  an)  person  would,  it  is  proba- 
ble, have  been  a  welcome  visitor,  who  came 
with  infoimation  in  his  pocket,  tending  to 
criminate  the  prisoner.   Fiomthis,  what  does 
the    revic\1Cr   infer?    That   no   information 
tending  to  eliminate  the  prisonei   should  be 
received?  —  that  the  truth  should  not,  on  a 
judicial  occasion,  be  ascertained0    Not  ex- 
actly    only  that  one  means,  a  most  efficient 
means,  of  ascertaining  it,  should  be  rejected. 
Are  we  to  suppose,  then,  that  on  every  judi- 
cial occasion  the  thing  which  is  desirable  is, 
that  the  laws  should  not  be  executed  ?  Then, 
indeed,  the  reviewer's  conclusion  would  be 
liable  to  no  other  objection  than  that  of  not 
going  neatly  far  enough  ,  since  all  other  kinds 
of  evidence  might,  and  indeed  ought,  on  such 
a  supposition,  to  be  excluded  likewise. 

So  long  as  the  law  tieats  any  act  as  a  crime 
which  is  not  a  crime,  so  long  it  will,  without 
doubt,  be  desirable  that  some  acts  which  aie 
legally  crimes  should  escape  detection  and 
by  conducing  to  that  end,  this  or  any  other 
exclusionary  rule  may  palliate,  in  a  slight 
degree,  the  mischiefs  of  a  bad  law.  To  make 
the  conclusion  hold  universally,  what  would 
it  be  necessary  to  suppose9  Only  that  the 
whole  body  ot  the  law  is  a  nuisance,  and  its 
frustration,  not  its  execution,  the  end  to  be 
desired 

Laws  are  made  to  be  executed,  not  to  be 
set  abide  For  the  sake  of  weakening  this  or 
that  bad  law,  would  you  weaken  all  the  laws? 
How  monstrous  must  that  law  be,  which  is 
not  better  than  such  a  remedy  1  Instead  of 
making  bad  laws,  and  then,  by  exclusionary 
rules,  undoing  with  one  hand  a  part  of  the 
mischief  which  you  have  been  doing  with  the 
other,  would  it  not  be  wiser  to  make  no  laws 
but  such  as  are  fit  to  be  executed,  and  then, 
to  take  care  that  they  be  executed  on  ail  oc- 
casions7 

3.  The  third  argument  is  of  that  ingenious 
and  sometimes  very  puzzling  sort,  railed  a 
dilemma.     If  the  rule  were  abolished,  two 
courses  only,  according  to  the  reviewer,  the; 
lawyer  would  have ;  he  must  enter  into  com- 
munication with  the  opposite  party  from  th* 
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beginning,  to  which  course  there  would  be  ob- 
jections ;  or  he  must  wait  till  he  had  satisfied 
himself  that  his  client  was  in  the  wrong,  and 
must  enter  into  communication  with  the  oppo- 
site party  then  ;  to  which  course  there  would 
be  other  objections.  What  the  force  of  these 
objections  may  be,  it  is  not  necessary,  nor 
would  it  be  pertinent,  to  inquire:  since  nei- 
ther justice  nor  Mr.  Bentham  demand  that  he 
should  enter  into  communication  with  the  op- 
posite  party  at  all.  What  is  required  is  only, 
that  if,  upon  the  day  of  trial,  the  opposite 
party  should  choose  to  call  for  his  evidence,  it 
may  not  be  in  his  power,  any  more  than  in 
that  of  any  other  witness,  to  withhold  it- 
One  would  not  have  bet  n  surprised  at  these 
arguments,  or  even  worse,  from  an  indiscri- 
minate eulogizerof  "  things  as  they  are ;"  this, 
however,  is  by  no  means  the  character  of 
the  writer  of  this  article  :  it  is  the  more  sur- 
prising, therefore,  that  he  should  have  been 
able  to  satisfy  himself  with  reasons  such  a^ 
the  three  which  we  have  examined.  Not  that 
these  are  all  the  reasons  he  has  to  give:  the 
following  paragraph  seems  to  be  considered  by 
him  as  containing  additional  reasons  to  the 
same  effect :  — - 

"  Even  in  the  very  few  instances  where  the 
accused  has  intrusted  his  defender  with  a  full 
confession  of  his  crime,  we  hold  it  to  he  clear 
that  he  may  still  be  lawfully  defended.  The 
guilt  of  which  he  may  be  conscious,  and  which 
he  may  have  so  disclosed,  lie  has  still  a  right 
to  see  distinctly  proved  upon  him  by  legal 
evidence.  To  suborn  wretches  to  the  eom- 
niis>ion  of  peijury,  or  procure  the  absence  of 
witnesses  by  bribes,  is  to  commit  ;i  separate 
and  execrable  crime  ;  to  tamper  with  the  pu- 
rity of  the  judges  is  still  moie  odious:  but 
there  is  no  reason  why  any  party  should  not, 
by  fair  and  animated  arguments,  demonstrate 
the  insufficiency  of  that  testimony,  on  which 
alone  a  righteous  judgment  can  he  pronounced 
to  his  destruction.  Human  beings  are  never 
to  be  run  down  like  beasts  of  pre\,  without 
respect  to  the  laws  of  the  chase.  If  society 
must  make  a  sacrifice  of  anyone  of  its  mem- 
bers, let  it  proceed  according  to  general  rules, 
upon  known  principles,  and  with  clear  proof 
of  necessity  :  *  let  us  carve  him  a^  a  feast  fit 
for  the  gods,  not  hew  him  a»  a  carcass  for  the 
hounds/  Reversing  the  paradox  above  cited 
from  Paley,  we  should  not  despair  of  finding 
strong  arguments  in  support  of  another,  and 
maintain  that  it  is  desirable  that  guilty  men 
should  sometimes  escape,  by  the  operation  of 
those  general  rules  which  form  the  only  se- 
curity for  innocence." 

In  reading  the  above  declamation,  one  is 
at  a  loss  to  discover  what  it  is  which  the 
writer  is  aiming  at.  Does  he  really  thiiilf  that, 
all  other  things  being  the  same,  a  system 
of  procedure  is  the  better,  for  affording  to 
criminals  a  chance  of  escape?  If  this  be  hia 


serious  opinion,  there  is  no  more  to  be 
since  it  must  be  freely  admitted  that, 
ing  upon  this  principle,  there  is  no  fault  to  bft 
found  with  the  rule.  If  it  be  your  object  not 
to  find  the  prisoner  guilty,  there  cannot  bte  a 
better  way  than  refusing  to  hear  the  person 
who  is  most  likely  to  know  of  his  guilt,  if  it 
exist.  The  rule  is  perfectly  well  adapted  to 
its  end  :  but  is  that  end  the  true  end  of  pro- 
cedure ?  This  question  surely  requires  no 
answer. 

Hut  if  the  safety  of  the  innocent,  and  not 
that  of  the  guilty,  be  the  object  of  the  re- 
viewer's solicitude,  —  had  he  shown  how  an 
innocent  man  could  be  endangered  by  his 
lawyer's  telling  all  he  has  to  tell,  he  would 
have  delivered  something  more  to  the  pur- 
pose than  any  illustration  which  the  subject 
of  carcasses  and  hounds  could  yield.  If  he 
can  be  content  for  one  moment  to  view  the 
question  with  other  than  fox-hunting  eyes, 
even  he  must  perceive  that,  to  the  man  who, 
having  no  guilt  to  disclose,  has  disclosed  none 
to  his  lawyer,  nothing  could  be  of  greater 
advantage  than  that  this  should  appear ;  as  it 
naturally  would  if  the  lawyer  were  subjected 
to  examination. 

"  There  is  no  reason  why  any  party  should 
not,  by  fair  and  animated  arguments,  demon- 
strate the  insutliciency  of  that  testimony, 
on  which  alone  a  righteous*  judgment  can  l>e 
pronounced  to  his  destruction/*  This,  if  [ 
rightly  understand  it,  means,  that  incomplete 
evidence  ought  not,  for  want  of  comments,  to 
be  taken  for  complete,  we  were  in  no  great 
danger  of  supposing  that  it  ought.  But  the 
real  question  is,  —  should  jou,  because  your 
evidence  is  incomplete,  shut  out  other  evi- 
dence which  would  complete  it.  After  the 
lawyer  has  been  examined,  is  the  evidence 
incomplete  notwithstanding  ?  then  is  $c  time 
for  vour  "  Jair  and  animated  arguments."  Is 
it  complete?  then  what  more  could  you  de- 
sire? 

The  denunciation  which  follows  against 
hitntiiKj  down  human  beings  without  respect 
for  the  laws  of  the, chase,  is  one  of  those 
proofs  which  meet  us  eveiy  day,  how  little, 
as  }et,  even  instructed  Englishmen  are  ac- 
rustomeci  to  look  upon  judicature  as  a  means 
to  an  end,  and  that  end  the  execution  of  the 
law.  They  speak  and  act,  every  now  and 
then,  as  if  they  regarded  a  criminal  trial  as  a 
sort  of  game,  partly  of  chance,  partly  of  skill, 
in  which  the  proper  end  to  be  aimed  at  is, 
not  that  the  truth  maybe  discovered,  but 
that  both  parties  may  have  fair  play:  in  a 
word,  that  whether  a  guilty  person  shall  be 
acquitted  or  punished,  may  be,  as  nearly  as 
possible,  an  even  chance. 

I  had  almost  omitted  the  most  formidable 
argument  of  all,  which  was  brought  forward 
by  M.  Dumont,  not  as  decisive,  but  as  de- 
serving of  consideration,  and  which  the  re- 
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viewer,  who  adopts  it,  terms  "  a  conclusive 
r&ductio  ad  absurdwn."  This  consists  in  a 
skilful  application  of  the  words  spy  and  in- 
former (espion,  delateur,)  two  words  form- 
ing part  of  a  pretty  extensive  assortment  of 
vaguely  vituperative  expressions,  which  pos- 
sess the  privilege  of  serving  as  conclusive  ob- 
jection* against  any  person  or  thing  which  it 
i*  resolved  to  condemn,  and  against  which,  it 
i«  supposed,  no  other  objections  can  be  found. 
'  Spies  and  informers  aie  bad  people ,  a  law- 
yer who  discloses  his  client's  guilt  is  a  spy 
and  an  informer,  he  is  therefore  a  bad  man, 
and  such  disclosure  is  a  bad  piactice,  and  the 
rule  by  which  it  is  prohibited  is  a  good  rule 
Such/ when  analyzed  into  its  steps,  is  the 
argument  which  we  are  now  called  upon  to 
consider 

But  to  form  a  ground  for  condemning  any 
practice,  it  is  not  enough  to  apply  to  the  poi- 
son who  practises  it  an  opprobrious  name 
it  is  necessary,  moreover,  to  point  out  some 
pernicious  tendency  in  the  practice,  to  bhovv 
that  it  produces  more  evil  than  good  It  can- 
not be  pretended  that  the  act  of  him,  who, 
when  a  crime  comes  to  his  knowledge  (be 
it  from  the  malefactor's  own  lips,  01  fiom  any 
other  source,)  being  called  upon  judicially  to 
declare  the  truth,  declares  it  accordingly,  is 
a  pernicious  act.  On  the  contraiy,  it  is  evi- 
dent that  it  is  a  highly  useful  act  the  evil 
occasioned  by  it  being,  at  the  veiy  worst,  no 
more  than  the  punishment  of  the  guilty  per- 
son—  an  evil  which,  in  the  opinion  ot  the  le- 
gislature, is  outweighed  by  the  consequent 
security  to  the  public  Call  this  man,  there- 
fbre,  an  inforrnei  01  not,  as  jou  please,  but  if 
you  call  him  an  mtormei,  remember  to  add, 
that  the  act  which  constitutes  him  one,  is  a 
meritorious  act 

M.  Dumont  expresses  an  apprehension  that 
no  honourable  man  would  take  upon  him  the 
functions  of  an  advocate,  if  compelled  to  put 
on  what  he  is  pleased  to  call  the  character 
of  an  informer.  Fuither  reflection  would,  I 
think,  have  convinced  him  that  this  appie- 
hension  is  chimerical  There  is  scarcely  any- 
thing in  common  between  the  two  character 
of  an  informer  and  of  a  witness  The  anti- 
pathy which  exists  against  the  former  extends 
not  to  the  latter.  A  witness,  as  such,  does 
Dot  take  money  for  giving  evidence,  as  an  in- 
former frequently  does  tor  giving  information 
The  act  ot  an  informer  is  spontaneous*  he  is 
a  man  who  goes  about  of  his  own  accoid  do- 
ing mischief  to  others :  so  at  least  it  appears 
to*  the  eyes  of  umeflectmg  prejudice.  The 
evidence  of  the  witness  may  be  more  fatal 
to  the  accused  than  the  indications  given  by 
the  informer;  but  it  has  the  appearance  of 
not  beingrequally  spontaneous :  he  tells  what 
he  knows,  because  the  law  compels  him  to 
say  something,  and  because,  being  obliged  to 
*p*mk,  he  will  speak  nothing  but  the  truth : 


but  for  anything  that  appears,  if  he  had  not 
been  forced,  he  would  have  held  his  tongue 
and  staid  away.  An  honourable  man,  acting 
in  the  capacity  of  an  advocate,  would,  by 
giving  true  evidence,  incur  the  approbation  of 
all  lovers  of  justice,  and  would  not  incur  the 
disapprobation  ot  any  one  what,  therefore, 
is  there  to  deter  him?  unless  it  be  a  hatred 
of  justice 

The  reviewer  adds,  that  M.  Dumont's  ar~ 
gument  "  might  be  assisted  with  a  multipli- 
city ot  reasonings  "  these,  as  he  has  not  stated 
them,  Mi  Bent  ham,  probably,  may  be  par- 
doned for  being  ignorant  of  The  reviewer 
is  modest  enough  to  content  himself  with  the 
"  single  and  veiy  obvious  remaik,  that  the 
author  evidently  presumes  the  guilt  from  the 
accusation  "  a  lemaik  which  could  have  had 
its  soui re  in  nothing  but  the  thickest  con- 
fusion of  ideas  Had  Mr  Bentham  recom- 
mended condemnation  without  evidence,  or 
any  other  practice  which  would  be  indiscri- 
minately injuiious  to  all  accused  persons,  in- 
nocent 01  guilty,  —  it  might  then  have  been 
said  of  him,  with  some  coloui  ot  justice,  that 
he  presumed  the  guilt  from  the  accusation. 
But  when,  of  the  practice  which  he  recom- 
mends, it  is  a  characteiistic  property  to  be  a 
security  to  the  innocent,  a  soutce  of  danger 
to  the  guilty  alone, —  under  what  possible 
pretence  can  he  he  charged  with  presuming 
the  existence  of  guilt?  —  though  he  may  be 
charged,  sure  enough,  with  desinng  that  whei  e 
there  is  guilt,  it  may  be  followed  by  punish* 
ment,  a  wish  probably  blanieable  in  the  e>es 
of  the  leviewer,  v\ho  thinks  it  "  desirable 
that  guilty  men  should  sometimes  escape/' 

Thus  weak  aie  all  the  arguments  which 
could  be  produced  against  this  practice,  by 
men  who  would  have  been  capable  of  finding 
bettei  aiguments,  had  anj  bettei  been  to  be 
found  It  may  appeal,  and  perhaps  ought  to 
Appear,  surprising,  that  men  genei  ally  unpre- 
judiced, and  accustomed  to  think,  should  be 
nu*led  by  sophistry  of  so  thm*y  a  texture  as 
this  has  appealed  to  be  Unhappily,  however, 
there  is  not  any  ai gument  so  palpably  unte- 
nable and  absurd,  which  is  not  daily  leceived, 
even  b)  instructed  men,  as  conclusive,  if  it 
makes  in  favour  of  a  doctrine  which  they  are 
piedetei  mined  to  uphold  In  the  logic  ot  the 
schools,  the  premises  prove  the  conclusion. 
In  the  logic  of  the  affections,  some  cause, 
hidden  01  apparent,  having  pioduced  a  pre- 
possession, this  prepossession  proves  the  con* 
elusion,  and  the  conclusion  proves  the  pr** 
mises.  You  may  then  scatter  the  premises 
to  the  winds  of  heaven,  and  the  conclusion 
will  not  stand  the  less  firm.— the  affections 
being  still  enlisted  in  its  favour, and  the  show, 
not  the  substance,  of  a  reason  being  that 
which  is  sought  for, — if  the  former  premises 
are  no  longer  defensible,  others  of  similar 
quality  are  easily  found.  The  only  mode  of 
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attack  which  has  any  chance  of  being  suc- 
cessful, is  to  look  out  for  the  cause  of  the 
prepossession,  and  do  what  may  be  possible 
to  be  done  towards  its  removal :  when  once 
the  feeling,  the  real  support  of  the  opinion, 
is  gone,  the  weakness  of  the  ostensible  sup- 
ports, the  so-called  reasons,  becomes  mani- 
fest, and  the  opinion  fulls  to  the  ground. 

What  is  plainly  at  the  bottom  of  the  pro- 
possession  in  the  present  case,  is  a  vague  ap- 
prehension of  danger  to  innocence.  There  is 
nothing  which,  if  listened  to,  is  so.  sure  to 
mislead  as  vague  fears.  Point  out  any  speci- 
fic cause  of  alarm,  an>  thing  upon  which  it  is 
possible  to  lay  your  hand,  and  say,  fiom  this 
source,  evil  of  this  or  that  particular  kind  is 
liable  to  flow  ;  aird  there  may  be  some  chance 
of  our  being  able  to  judge  \\  hether  the  iippi  e- 
hension  is  or  is  not  a  reasonable  one.  Confine 
yourself  to  vague  anticipations  of  undefined 
evils,  and  your  feais  merit  not  th  \  slightest 
regard :  if  you  cannot  tell  what  it  is  you  are 
afraid  of,  how  can  vou  expect  any  one  to  pur- 
ticipate  in  jour  alarm?  One  thing  is  certain: 
that,  if  there  be  any  leason  tor  fear,  that  rea- 
son must  be  capable  of  being  pointed  out: 
and  that  a  danger  which  does  not  admit  of 
being  distinctly  stated,  is  no  danger  at  all. 
Let  any  one,  therefore,  ask  himself, — ^ sup- 
posing the  law  good,  and  the  accused  inno- 
cent,  what  possible  harm  can  be  done  him 

by  making  his  professional  assistant  tell  all 
that  he  knows  ? 

He  may  have  told  to  his  lawyer,  and  his 
lawyer,  if  oxamined,  may  disclose,  circum- 
stances which,  though  the\  afford  no  inference 
against  him,  it  would  have  been  more  agree- 
able to  him  to  conceal.  True;  but  to  guard 
him  against  any  such  unnecessary  vexation, 
he  will  have  the  considerate  attention  of  the 
judge:  and  this  inconvenience,  after  all,  is 
no  more  than  what  he  may  be  subjected  to 
by  the  deposition  of  any  other  witness,  and 
particularly  by  that  of  his  son,  or  his  servant, 
or  any  other  person  who  lives  in  his  house, 
much  more  probably  than  by  that  of  his  law- 
yer. • 

Whence  all  this  dread  of  the  truth  ?  Whence 
comes  it  that  any  one  loves  darkness  better 
than  light,  except  it  be  that  his  deeds  are 
evil?  Whence  but  from  a  confirmed  habit  of 
viewing  the  law  as  the  enemy  ot  innocence 
as  scattering  its  punishments  with  so  ill- 
directed  and  so  unsparing  a  hand,  that  the 
most  virtuous  of  mankind,  were  all  his  actions 
known,  could  no  more  hope  to  escape  from 
them,  than  the  most  abandoned  of  malefac- 
tors? Whether  the  law  be  really  in  this  state, 
I  will  not  take  upon  myself  to  say :  sure  I 
am,  that  if  it  be,  it  is  high  time  it  should  be 
4  amended.  But  if  it  be  not,  where  is  the  cause 
'of  alarm?  In  men's  consciousness  of  their  own 
improbity.  Children  and  servants  hate  tell- 
tales; thieves  hate  informers,  and  peaching 


accomplices ;  and,  in  general,  he  who  feels  & 
desire  to  do  wrong,  hates  all  things,  and  rules 
of  evidence  among  the  rest,  which  may,  and 
he  fears  will,  lead  to  his  detection. 

Thus  much  in  vindication  of  the  proposed 
rule.    As  for  its  advantages,  they  are  to  be 
sought  for  not  so  much  in  its  direct,  as  in  its 
indirect,  operation.   The  party  himself  having 
been,  as  he  ought  to  be,  previously  subject- 
ed to  interrogation,  —  his  lawyer's  evidence, 
which,  though  good  of  its  kind,  is  no  better 
than  hearsay  evidence,  would  not  often  add 
any  new  facts  to   those   which   had  already 
been  extracted  from  the  lips  of  the  client. 
The  benefit  which  would  arise  from  the  abo- 
lition of  the  exclusionary  rule,  would  consist 
rather  in  the  higher  tone  of  morality  which 
would  be  introduced  into  the  profession  it- 
self.   A  rule  of  law  which,  in  the  case  of  the 
lawyer,  gives  an  express  licence  to  that  wil- 
ful concealment  of  the  criminal's  guilt,  which 
would  have  constituted  any  other  person  an 
accessary  in  the  crime,  plainly  declares  that 
the  practice  of  knowingly  engaging  one's  self 
as  the  hired  advocate  of  an  unjust  cause,  is, 
in  the  eye  of  the  law,  or  (to  speak  intelligi- 
bly) in  that  of  the  law-makers,  an  innocent, 
if  "not  a  virtuous  practice.    But  for  this  im- 
plied  declaration,  the  man  who  in  this  way 
linos  himself  out  to  do  injustice  or  frustrate 
justice  with  his  tongue,  would  be  viewed  in 
exactly  the  same  light  as  he  who  frustrates 
justice  or  does  injustice  with  any  other  in- 
strument.  We  should  not  then  hear  an  advo- 
cate boasting  of  the  artilices  by  which  he  had 
trepanned   a  deluded  jury  into  a  verdict  in 
direct  opposition  to  the  strongest  evidence; 
or  of  the  effrontery  with  which  he  had,  by 
repeated   insults,    thrown  the   faculties  of  a 
bond  fide  witness  into  a  state  of  confusiorv 
which  had  caused  him  to  be  taken  foi;a  per- 
juicr,  and  as§sueh  disbelieved.    Nor  woult9  an 
Ofcl  Baile)  counsel  any  longer  plume  himself 
upon  the  number  ot   pickpockets  whom,  in 
the  course  ot  a  loiiLr  career,  he  had  succeeded 
in  rescuing  from  the  arm  of  the  law.    The 
professional   lawyer  would  be  a  minister  of 
justice,  not  an  abettor  of  crime  —  a  guardian 
of  truth,  not  a  suborner  of  mendacity:  and 
not  at   /a*  hands  only,  in  another  sphere, 
whether  as  a  private  man  or  as  a  legislator, 
somewhat    more  regal  d    for  truth  and  jus- 
tice might  be  expected  than  now,  when  resist- 
ance to  both  is  his  daily  business,  and,  if  suc- 
cessful, his  greatest  glory  ;  but,  through  hi* 
medium,  the  same  salutary  influence  would 
speedily  extend  itself  to  the  people  at  large. 
Can  the  paramount  obligation  of  these  cardi- 
nal virtues  ever  be  felt  by  them  as  it  ought, 
while  they  imagine  that,  on  such  easy  terms 
as  those  of  putting  on  a  wig  and  gown,  a  man 
obtains,  and  on  the  most  important  oi  all 
occasions,  an  exemption  from  both  ?  — 
-elusion  of  Remark*  by  the  Editor.] 
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§  3,  Trustee  and  cestny  que  trust. 

On  the  subject  of  trust-prejudicing  evi- 
dence, the  decision,  if  not  quite  so  simple  as 
in  the  preceding  cases,  will  be  grounded  on 
considerations  not  less  conclusive, 

The  testimony  being  that  of  the  trustee; 
Whose  are  the  feelings,  in  consideration  of 
which  the  testimony  in  this  case  can  be  pro- 
posed to  be  excluded7  The  feelings  of  the 
vestuy  que  trust,  the  fidei-committee,  to  whose 
prejudice  it  redounds  *  But  if  the  testimony 
thus  proposed  to  be  called  for,  were  his  own, 
no  vexation  of  which  the  obligation  could  be 
productive,  could  form  any  sufficient  ground 
for  the  exclusion  of  it  Will  it  be  said,  that 
the  vexation  produced  in  his  breast  by  per- 
ceiving  the  evil  in  question  brought  on  him 
by  the  testimony  of  another  person,  his  trus- 
tee, will  be  greater  than  what  would  be  pio- 
duced  by  seeing  the  same  evil  brought  on 
him  by  his  own  testimony9  The  answer  will 
hardly  be  in  the  affirmative,  but — be  it  on 
the  one  side  or  the  other  —  in  regard  to  the 
question  of  exclusion,  it  is  not  in  the  natuie 
of  things  that  it  should  make  any  material 
difference* 

Is  it  in  tenderness  to  the  feelings  of  the 
trustee,  that  the  proposed  wound  should  be 
inflicted  on  the  vitals  of  justice?  But  the 
vexation  attendant  on  the  delivery  of  the 
testimony  could  never  rise  to  such  a  pitch  as 
to  constitute  a  sufficient  ground  for  the  ex- 
clusion of  it,  although  it  weie  on  the  de- 
ponent's own  head  that  the  evil  were  to  fall 
much  less  where  the  head  ot  another  peison 
is  the  head  to  bear  it.  Will  the  piospect  of 
the  suffering  of  the  cestny  que  tru^t  be  more 
insupportable  to  the  trustee  than  if  it  were 
his  own  *  Good,  as  between  Nisus  and  Eu- 
ryalus,  Nisus  being  trustee.  Hut  our  tru&tee 
is  no  hero,  neither  of  an  epic  poem,  noi  a 
romance,  nor  even  of  leal  life,  lie  is  an  aVe- 
rage  man-  an  ex*.ct  likeness  may  be  seen  of 
him  in  the  Propositus  of  Blackstone  and  Lord 
Coke, 

Putting  together  the  self-regaiding  feelings 
of  the  suffering  cestuyque  ttust,  and  the  sym- 
pathetic feeling*  of  the  trustee,  will  they  by 
their  joint  force  constitute  a  sufficient  ground 
for  the  exclusion?  That  nothing  may  be  over- 
looked, even  this  case  shall  undergo  exami- 
nation. Be  it  ever  so  strong,  it  will  nevei  be 
Strong  enough  to  support  the  exclusive  rule. 
That  practical  point  settled,  the  speculative 
question,  whether  the  effect  of  the  decom- 
position will  be  on  the  side  of  diminution  or 
increase,  may  be  left  to  take  its  chance 

The  case  <jf  trusteeship,  at  least  in  the  com- 
mon as  well  as  technical  import  of  the  vvoid, 
will  not  rise  above  the  level  of  that  sort  of 
evidence  which,  were  it  self-regarding,  would 
fall  under  the  denomination  of  self-onerative 
evidence :  it  will  not  rise  to  the  level  of  self- 


criminating.  It  has  never  been  proposed  that, 
on  the  ground  of  his  being  trustee  for  a  thief 
or  murderer,  a  man  should  be  exempt  from 
the  obligation  of  delivering  testimony  tending 
to  convict  such  thief  or  murderer  of  his  crime 
In  this  more  afflictive  case,  however,  the 
ground  for  exclusion  is,  in  proportion  to  the 
difference  in  point  of  afflictiveness,  stronger 
than  in  the  less  afflictive  case,  where  the  loss 
of  money  or  money's  worth  would  constitute 
the  worst  evil  that  could  be  made  to  fall  on 
the  cestuy  que  trust  by  the  testimony  of  the 
trustee. 

§  4.  Husband  and  Wife. 

The  question,  of  which,  the  species  of 
evidence,  for  the  designation  of  which  the 
epithet  family-peace-disturbing  has  been  ap- 
pointed, is  the  subject  is  a  question  in  no 
small  degree  complicated  The  necessity  of 
grapphngtWith  it,  owes  its  birth  to  the  ar- 
rangements made  on  this  subject  by  English 
jtnisprudence 

Whatsoever  be  the  relations  (natural  or 
factitious,  temporary  or  perpetual)  subsisting 
between  a  number  of  persons  living  together 
in  the  compass  of  the  same  family,  —  rela- 
tions between  husband  and  wife,  parents  and 
children,  masters  or  mistresses  and  servants, 
housekeepers  and  inmates,  —  any  event  by 
which  the  emotion  of  ill-will  is  produced  in 
any  one  of  them  towaids  any  other,  may  pro 
tanto,  be  said  to  opeiate  to  the  disturbance 
of  the  family  pevce  *  and  ill-will  being  a  bad 
thing,  and  peaceai;ood  thing,  the  moie  effec- 
tually any  disturbance  can  by  any  arrange- 
ment of  law  be  prevented  from  being  given  to 
it,  so  much  the  better  Disturbance  of  the 
peace  of  a  family  is  \exation,  and  of  vexa* 
tion,  if  not  necessary  to  the  averting  of  a 
preponderant  vexation,  the  production  ought 
always  to  be  avoided. 

That,  —  testimony  being  delivered  by  a 
person  standing  in  any  one  ot  these  i elation*, 
such  as  to  operate  to  the  prejudice  of  the 
person  standing  in  the  opposite  and  corre- 
sponding relation,  —  vexation  will  b^  likely 
enough  to  be  produced  in  the  breasts  of  both, 
is  manifest  enough  But  in  any  of  these  in- 
stances, ought  such  vexation  to  be  considered 
as  forming  a  sufficient  ground  for  the  exclu- 
sion of  the  testimony  ?  Over  and  over  again, 
the  answer  has  been  alieady  made 

The  case  ot  husband  and  wife  is  the  only 
sample  which  will  heie  be  taken,  being  the 
only  one  which  is  taken  in  English  law  for 
the  ground  of  an  exclusionary  rule. 

To  present  a  distinct  conception,  the  evil 
of  the  vexation  capable  of  flowing  fiom  this 
source  must,  in  the  fiist  place,  be  decomposed, 

Bvil  flowing  from  sympathy,  evil  flowing 
from  antipathy  or  ill-will:.-- to  one  or  other 
of  these  two  elements,  the  whole  evil  of  the 
mixed  mass  may  be  referred. 


Cff.V,]  IMPROPER  EXCLUSIONS— -HUSBAND  AND  WIFE. 

*  1.  As  to  the  evil  from  sympathy,  it* has 
already  been  put  into  the  balance,  under  the 
head  of  tru*t-prejudicing  evidence.  In  the 
case  of  husband  and  wife,  whether  considered 
on  the  part  of  the  male  or  on  the  part  of  the 
female,  the  affection  of  sympathy  may  natu- 
rally be  considered  as  operating  with  greater, 
much  greater,  force,  tlmn  in  the  case  of  an 
average  trustee.  On  the  other  hand,  a  point 
not  to  be  overlooked,  is,  that  the  opposite 
affection  (and  that  acting  with  a  force  pro- 
portioned to  the  mutual  vicinity  of  the  two 
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proposition  put  by  a  reporter  into  the  mouth 
of  the  first  Earl  of  Hardwicke.  "  The  re** 
son  is  .  .  .  .  to  preserve  the  peace  of  families: 
and  therefore  I  shall  never  encourage  such  a 
consent."  *  Here,  by  good  fortune,  we  have 
a  distinct  proposition,  with  an  assignable 
author,  and  he  of  the  first  degree  of  profes- 
sional respectability . 

When,  on  failure  of  the  beaten  track  of 
jumlogv,  we  iind  among  the  opinions  of  pro- 
fessional lawyers  an  argument  that  wears 
upon  the  fare  of  it  any  connexion  with  the 


parties,  and  to  the  inflexibility  of  the  ties  of     piinciple  of  utility,  it  consists  commonly  in  a 
various  kinds  bv  which  the/arc  connected)  !  retcience  to  some  one  head  of  inconvenience 


is  no  less  capable  of  finding  a  place.  Yet, 
after  all  allowances  made,  it  will  not  be  le^s 
true  that,  as  between*  an  average  husband 
and  an  average  wife  —  as  between  Baron  and 
Feme  in  the  character  of  Propositus  and  Pro- 
posita  —  an  affection  of  the  sympathetic  kind 
cannot  in  reason  but  be  considered  as  sub^ist- 
ing,  and  in  a  degree  of  ton-e  exceeding  that 
which  can  reasonably  be  conspleied  a<*  Mib- 
sibting  on  either  side,  as  belweei.  an  average 
trustee  and  his  average  reality  </itc  trn^t. 

Justice  thu>  done  to  all  paities, —  the  pro- 
priety of  admission  in  this  case,  and  lh<>  im- 
propriety of  the  exclusionary  rule,  con-ideied 
as  placed  on  the  giound  of  s\  mpatl^  .  <\  ill  not 
be  the  le^s  unquestionable. 

With  all  possible  disposition  to  do  justice 
to  the  conjugal  alfection  maintained  on  the 
one  hand  in  the  breast  of  Piopositus  by  the 
amiable  qualities  of  Pioposita-  -on  the  other 
hand,  in  the  bosom  of  PropoMM  b\  tin1  esti- 
mable qualities  of  Piopositus, —  it  seems  difli- 
cult  to  avoid  admitting,  that  the  affection  of 
Propositus  towards  Proposita  will  not  be 
altogether  upon  a  level  with  the  affection  of 
the  .same  Propo^itus  for  Ins  eailier  and  still 
more  intimate  acquaintance,  himself:  and  no 
less  so  as  between  the  affect  ion  of  PropoMta 
towards  Piopositus  on  the  one  hand,  and  the 
affection  of  the  same  Proposita  touanls  the 
amiable  paitner  of  Piopositm  on  the  othri. 
For,  let  it  not  be  forgotten,  that  the  bosoms 
to  which  the  thermometer  is  for  this  pmpose 
to  be  applied,  are  the  bosoms  of  Propositus 
and  Proposita,  not  of  P(etus  and  Arria,  imy 
more  than  of  Ni>u=.und  Eur}alu&  in  the  other 
case. 

Thus  much  seemed  necessary,  yet  not  more 
tlmn  necessary,  to  give  the  coirective  requi- 
site for  reducing  to  the  standard  of  plain  and 
ordinary  nature  the  heroic  dimensions  given 
to  the  conjugal  flame  by  the  sentimentality 
of  English  lawyers. 

As,  therefore,  vexation  on  a  self-regarding 
account  has  been  shown  not  to  be  a  sufficient 
ground  for  exclusion,  neither  can  the  image 
of  the  same  vexation,  presented  by  sympathy. 

Turn  next  to  the  evil  from  antipathy. 

The  law  will  not  suffer  the  wife  to  be  a 

witness  for  or  against  her  husband  :  this  is  a 
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or  advantage,  no  account  being  taken  of  any 
other.  Hut,  it  is  of  the  essence  of  law  to  be 
a  choice  of  evils  :  including  under  the  notion 
of  e\  il,  the1  absence  or  negation  of  this  or  that 
lot  of  positive  good.  It  will  happen,  in  many 
rases,  that  not  only  there  shall  be  an  advan- 
tage on  one  side  to  set  against  an  inconve- 
nience on  the  other,  but  in  the  one  scale  there 
shall  be  a  number  of  perfectly  distinct  advan- 
tage-*, \\righing  against  a  number  of  equally 
di-tincf  inconveniences  in  the  other,  A  nar- 
row and  impei  feet  lot  of  reason,  is  better 
than  a  mere  capiicc,  having  no  relation  to 
good  or  evil,  to  pam  or  pleasure,  on  either 
side:  but  from  an  impel  tect  lot  of  reason,  no 
better  than  imperfect  conclusions  can  reason- 
ablv  be  expected. 

fn  legislative  argumentation  it  is  not  un- 
common to  have  a  number  of  reasons,  such 
as  they  aie,  all  grounded  on  the  principle  ot 
utility,  adduced  on  both  sides :  but  in  judicial 
argument,  if  >ou  get  a  single  article  in  thtJ 
shape  of  an  original  reason,  an  indiration  of 
convenience  or  inconvenience,  it  is  a  sort  of 
a  prize.  Cases  against  cases,  i.  e.  decisions 
against  decisions,  \jou  \vill  have  in  plenty;  but 
if  \ on  have  anything  in  the  shape  of  a  rdtioral 
rrjrson  —  of  a'rea^on  referable  to  the  principle 
of  utility,  —  vou  will  find  it^stand  alone;  and 
a  meie  allusion,  as  vague  and  incompletely 
expressed  HS  it  is  possible  to  conceive,  is  the 
shape  in  which  it  comes.  Hard  —  hardship 
—  policy  —  peace  of  Umilies —  absolute  ne» 
ressity  : — some  such  words  as  these  are  the 
vehicles,  by  wliirh  the  taint  spark  of  reason 
that  exhibits  itself  is  conveyed.  These  are 
the  leading  terms,  and  these  are  all  you  are 
furnished  with  ;  and  out  of  these  you  are  to 
make  an  applicable,  a  distinct  and  intelligible 
proposition,  as  jou  can. 

Hawkins,  one  of  the  best  and  most  com- 
prehensive heads  the  profession  of  the  law 
ever  possessed,  had  already  taken  up  the  same 
argument,  mid  added  to  it  another.  "  Regu- 
larly, the  one  shall  not  be  admitted  to  give 
evidence  against  the  other"  (husband  and 
wife,)  "  nor  the  examination  of  the  one  be 

*  Peake(edit.  1801,)  123.  Barker  n. 
ston  Dixie.     Cases  temp.  Hardwicke,  264* 
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made  usd  of  against  the  other,  by  rea*on  of 
the  implacable  dissension  which  might  be 
caused  by  it,  and  the  great  danger  of  peijury 
from  taking  the  oaths  ot  persons  under  so 
great  a  bias,  and  the  extieme  haiiLhip  of  the 
case/1* 

Implacable  dissension  is  one  argument  the 
same  in  substance  as  that  which  occurred  to 
and  weighed  with  Loid  Haidwicke 
,  Great  danger  of  perjury  is  another,  not 
•tfetf  d  as  having  been  noticed  by  Lord  llanl- 
wirtte. 

Of  the  words  "  extiome  hatd*lnp  of  the 
CA4e,"  I  cannot  make  out  any  aigurncnt  dis- 
tinct from  the  two  preceding  ones 

These  are  the  leasons  for  which,  not  only 
the  wife  is  not  allowed  to  be  called  as  a  wit- 
ness against  her  husband,  but  even  her  ex- 
trajudicial  dcclaiations  are  not  admitted  in 
evidence  against  him,  though  his  o\vn  extra- 
judicial  declarations  are. 

The  argument  from  the  danger  of  perjiny 
arises  out  of  the  supposed  sympathy,  and 
therefore  need  scarcely  receive  any  fait  her 
notice 

Suffice  it  to  *ay,  thnt  if  the  danger  of  per- 
jury be  an  objection  against  the  calling  in 
the  sanction  ot  an  oath  in  this  case,  it  is  an 
objection  against  it  in  all  other  cases,  and  an 
objection  that  applies  to  the  sanction  with 
the  greater  foice,  -the  gruutei  the  need  theie 
is  of  it.  It  applied  io  the  testimony  consi- 
dered in  respect  of  the  dangu  ot  falsehood, 
apart  from  the  oonsideiation  of  the  sanction, 
it  is  an  objection  to  all  testimony  — if  it  ap- 
plies to  the  case  of  the  wife,  con^ideied  with 

*  Lord  Coke  f  C  Litt  fi  )  adds  a  technical 
reason,  truly  worthy  ot  the  purpose  for  which  tt 
to  adduced :  — 

u  Note*  it  hath  been  resolved  by  the  justices 
(Paftch.  10,  Ja.  in  Com,  Banco  vpon  the  tyat. 
of  flankrout*,)  that  a  wife  cannot  he  produced 
either  against  or  fov  her  husband,  qma  snnt  ducr 
anima  m  came  una ,  and  it  might  he  a  cause  of 
implacable  discord  and  dissension  between  the 
husband  and  the  wife,  and  a  meane  of  great  in. 
convenience/9  Thus  f.  r  IxrnJ  Coke,  the  super- 
eminently  learned  ex-Chief  Justice. 

Mr.  Justice  Duller  "  thoagty;  the  rule  a  very 
proper  one,  as  it  tended  to  prevent  dissensions  in 
families,"  (2.  Term  Rep  269  ) 

Before  that  time,  in  the  Treatise  on  the  Law 
of  Nisi  Prms  by  the  same  learned  judge  (then 
but  an  advocate,)  the  reason  had  been  subtilized 
and  generalized  to  such  a  degree  as  to  have  lost 
all  meaning:  "  Husband  and  wife  cannot  be 
Admitted  as  witnesses against  each  other. 

J  Self*1  p  7  of  mamage' 

Accotfingly,  anno  1792,  the  same  learned 
VrP  §eS;  TO  peeing  with  his 
chief  Lord  Kenyon,  is  represented  as 
flown  the  law  on  the  subject  m  these 
:*-***  It  is  now  considered  **  a  settled 
principle  of  laws  that  husbands  and  wives  can. 
!*£•  admittcd  w  ^nesses  mher 


respect  to  her  presumable  unwillingness  to 
do  an  act  whereby  her  husband  may  sustain 
a  prejudice,  it  applies  with  still  greater  force 
against  all  the  instances  in  which  a  man's  own 
testimony  is  permitted  to  be  called  for  against 
himself  it  applies  to  one  of  the  charactenstic 
fcatuies  of  the  practice  ot  the  courts  styled 
couits  .of  equity. 

As  to  dissension,  —  which,  to  give  force  to 
the  aigument,  is  piesumed,  without  the  small* 
est  alleged  reason,  to  be  implacable, — 

The  i  ule,  if  cai  i  ied  as  f  ai  as  it  would  go7 
being  altogether  destructive  of  the  peace  of 
families  —  of  that  peace  which  it  is  its  pro- 
fessed object  to  protect,  —  in  comes,  in  con- 
sequence, one  class  of  exceptions,  and  that  a 
very  large  one  f  In*  ease  of  an  offence  in* 
volviiiff  a  personal  injury  committed  by  the 
husband  ugauist  the  wife,  the  testimony  of 

t  Turn  oack  to  the  dictum  of  Lord  Kenyon, 
in  a  former  note.  In  this  you  have  a  specimen,, 
and  that  a  fair  one,  of  the  degree  of  certainty, 
reasonableness,  and  consistency,  that  pervade  the 
whole  of  the  system  of  junsprudential  law:  of 
the  degree  of  dependency  fit  to  be  placed  on  the 
opinions,  the  dicta,  the  statements,  delivered  by 
the  most  eminent  among  the  oiiicial  professors 
ot  it ,  of  the  regard  due  to  those  panegyrics  which 
Us  professors  of  all  ranks  and  classes  never  cease 
to  anoint  it  with,  and  from  which  the  opinions 
entertained  ot  it  by  students,  and  even  lawyers, 
are  ilnbibcd 

Bad  as  this  branch  of  the  law  is  in  itself,  its 
badness  constitutes  not  by  any  means  the  whole 
ot1  its  nuxclnevousnc'ss.  An  additional  mischief 
is,  that  where,  as  here,  the  proposition  possesses 
a  certain  degree  of  extent,  theie  is  no  trusting, 
with  any  tolerable  degree  of  >afety,  to  the  ac- 
counts delivered  of  it,  as  it  is  (i  e.  as  it  is  said 
to  be  )  though  delivered  irom  the  most  trust- 
worthy of  the  hands  employed  in  the  dispensa- 
tion of  it 

Lawyer  Oh  !  but,  the  case  of  a  suit  in  which 
one  of  them  alone  is  party  being  the  case  in 
hand,  the  proposition  is  to  be  understood  as  being 
confined  in  its  extent  to  the  ground  occupied  by 
that  case 

jVo/i-  Lawyer  Be  pleased  to  look  at  th  e  words : 
they  expressly  exclude  all  limits:  of  the  testu 
mony  ot  either  against  the  other,  the  admission 
cannot  take  place  "  in  any  cave  if 

Lawyer.  Nay,  but  there  may  havp  been  a 
want  of  correctness  in  this  part  of  the  report: 
by  the  judge,  the  requisite  exception  was  made; 
by  the  reporter,  it  is  omitted  to  be  stated. 

Non-Lawyer.  Possible,  indeed,  just  possible, 
but  not  probable.  Had  the  rule  stood  by  itself 
without  the  reason,  thtn,  indeed,  you  might, 
with  somewhat  better  grace,  have  assumed  the 
liberty  of  imagining  clauses  to  limit  the  extent 
of  it.  But  along  with  the  rule,  the  reasott  is 
actually  brought  to  view;  and  the  reason  is  such 
as  admits  not  of  any  the  smallest  defalcation  to 
be  made  from  that  unlimited  extent  What? 
is  the  danger  of  future  implacable  dissension 
greater,  from  their  being  respectively  admitted 
to  testify  one  against  the  other  in  a  prosecution 
brought  by  one  against  the  other,  than  in  ft  civil 
suit  brought  against  one  of  them  by  a 
or  by  one  of  them  against  a  stranger? 
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the  wife  against  the  husband  is  admissible, 
and  admitted  in  ordinary  practice.* 

When  a  man  has  inflicted  severe  bodily  suf- 
fering on  his  wife — has  been  in  the  habit  of 
thus  filling  her  life  with  misery,  —  here  is  a 
cause  of  dissension,  which,  powerful  as  it  is, 
experience  proves  to  be  by  no  means  im phi- 
cable.  Injuries  of  the  like  kind,  it  will  some- 
times happen  (though,  bj  reason  of  the  us»ual 
supeiiority  of  force  on  the  male  bide,  not  so 
frequently,)  shall  be  inflicted — habitually  in- 
flicted, on  the  husband  b\  the  wite.  A  man 
forgives  the  wife  who  has  put  him  to  bodily 
torture;  but  it  is  not  in  the  nature  of  a  man 
ever  to  forgive  the  wife,  who,  being  called 
upon  in  a  court  of  justice  for  the  purpose*  of 
justice,  shall  have  dared  to  speak  the  truth  ! 
Where  there  is  injury,  and  the  highest  degree 
of  injury,  forgiveness  is  expected,  being  in 
every  da>'s  experience;  where  there  is  no 
injury  —  where  the  supposed  cau^e  of  offence 
is  a  compliance  with  the  injunctions  of  duty, 
forgiveness  is  regarded  as  altogether  hope- 
less ! 

To  be  consistent  with  itself,  the  law  should 

"strew  danger  before  every  step  which  it  could 

occur  to  a  man  to  take  in  the  path  of  cumi- 

ttality.     Instead  of  that,  it  is  the  care  of  the 

law  itself  to  remove  the  princi;/,tl  sen  ice  of 

*  In  the  case,  however,  of  OTIC  of  the  most 
cruel  of  all  injuries,  a  wife  is  deprived  of  this 
remedy. 

In  the  case  of  a  prosecution  for  bigamy,  the 
evidence  of  the  first  wife  has  been  deemed  inad- 
missible, on  the  ground  that  she  is  the  only  law- 
ful wife.  If  the  fact  can  be  proved  without  the 
testimony  of  the  wife,  no  inconvenience  ensues, 
unless  it  be  a  quantity  of  unnecessary  vexation 
and  expense;  —  vexation  to  the  stranger,  who  is 
compelled  to  take  a  journey,  perhaps,  to  give 
his  testimony;  expense  to  the  prosecutor  (or  say 
the  prosecutn\)  uho  has  to  defray  the  expense 
of  trie  witness's  charges.  Hut  wh.it  in  that  c.ise 
is  the  inconvenience  sa\ed?  an  inconvenience 
scarce  worth  saving.  In  the  tact  of  the  celebra- 
tion  the  celebration  of  the  original  and  valid 

marriage,  —  in  this,  taken  by  itself,  thcie  is  no- 
thing, the  disclosure  of  which  can  of  itself  h  ive 
the  effect  of  criminating  the  husband  ;  nothing, 
of  which,  either  on  that  or  any  other  account, 
the  statement  can  naturally  be  supposed  to  be 
attended  uith  any  particular  uneasiness  to  the 
wife.  By  tne  supposition,  the  fact  will  be  proved 
by  other  testimony,  if  her's  be  not  called  in  to 
prove  it:  what  material  difference  can  it  make 
to  her,  whether  it  be  by  her  testimony,  or  that 
of  anybody  else?  By  declaring  herself  the  law- 
ful wife,  sne  does  not  in  any  degree  sacrifice  his 
character;  on  the  contrary,  she  supports  it.  It  is 
not  by  the  tirst  marriage  that  the  disgrace  and 
ruin  is  thrown  upon  the  guilty  husband ;  it  is 
by  the  second. 

On  the  other  hand,  suppose  the  celebration 
incapable  of  being  proved  by  any  other  ^evi- 
dence; suppose  the  case  such,  that  for  the  prov- 
ing of  the  celebration  no  other  evidence  can  be 
obtained.  Here  the  operation  of  giving  the  evi- 
dence might  be  attended  with  a  sensation  more 
or  less  pSnful  to  the  In'uwA  vifet  hnt  on  the 


danger  out  of  his  way.  To  be  consistent 
itself,  it  should  remove  out  of  his  way  every 
possible  assistance  that  can  contribute  to  en* 
jjage  him  in  any  course  of  conduct  which  it 
reprobates  and  endeavours  to  prevent.  In- 
, stead  of  (hut,  it  secuies,  to  every  man,  one 
safe  and  unquestionable  and  ever  ready  ac- 
complice tor  every  imaginable  crime. 

If  the  dissension  wore,  in  the  nature  of  the 
ciis»o,  so  implacable  a*  the  argument  supposes, 
it  should,  conM-tently  speaking,  operate  as  a 
motive  with  the  law  to  prescribe,  rather  than 
exclude,  thi^  source  ot  information.  If  I  at- 
tempt this  ciime,  it  ma)  happen  to  my  wife, 
limn  whom  I  c<mnot  hope  to  conceal  it,  to  be 
called  upon  to  bear  \\itness  against  me:  and 
then, —  even  if  I  should  escape  from  the  pu- 
nishment ot  the  law,  —  the  pain  of  seeing,  in 
the  partner  of  my  bed,  the  once  probable  in- 
strument of  my  destruction,  will  never  leave 
me. 

In  the  days  when  the  exclusive  rule  in  ques- 
tion took  its  rise,  the  reason  in  favour  of  it 
operated  with  a  decree  of  force  considerably 
!>e\ond  that  \\ith  which  it  acts  in  these  our 
davs.  The  pouer  of  the  husband  over  the 
wile  was  much  stion^er  and  more  absolute. 
A  time  there  appeals  to  have  been,  when  the 
exceptions,  by  which  a  \\ife  is  permitted  to 

other  band,  uh<it  is  the  consequence  if  it  be  re- 
jected? An  injury  of  (lie  most  cruel  kind  that 
can  be  sustained,  icmains  without  satisfaction  of 
any  kind  :  the  ciunc,  a  very  heavy  one,  remains 
unpunished;  the  criminal  triumphs  in  his  guilt. 

In  the  cases  that  gave  rise  to  ihe  decision,  the 
inducement  lor  calling  in  the  injured  wife,  was, 
probably,  the  wish  to  save  the  vexation  and  ex* 
pcnsu  that  uould  h.ive  attended  the  procurement 
4>f  other  e\  idencc.  Had  the  objection  been  fore- 
seen—had tlna  ground  of  exclusion  been  known 
to  be  pro'jst.ihhshtyl,  sue!)  other  evidence  would 
have  been  resoited  to,  and  that  of  the  wif^  not 
employed.  IJut  the  evidence  being  deemed  in- 
admissible,  the  result  was,  not  that  the  fact  was 
proved  by  other  unexceptionable  evidence,  but 
that  the  fact  could  not  be  proved  at  all,  and,  in 
consequence,  that  the  crime  was  seen  to  go  un- 
punished. For  in  a  criminal  cause,  if  the  deter- 
mination be  in  the  first  Instance  in  favour  of  the 
guilty  defendant,  no  omissions  can  be  supplied, 
no  false  steps  rcctilie-1:  the  example  of  guilt 
triumphing  in  impunity,  is  the  price  that,  un- 
dtr  the  reign  of  common  law,  must  be  paid  for 
every  point  that  comes  to  be  established  on  this 
side. 

[Technical  law  is  never  consistent,  even  in 
its  badness.  On  a  prosecution  for  bigamy,  the 
iirst  husband  or  wite  is  not  admissible  to  prove 
the  fact  of  the  former  marriage.  But,  after  a 
long  period  of  uncertainty,  it  has  been  settled, 
as  late  as  the  year  1817,  that  in  any  collateral 
suit  or  proceeding  between  third  persons,  the 
rule  is  quite  different:  a  person  may  therefore 
be  incidentally  charged  with  bigamy  by  the  t$f* 
timony  of  the  first  wife  or  husband,  ana  witty  the 
effect  of  punishment,  viz.  in  the  shape  of  low  of 
characteifr—  a  punishment  not  the  less  real*  for 
Jbeing  inflicted  by  other  hands  than  those  of  th$ 
executioners  of  the  l*v.— Editor,] 
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«eek  protection  in  a  court  of  justice  against 
ill-usage  by  the  husband,  were  not  yet  esta- 
blished. Morality  was  at  the  same  tune  more 
loose  —  manners  moie  hatsh  and  savage,  u>- 
seniment,  on  so  unbecoming  a  giound  <is  that 
of  a  submission  to  the  laws  of  liuth  and 
justice,  was  more  likely  to  be  conceived  and 
harboured,  more  easy  to  be  giatifu  i!  uith  nn- 
punity,  and  more  apt  to  be  implacable 

A  law  which  should  exclude  the  testi- 
mony of  the  wife  in  the  case  of  a  prosecution 
against  the  husband  foi  ill-usage  done  to  the 
wife,  would  be  tantamount  to  authoi  izing  the 
husband  to  inflict  on  the  wife  all  imaginable 
cruelties,  so  long  as  nobody  else  was»  pie^ent 
a  condition  which,  having  by  law  the  com- 
mand in  and  over  his  o\vri  hou^e,  it  would  in 
general  be  in  his  power  to  fulfil 

A  law  which  excludes  the  testimony  of  the 
Wife,  in  the  case  of  a  piosecution  against  the 
husband  for  mischief  done  to  any  othei  indi- 
vidual, or  to  the  state,  is,  in  like  mamiei,  in 
other  words,  a  law  authorizing  him  to  do,  in 
the  presence  and  with  the  assistance  ot  the 
wife,  every  kind  of  mischief,  that  excepted  by 
which  she  herself  would  be  a  &uifrrei  The 
law,  which  in  the  former  case  affords  its  pro- 
tection to  the  wile,  —  with  what  consistency 
can  it,  in  the  latter  case,  refuse  its  protection 
to  every  human  creatme  besides? 

So  often  as  the  mask  has  been  stripped  off, 
can  it  be  necessary  to  lay  baie  the  real  policy 
that  lies  at  the  bottom  of  this  business  * 

A  cause  between  Dou  and  Ux  admits  as 
many  fees  as  a  cause  between  Doe  and  Roc. 
In  a  case  where  there  is  nobody  to  s\veai  foi 
Ux,  if  Ux  were  not  admitted,  them  would  be 
HO  cause,  no  fees  Rule  — admithei  evidence 

Very  different  is  the  case,  \\here  the  cause*1 
is  between  one  of  the  marjied  pan,   viz   the 
husband  (by  whom  the  cause,  in  a  dispute 
with  a  stranger,  is  in  general  conducted  J  axd 
a  stranger. 

If  a  man  could  not  cany  on  schemes  of 
injustice,  without  being  in  danger,  every  mo- 
ment, of  being  distui bed  in  them,  —  and  (if 
that  were  not  enough) \)etiajed  and  exposed 
to  punishment,  —  by  his  wife;  injustice  in 
^11  its  shapes,  and  with  it  the  suits  and  the 
f^es  of  which  it  h*  prolific,  would,  in  compa- 
rison with  what  it  it*  at  present,  be  laie  Let 
us,  therefoie,  giant  to  every  man  a  licence  to 
teommit  all  sorts  ot  wickedness  in  the  pre- 
sence and  with  the  assistance  of  his  wife  let 
us  secure  to  every  man  in  the  bosom  of  his 
family,  and  in  his  own  bo*oni,  a  safe  accom- 
plice -  let  us  make  every  man's  house  his 
castle ;  and,  as  far  as  depends  upon  us,  let  us 
Convert  that  castle  into  a  den  of  thieves.* 

*  Advice  to  judges: — When  you  have  a  rea- 
son to  give  for  a  rule  or  supposed  rule  of  ju- 
tiflprudential  law,  copy  Mr.  justice  Buller;  let 
polity  ty6  your  word ;  Keep  to  generals ;  keep  to 
the  gmraliasima  amonji  generals.  Behold  the 


Two  men,  both  married,  are  guilty  of  errors 
of  exactly  the  same  sort,  pftnishable  with  ex- 
actly the  same  punishment  In  one  of  the  two 
instances  (so  it  happens,)  evidence  sufficient 
for  conviction  is  obtainable,  without  having 
recoin  se  to  the  testimony  of  the  wife ,  in  the 
oilier  instance,  not  without  having  recourse 
io  the  testimony  of  the  wife  While  the  one 
sufteis,  —  capitally,  if  such  be  the  punish- 
ment,—  to  what  use,  with  what  consistency, 
is  the  othei  to  be  pennitted  to  triumph  in 
impunity  ? 

The  him  of  piejtuhce  once  removed,  a  very 
loose  system  oi  morality,  01  Mther  (to  speak 
plainly)  A  sj  Mom  of  gross  immorality,  will  be 
seen  to  be  at  the  bottom  ot  these  exemptive 
rules  The"  very  cnme  \\luch  it  pumvhes  in 
one  man  —  punishes  efen  \\ith  death  —  it  af- 
foids  its  protection  to  in  anothei  It  conveits, 
or  seeks  to  convert,  the  house  of  every  man, 
into  a  nui^ery  ot  unpunishable  cnmes  The 
same  age  of  baibarism  and  superstition,  the 
same  age  of  relaxed  moiahty,  which  gave 
birth  to  the  institution  of  asylum?,  gave  birth 
(theie  seems  icason  to  think)  to  this  privi- 
lege, which  gives  to  each  man  a  safe  accom- 
plice in  his  bosom  The  mischievousncss  of 
the  domestic  asylum  goes,  howevei,  far  be- 
yond that  of  the  asylum  commonly  so  cajletl 
The  chm ch,  chuichjaid,  or  monastery,  what- 
evoi  it  \\as,  did  not  aifoid  to  the  cmntnal  any- 
thing like  a  complete  exemption  fiom  all 
punishment  it  uas  itself  a  punishment  it 
was  banishment  horn  his  family  it  included 
impiisonment,  or  a  (Ugice  of  confinement  so 
close  as  to  be  scarce  distinguishable  from  it 
it  place  d  him  in  a,  staU  ot  penury,  humiliation, 
and  dependence 

A  i  iilc  like  tin-,  piotecU,  cmouiauc*,  incul- 
cates fiaud  Foi  falsehood,  positive  falsehood, 
is  but  one  modification  of  f i  and  concealment, 
a  soit  of  negative  falsehood,  is  anothei  I 
mean,  concealment  of  any  facts,  of  which,  for 
the  protection  of  their  lights,  individuals  o* 
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consequence,  the  fatal  consequence,  of  descend-* 
ing  into  particulars,  of  talking  of  "  implacable 
dissension  between  man  and  trife,"  you  com. 
nut  yourselves,  you  gne  a  handle  to  non-law- 
yers  They  are  thus  enabled  to  look  into  your 
reasons,  and  to  sec  whether  there  be,. any  truth 
in  them.  No  ,  never  more  suffer  yourselves  to 
fall  into  any  such  snare  Ktep  to  policy  >  and 
such  other  arguments  as,  in  the  region  of  the 
clouds,  are  of  equal  altitude,  or,  if  that  be  diffi- 
cult, of  nearly  equal  altitude,  with  it  Keep  tc 
policy,  you  are  omnipotent.  With  the  word 
pohcy  in  your  mouths,  the  law  is,  what  you 
please  to  make  it:  anything  to-day — the  same, 
or  any  different  thing,  to-morrow. 

King,  Lords,  and  C  ommons,  what  drudges  in 
comparison  with  you !  Toiling  for  a  whole  ses- 
sion, with  committees  upon  committees,  exami- 
nations upon  examinations,  papers  upon  papers; 
while  to  make  the  Liw,  by  declaring  it,  costs 
you  but  a  word:  you  speak  the  word,  the  law  is 
made,  and  everything  is  as  it  should  be. 
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the  public  have  a  right  to  ne  informed.  The 
concealment  which  is  authorized  by  the  law, 
it  may  be  said,  ceases  to  be  fraud.  No ;  that 
it  does  not:  I  mean,  in  this  case.  A  conceal- 
ment which  is  authorized  b\  the  subntanltne 
branch  of  the  law,  cannot  be  fraudulent :  the 
authorization  does  away  the  fraud:  what  is 
authorized  is  legalized:  ciiminalitv,  and  le- 
gality, are  repugnant  and  incompatible.  But 
the  law  cannot,  without  authonzing  fiaud, 
authori/e  bv  its  (uf/cclic^  branch,  the  doing 
of  that  which,  bv  Us  MibMantive  bianch,  it 
lias  constituted  a  crime,  l\\  the  ptmMiment 
annexed  to  the  act  by  the  MI!>M  mmcbiunch 
of  the  law,  the  law  has  acknowledged  ai-d 
proclaimed  its  mischie.  vonsm^  :  it  the  act  be 
not  mischievous,  the  legislator  ha-  no  war- 
rant for  marking  it  out  tor  puiiMimcnt.  Hut 
if  the  act  be  mischievous,  on  what  ground, 
\vith  what  consistency,  dors  it  in  any  instance 
^eek  to  exempt  it  fiom  pifni-lnm  ut,  as  if  it 
were  innocent? — exempt  it  in  consideration 
of  a  fact  purely  inelcvnnt  — a  fart  by  which 
the  miM'hievousiicss  of  it  i^  not  M>  much  as 
pretended  to  be  diminished  ^  An  article  ot 
adjective  law  which  is  at  \aiianccv\ith  thr 
substantive  law,  is  itself  a  hand.  The  Mib- 
stantive  branch  of  the  law  declaim,  under- 
takes, engages,  for  the  benefit  ol  all  parties 
inteiestcd,  that  all  persons  otlendnitr  ^o  and 
so  shall  be  punished  so  and  so.  The  judicial 
authority,  v\hich,  bv  a  law  of  the  adjective 
kind,  c;t'Vit^  own  making,  take^  upon  itselt  to 
exempt  a  man  ftom  such  punishment,  on  a 
ground  by  which  his  case  is  not  varied  in  point 
of  guilt/violates  thai  engagement.  Fiaudu- 
lent  in  itself,  —  &o  far  as  it  encourages  others 
to  pursMie  that  plan  of  concealment  by  which 
the  engagement  is  violated,  it  is  the  cause  of 
fiaud  in  othci->.  1U  aggregating  the  act  to  the 
class  of  crimes,  and  rcndeimg-  it  pimMiablc 
as  such,  it  declares  it  to  be  a  mischievous  act, 


on  which  their  security,  in  every  kbraitch  of 
it,  is  in  a  state  of  contimml  dependence,  < — thfc 
degree  of  information  \\hieh  they  actually* 
have  of  it,  depends  upon  its  natural  aptitude 
for  being  guessed  at.  To  the  knowledge  of 
what,  on  each  head,  is  law,  they  have  no  other 
clue  than  such  conception  as  they  aie  led  to 
form  to  themselves  of  what  it  ouyht  to  be. 

Oh  !  but  think  what  must  be  the  suffering 
of  my  \\ifi  it  compelled  by  her  testimony  to 
bmi$;  destruction  on  my  head,  by  disclosing 
mv  ciiim1*! — Think  r  answers  the  legUhi- 
toV:  \es  indeed,  I  tliink  of  it ;  and,  in  think- 
ing of  it,  what  I  tliink  of  besides,  is,  what 
//.»//  ought  to  think  of  it.  Think  of  it  as  part 
of  the  punishment  which  awaits  you,  in  case 
of  \  our  plunging  into  the  paths  of  guilt.  The 
moie  forcible  tlie  impression  it  makes  upon 
you,  the  more  eil\vtunlly  it  answers  its  in- 
tended  pmpose.  Would  vou  wish  to  save 
yourself  from  it  ?  it  depends  altogether  upon 
}om>e-lf:  preserve  jour  innocence. 

To  the  legislators  of  antiquity,  the  married 
state  was  an  object  of  favour  :  they  regarded 
it  as  a  sccuritv  for  good  behaviour  :  a  wife 
and  childicn  VMTC  considered  as  being  (what 
doubtless  they  are  in  their  own  nature)  so 
many  pledges.  Such  was  the  policy  of  the 
higher  antiquitv.  The  policy  of  feudal  bar- 
baiism,  of  the  ages  which  gave  birth  to  this 
immoral  iule,  is  to  convert  that  sacred  con- 
dition into  a  nuisuy  of  ciime. 

The  reason  now  given  was  not,  I  suspect, 
the  original  one.  Diawn  fiom  the  principle 
ot  utility,  though  fiorn  the  principle  of  utility 
imperfectly  applied,  it  savours  of  a  hitc  and 
polished  age.  The  reason  that  presents  itself 
as  more  likely  to  have  been  the  original  one, 
is  the  gi nngribber,  nonsensical  reason,  —  that 
of  the*  identity  ot  the  two  peisons  thus  con- 
nected. JJaron  and  Feme,  are  one 'person  in 
law.  On  questions  relative  to  the  tv\o  ma- 


and  to  such  a  degree  so,  as  to  be  a  ciime.     H\   !  trimonial  conditions  this  quibble  is  the  foun- 
authorizing  an  individual  to  conceal  it,   m   a  |  lain  of  all  reasoning 
case  in  \\hich  it  i-  not  so  much  ,is  pi\-tr!)drd 


it  i-  not  M>  much  «ts 

that  its  inixv'liievoiisnt'-s  is  in  the  Miiallest 
degree  less  than  in  ot  her  ca^o,  it  at  Oi,ee  pro- 
tects and  (Micouiage^  tv\o  different  acts,  of 
the  iniM-hievoiMK-s^  and  ciiminalitv  oi  winch 
it  shows  itself  sutticieiith  sensible  on  othi-r 
occasions; — the  pnncipal  mine,  and  that 
concealment  of  it,  which,  when  the  act  so 
concealed  is  criminal,  is  itself  a  crime. 

It  debases  and  degiades  the  inatiiinonial 
union;  converting  into  a  sink  of  corruption, 
what  ought  to  be  a  source  of  purity.  It  de- 
files the  rrmrriage-contract  itself,  by  tacking 
to  it  in  secret  a  licence  to  commit  crimes. 

I  say  in  secret;  for  the  probability  is,  that 
an  institution  so  repugnant  to  moral  senti- 
ments is  not  generally  known,  and,  on1  that 
account,  is  not  productive  of  all  the  mischief, 
of  which,  if  known  universally,  it  would  be 
productive.  No  care  being  taken  to  enable 
men  to  possess  themselves  of  that  knowledge, 


Among  lawvLM's,  among  divines,  among  all 
candidates  s  'ttmg-  up  lor  power  in  a  rude  age, 
woiking  bv  liaud  oppr^ed  to  force,  scrambling 
for  \\hatevei  could  be  picked  up  of  the  vene- 
ration and  submission  of  the  herd  of  mankind, 
there  h;is  Wen  a  *oi  t  of  instinctive  predi- 
lection for  absurdity  in  its  absurdest  shape. 
Paiadnv,  as  far  as  it  could  be  forced  down, 
lias  aluavs  been  preferred  by  them  to  simple 
truth.  He  who  is  ;i*tonished,  is  half  subdued. 
Each  absiuditv  \ou  get  people  to  swallow, 
prepares  them  for  a  greater.  Arid  another  ad- 
vantage is,  the  same  figure  of  rhetoric  which 
commands  the  admiration  and  obedience  of 
the  subject  class,  helps  the  metoory  of  the 
domineering  class  .  it  is  a  sort  of  mentona 
techruca. 

All  these  pnrodoxes,  all  these  dull  witti- 
cisms, have  this  in  common,  —  that,  on  taking 
them  to  pieces,  you  find  wrapped  up,  in  a  co* 
vering  of  ingenuity,  some  foolish  or  knavish, 
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and  In  either  ease  pernicious,  lie.  It  is  by 
them  that  men  are  trained  up  in  the  degrading 
habit  of  taking  absurdity  for  reason,  nonsense 
for  sense.  It  is  by  the  swallowing  of  such 
potions,  that  the  mind  of  man  is  rendered 
feeble  and  rickety  in  the  morning  of  its  days 
To  burn  them  all,  without  exception,  in  one 
common  bonfire,  would  be  a  triumph  to  rea- 
son, and  a  blessing  to  mankind. 

[Purther  remark*  by  the  Editor  — The  ex- 
clusion of  the  testimony  of  hub  band  and  wife, 
for  or  against  each  other,  is  in  the  number  of 
the  exclusions  which,  in  an  article  already  al- 
luded to,  arc  defended  by  the  Edinburgh  Re- 
view: '*  yet  not  entirely,"  says  the  reviewer, 
11  on  account  of  that  dread  entertained  by 
the  English  law,  of  conjugal  feuds,  though 
these  are  frequently  of  the  most  deadly  cha- 
racter. But  the  leason  just  given,  in  the 
case  of  the  priest,  applies"  (this  icfeis  to 
the  opinion  of  Mi.  Bentham,  that  the  disclo- 
sure, by  a  catholic  pnest,  of  the  secrets  con- 
fided to  him  by  a  con  feeing  penitent,  should 
not  be  required  or  peimitted,)  "  for  the  con- 
fidence between  married  persons  makes  their 
whole  conversation  an  umesei  ved  confession , 
and  they  also  could  never  be  contradicted 
but  by  the  accused,  while  external  cncum- 
stances  might  be  fabricated  with  the  utmost 
facility,  to  give  apparent  confirmation  to  false 
charges.  But  our  strongei  reason  is,  that  the 
passions  must  be  too  much  alive,  where  the 
husband  and  wife  contend  in  a  court  of  jus- 
tice, to  give  any  chance  of  fair  play  to  the 
truth.  It  must  be  expected,  as  an  unavoid- 
able consequence  of  the  connexion  by  which 
they  are  bound,  that  their  feelings,  either  of 
affection  or  hatied,  must  be  strong  enough 
to  bear  down  the  abstract  repaid  foi  veracity, 
even  in  judicial  depositions  >f 

Want  of  space  might  form  some  excuse  to 
this  writer  for  not  having  said  more,  but 'it 
is  no  apology  for  tiie  vagueness  and  inconclu- 
sive ness  of  what  he  Aas  z»aid 

The  confidence,  say  you,  between  married 
persons  makes  their  whole  conversation  an 
unreserved  confession  ^  So  much  the  better 
their  testimony  will  be  the  moie  valuable  It 
is  a  strange  reason  for  rejecting  an  aiticle  of 
evidence,  that  it  is  distinguished  fiom  other 
articles  by  its  fulness  and  explicit  ness 

The  reviewer  must  have  read  Mr  Bentham 
very  carelessly,  to  suppose  that  his  reason  for 
excluding  the  testimony  of  the  priest  is,  be- 
cause the  discouise  of  the  penitent  is  an  "  un- 
reserved confession :"  this  would  be  a  reason 
for  admitting,  not  for  rejecting,  the  evidence 
The  true  reason  for  the  exclusion  in  the  case 
pf  the  confessor,  is,  that  punishment  attach- 
ing itself  upon  the  discharge  of  a  rei'gous 
duty,  would  in  effect  be  punishment  foi  re- 
ligious opinions.  Add  to  winch,  that  the 
confi<fciicte  reposed  by  the  criminal  in  "his 
oonfeasoir  ban  not  for  its  object  the  further- 


«nce,  nor  the  impunity,  of  offences ;  but  for 
its  effect,  as  far  as  it  goes,  the  prevention  of 
them.  To  seal  the  lips  of  the  wife,  gives  a 
facility  to  crime .  to  seal  those  of  the  con* 
fessor,  gi\  es  none ;  but,  on  the  contrary,  in- 
duces a  criminal  to  confide  the  secret  of  his 
guilt  to  one  who*e  only  aim  will  in  general 
be  to  awaken  him  to  a  sense  of  it.  Lastlj, 
it  is  to  be  remcmbeicd  that,  by  compelling 
the  disclosure  in  the  case  of  the  confessor, 
no  mfoi matiori  would  ultimately  be  gained: 
the-  onlj  effect  being,  that,  on  the  part  of  the 
cimunal,  no  such  revelahons  would  be  made. 
Not  so  in  the  case  of  the  wife,  who  may  have 
come  to  d  knowledge  of  the  ciime  indepen- 
dently of  any  voluntary  confession  by  her  cri- 
minal husband 

That  the  testimony  of  the  wife  could  not 
be  contradicted  but  by  the  accused  peison, 
her  husband,  and  i  ice  vet  >«, — which,  if  true, 
would  he  ft  good  leason  foi  distrusting,  but  114 
leason  foi  rejecting  their  evidence, — is,  in  the 
majoi  ity  of  ca«-es,  not  true  What  the  husband 
arid  wife  have  told  one  anothenn  secret,  no  one 
hut  they  two  can  know ;  and,  consequently, 
\\hat  either  of  them  says  on  the  subject  of  it, 
nobody  but  the  other  has  it  in  his  power  to 
contradict  But  is  not  this  likewise  the  case 
between  the  ciimmal  and  his  accomplice,  or 
between  the  criminal  and  an)  other  pet  son, 
with  respect  to  any  fact  which  occuned  when 
the}  two  were  the  only  persons  present?  while, 
with  respect  to  all  other  facts,  the  testimony 
of  husband  or  wife  would,  if  false,  be  just  as 
capable  of  being  refuted  b>  countet -evidence 
as  the  testimony  of  any  othei  witness 

The  aphoiisrn  on  which  the  reviewer  founds 
what  he  calls  Ins  "  stronger  i  eason,"  one  would 
not  have  wondeied  at  meeting  with  in  a  Ger- 
man tragedy,  but  it  is  cci  tamly  what  one  would 
ne\er  ha\e  looked  form  a  di^couise  upon  the 
law  of  evidence  Strange  as  it  may  sound  in 
tentmientnl  ears,  I  am  in  inly  persuaded  that 
many,  nay  most,  married  persons  pass thiough 
life  without  eithei  loving  ot  hating  one  another 
to  any  such  uncontioulable  excess  Suppose 
them  howeve.  to  do  so,  and  their  "  feelings,11 
whether  of  affection  01  of  hatred,  to  be  "  strong 
enough  to  bear  down  the  abstract  regaid  for 
veracity,"  will  they,  in  addition  to  this  •'  ab- 
stract icgard," — a  curious  soit  of  a  regard, — 
be  strong  enough  to  bear  down  the  fear  of 
punishment  and  of  shame  *  Will  they  render 
the  witness  proof  against  the  vigilance  and 
acutenessof  a  sagacious  and  experienced  cross- 
examiner  ?  Oi  rather,  are  not  the  witnesses 
who  are  under  the  influence  of  a  strong  pas- 
sion,  precisely  those  who,  when  skilfully  dealt 
with,  are  least  capable  of  maintaining  the 
appearance  of  credibility,  even  when  speaking 
the  truth;  and,  &  fortiori,  least  likely  to  ob- 
tain credit  for  a  lie  9 

But  I  waste  time,  and  filljip  valuable  space, 
in  arguing  seriously  against  such  solemn  trifling 
—  Conclusion  of  remarks  by  the  Editor.] 


PART    V. 


THE  CASES  IN  WHICH   EVIDENCE  HAo 
EXCLUDED  ON  THE  DOUBLE  ACCOUNT  OF  VEXATION  AND  DANGER 
OP  DECEPTION. 


CHAPTER  I. 

IMPROPRIETY  OF  FXCLUDINU  THE  TESTIMONY 
OF  A  PARTY  TO  THE  CAUSE,  FOR  OR  AGAINST 
HIMSELF. 

OF  the  case  in  which  1he  exclusion  appear* 
to  have  rested  on  a  double  ground — that  which 
respect*  deception,  and  that  which  respects 
venation  —  one  exemplification  is  constituted 
by  the  case  in  which  the  testimony  in  ques- 
tion is  that  of  &  party  to  the  cause. 

Receive1  his  testimony  at  his  own  instance, 
the  testimony  \\ill  he  taUe,  and  you  will  be 
deceived  by  it:  call  for  it  at  the  instance  of 
his  nd  \vrsurj,  it  will  be  hunlhlup  to  him  to 
be  obliged  to  jsive  it.  Such  (it  m:i\  be  pre- 
sumed) are  the  reason -«,  by  which  the  ex- 
clusions put  upon  the  evidenei  ut  a  person 
bearing  this  i elation  to  the  suit,  have  been 
suggested.  But,  in  each  instance,  the  insuffi- 
ciency of  the  reason  has  been  ulrcad\  brought 
to  view:  nor,  though  they  are  applicable  to 
the  same  person,  does  the  force  ot  either  make 
any  addition  to  that  of  the  other;  tor  \\heie- 
ever  the  one  applies,  the  other  does  not.  The 
consequence  is,  that  theie  is  not  an  imagin- 
able ca*>e  in  which  the  testimony  ot  a  paity, 
be  he  pluintilf  or  be  he  defendant,  ought  to 
be  excluded. 

At  his  own  instance, — the  reason  which  fur- 
biiU  the  admission  of  the  testimony  is  weaker 
in  thi^  ca^e  than  in  the  ca*e  ot  un  interested 
extraneous  witness.  The  real  magnitude  of 
the  interest  being  the  same  in  both  ca^es, — 
in  the  case  of  a  party  the  interest  is  more 
palpable:  the  objection  created  by  it  is  likely 
to  act  with  greater  force  upon  the  judicial  fa- 
culties of  the  magistrate:  his  mind  is  more 
surely  open  to  it:  the  danger  of  deception  is 
therefore  less.* 

*  On  the  other  hand,  what  must  not  pasa  un- 
noticed is,  that,  supposing  the  probability  of  mis- 
chief  from  tins  quarter  were  really  preponderant, 
the  mischief  would  in  thiscase  be  more  frequently 
realized  than  in  the  other.  Why  ?  Because  to 
gain  an  undue  advantage  by  the  party's  single 
testimony,  requires  no  more  than  the  operation 
of  that  one  person :  whereas,  to  gain  the  s  ime 
advantage  by  the  false  testimony  of  an  extra, 
neous  witness,  requires  the  co-operation  oft  two 
persons — the  party,  and  the  extraneous  witness 
his  accomplice :  each  of  them  conscious  of  guilt 
—each  of  them  liable  to  be  betrayed  by  the  un. 
faithfulness  or  imprudence  of  the  other. 


If,  in  so  far  as  it  operates  in  his  own  favour, 
the  testimony  of  the  party  is  liable  to  be  drawn 
aside  from  the  line  of  truth  by  the  action  of 
this  force,  which  is  so  obvious  even  to  the 
ino^t  unobservant  e\e, —  in  so  far  as  it  ope- 
rates in  his  disfavour,  it  possesses,  in  a  degree 
superior  to  all  other  testimony,  a  claim  to 
confidence.  That,  in  this  case,  the  error,  if 
any  there  be  in  the  testimony,  is  not  a  wilful 
one — is  not  accompanied,  at  the  same  time, 
with  a  knowledge  of  the  falsity  of  the  infor- 
mation, and  of  the  tendency  it  has  to  operate 
to  the  deponent's  prejudice — is  a  proposition, 
the  tiuth  of  which  is  far  more  certain  in  this 
instance,  than  it  can  be  in  any  other. 

Accordingly,  as  often  as  the  testimony  of  a 
party  is  received — so  sure  as  it  enters  into 
the  mind  of  any  one  who  has  to  judge  of  it— 
so  Mire  is  it  to  be  anal \  zed,  and,  as  it  were, 
divided  into  two  parts.  To  the  part  which  is 
regarded  as  operating  in  the  deponent's  own 
favour,  the  incredulous,  the  dillident  part  of 
the  judge'*  mind,  applies  itself  of  course: 
while  the  part  resided  as  operating  in  his 
dNfavour,  commands,  on  the  part  of  the  judge, 
an  almost  unlimited  share  ot  confidence:  in  a 
word,  what  portion  of  the  mass  is  understood 
as  belonging  to  this  division,  is,  by  the  com- 
mon sense  and  consent  ot  mankind,  univer- 
sally itgiirdcd  as  the  best  evidence. 

•Such  is  thV  evidence,  of  which,  on  the  ideal 
supposition  of  extraordinary  vexation,  the 
ratline***  of  a  certain  class  ot  jurists  has  not 
hesitated  to  rob  the  treasury  of  junticc.f 

-|-  The  Edinburgh  Review,  in  an  article  which 
has  been  several  times  referred  to,  makes  a  long 
attack  upon  "'the  French  method  of  interroga- 
ting persohs  under  a  charge,"  with  a  view  to  the 
extraction  of  their  self-criminative  testimony.— 
It  is  not  necessary  to  enter  particularly  into  the 
objections  advanced  by  the  reviewer  against  this 
practice.  They  may  all  be  summed  up  in  two 
propositions,  neither  of  which  seems  very  likely 
to  be  disputed:—!.  That  an  innocent  man  may 
very  possibly  be  unable  to  furnish,  all  at  once, 
those  explanations  which  are  necessary  to  make 
his  innocence  appear;  and,  2.  That,  such  in- 
ability  on  the  part  of  a  prisoner  not  being  con- 
elusive  evidence  of  his  guilt,  it  would  be  very 
wrong  to  treat  it  as*if  it  were  so. 

The  reviewer  does  not  state  whether  his  ob-» 
jection  extends  to  the  examination  of  the  pri* 
soner  on  the  occasion  of  the  definitive  trial:  diit 
we  may  presume  that  it  does  not,  since  hteargu. 
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A  party  is  not  suffered  to  be  examined  on 
bis  own  behalf.  Observe  the  consequence 
he  is  delivered  without  mercy  into  tin*  hands 
Of  a  mendacious  witness  on  the  other  side 
Your  adversary,  to  make  evidence  for  a  suit 
be  means  to  bring  against  you,  sends  an  emis- 
sary to  you  to  engage  you  in  a  conversation, 
that,  when  called  upon  as  a  witness,  lie  may 
impute  confessions  to  you  tuch  as  you  ncvci 
made.  When  th*  evidence  come*  to  be  given 
at  the  trial,  the  witness  tells  what  ^toiy  he 
pleases:  as  for  you,  >ou  must  not  open  \<>ur 
mouth  to  contiudict  him,  although,  \veie  jou 
admitted  to  state  what  passed,  it  might  be  in 
your  powci  to  satisfy  the  judge,  that  the 
account  given  of  the  ronvcisation  by  the  wit- 
ness could  not  possibly  have  been  tnie 

If,  instead  of  sending  his  agent,  the  plain- 
tiff had  gone  with  him,  his  testimony,  it  is 
true,  would  hav  been  excluded  as  well  as 
yours  In  wonls,  heieisasort  of  iccipioeit)  , 
but  in  effect,  no  such  thing  The  plaintiff  has 
no  need  to  tell  his  own  stoiy  •  he  ha**  Ins  \\  it- 
ness,  by  the  supposition  a  pattial,  and  e\en 
corrupt  one,  to  tell  it  foi  him  The  plaintiff, 
instead  of  being  a  suffeier  by  the  exclusion 
put  upon  himself,  is  a  gainer  by  it  undei- 
stand,  where  his  plan  of  defence  is  dishonest, 
as  it  is  here  supposed  to  be  In  his  sponta- 
neous examination,  he  would  have  had  the 

ments  do  not  apply  to  that  case.  By  that  time, 
the  prisoner  may  reasonably  be  supposed  to  be 
prepared  with  all  such  explanations  as  the  cir- 
cumstances will  admit  of,  and  if  he  is  not,  I 
fear  it  will  go  hard  with  him,  whethei  the  in- 
sufficient explanations  which  he  does^ue,  <uo 
given  through  his  advocate  only,  or  partly  tiom 
tpe  lips  of  nis  advocate,  and  partly  from  h.s 
own. 

Butj  even  against  the  preliminary  intenoga. 
tion  ot  the  prisoner  as  soon  fts  possible  nftei  his 
apprehension,  the  objections,  it  15  evident,  *jre 
altogether  inconclusive.  That  non-responsi'on 
and  evasive  respon^ion  are  stiong  articles  of  cir- 
cumstantial evidence  against  a  prisoner,  is  what 
will  hardly  be  denied :~  that,  by  an  inconsidei  ,'te 
judge,  more  than  the  due  weight  may  be  at- 
tached to  them,  is  a  casualty  to  which  they  aie 
liable,  in  common  with  all  other  sorts  ot  cir- 
cumstantial evidence,  but  not  more  liable  than 
other  sorts.  Were  the  possibility  of  ^deception  a 
sufficient  ground  for  putting  an  exclusion  upon 
evidence)  can  it  be  necessary  to  bay,  that  no 
evidence  would  be  admitted  at  all?  But  the 
exclusiomsts  never  seem  to  consider,  that  if  de- 
ception may  arise  from  evidence,  it  is  still  more 
likely  to  arise  from  the  want  of  evidence 

After  all,  the  reviewer,  when  he  comes  to  his 
practical  conclusion,  explains  away  the  whole 
effect  of  his  previous  arguments,  and  ends  by 
(pl*sttibing  "  a  middle  course,  which  leaves  the 
party  to  judge  and  act  for  himself  If  he  is 
pleased  with  self-command,  and  is  in  possession 
ofTthe  means  of  at  once  refuting  1m  pursuers, 
why  should  his  vindication  be  delayed?  but  as 
he  may  be  incompetent  to  do  so,  or  unprovided 
with  the  necessary  proofs,  let  him  be  calmly  told 
by  the  magistrate,  that  no  unfair  inference  will 


advantage,  it  is  true,  of  joining  his  wit- 
ness  in  the  concerted  lie ;  but  in  their  cross* 
examination  (being  kept  out  of  each  other's 
heaiing  for  that  purpose,)  they  might  have 
been  hi  ought  to  contradict  one  another,  and 
thus  the  lie  might  have  been  discovered. 

On  this  occasion,  as  on  so  many  others, 
mutato  nomine  the  law  departs  from  its  own 
pi  inciplcs  the  same  evidence  which  it  refuses 
to  hear  at  cue  tune,  in  a  cause  called  by  one 
name,  it  admits  at  another  time,  in  a  cau^e 
called  by  another  name  hut  the  repentance 
comes  too  late  foi  justice  In  the  ongmal 
cau^c,  the  con  upt  witness  (things  being  as  in 
the  rase  above  suppocd)  stands  up  unrou- 
tiadictcd,  and  canics  his  point  In  another 
cause,  if  the  injured  plaintiff  has  courage  and 
money  to  ventuie  upon  it,—  in  a  deiivative 
cause,  growing  out  ot  the  original  one, — in 
an  indictment  hi  ought  against  the  perjured 
\\itncss  for  the  pci]uiy, —  the  mouth  ot  the 
con  upt  witness  (now  conveited  into  a  defen- 
dant) is  stopped,  while  that  ot  the  quondam 
plaintiff,  now  called  a  piosecutor,  and  under 
that  name  a  \\itnessin  his  own  cause  without 
(hHienlt\,  is  opened  * 

Hi'ie  theie  aie  two  causes  one  after  an- 
othei ,  in  cat  h  of  which  the  judge  heat*  but  on 
one  side  f  instead  of  a  single  r.m<»e,  in  which 
he  might  have  heard  on  both  sides  Noi  even 


be  drawn  from  his  reserving  lus  defence  for  a 
more  convenient  season  " 

That  something  ot  this  sort  should  he  told 
him,  is  obviously  proper;  to  which  I  will  add, 
that  no  promise  could  be  more  safely  given  than 
a  promise  not  to  draw  an\  unfair  inferences ; 
though  it  may  be  doubted  how  far  such  an  as. 
surance  would  quiet  the  alarms  of  an  innocent 
prisoner,  until  he  should  be  informed  what  in- 
Jennies  the  magistrate  would  consider  unfaii. 
The  proper  thing  to  Ull  him  would  be,  that  if, 
from  the  unexpectedness  of  the  accusation,  he 
tclt  his  faculties  to  be  in  too  bewildered  a  state 
to  qualify  him  tor  making  a  clear  statement  of 
the  truth  (and  of  this  the  magistrate  would  be 
in  some  measure  able  to  judge, )  or  if  any  suffi- 
cient reason  rendered  him  unable  or  averse  to 
give  the  necessary  explanations  without  delay, 
lie  would  be  at  liberty  to  say  as  little  or  as  much 
as  he  pleased;  but  that  if,  when  the  trial  should 
come  on,  and  he  should  come  to  be  finally  ex- 
anuMed,  the  explanations  afforded  by  him  should 
appear  to  be  such  as  might  with  equal  facility 
and  propriety  have  been  given  on  the  spot,— his 
having  refrained  from  giving  them  at  that  time, 
would  be  considered  as  strong  evidence  ^though 
even  then,  not  conclusive  evidence)  of  his  guilt. 
—Editor 

*  In  the  supposition  of  a  prosecution  grounded 
on  such  evidence,  there  is  nothing  at  all  unna- 
tural. On  your  single  testimony,  the  jury  (sup- 
pose) would  not  convict:  but,  though  nobody 
but  Voursclf  and  the  perjurer  was  present,  it 
majniappen  to  your  testimony  to  receive  sup. 
port  from  circumstantial  evidence;  or  from  ex* 
trajudicial  conf  essonal  evidence  of  the  perjurer's, 
coming  from  another  witness  in  the  bhape  or 
hearsay  evidence. 


CH.  I.J  IMPROPER  EXCLUSIONS 

by  this  second  cause, — supposing  the  truth 
to  come  out,  and  the  judge  to  be  satisfied 
about  it,  —  is  it  in  his  power  to  do  justice: 
for  in  this  second  eau-e  nothing  more  can  he 
done  than  the  convicting  the  perjured  \vt- 
ness  ot  the  perjury  :  to  do  justice  to  the  party 
injured  by  the  perjury,  there  must  be  a  third 
cause,  of  the  same  denomination  a*  the  iir*t. 
And  this  i*  what  justice  gets,  by  the  caie 
taken  to  defend  the  wisdom  of  the  judge  fiom 
deception,  and  the  feeling*,  oi  the  parties  from 
vexation,  by  «  rampait  of  excluding  rules. 
The  man  ot  law  is  satisfied,  because  Mills  aie 
multiplied:  but  where  is  the  satisfaction  to 
the  injured  suitor  and  to  justice  ? 

Another  circumbt<ince  concurs  in  rendering 
the  remedy  still  more  inadequate.  In  the 
prosecution  for  the  p<'ijui\,  conviction  ougbt 
not  to  take  place,  and  mitmallv  \\ill  not  take 
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monious  disagreement !  all  tending  to  one 
common  end 

Which  shall  we  take  for  the  general  rule? 
For  elucidation's  sake,  let  it  be  the  rule  of 
exclusion:  the  rather,  as  being  consigned  to 
one  of  those  Latin  maxims,  which,  though  in 
universal  cunencj,  express  with  equal  infi- 
delity, both  what  is  the  practice,  and  what 

ought  to  bo  : Vt'wo  dcbet  case  testis  in  pro* 

ptifi  IV/M.S  /. 

Taking  this  for  the  general  rule,  we  shall 
iind  it  cut  into  bv  exceptions  upon  excep- 
tions ;  and  that  in  each  of  the  two  parts  into 
which  we  have  seen  it  dividing  itself. 

This,  for  the  rule  with  regard  to  the  «ir/- 
;ji/.ss/r)'i  of  the  party's  testimony,  in  his  own 
behalf.  Next,  \\ith  regard  to  the  compul* 
«."/•/  crlf  action  of  it,  in  behalf  and  at  the  in- 
ance  ol  the  other  party,  comes  another  Latin 


place,  without  the  device  ol  persuasion  com-  j  maxim,  the  absurdity  of  \\hich  has  already 

I  een  fullv  exposed  :  —  J\\ino  tciittur  biii)#um 


mensuiate  to  the  punishment  attached  to 
high  a  crime  :  whereas  in  the  original  non- 
penal  suit,  any  the  slightest  device  of  pre- 
ponderant probability  Mould  ha\e  been  M»lli- 
cient  to  turn  the  se.ile. 

On  this  head,  competed  \\ith  Knglish  law, 
Roman  law  (with  all  ifs  faults)  distinguishes, 
itself  to  great  advantage.  In  simplicity, 
though  absolute!}  imperfect,  it  is  relatively 
transcendant. 

In  his  o\\n  favour,  —  that  is,  at  his  own 
instance,  —  it  sulfl-rs  not  the  tcstimonv  ot  any 
paity,  ot  any  peison  at  Uast  whom  it  iccog- 


fullj  expo- 
//  tire, 


CHAPTER  II. 

11XAMIN  \1ION  OF  "I  UK  C'Ol'KSK  PURSUED  IN 
IIL(.AIU)  '10  Till:  I'LAlN'IlfrF's  TESTIMONY 
BV  1'N'lil  Isil  I,A\\. 

§  1.  Plaintiff's  testimony  i  in  what  cases  r<?- 
ccirublc  in  hi*  own  behalf.  Inconsistencies 
of  EnyhJi  law  in  this  respect. 

AMONII  the  inviolable  rules  of  English  juris- 
piudence,  one  of  the  most  inviolable  is  this, 


in  that  character,  to  be  icceived:  and  j  that  no  man  (understand,  at  his  own  instance) 

is  to  be  a  witness  in  his  own  cause.  Like 
other  inviolable*,  it  is  continually  violated: 
let  us  observe  the  violations,  and  the  con- 
trivance* by  which  they  are  reconciled  to  the 
rule. 

In  the  first  place,  in  all  causes  that  are 
called  ciiminal  ('and  more  especially  capital 
ones,)  the  jihiiiitifF  i*  admitted.  In  cases  of 
tin*  cla*>s,  supposing  deception  to  take  place, 
the  misehicf  of  it  is  at  ns  maximum.  The 
plaintiff  1-*  called  prosecutor.* 

\\\  this  change  of  name,  he  ib  divested  of 
all  bias  —  no  Ic.ssclTictually  than  if  it  was  by 
a  little  seal,  a  broad  seal,  or  a  sceptre. t 

Oh!  but  n,t  any  rate  the  prosecutor  has -no 


thus  far  it  does  \\ 

Uut  in  bis  own  disfavour,  that  i*,  at  the 
instance  of  his*  athcisan  (or  of  the  judge,  in 
the  case  of  inquisitorial  procedme,)  the  testi- 
mony of  the  paity  is  in  everv  casi>  leceived, 
and  allowed  to  be  called  for  and  thus  far  it 
does  right. 

As  to  admisMbililv,  there  is  no  such  ir- 
relevant and  indefinable  distinction  as  that 
between  civil  and  criminal  The  only  diffe- 
rence is  that  in  a  cas-c  reco^Tii.sed  asacii- 
niinal  case,  the  tcstimonv  ot  the  defendant 
is  called  tor  of  course,  and  in  the  first  in- 
stance;—  whereas,  in  a  ca^e  recognised  as  a 
civil  (that  in,  a  non-ciiminal;  ea*ef — though 


the  testimony  ot  each  part \  may  be  called  tor  pecuniary  interest ;  and  pecuniary  interest  is 
by  the  other, —  unless  called  for  by  the  oppo-  J  the  onlj  sort  of  interest  which,  m  the  opi- 
site  party,  it  is  not  called  tor,  or  received,  by  ,  nion  of  an  English  lawyer,  can  produce  any 


the  judge. 

It  ib  to  English  law  that  we  must  look  for 
modification  upon  mudifu  ation  ;  and  that  con- 
fusion  and  inconsistency ,•  with  the  delectable 
and  evcr-rhiTiihed  i  tiicacy,  which,  where 
there  is  but  one  straight  course,  is  the  neces- 
sary consequence. 

Courts  upon  courts ;  each,  in  this  Dart  of 
the  field,  pi  ocecding  and  judging  by  a  different 
set  of  rules:  as  it  the  suitors  were  human 
creatures  in  some  one  of  them,  and  beings  of 


a  diifcrcnt  composition  in  the  other.    liar-    storatives  to  Competency.    Supra^  p.  433. 


bias  in  the  mind. 

Indeed,  but  he  has  a  pecuniary  interest  ; 
as  substantial  a  one  in  these  criminal  cases, 
as  he  can  have  in  any  civil  (t.  e.  non-criminal) 
case. 

In  theft,  and  other  cases  of  criminal  de- 

*  That  you  may  be  sure  he  is  not  a  plaintiff, 
that  title  is  made  over  to  the  king;  who  ban 
been  rendered  the  fitt-r  for  the  station,  by  hu 
being  already  in  possession  of  that  of  judge. 

f  Vide  Part  III.  Deception;  Chap.  VI I. 
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predatiou  fit  would  be  too  much  to  say  pre- 
cisely which  —a  book  might  be  written  upon 
it,)  the  prosecutor,  upon  whose  testimony 
the,  thief  is  convicted,  gets  back  the  stolen 
goods:  end  that  (by  an  almost  unexampled 
exertion  of  summary  justice)  without  the 
expense  of  an  additional  suit. 

In  forgery,  he  does  01  does  not,  by  the  samfe 
meatts,  make  good  his  damage  *  But  here,  if 
he  does,  there  must  be  another  suit  for  it 

In  assaults,  in  case  of  success,  money  may 
visit  him  in  either  of  two  shapes  Instead  of 
being  fined  (the  money  going  to  the  green 
wax, — that  is,  to  the  king's  pnvate  puise,) 
the  defendant  may  be  sent  "  to  talk  with  the 
prosecutor*"  or,  being  fined,  a  pai  t  of  the  fine 
(ft  must  not  exceed  a  third  pat  1 0  may  be  put 
openly  into  the  prosecutor's  pocket  t 

Upon  affidavit  evidence,  introduced  by  a 
motion  "  for  an  attachment/'  or,  by  a  polite 
circumlocution,  "  that  the  defendant  may  an- 
swer the  matters  of  the  iiflidcivit,"  causes  ot 
a  pecuniary  natuie  are  tried  every  day  in  all 
the  courts.  No  soonei  is  the  rause  intituled 
"  The  King  against  such  a  one"  (hut  oaic 
must  be  taken  that  the  title  be  not  put  upon 
it  too  soon,)  than  the  cause  become**  a  cri- 
minal one*  and  the  mono),  by  which  the 
plaintiff  would  otherwise  have  been  tinned 
into  a  liar,  and  the  judges  deceived,  loses  all 
its  influence 

One  thing  is  clear  enough,  — to  nny  one  at 
least  whose  eyes  aie  not  closed  by  science,  — 
viz.  that  £50  is  not  made  less  than  £50,  by 
being  given  under  the  name  oncosts  There- 
fore,— of  whatever  nature  may  be  the  satis- 
faction, pecuniary,  vindictive,  or  honuraiy,|| 
the  prospect  of  which  is  the  motive  that  gave 
birth  to  the  suit, — it  remibui  semen  t  (partial 
as  it  is  at  best)  under  the  name  of  costs,  he 
among  the  consequences  of  success  in  the 
suit,  the  interest  of  it  is  of  a  kujd  as  strictly 

*  Since  the  9  fleo.  IV  c  32,  a  man  may  piovc 
a  document  to  have  been  forged,,  notwithstanding 
any  pecuniary  interest  he  may  have  in  so  doing 
If  his  signature,  or  any  part  of  the  body  of 
a  check  on  his  banker,  "has  been  forged,  upon 
which  money  has  been  paid,  the  banker  sustains 
the  loss ;  but  if  the  witness  has  »>»gned  a  blank 
check,  which  the  prisoner  has  filled  Up  without 
his  authority,  then  he  himself  must  sustain  the 
lass,  and  not  the  banker — Ed. 

t  The  practice  in  such  cases  is  to  fine  the  de- 
fendant so  much,  with  leave  to  speak  to  the  pro- 
aerator :  which  means,  that  if  the  defendant  will 
pay  one  half  of  the  sum  mentioned,  to  the  pro- 
ffKUtor,  no  fine  is  imposed ;  but  if  the  defendant 
i*  too  angry  to  consent  to  this,  the  whole  of  the 
flue  is  imposed  upon  him.— Ed. 

±  Had  the  suit  been  of  that  sort  which  is 
called  an  action  (a  civil  action,)  his  testimony 
WQtiJd  not  have  been  receivable.  For  in  a  suit 
of  that  sort,  the  plaintiff  ib  called  plaintiff,  with- 
out ceremony. 

H  See  Dumont,  TraitA  de  legislation,  and 
tupnit  VoL  I.  p.  871>rt  ***» 


pecuniary,  as  it  i*  in  the  power  of  money  to 
create. 

In  actions  not  comprehended  under  the 
denomination  of  penal  ones,  the  exclusion  put 
upon  the  evidence  of  the  party  (provided  aU 
ways  there  is  but  one)  is  no  less,  in  effect, 
as  well  as  design,  inexoiable,  than  in  design 
it  is  in  penal  actions 

In  the  case  we  have  just  been  viewing,  the 
extensive  case  ot  injuries  to  person,  —  the 
same  individual  who,  suing  by  a  civil  action, 
and  called  plaintiff,  would  not  be  heard,  suing 
by  an  indictment  or  information,  and  calling 
himself  prosecutor,  is  admitted  without  diffi* 
culty.  But  so  long  as  the  words  employed 
aie  action  and  plaintiff,  the  difficulty  is  insur- 
mountable, the  judge  inexorable 

To  the  admitsibihty  of  the  prosecutor  in 
the  capacity  of  a  witness,  there  is,  however, 
one  remarkable  exception.  There  is  a  class 
ot  offences  in  legaid  to  \\lnch,  how  noxious 
boever  to  the  public  (that  is  to  say,  to  any 
or  eveiy  individual,)  no  one  individual  can 
be  found,  who  (unless  by  accident)  has  any 
interest  capable  of  engaging  him  to  take  upon 
himself  the  expense  and  vexation  attached  to 
the  function  of  pio*ecutor  In  all  these  cases, 
eitht'i  a  factitious  intcie«t  must  be  created, 
01  the  olFunce  go  unpunished,  arid  society  fall 
to  pieces  Accoidingly,  in  cases  of  this  de- 
scnptiou,  as  often  as,  by  the  prohibition  and 
punishment  attached  to  it  by  the  legislature, 
an  act  was  created  into  an  offence,  lewaids 
were  offisied  to  the  individual  by  whose  ex- 
ertions the  condition*  necessary  to  the  inflic- 
tion of  the  punishment  should  be  fulfilled. 
In  the  whole,  01  in  pait,  the  punishment  was 
put  into  a  pecuniary  shape,  and  termed  a 
penalty  the  penalty,  in  case  ot  success  (or 
a  part  of  it,)  constituted  the  i enumeration 
of  this  temporary  sei  vant  of  the  public  Cos* s, 
—  that  is,  a  reimbursement  (never  moie  than 
partial)  of  expenses  of  suit,  under  that  name, 
were  added  or  not  added,  accoiding  as  the 
lawyei ,  by  wbom  the  le#islatoi  was  led,  hap- 
pened, for  this  puipose,  to  be  faithful  or  trea- 
cherous, awake  01  asleep 

What,  on  this  occasion  as  on  all  others, 
was  the  care  of  the  man  of  law,  was,  that 
rules  of  law  should  be  observed,  what,  on 
tins  occasion  as  on  others,  wad  no  part  of  his 
care,  was,  that  offences  should  be  pie  vented. 
It  was  decided,  therefore,  that  the  testimony 
of  a  witness  of  this  sort — a  witness  who,  in 
case  of  conviction,  expected  to  receive  the 
penalty,  01  any  pant  of  it  —  was  bad,  that  is 
to  say,  inadmissible.  Had  the  person  to  whom 
the  reward  was  offeied,  been  allowed  to  earn 
it  by  giving  his  testimony,  he  would  have 
committed  perjury  judge  and  jury  would 
constantly  have  been  deceived  by  the  per- 
jury, and  so,  instead  of  the  guilty,  punishments 
would  have  fallen  upon  the  innocent.  How 
so?  For  this  plain  lesson:  because  the  suit 
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was  called  civil;  and,  in  a  suit  denominated 
civil,  the  plaintiff  is  called  plaintiff.  What- 
soever else  the  king  may  get  by  the  suit, 
what  he  does  not  get  by  it  is,  the  title  of 
plaintiff:  which,  consequently,  finding  no 
Bother  place  to  rest  on,  rests  upon  the  shoul- 
ders of  him  by  whom  the  function  is  per- 
formed. 

All  instances  of  the  exclusion  of  witnesses 
on  prosecutions  lor  offences  created  by  sta- 
tute, are  acts  of  usurpation  committed  bv  the 
judicial  authority  against  the  leginlutivc.  But, 
in  the  case  of  the  exclusion  of  informers  the 
usurpation  is  more  particularly  flagrant —  1 
had  almost  said  hnpniUnt.  The  legislature 
beckons  si  man  into  comt;  the  jtydgc  shuts 
the  door  in  his  face. 

All  this  while,  unless  those  who  know  of 
an  offence  tell  of  it,  it  cannot  he  punished  ; 
.and  unless  those  who  know  of  it  are  paid  tor 
telling  of  it,  thev  \\ill  not  tell  of  ife  this  the 
legislature  is  convinced  of,  and  thereto! c  of- 
fers money  for  the  telling  of  it. 

The  legislature,  satisfied  that,  withoui  a 
factitious  inducement,  a  man  who  has  not  the 
interest  of  revenge  to  prompt  him.  will  not 
subject  himself  to  the  trouble,  expense,  and 
odium  of  blinking  to  puni^lnnent  an  oiicndcr, 
whose  offence,  how  prejudicial  socvei  to  the 
public,  produces  no  mischief  th  it  comes  home 
in  the  shape  of  buffering  to  an\  particular  in- 
dividual,  —  orders  that  a  it-ward  to  a  ccitain 
amount  shall  be  given  by  the  judges  to  him 
by  whom  the  information  requisite  for  that 
purpose  shall  have  been  given.  When  the 
man  comes  for  his  reward,  the  judges  re 


in  the  character  of  a  testifying  witness  at  ft 
distance  from  home,  and  under  a  certainty  <?t 
being  baited  by  lawyers,  is  attended  with 
both  vexation  and  expense,  he  has  just  so 
much  inducement  to  prevent  him  fiom  telling 
it.  One  of  two  things:  either  the  man  who 
on  these  occasions  appears  in  the  character  of 
an  uninterested  witness,  and,  upon  being  in- 
terrogated, declares  himself  upon  oath  to  be 
uninterested,  is  really  an  interested  one;  or, 
he  acts  without  a  motive  —  the  effect  is  pro- 
duced without  a  cause. 

As  olten  as  the  effect  can  be  produced  with- 
out  a  cause,  the\  are  \\illing  (these  men  of 
science)  that  it  shall  be  produced;  they  are 
\\illing  (these  upright  ministers  of  justice  and 
patterns  of  constitutional  obedience)  that  the 
will  of  (heir  superior,  the  legislator,  shall  be 
done.  As  often  as  the  effect  cannot  be  pro- 
duced without  a  cause,  their  determination 
is,  that  it  shall  not  be  produced,  and  that  the 
Mill  of  the  legislator  shall  remain  undone  — 
that  the  law,  which  they  are  sworn  to  exe-* 
cute,  shall  remain  unexecuted. 

But  they  have  a  reason  for  what  they  do, 
and  it  is  this :  —  to  gain  twcnty.pound*,  a  man 
\\ill  speak  the  truth;  by  coming  and  speak- 
ing the  truth,  he  will  lend  his  exertions  to 
give  execution  to  the  law**:  — therefore,  for 
the  b.une  price,  he  will  he  ready  to  commit 
perjury.  Yonder  man  cut  the  throat  of  a  pig, 
the  other  day,  for  sixpence;  therefore  he 
would  cut  the  throat  of  his  brother  for  the 
same  price.  Such  is  the  logic  of  these  law- 
yers. 

That  by  this  logic  and  this  wisdom,  per- 


to  give  it  him.  Why?  Is  it  that  it  \\as  not  j  jury  was  ever  prevented  in  any  one  instance, 
the  will  of  the  legislature  he  should  have  it?  I  seems  not  in  the  smallest  degree  probable: 
No:  but  because  the  will  ot  the  U»gi«hitiuc  .  that  b  the  same  exertions  it  has  in 


is  contrary  to  their  rules. 

Such  aie  the  effects,  political  and  moral, 
of  these  excluding  niles:  In-each  ot  faith,  «s- 
towards  individual*  —  hi  each  of  obedience,  as 
towards  the  legislature. 

It  is  among  the  maxims  of  men  of  law,  that 
no  man  ou^ht  to  be  sullen-d  to  be  \\IMT  than 
themselves:  but  miles*  many  men  held  been 
wiser,  as  well  as  moie  honest,  than  them- 
"selves,  society  would  long  ago  have  gone  to 
wreck.  The  maintenance  of  society  has  all 
along  depended  upon  the  evasion  of  this  rule 
of  law.  Society  exists :  thei  efore  the  rule  has 
been  evaded.  The  intention  of  the  judge*  was 
to  defeat  the  intentions  of  the  legislature: 
individuals,  by  defeating  the  intention  of  the 
judges,  have  rendered  to  the  public  that  ser- 
vice which  it  was  their  object  to  prevent,  and 
to  the  legislature  that  obedience  on  which  the 
preservation  of  society  depends. 

If  the  man  who  saw  the  offence  committed 
has  nothing  to  get  by  .telling  of  it,  he  4s  an 
unexceptionable  witness:  but  having  nothing 
to  get  by  telbng  of  it,  be  has  no  inducement 
to  engage  him  to  tell  it :  and  as  telling  of  it 


that  by  the  tame  exertions  it  has  in  many 
instances  been  produced,  seems  in  the  highest 
|  decree  probable.  • 

J  Hy  what  contrivance  1he  existence  of  the 
'  inleiest  run  1>e  di  nied  in  woi<U,  in  jucli  man- 
ner as  to  save  the  witness-frorn  the  danger  of 
legal  conviction,  —  what  expedient  is  in  these 
cases  most  usually  relied  on,  and  upon  occa- 
sion cmplo)cd,  —  1  do  not  undertake  (for  it 
is  riot  nccc'b>ai\)  to  know.  Aa  promising  a 
one  as  anj,  appears  to  be  this:  in  the  pre- 
sent cause,,  iif  which  I  am  plaintiff,  you  give 
me  vour  testimony  yratis;  in  the  next  cause 
3011  will  be  plaintiff,  and  then  it  will  full  to 
my  hhaie  to  return  the  accommodation. 

Another  arrangement  may  be  this:  —  The 
only  man  who  knows  of  the  transgression  is 
forbid  to  tell  of  it.  True :  but  the  prohibition 
does  not  extend  to  those  who  know  nothing 
about  the  matter.  Well  then :  when  a  man 
who  means  to  earn  the  reward,  comes  Co  me 
(A.  B.  an  attorney)  to  know  how  be  is  to  get 
it,  this  is  the  way  in  which  we  will  settle  it 
between  us.  Though  he  must  not  tell  the 
judge  in  the  fir*t  instance  —  though  he  must 
not  put  in  for  the  reward  (since  if  he  did* 
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the  judges  would  not  let  him  give  the  evi- 
dence which  be  must  give  to  earn  it,)  —  this 
will  be  no  hindrance  to  mi1,  who  have  no  evi- 
dence to  give.  Let  him,  then,  tell  me  the 
etory :  and  I,  or  (what  will  do  as  well)  John 
Doe,  will  put  the  story  into  giimgnbher,  to 
make  it  intelligible  to  the  judge  When  the 
trial  comes  on,  the  witness  tells  th*  story , 
when  execution  corner,  I  pocket  the  icwaid 
The  witness  cannot  icceive  a  penny  of  it 
but  I  am  a  man  of  honour,  and  too  generous 
to  suffer  a  good  witness  to  be  a  sufferer  by  the 
time  he  has  expended  in  the  public  service 

Is  interest  in  reality  cledied  a\\ay  bv  this 
manoeuvre9  Aie  effects  ptoduced  without 
causes,  as  the  sages  of  the  bendi  intended 
they  should  be  ptoduced  f  Is  the  ^elt- purga- 
tive oath,  which  must  be  b  wallowed  upon 
occasion  by  the  witness,  nothing  woisc  (h.ui 
an  equivocation,  pine  hoin  the  taint  ut  pei- 
jury?  This  will  depend  upon  the  skill  and 
.  attention  of  the  prcccptoi,  and  the  capabi- 
lities of  the  pupil 

In  the  first  instance,  the  laws  turned  into 
a  dead  lettei  by  the  precipitancy  of  a  judicial 
rule !  In  the  .next  place,  something  (to  say 
the  least)  neatly  approaching  to  pei]iny,  the 
constant  lesult  ot  their  connivance  at  the 
evasions  put  upon  their  o\\  n  rules '  Which  is 
the  woitt —  the  disorder,  01  the  icnicdy? 

As  the  rule  which  admit*  the  evidence  of 
the  plaintiff  when  called  a  pioscciitor,  is  not 
without  exceptions,  so  neither  i*  the  rule 
which  excludes  the  evidence  of  the  plaintiff 
when  called  a  plaintiff  One  exception  —  a 
veiy  colossi^  of  inconsistency  —  stares  us  in 
the  face,  and  fixuies  in  nil  the  books  A  sta- 
tute hud  been  made,  entitling  a  tiavellei  to 
receive  compensation  at  the  expense  of  the 
hundred,  in  case  of  his  bein^  robbed  between 
sun  and  sun  A  decision  was  pionounced,  by 
which,  in  this  one  instance,  the  inviolable 
rule  was  violated,  and  the  party  (the  plain- 
tiffin  an  action  oh  this  ground)  was  admitted 
to  support  his  demand  upon  the  district  by 
his  own  evidence.  The  word  given  by  way 
of  reason  was  necessity  —  unices  this  evi- 
dence be  admitted,  the  law  will  fail  of  its 
effect 

It  IA  difficult  to  see  on  wha£  ground  to  icst 
the  passing  of  this  statute  Was  it  to  ex- 
cite the  hundieders  to  vigilance  •>  Wa*  it  to 
dissipate  the  loss,  b>  breaking  it  down  into 
impalpable  portions,  upon  the  principle  of  in- 
surances? The  first  conception  is  altogether 
visionary,  and  the  second  is  in  repugnancy 
to  it.  Be  this  as  it  may,  obedience  to  the 
legislator  is  always  laudable,  and  especially 
on  the  part  of  a  judge.  But,  for  beginning 
the  practice  of  admitting  the  plaintiff 's  evi- 
dance,  it  seems  difficult  to  imagine  a  case  in 
which  the  demand  for  the  exertion  could  have 
Men  less,  or  the  danger  more  foumdable. 
Even  without  any  view  to  pioteetion,  more 


journeys  are  taken  in  company  than  in  soli* 
tude  In  this  case  it  would  have  been  easier 
than  in  a  thousand  others  that  might  be  men* 
tioned,  for  a  man  to  piovide  himself  with 
preappomted  evidence.  To  cairy  a  witness 
with  him,  might  be  attended  with  expense; 
io  show  to  a  friend  the  contents  of  his  purse 
at  starting,  would  imolvc  no  expense. 

One  en  cuni*tance  tills  up  the  measure  of 
absutdity  Conceive  the  whole  number  of 
rateable  inhabitants  in  the  bundled  escorting 
the  tiavellei  the  whole  time  he  employed  in 
tiaxersing  it.  The  tiavellei  sweais  he  was 
robbed  the  hundrcdeis  swear  he  was  not, 
for  they  weie  \\ith  him  all  the  time  The 
one  really  interested  witness  would  command 
the  veulict  the  five  bundled  nominally  m- 
tcKsted,  but  leally  riot  interested  witnesses, 
would  not  be  suffered  to  open  their  mouths.* 

Absurd  as  the  admission  is  in  a  relative^ 
I  mean  rrot  to  hold  it  up  as  such  in  an  abso- 
lute point  of  vie\v  Under  favoui  of  such  en- 
couuigemcrit,  heie  and  theie  a  case  has  pio- 
bablv  happened  in  which  a  fraudulent  demand 
luis  been  made  on  tins  ground,  not  impossibly 
a  successful  one  But,  from  the  station  which 
such  a  law,  supported  by  such  a  decision, 
still  maintains  in  the  statute  book,  a  preg- 
nant pi  oof  is  suicly  afforded  (weie  all  others 
wanting)  how  little  the  interests  of  truth 
and  justice  would  have  to  apprehend  from 
the  imiot'ivod  admission  of  the  p.uty's  tes- 
timony in  his  own  favour  in  any  imaginable 
case 

Equity  presents  a  different  scene  for  the 
Mine  mode  of  seal  clung  after  the  truth  is 
^ood  or  bad,  according  as,  in  speaking  of  it, 
\ou  pronounce  the  words  common  law  or 
equity 


*  In  speaking  ot  /m/u/j/v/tft,  dreading  in. 
a  curacy  I  took  care  to  limit  the  import  of  tbe 
teim  by  the  adjunct  rateable  The  caution  was 
superfluous. 

Anno  1713.  In  the  King's  Bench  Parker, 
chief-justice.  u  No  one  hmng  \n  a  hundred 
shall  be  allowed  to  give  evidence  ior  any  matter 
in  favour  ot  that  hundred,  though  so  poor  as 
upon  that  account  to  be  excused  from  the  pay- 
ment ot  ta\e&:  because,  though  poor  at  present; 
he  may  become  nch," — (The  Queen  against  the 
Inhabitants  of  Hornsey,  10  Mod  150  )  This 
judge,  whos»e  sensibility  to  the  idea  of  pecuniary 
interest  was  thus  exquisite,  was  afterward*  chan- 
cellor, with  the  title  of  Earl  of  Maccles  field. 

On  this  footing  continued  the  law  till  the  year 
1735  (8Oco  II.  c  IB,  sect.  15.  See  also  22 
Geo  II.  c  24;  and  22  Geo  II.  c.  46;)  when  a 
statute  wa&  made  to  alter  it  Recognising  for 
law  the  admission  given  to  the  testimony  of  the 
plaintiff  supposed  to  have  been  robbed  (though 
doctrines  much  better  supported  were  then;  and 
are  still  overruled  every  clay,)  it  gives  admission 
to  tke  testimony  of  huudrcders,  but  confines  it 
to  this  single  case  Oif  all  other  occasions,  hun* 
dreders,  that  is,  all  the  good  people  of  England, 
without  exception,  continue  as  certainly  liara 
and  deceivers  as  before. 
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Ask  an  equity  lawyer,  ask  any  lawyer  ;  he 
will  tell  you  without  difficulty,  anil  without 
exception,  that  in  equity  the  testimony  of  the 
plaintiff  never  is  admitted:  no,  not*  in  any 
Cd^e  whatever.-  Thus  much  certainly  is  true, 
that  it  never  is  admitted  to  any  j»ood  pur- 
pose: but  thus  much  is  no  le^s  true,  that  it 
is  admitted  to  every  bad  purpose. 

Here,  on  this  invasion,  tho  arrangement 
we  set  out  with  is  unavoidably  departed  from. 
Striving,  in  behalf  of  existing  entablements, 
to  find,  as  far  as  pos^ble,  for  everything  an 
honest  reason  —  a  reason  referable  to  the  ends 
of  justice,  —  I  set  out  \\ith  taking  the  fear 
of  producing  deception,  and  the  fear  of  pio- 
ducing  vexation,  as  tlie  causes  of  the  existing 
arrangements.  "Hut  here,  both  principles  rf 
arrangement  fail  11*1  altogether.  The  pheno- 
mena, as  we  see  and  feel  them,  will  be  effects 
without  a  cause,  if  anv thing  but  the  pmsmt 
of  the  spurious  ends  of  judicature,  the  eiuN 
really  pursued  in  the  formation  of  the  tech- 
nical system,  the  professional  interests,  had 
been  in  view  and  aimed  at. 

In  the  first  place,  to  conM<l«T  the  testimony 
of  the  plaintiff  as  proffered  by  himself. 

For  the  purpose  of  the  ultimate  decision  — 
foi  the  purpose  of  giving  termination  to  the 
Vlit,  it  is  not  admitted.  Why?  Lest,  per- 
adventure,  the  suit  should  1-t  brought  to  an 
^untimely  end.  Hut,  for  the  purpose  of  gi\  ing 
commencement  to  the  suit,  the  teMimonv  of 
this  saino  party  i^  admitted.  And  here,  lest 
groundless  demands  should  be  excluded,  and 
walAJide  suits  prevented,  by  the  fear  of  pu- 
nishment as  for  perjury,  that  punishment  is 
taken  off;  and  the  mendacity-licence,  which 
we  have  seen  constituting  the  IM&N  of  the 
technical  system  of  procedme  in  flu1  rommon- 
law  branch  of  it,  is  extended  to  this  pit-tended 
purer  branch,  the  equity  bianch. 

In  the  instruments  In  which  MiiNaie  corn- 
inenced  in  the  way  ot  common  law,  the  men- 
dacity could  be,  and  accordingly  was-,  cloaked 
to  a  certain  degree  by  the  generality  of  the 
terms.  To  the  equity  branch,  this  cloak  could 
not  be  extended :  for  neither  the  grounds  of 
demand,  nor  the  services  demanded  at  the 
hands  of  the  judge,  having  been  put  into  any 
sort  of  method  (not  even  that  wretched  me- 
thod into  which  the  matter  of  common  law 
has  been  shaken  by  the  fortuitous  concourse 
of  atoms,)  a  particular  story  required  in  every 
instance  to  be  told. 

A  court  of  equity  being  a  shop,  at  which, 
for  the  accommodation  of  those  for  whose 
purposes  the  delays  sold  by  the  common-law 
courts  are  not  yet  sufficient,  ulterior  dehi)s 
are  sold  to  every  man  who  is  content  to  pay 
the  price ;  suits  are  every  day  instituted  in 
the  equity  courts,  by  men  who  themselves  are 
as  perfectly  conscious  of  being  in  the  wrong 
as  it  is  possible  for  man  to  be.  A  man  who 
owes  a  sum  of  money  which  it  is  not  agree- 


able  to  him  to  pay,  fights  the  battle  M  long 
as  he  can  on  the  ground  of  common  law,  and 
when  he  has  no  more  ground  to  stand  upon, 
he  applies  to  a  court  of  equity  to  stop  the 
proceedings  in  the  common-law  court,  and  the 
equity  court  stops  them  of  course.  Among 
the  u^es,  therefore,  of  a  court  of  equity,  one 
is,  to  prevent  justice  from  being  done  by  a 
eomt  of  common  law. 

There  are  many  men  who,  though  they 
have  no  objection  to  reap  the  profit  of  false- 
hood, would  not  be  content  to  bear  the  shame 
of  it,  notwithstanding  the  suspension  put 
upon  all  punishment  —  legal  punishment,  by 
the  mendacity-licence  above  mentioned.  The 
fear  of  shame  would  be  apt  to  stare  a  man  in 
the  face,  if,  after  reading  a  story  composed 
more  or  less  of  facts  which  he  knew  to  be  false, 
it  were  nece^ary  for  him  to  adopt  them,  and 
make  himself  known  fora  liar  by  his  signature* 
Accordingly,  care  has  been  taken  that  no  such 
unpleasant  obligation  shall  be  imposed.  The 
story  is  settled  between  two  of  his  profes- 
sional assistants  his  attorney  (in  equity  lan- 
guage, his  solicitor,)  and  his  counsel:  as  for 
the  complainant  himself  (for  eo  in  equity  the 
phuntiir  is  called,)  the  orator  (for  so  in  the 
same  language  he  is  made  to  call  himself,,) 
what  is  piohahlc  is,  that  he  does  not —  what 
is  certain  is,  that  he  need  not — ever  set  eyes 
on  the  story  thus  told  under  his  name. 

Such  as  the  seed  is,  sin  h  will  the  harvest 
be.  Hveii  when  the  plaintitFis  in  the  right,  his 
btll  (such  is  the  name  given  to  his  story)  is  a 
great  part  of  it,  to  the  knowledge  of  every  body, 
a  tissue  of  falsehoods.  The  great  judge,  who 
knows  better  than  to  administer  equity  unless 
a  composition  of  this  complexion  has  in  regu- 
lar form  been  delivered  in  at  the  proper  office, 
knows  it  so  to  be.  It  ^  accordingly  a  settled 
maxim  \\itli  hiin,?hat  no  credit  is  to  be  given 
to,  any  things  hat  is  put  into  a  bill.  Falsehood, 
in  equity  as  well  as  common  law  —  falsehood 
(every  equity  draughtsman'^  ready  to  ttll  you) 
is  nccesyuy  tojustice.  Accordingly,  if  through 
delicacy  (which  never  happens,)  or  from  some 
other  cause  (which  frequently  happens,)  the 
attoiney  and  the  counsel  between  them  fail  of 
in^ei  ling  the  requisite  quantum  of  falsehoods, 
no  equity*  is  to  br  had  till  the  deficiency  IMS 
been  supplied.  To  assert,  in  positive  term?, 
a  fact  concerning  which  a  man  is  in  a  state  of 
ignorance,  is- to  a>^ert  a  falsehood ;  and  if  there 
be  such  a  thing  as  a  lie,  it  is  a  lie.  A  lie  of 
this  sort  a  court  of  equity  exacts  from  every 
plaintiif,  as  a  condition  precedent  to  his  learn- 
ing from  the  pen  of  the  defendant  what  it 
happens  to  be  necessary  for  him  to  know. 

Thus  then  stands  the  practice,  with  regard 
to  the  admission  of  the  plaintiff's  testimony, 
considered  as  delivered  at  his  own  instance. 
For  the  purpose  of  justice,  it  is  not  admitted: 
to  the  effect  of  vexation  and  expense,  and  for 
the  purpose  of  the  profit  extracted  out  of  the 
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«Xf«nfe,  it  it  admitted—admitted  and  ex- 
fttited.  Nor  need  he  entertain  tbe  smallest 
hope  for  justice,  unless,  to  swell  the  account 
of  profitable  expense,  this  testimony  (such  as 
U  is)  is  stuffed  with  falsehoods 

The  real  purpose  of  equity  procedure  will 
be  seen  standing  in  a  still  more  conspicuous 
point  of  view,  when  we  come  to  consider 
bow  far,  under  the  rules  of  the  same  courts, 
admission  is  given  to  the  testimony  of  the 
plaintiff,  when  called  for  at  the  instance,  and 
consequently  with  a  view  to  the  advantage, 
of  the  defendant 

§  2.  Plaintiff's  testimony,  in  what  ca^e*  com- 
fpeltable  at  the  instance  of  the  defendant 
Inconsistencies  of  Enyhbh  law  in  this  re- 
spect. 

The  plaintiff,  is  he  compellable  to  testify 
against  himselt  ? — to  testify  at  the  instance 
of  the  defendant9 

Under  this  remaining  head,  as  under  the 
former,  let  us  obsei  ve,  in  the  fiist  place,  how 
the  matter  stands  at  common  law 

In  cases  called  criminal  cases,  at  the  ti  ml, 
the  plaintiff  (we  have  been)  is,  under  the 
tiaroe  of  prosecutor,  always  a  witness  at  his 
own  instance,  and  consequently  for  himselt , 
frequently  the  sole  witness.  When  in  this 
way  he  has  been  testifying  for  himself,  the 
defendant,  in  vntue  of  the  light  of  cross- 
examination,  possesses  the  faculty  of  causing 
him  to  testify  against  himself  That  the 
plaintiff  should  be  called  upon  to  testify  by 
the  defendant  in  the  ftist  instance,  is  wluit 
can  never  happen,  at  least  never  does  happen 
Expecting  the  plaintiff,  the  piosecutoi,  to 
come  forward,  and  testify  of  course  /no  m- 
terresse  suo,*  it  can  scarcely  occiu  to  (he  de- 
fendant (that  is,  to  the  professional  assistants 
of  the  defendant,)  to  call  k>r  his  attendance 
in  the  deferidunt's  name  , 

In  those  criminal  cases  in  which,  as  above, 
there  is  but  one  inquiiy,  and  that  inquiry 
carried  on  (if  the  contradiction  may  be  al- 
lowed) by  uninterrogated  evidence,  neither 
party  saying  any  more  than  he  thinks  fit,  — 
the  plaintiff,  in  paiticular,  is  not  compellable 
to  say  anything  at  the  defendant's  instance 
Here  again,  however,  to  place  the*  case  in  a 
correct  point  of  view,  the  distinction  between 
compulsion  ab  extrti  and  compulsion  ab  intra 
must  be  called  in.  The  prosecutor  is  not, 
any  more  than  the  defendant,  compellable  at 
tbe  instance  of  the  adversary,  by  the  fear  of 
any  collateral  punishment,  like  an  extraneous 
wittves*;  the  prosecutor,  as  well  as  the  de- 
fendant, is  impelled  by  the  interest  he  has  at 
fttftfcfi  in  tbe  cause,  to  say  everything  that  he 
can  *&y  with  safety  in  support  of  the  interest 
he  ha*  in  the  cause.  So  far  then  as  the  defen- 
dfrftt,  In  Ms  affidavit,  says  anything  that  can 

'*  A  phrase  employed  on  a  particular  occa- 
sioQ  in  equity  tar* 


operate  to  his  own  exculpation,  this  defence 
is  a  sort  of  call  (though  an  indirect  call}  upon 
the  prosecutor,  to  bung  forward  any  further 
facts  (if  he  has  any  which  he  can  advance  with 
safety)  that  promise  to  operate  in  refutation 
of  such  defence 

The  facts  thus  bi  ought  forward  in  reply,—. 
at  whobe  instance  are  they  bi  ought  forward? 
At  the  defendant's,  if  at  anybody's.  But  in 
whose  fa  voui  do  they  opeiate  5  As  certainly, 
in  the  prosecutor's,  and  his  only.  Aie  there 
any,  that,  if  brought  for  waul,  would  operate 
to  the  advantage  of  the  defendant  —  to  the  dig- 
advantage  of  himself?  So  surely  as  he  knows 
of  any  such,  so  surely  does  he  keep  thdfri  all 
to  himselt  So  far  fiom  being  called  upon 
for  them  by  particulai  inten  ogation,  he  is 
not  so  much  as  called  upon  fot  them  by  the 
gcneial  terms  ot  his  oath.  Befoie  a  juiy,  the 
deponent  being  an  extraneous  witness,  the 
oath  says,^—  "  The  evidence  you  aie  about  to 
give  shall  be  the  whole  tiuth,"  as  well  as 
"  nothing  but  the  truth  "  "  TBe  contents 
of  this  your  affidavit  are  true,"  says  the 
person  by  whom  the  oath  is  adnunisteied  to 
a  deponent  on  the  occasion  when  he  is  said 
to  make  affidavit  Correctness  i*»  stipulated 
fot,  how  ill  so  ever  seemed  completeness,  ab- 
sence of  paitial  impel  lection,  is  not  so  much 
as  stipulated  foi 

Such  is  the  form,  the  only  form,  in  which< 
the  judges  (I  speak  of  that  class  of  which 
learning  i*  the  exclusive  attribute)  will  buffer 
testimony  to  be  delivered  to  them,  when  the 
decision  gioundcd  on  it  is  to  be  framed  by 


In  the  ca^e  of  those  accessory,  and  most 
commonly  ledundaut,  inquiiies,  which,  in  in* 
dictments  and  infoimations,  piecede  or  follow 
that  principal  one  \\hioh  la  called  the  trial,  — 
the  testimony,  being  likewise  in  the  form  of 
affidavit  evidence,  falls,  in  like  manner,  under 
the  last  pi  eceding  observations  So  likewise 
in  the  case  of  those  comparatively  summary 
causes,  in  which  (though  uinked  under  the 
head  of  civil  causes)  the  biut,  —  instead  of 
commencing  by  a  dedaiation  delivered  in  at 
an  office,  and  never  looked  at  by  the  judge, 
—  commences  by  a  motion,  i  e  by  a  speech 
made  to  the  judge,  in  open  court,  by  an  ad- 
vocate 

In  the  case  of  the  examinations  by  which, 
in  felonious  and  peace-bi  eaking  offences,  the 
trial  is  preceded  (inquiries  performed  by  a 
justice  of  the  peace,)  the  obligation  of  the 
prosecutor  to  testify  at  the  nibtance  of  the 
defendant,  and  thence  to  the  disadvantage  of 
his  own  cause,  stands  on  the  same  footing  as 
at  the  trial,  as  above. 

In  a  nearly  similar,  though  not  exactly  the 
same,*  predicament,  stands  the  ex-pane  in- 
quiry, which,  in  all  suits  prosecuted  by  in* 
aictment,  is  carried  on  in  secret  before  the 
grand  jury,  antecedently  to  the  trial  No 
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defendant  being  there,  nor  any  person  on  his 
behalf,  the  plaintiff  cannot  be  compelled  to 
testify  at  the  defendant's  instance.  But  at 
the  instance  of  any  one  of  those  his  judges, 
the  prosecutor — while  occupied  in  deliver- 
ing his  testimony  at  liis  own  instance,  and- 
consequently  to  the  advantage  of  his  side 
cf  the  cause,  —  may,  and  frequently  does,  by 
questions  put  to  him  by  any  of  those  judges, 
find  himself  under  the  obligation  oi  disclosing 
\vhut  may  operate  to  the  disadvantage  of  it. 
Such  counter-interrogation  lias  the  i-lRct  of 
cross-examination,  in  so  far  as  the  zeal  and 
probity  of  the  judge  alone  may  be  considered 
as  an  adequate  suecedanemn  to  that  tame 
zeal  and  probity  added  to  the  interested  zeal 
of  the  party  (the  defendant)  whose  saiet)  is 
at  stake. 

Let  us  next  suppose  the  case  civil ;  artd 
the  procedure  still  at  common  law,  viz.  by 
action.  • 

Principal  or  sole  inquiry,*  the  trial. 

On  this  occasion,  unless  the  plaintiff,  by 
any  of  the  expedients  above  spoken  of,  ha* 
contrived  to  deliver  his  own  testimony  in  his 
own  favour,  the  defendant  cannot,  by  the 
single  powers  of  common  law,  diaw  upon  that 
same  souice  for  any  testiiiyny  which  he  on 
his  part  may  stand  in  need  of.  » 

But  if  the  filuintilF  ha^  rout  lived,  in  anj 
such  way,  to  give  himself  tin-  benefit  of  his 
own  testimony,    the  defendant,  in  virtue  of 
the  right  of  cross-examination,  may  also  put 
in  for  his  share. 

In  general,  therefore,  at  common  law,  the 
defendant  has  no  means  of  obtaining  the  be- 
nefit of  the  plaintiff's  testimony:  in  no  case 
without  the  consent  ot  his  adversiiry  ;  nor 
then,  but  at  the  adversarv's  own  instance, 
and  by  the  adversary's  own  contnvanee:  that 
is,  in  no  case  but  \\here,  in  all  probability 
(and  at  any  rate  in  the  opinion  of  his  ad- 
versary, the  plaintiff,)  it  will  be  of  no  use  to 
him. 

I  said,  by  the  single  powers  of  common 
law.  The  limitative  clause  was  neccssarv. 
For  in  certain  cases  (though  nobody  kno\\s 
exactly  what  cases)  by  the  assistance  of  a 
court  of  equity,  the  testimony  of  either  of 
two  persons  about  to  appear  in  the  characters 
of  plaintiff  and  defendant  at  common  law, 
may  be  extracted  at  the  instance  and  for  the 
benefit  of  the  other.  To  the  extent,  therefore, 
of  the  aggregate,  whatever  it  be,  of  these 
cases  (concerning  which,  quarc,  quare,  et  in 
alernum  quare,}  the  objection  to  the  admis- 
sion, the  forced  admission,  of  the  plaintiff's 
testimony,  has  for  its  psychological  cause  — 
not*  the  fear  of  deception,  not  the  fear  of 
producing  vexation  (viz.  excess! ve*  arid  pre- 
ponderant vexation,)  but,  if  vexation  mult  be 


*  Sole  inquiry,  if  the  pleading  are  not  rec- 
goned;  principal  inquiry,  if  they  are* 


mentioned,  the  fear  of  not  producing  enough 
of  it. 

But,  as  the  draft  drawn  upon  the  breast  of 
the  adversary  for  evidence  is  more  apt,  much 
more  apt,  to  be  drawn  by  that  of  one  of  the 
two  parties  who  institutes  the  suit,  than  by 
the  other,  who  is  dragged  into  it, — the  con- 
sideration  of  this  mode  of  making  holes  in 
the  door  shut  against  the  light  of  evidence  will 
be  considered  to  more  advantage,  when  the 
defendant's  side  of  the  cause  comes  under 
review. 

Thus  much  for  common  law :  We  come  now 
to  equity  law. 

The  testimony  of  the  plaintiff,  is  it  allowed, 
in  these  courts,  to  be  delivered  at  the  instance, 
and  thence  for  t he  benefit,  of  the  defendant? 
Not  ir  indeed.  But  why  not?  Because,  if  it 
was,  the  man  of  law,  in  all  his  forms,  would 
lose  the  benefit  of  a  second  cause.  The  delay, 
vexation,  and  expense  of  a  >suit  at  common 
law,  is  not  enough  for  him  :  the  delay,  vexa- 
tion, and  expense  of  an  equity  suit,  coming 
upon  the  back  of  a  common-law  suit,  is  not 
enough  ior  him  :  —  there  must  be  a  second 
equity  suit,  —  or  (so  it  will  he  in  many  in- 
stances) the  facts  in  the  case  will  be  but  half 
bi  ought  out — will  have  been  brought  out  only 
on  one  side. 

There  must  be  \\hat  is  called  a  cross  cause, 
commeneed  by  a  cro^s  bill,  in  which  the  plain- 
tiff and  defendant  change  sides:  and  the  same 
individual,  on  whose  testimony  not  a  single 
fact  \\as  deemed  lit  to  be  believed,  is  now 
believed ;  and  believed  to  such  a  degree,  that 
the  testimony  of  a  disinterested  witness,  by 
whom  his  testimony  should  be  contradicted, 
would  tell  as  nothing:  the  judge  would  not 
so  much  as  stay  to  inquire  which  of  the  two 
testimonies,  the  interested  or  the  disinte- 
rested, seemed  m^st  deserving  of  credit,  but 
would  Ki'onwl  his  decree  upon  the  interested 
testimony,  just  as  if  the  disinterested  had 
never  been  received.  * 

In  this  paiticular,  so  far  as  extortion  and 
denial  of  justice  are  improvements,  the  Eng- 
lish edition  of  the  Roman  system  of  procedure 
is  no  small  improvement  on  the  continental 
edition :  to  jujlge  of  it  at  least  by  the  practice 
in  Ficnch  Jaw.  In  French  law,  in  the  course 
of  one  and  the  same  suit,  though  neither  party 
is  supposed  to  deliver  his  testimony  at  his 
own  instance,  each  party  obtains  the  testi- 
mony of  the  other.  • 

The  old  French  law,  with  all  its  plagues, 
the  French  modification  of  the  technical  sys- 
tem, inclosed  no  such  curse  as  that  of  two 
sets  of  courts,  each  operating  with  powers 
kept  imperfect,  that  assistance  and  obstruc- 
tion may  be  obtained  from  the  interposition 
of  the  other.  The  inquiry  which  in  the  Eng- 
lish system  occupies  three  suits  —  one  COOK 
mon-law  and  two  equity  suits — was  in  the 
French  system  dispatched  in  one. 
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/  Even  under  the  English  edition  of  the  Ro- 
man system  —in  that  division  which,  in  virtue 
of  a  connexion  already  become  obsolete,  goes 
still  by  the  whimsical  name  of  ecclesiastical 
law,— more  honesty  or  more  shame  has  been 
preserved,  than  thus  to  make  two  grievances 
out  ot  one.  In  the  courts  called  ecclesiastical, 
ft*  in  French  law  in  all  the  courts,  in  the 
course  of  one  and  the  same  cause  (I  speak 
of  causes  non-penal)  each  paity  obtains  the 
testimony  of  the  other 

b 
CHAPTER  III. 

EXAMINATION  OF  THIS  COURSE  PURSUED  IN 
REGARD  TO  THF  DEFENDANT'S  TESTIMONY 
BY  ENGLISH  LAW. 

§  1.  Defendant9*  testimony,  in  what  cases  re- 
ceivable in  his  own  behalf.  Inconsistencies 
of  Enyh^h  law  in  this  respect 

WE  come  next  to  speak  ot  the  case  where 
(the  suit,  as  before,  not  affecting  more  than 
one  party  on  each  side)  the  party  whose  tes 
timony  is  in  question  is  the  defendant 

Is  the  testimony  of  the  defendant  admitted 
at  his  own  instance g 

Here,  as  befoie,  the  answer  will  be  differ- 
ent  according  to  the  «pecies  of  the  suit  i  ?. 
whether  it  be  criminal  or  civil,  and  it  civil, 
whether  the  theatie  be  a  couitof  common 
law,  a  court  of  equity,  or  an  ecclesiastical 
court-  and  (whutevei  be  the  suit)  according 
to'the  stage  of  the  cnuse ,  i  e  which  inquii  v 
it  is,  of  the  several  iiiqmiie*  winch  the  spe* 
cie*  of  suit  admits  of,  where  it  admits  of  moie 
than  one. 

I.  Case,  ciimmal  procedure  at  common 
law* 

1.  In  this  case,  as  in  that  of  the  plaintiff, 
in  the  fitst  place  let  the  cmi<-c  be  a  niminal 
one;  mode  of  ptoccdure  by  indictment,  in- 
quiry, the  principal  one  —  the  tual 

At  the  trial,  is  &  defendant  allowed  to  de- 
liver his  own  testimony  at  his  own  instance, 
and  consequently  in  hib  o\\n  favour,  to  his 
own  advantage?  No,  and  yc&».  no  in  woids, 
yes,  in  effect. 

In  words,  no  for  in  that  station,  let  a  man 
say  what  he  will,  it  is  not  evidence.  No  oath 
can  be  administered  to  him,  le^t,  if  that  se- 
curity for  veracity  were  applied,  it  might  have 
the  effect  of  confining  his  statements,  his 
ntm-evidentiury  statements,  within  the  pale  of 
truth;  which  "  would  be  inconvenient  "  Not 
go  much  as  a  question  can  be  put  to  him  by 
anybody.  Not  by  his  own  advocate,  if  he  be 
rich  enough  to  have  one;  not  by  the  advocate 
on  thd  side  of  the  prosecution;  not  even  by 
t^e  judge.  By  being  circumstantiated,  dis- 
tinct, complete,  and  methodical,  his  state- 
meat,  if  true,  might  be  seen  to  be  so ;  if  false, 
or  incomplete,  might  be  made  to  appear  so : 
again,  according  to  established  legal 


notions  of  inconvenience,  would  be  inconve- 
nient 

In  effect  yes ,  for  so  long  as  it  ia  not  called 
evidence,  —  nor  subjected  to  any  of  those 
processes  by  whuh  evidence  is  purged  (oren- 
deavouied  to  be  pinged)  of  its  deceptitiotia 
qualities,  —  lie  may  say  whatever  he  chooses 
to  sav,  uridei  the  name  of  his  defence. 

As  to  the  judges  ad  hoc — the  jury,  with  the 
nmtoun  degree  of  suspicion  naturally  called 
foith  by  the  view  of  the  situation  in  which 
they  see  him  placed,  added  to  the  vaiiable 
degiee  of  suspicion  railed  forth  by  the  evi- 
dence that  has  been  delivered  on  the  othei  side, 
they  toun  then  judgment  ot  the  tiustworthi- 
nov*  of  thisnon-evidentiai  \  statement  taking 
into  account,  at  the  same  time,  iti  consistency 
01  inconsistency  with  itself,  arid  with  such  re- 
levant facts  as  aie  of  themselves  sufficiently 
notoiious  without  evidence  What  they  do 
think  ubwt,  in  judging  of  this  statement,  is, 
its  tru*twoithiness  or  peisuasive  force,  in- 
tiin&icand  extrinsic,  as  above  what  they  do 
not  think  about,  in  judging  of  it,  is,  the  kiss 
that  ha*  not  been  given  to  the  book ,  for  as 
to  any  secuuty  that  may  be  supposed  to  be 
given  by  any  biirh  ki^s,  toi  the  truth  of  th  » 
assertion,  01  the  pcrfoimance  of  the  engage- 

^ft  supposed  to  be  sanctioned  by  it  [the  ab- 
sence of,]  it  cannot  be  a  seer  t  to  any  one  of 
them  who,  to  get  out  of  the  box  so  much  the 
soonci,  ha*  joined  in  a  veidict  of  not  quiltif, 
in  favout  of  a  defendant  of  whose  guilt  he 
\\as  at  that  tune  persuaded  in  his  own  mind. 

No  countei -interrogation  Will  the  ab- 
sence of  this  security  foi  conectness  and 
completeness  present  itself  to  ajuiymanasa 
reason  for  paying  no  legaid  to  what  he  heais? 
Yes,  when  then  learned  dnectors  cea<»e  to 
receive  aihdavit  evidence  —  unintci  i ogated 
evidence,  to  the  exclusion  of  interrogated 
evidence 

In  offences  of  the  rank  of  felony,  the  case 
is  comparatively  so  lare,  in  which  a  man  in 
that  unhappy  situation  has  anything  plausible 
to  say  for  himself  (especially  in  the  character 
of  testimony,)  that,  comparatively  speaking, 
the  opeiation  of  this  non-evidentiary  sort  of 
testimony  seldom  presents  itself  to  view. 

2    Case  criminal,  as  befoie 

Is  the  mode  of  procedure  by  information9 
The  chance  which  a  defendant  has  of  profit- 
ing in  tin**  way  by  his  own  testimony,  will 
not  be  essentially  different  But,  his  situation 
not  being  in  this  case  so  apt.  to  attiact  the 
compassion  of  the  public  as  in  the  other, — the 
quantity  of  suffering  to  which  he  stands  ex* 
posed,  not  being  so  great  as  in  those  cases 
which  occupy  the  largest  space  in  the  listDf 
indictments,  the  defectiveness  of  his  claim 
to  hive  his  non-evidentiary  statement  re- 
ceived on  the  footing  of  evidence,  will  not 
be  ao  apt  to  pass  without  remark. 

Moreover,  among  indictments,  a  consider* 
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able  number  will  always  be  pauper  cause!. 
Nine-tenths,  at  least,  of  the  cases  which  come 
on  in  the  way  of  indictment,  are  cases  of 
depredation;  and  these  have,  almost  all  of 
them,  either  by  statute,  or  by  jurisprudential 
law,  been  promoted  to  the  rank  of  felonies. 
By  pauper  causes,  I  mean  here  such  wherein 
the  defendant  is  not  rich  enough  to  engage 
an  advocate.  Having  no  one  to  speak  for 
him,  on  the  part  of  a  jury  there  will  naturally 
be  the  more  readiness  to  hear  a  poor  culprit 
speak  for  himself. 

Besides,  in  felonies,  the  tongue  of  the  de- 
fendant's advocate  (when  there  is  one)  is  but 
half  let  loose.  Questions, — interrogations 
and  counter-interrogations,  for  the  extraction 
of  testimony,  —  he  is  allowed  to  put.  State- 
ments, or  observations  on  the  evidence,  it  is 
not  allowed  to  him  to  make.* 

Indictments,  especially  in  cases  of  felony 
(by  far  the  most  numerous  class  otyndictable 
cases.)  are,  therefore,  many  of  them,  pauper 
causes.  But  informations  are  none  of  them 
pauper  causes,  a  principal  recommendation  of 
this  mode  of  prosecution,  as  compared  with 
indictment,  being  the  property  it  possesses 
of  loading  the  parties  with  an  extra  mass  of 
expense  —  the  enormity  of  which  ha*  no  con- 
nexion with  the  merits  —  uftiich,  being  never 
held  up  to  view  in  the  sentence,  is  of  no  use 
in  the  way  of  example,  and  ha^  no  other  effect 
than  that  of  impoverishing  the  suitor,  and 
enriching  the  man  of  law. 

3.  Case  criminal,  as  before :  mode  of  pro- 
cedure, by  attachment:  principal  or  sole 
inquiry  (if  inquiry  it  may  be  called,  where 
there  are  no  questions,)  by  receipt  of  affi- 
davit evidence.  Here  all  discrimination,  all 
subterfuge,  is  at  an  end.  So  long  as  he  is 
not  checked  by  any  such  inconvenient  curb 
as  that  of  counter-interrogation,  and  on  con- 
dition of  his  taking  the  pen  of  an  attorney 
to  speak  through,  instead  of  his  own  lips  (or 
rather  on  condition  of  his  setting  his  hand  to 
sign  what  the  attorney  has  said  of  him  and 
instead  of  him  —  for  in  affidavit  evidence 
the  deponent  never  speaks  for  himself,)  let 
his  designation  be  what  it  may,  extraneous 
witness  or  party,  plaintiff  or  defendant,  his 
testimony  is  received  with  equal  deference. 
Interested  or  not  interested,  perjured  or  un- 
perjured,—  thus  introduced,  all  doors  and  all 
ears  are  open  to  the  testifies 

When  an  exclusion  is  put  upon  testimony, 
the  objection  is,  nominally  and  ostensibly  to 
the  station  of  the  proposed  deponent — really 
and  at  bottom  to  the  shape  in  which  the  tes- 
timony is  presented.  Give  but  this  shape  to 
the  testimony — a  shape  to  the  purposes  of 
justice  the  most  unsuitable,  to  their  own  pur- 
poses the  most  profitable,  —  learned  geittle- 

*  The  advocate  is  now  permitted  to  address 
the  jury,  by  6  &  7  Will.  IV.  c.  114. 
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men  on  this  occasion  pay  no  more  regard  to 
their  own  rules — their  own  most  sacred  and 
fundamental  rules  —  than  on  this  and  all  oc- 
casions they  pay  (unless  it  be  for  the  purpose 
of  contravention)  to  the  eiuK  of  justice. 

4.  These  same  observations  apply  of  course, 
and  with  equal  force,  toall  that  multitudinous 
and  most  extensive  list  of  CM*I»M,  in  which,  to 
the  exclusion  of  all  better  evidence,  testimony 
is  received  in  this  unquestioned  and  thence 
most,  questionable  shdpc.f    1.  /"  re  crimtmi/i, 
—  on  indictments,  on  occasion  of  the  sup- 
plemental inquiry  ;  on  informations,  on  the 
preliminary  as  well  as  on  the  supplemental 
inquiry.     2.  In  civilt, —  at.  common  law  and 
equity  law,  in  all  motion  causes,  on  the  sole 
inquiry.     3.   In   the  sort  of  motion   causes 
called  petitions  —  causes  relative  to  the  estates 
of  bankrupts,  J   and  heard  by  the  highest 
equity  judge,  in  a  mode  that  by  its  summari- 
iiesfl  forms  the  most  striking  contrast  to  the 
regular  equity  mode,  —  on  the  inquiry  which, 
in  that  unusually  import  alii  class  of  cases  also, 
is  the  only  one.     4.    On  the  occasion  of  all 
those  incidental  applications  which  (be  the 
cause  where  it  may,  and  wliq^  it  may)  aie 
received  in  the  com  so  of  the  cause;  and  for 
which   the  occasion  hag  been  manufactured 
in  such  abundance,  and  with  such  successful 
industry. 

5.  Procedure,  by  indictment,  as  before:  in- 
quiry, the  preliminary  one,  the  examination, 
as  it  is  called,  before  the  sort  of  judge  called 
a  justice  of  the  peace,  acting  singly. 

On  this  occasion,  —  there  being,  or  not  be- 
ing as  yet,  a  person,  established  (under  the 
name  ot  prosecutor)  in  the  station  and  func- 
tion of  plaintiff,  —  the  testimony  of  the  defen- 
dant, in  relation  to  himself,  is  called  for  by 
the  judge.  Called  for  from  that  commanding 
station, —  the  occasion  and  the  station  of  the 
respondent  being  more  or  less  perilous, —  for 
thfe  most  paTr,  if  he  be  guilty  (as  in  most 
instances  he  is,)  it  comes  from  him  with  re- 
luctance :  but,  while  what  he  thus  wishes  to 
withhold  is  extracted  from  him  against  his 
wishes,  —  whatever  lys  wishes  prompt  him 
to  deliver  at  the  same  time,  pours  itself  out 
of  course  at  the  same  gate.  What  he  thus 
advances  qn  hfs  own  behalf,  is  it,  or  is  it  not, 
evidence?  Once  more,  yes  and  no.  Yes,  to 
the  purpose  of  the  question,  whether  he  shall 
be  subjected  or  no  to  ulterior  prosecution, 


+  "  Thou  com'st  in  such  a  < 

That  I'll  not  speak  to  thee:" 
— a  parody  such  as  Hamlet  could  little  have  ex* 
pected  from  the  bench  of  justice. 

$  The  chancellor  is  relieved  from  most  of 
bankruptcy  business,  by  the  statutes  for  esta- 
blishing and  regulating  the  proceedings  of  the 
Court  of  Bankruptcy.  See  1  &  2  Wifl.  IV.  c. 
56,  amended  by  2  &  3  Will.  IV.  c.  114;  see 
aho  3  &  4  Will.  IV.  c.  47,  and  5  &  6  Will.  IV* 
c.  29.-JSU 
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*mi  for  that  purpose  consigned  to  imprison- 
ment for  safe  custody.  No,  to  the  purpose 
of  the  question  '  guilty  or  not  guilty;9  the 
question  to  be  decided  at  the  tiia!  Yes,  in 
the  first  case,  in  effect .  no,  m  both  cases,  in 
words. 

6.  Procedure,  by  indictment,  as  before  in- 
quiry, the  preliminary  one,  betoie  the  grand 
lury. 

On  the  occasion  of  this  partial  and  secret 
Inquiry,  the  presence  of  the  defendant  bein^ 
neither  compelled  nor  admitted,  his  testi- 
mony, as  well  at  his  own  instance  as  at  the 
instance  of  his  adversary  01  the  judge,  is  out 
of  the  question. 

IL  Cwl  cases,  at  common  law 

Case,  a  civil  one,  piocediiu*,  in  the  way 
of  action:  inquiry,  the  principal  one,  the  trial 
(the  oniy  one,  except  the  sham  inqun  y  com- 
posed of  the  pleadings  —  the  inquny  earned 
on  by  lawyers  on  both  sides,  for  the  benefit 
of  themselves  and  their  supenois  and  pro- 
tectors, by  reciprocal  effusions  of  falsehood, 
ot  vague  assertion,  arid  nonsense,  pouted  out 
under  the  mendacity -licence,  without  the 
signature,  an**,  as  to  details,  without  so  much 
as  the  privity  of  the  suitois  who  aie  made 
to  pay  for  it.) 

On  the  occasion  of  the  trial,  occasion  has 
been  taken  to  delineate  the  plaintiff,  appear- 
ing in  disguise,  in  causes  of  tins  class,  in  the 
character  of  an  extraneous  witne^  admit- 
ted, in  that  character,  in  spite  ot  technical 
rules  and  principles,  to  employ  his  own  tes- 
timony in  the  support  of  his  own  claims 

in  this  advantage  the  defendant  has  no 
means  of  shuiing  At  the  trial,  he  is  not 
shut  out,  because  nobody  is  shut  out  But  at 
the  trial,  speak  he  must  not  not  in  his  own 
character,  nor  is  there  a  cievice  through 
which  he  can  creep  in,  to  speak  in  any  as- 
sumed one. 

Speak  indeed  he  may,  if  mere  speaking 
will  content  him,1  without  speaking  to  any 
purpose.  For,  in  cases  of  this  class,  defen- 
dant and  plaintiff  standing  on  even  ground, 
and  without  any  noolr  for  compassion  (real 
or  hypocritical)  to  plant  itself  upon,  and  cry, 
Hear  him !  hear  him  1  whatever  he  may  (if 
he  have  courage)  insist  upon  saying,  will  be 
watched  by  men  with  sieves  in  then  hands ; 
and  whatever  testimony  he  may  take  upon 
him  to  throw  in  along  with  his  mattei  of 
argument  and  observations,  will  be  caiefully 
separated,  and  forbidden  to  be  lodged  in  the 
budget  of  evidence.* 

^pMMMMVfMMM. -  ^fm^^—ma^^^mm 

9  There  is  one  case,  according  to  Phillipps, 
in  which  the  evidence  of  the  defendant  is  al- 
lowed to  be  given  in  his  own  behalf,  on  the  oc- 
casion  of  an  action  in  the  common-law  courts. 
The  case  I  allude  to,  is  that  of  an  action  for  a 
maficious.prosecution,  u  where  it  seems,"  says 
PMlUpps*  "  to  have  been  understood*  that  the 
vidence  which  the  defendant  himself  gave  on 


One  case  there  is,  which  for  its  oddity, 
as  well  as  its  inconsistency  and  absurdity,  is 
worth  observing. 

This  is  the  case  of  a  mandamus. f  LiVe 
an  attachment,  a  mandamus  is  a  writ  of  a 
special  natute  Like  an  attachment,  this  writ 
is  not  to  be  had  without  asking  for  in  open 
court  and  it  is  by  alhdavit  evidence,  that, 
on  this  as  on  all  other  occasions,  the  appli- 
cation IN  suppoited  and  opposed  In  the  case 
of  the  attachment,  the  wilt  is  directed  to 
the  she i  iff,  and  commands  him  to  seize  the 
body  of  the  defendant,  arid  do  with  it,  he 
knows  how  in  the  case  of  the  mandamus,  it 
is  addressed  to  the  party,  the  defendant 

Kut  the  CUMOUS  ciicumstancc,  and  that 
which  brings  u  umlei  the  present  head,  is 
tins  — When  once  the  writ  is  issued,  not 
only  the  testimony  of  the  defendant  is  ad* 
mitted,  but  no  other  evidence  is  admitted : 
when  admitted,  it  is  admitted  not  only  with- 
out the  check  of  counter-interrogation,  but 
without  so  much  ah  the  sanction  of  an  oath . 
and  in  this  shape,  still  less  trustworthy  than 
even  that  of  affidavit  evidence,  it  is  not  only 
admitted,  but  made  conclusive. J 

the  trial  of  the  indictment,  may,  under  certain 
cirtuuisfntcs,  be  received  in  his  favour  on  the 
trial  of  the  action  "  Philhpps,  i.  66. 

Observe,  that  in  this,  as  in  so  many  other 
cases,  evidence  which  might  without  any  trouble 
be  obtained  m  a  good  shapA,  is  carefully  put 
into  a  bad  one  What  the  defendant  said  on  the 
first  occasion,  may  be  receded  in  his  favour  on 
the  second ;  though  by  what  evidence,  except 
hearsay  evidence,  he  can  be  proved  to  have  said 
it  (unless  the  judge Vnotes  happen  to  have  been 
preserved)  is  not  clear:  while  the  defendant 
himself,  who  is  there  in  court,  ready  to  be  ex- 
amined, and  without  the  slightest  inconvenience 
in  the  shape  of  delay,  ve  vat  ion,  or  expense, 
stands  peremptorily  debarred  from  opening  his 
mouth.  Whether  he  is  allowed  in  this  case  to 
give  evidence  for  himself,  or  no, — certain,  how- 
ever, it  is,  that  in  this  one  case  his  wife  is  al- 
lowed to  give  evidence  for  him,  which,  in  the 
opinion  ot  Philhpps,  seems  to  be  the  same  thing. 
The  reason  given  by  Lord  Holt  for  admitting 
in  evidence  the  oath  of  the  defendant's  wife,  to 
prove  the  felonv  committed,  is  as  follows :  u  For 
otherwise,  one  that  should  be  robbed  would  be 
under  an  intolerable  mischief:  if  he  prosecuted 
for  such  robbery,  and  the  party  should  be  ac- 
quitted, the  prosecutor  would  be  liable  to  an 
action  for  a  malicious  prosecution,  without  the 
possibility  of  making  a  good  deience,  though  the 
cause  of  prosecution  were  ever  so  pregnant."— 
The  reason  is  a  good  one:  but  admit  its  good* 
ness,  and  what  becomes  of  the  exclusionary  rule? 
— Editor. 

f  Ls  this  a  regular  cause  ?  an  action  ?  or  is  it 
not  rather  a  sort  of  motion  cause?  By  lawyers  it 
is  confounded  with  actions.  But  in  the  track  of 
procedure,  its  march  19  that  of  a  motion  cause. 

£Jn  one  case,  one  sort  of  case,— viz.  that 
where  the  object  of  the  mandamus  is  to  procure 
the  filling  up  of  a  vacant  office  in  a  "  borough 
or  corporation,"  or  the  due  filling  of  it  up  whete 
unduly  filled,— provision  has  bean  made  by  a 
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III.  Civil  cases  in  equity  law. 

In  equity  procedure,  the  case  of  a  defen- 
dant proffering  his  own  testimony  without 
its  having  been  called  for  on  the  part  of  the 
plaintiff,  can  never  happen :  a  suit  in  equity 
never  commencing  in  any  other  way  than 
by  an  instrument  called  a  bill,  in  which  the 
plaintiff  calls  for  the  defendant's  testimony. 

After  so  much  as  has  been  said,  it  surely 
cannot  require  in  this  place  any*frebh  argu- 
ment to  prove,  that  no  real  service  can  be 
done  to  the  interests  of  truth  and  justice, 
by  taking,  or  attempting  to  take,  each  man's 
testimony  by  halve* ;  cutting  out  of  it  what- 
ever part  of  the  facts  happen  to  operate  to 
his  advantage  —  retaining  such  only  as  art- 
supposed,  on  the  other  side,  to  operate  to  his 
disadvantage.  But,  for  the  purpose  of  illus- 
tration, the  consequences  of  the  attempt  as 
conducted,  may  not  be  undeserving  of  notice. 
Though  neither  party  is  permitted?  at  his 
own  instance,  to  bring  to  light,  among  the 
facts  that  have  come  to  his  knowledge,  such 
as  appear  to  him  to  operate  in  his  own  fa- 
vour,—  each  party  hu«,  in  a  greater  or  le^s 
degree,  the  opportunity  of  blinking  to  view 
those  same  facts,  in  the  event,  and  through 
the  means,  of  the  interrogation  which  may 
be  administered  to  him  by  the  other.  Hut 
on  what  depends  the  deiemUnt's  chance  of 
bringing  to  light  the  whole  or  any  part  ot 
such  of  the  facts  that  come  to  his  knowledge, 
as  appear  to  him  to  opciatc  in  his  own  fa- 
vour? Not  upon  the  merits  of  his  can*?  — 
not  upon  the  truth  or  importance  of  the^e 
&0me  facts;  —  but,  in  the  iirst  place,  and  in 
some  degree,  upon  the  dexterity  of  his  pro- 
fessional assistant  in  coupling  the  facts  of  the 
one  description  with  those  of  the  other  ;  in 
the  next  place,  absolutely  and  conclusively 

statute  of  Queen  Anne  (9  Anne,  c.  20,)  for  put- 
ting this  sort  of  procedure  upon  a  footing  analo- 
gous to  that  of  an  ordinary  action.  But  in  all 
the  other  sorts  of  cases,  the  remedy  remains  still 
in  the  state  in  which  that  statute  found  it. 

In  one  case — one  individual  case  —  the  re- 
turn received  somehow  or  other  (it  does  not 
appear  how)  the  sanction  of  an  oath ;  but  this 
case  was  out  of  the  common  course:  a  special 
order  was  made  for  the  purpose.  (3  Car.  I.,  1J. 
R.  Anno  1630.  Palmer,  455.)  Lawyers,  like 
other  men,  are  subject  to  fits  of  forgetfulness; 
in  those  fits,  that  love  of  justice  which,  having 
been  planted  by  nature  in  every  human  bosom, 
can  never  be  completely  eradicated  in  any,  not 
even  in  that  of  a  technical  lawyer,  breaks  out 
into  irregularities.  But,  — howsoever  it  may  be 
with  this  or  that  individual,  on  this  or  that 
particular  occasion, — professions,  taken  in  the 
aggregate,  are  ever  steady  to  the  professional  in- 
terest: so  that,  after  the  general  rule,  which  owed 
its  birth  to  the  general  interest  of  the  profession, 
has  been  broken  through  by  the  momentary  afld 
casual  prevalence  of  individual  virtue,  or  in- 
terest or  caprice,  the  predominant  force  soon 
bring*  back  the  course  of  practice  into  its  natu- 
ral channel.  Here,  ou  a  particular  occasion,  we 
tee  the  mendacity-fr-mca  (one  of  the  most  cffi- 


upon  the  pleasure,  upon  the  accidental 
cumstances  and  exigencies  of  the  situation  of 
his  adversary  the  plaintiff,  coupled  with  the 
sagacity  and  judgment  displayed  by  tile  pro- 
fessional assistants  on  that  side,  in  their  en* 
deavours  to  turn  to  the  advantage  of  their 
client  the  views  of  the  law.  Of  the  facts 
brought  to  view  by  the  defendant,  let  those 
which  operate  in  his  favour  be  ever  so  true 
and  ever  so  important,  not  one  of  thfem  will 
the  judge  ever  hear  of,  if  such  of  the  facts 
as  operate  to  his  prejudice  are  testified  by 
such  other  evidence  as,  in  the  judgment  of 
the  advisers  of  the  plaintiff,  are  sufficiently 
conclusive  :  so  that,  as  to  all  facts  derivable 
from  that  source,  the  chance  which  they  have 
of  operating  with  such  weight  as  is  their  due 
upon  the  mind  of  the  judge,  depends  not 
either  upon  their  truth  or  their  importance, 
but  upon  the  will  and  pleasure  of  a  party, 
who,  the  juster  the  claim  is  to  admission,  is 
so  much  the  moie  btrongly  engaged  by  inte- 
rest to  refuse  it. 


testimony  ,  in  what  cases  com* 
at  the  instance  of  the  jjjftintijffi    /«- 
consistencies  of  Enyltsh  law  in  this  respect. 

The  testimony  of  the  defendant,  is  it  com- 
pelled at  the  instance  of  (he  plaintiif  ?* 

I.  tVe,  enminal:  procedure,  at  common 
law. 

1  &  2.  Case,  criminal  :  procedure,  by  in- 
dictment or  intoi  million  :  inquiry,  the  prin- 
cipal  one,  the  trial. 

On  this  occasion,  no  compulsion,  direct  or 
indiiect:   not  so  much  as  a  question  permit- 
ted to  be  asked.     The  defendant,  as  already 
stated,  sa)s  \\hal  he  pleases  in  his  own  behalf; 
telU  consequently  (as  often  as,  being  guilly, 
he  «a\s  anj  thing  in  the  way  of  testimony,)  a 
--------  »  —  y. 

cient  instruments  of  the  technical  system)  un- 
warily revoked  ?  on  another  occasion,  we  shall 
see  the  regular  practice,  —  by  jphich  judges  for- 
bid the  presenting  testimony  to  them,  when  for 
their  own  use,  in  any  other  than  one  or  other  of 
two  bad  shapes,  affidavit  evidence  (L  e.  uninter- 
rogattd  evidence,)  or  equity  deposition  evidence 
(  i.  e.  secretly  and  inadequately  interrogated  evi- 
dence,) —  hastily  broken  through,  and  the  depo- 
nent convened  before  them  and  examined  by 
them  viUii  voce,  just  as  if,  on  that  particular  oc- 
casion, a  fancy  took  them  for  coming  at  the  truth. 
But  these  rare  instances,  numerous  enough  to 
prove  the  power  of  doing  right,  serve,  by  their 
rarity,  to  show  the  want  ot  inclination  to  em- 
ploy it. 

In  the  case  in  question,  fortunately  for  justice, 
unfortunately  for  lawyers,  the  oath  was  effectual. 
Not  staunch  enough  to  expose  himself  to  the 
pains  of  perjury,  the  mala  fide  defendant,  the 
mayor  to  whom  the  mandamus  was  directed, 
restored  the  plaintiff  to  the  office  from  which  he 
had  been  removed  :  the  benefit  of  the  action  on 
the  case  for  false  return,  was  thus  lost  to  the  men 
of  law. 

*  Those  criminal  cases  included,  in  which  the 
judge  unites  to  his  own  office  that  of  plaintiff 
i.  e.  prosecutor. 
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and  imperfect  story :  not  a  question  is 
to  be  put  that  can  tend  to  the  correction  or 
completion  of  it. 

Our 'business  here  is  with  the  fact:  the 
actual  state  of  the  law.  With  reference  to  the 
ends  of  justice,  what  the  consequence  is,  has 
been  already  brought  to  view  to  the  guilty, 
nothing  but  impunity  and  triumph ;  to  the 
innocent,  nothing  but  danger  and  inconve- 
nience. 

It  is  not  that  no  testimony  is  to  be  received 
from  this  same  source ,  on  the  contrary,  any 
testimony  is  received,  that  either  has  come 
from  it,  or  (though  untruly)  has  been  said  to 
come  from  it.  Any  testimony,  so  the  purport 
or  pretended  pin  port  of  it  be  but  delivered 
through  the  medium  of  another  pair  of  lips — 
dehveied  in  the  shape  of  hearsay  evidence, 
—is  received  .  unsworn,  umnterrogated  if 
inaccurate,  uncorrected,  if  imperfect,  un- 
completed. 

Heie,  then,  comes  the  often-presented  ques- 
tion, followed  bj  the  as  often-returned  an- 
swer. The  testimony  of  the  defendant,  at  a 
criminal  trial,  is  it  compellable  v  No,  and  yes 
no,  in  the  ihost  trustworthy  shape ,  ves,  in 
an  egregiously  untrustworthy  one.  Blessed 
tenderness  !  Encouragement  to  the  guilty, 
injury  to  the  innocent,  resolving  itself  into 
a  predilection  for  bad  evidence  ! 

3.  Inquinesof  all  soits  (sole,  principal,  sup- 
plemental, prelimnmiy,  incnmmah,  in  civih, 
on  the  principal  point,  on  incidental  points) 
performed  by  the  i  eceipt  of  affidavit  evidence 

In  regard  to  admissibility,  at  the  will  of  the 
defendant,  and  consequently  in  his  favoin, 
how  the  matter  stands  has  been  seen  all  eady 
*<3utt — when  coupled  with  the  consequences 
that  have  been  made  to  follow  upon  silence, — 
admission,  permission,  is  compulsion.  Eveiy 
assertion  contained  in  the  affidavit  of  the 
plaintiff,  or  of  any  extraneous,  witness  testi- 
fying m  this  way  in  his  behalf, — every  such 
assertion,  so  it  be  not  irrelevant,  is  in  effect 
a  question,  though  a  leading,  a  suggestive  one 
Deny  the  fact,  or  you  will  be  considered  as 
affirming  it,  as  confessing  it 

But  the  mass  of  assertions  contained  in 
the  plaintiff's  affidavit,  though  a  soit  of  sue- 
cedaneum  to  a  string  of  mterrogtitones,  is  a 
constantly  imperfect  and  inadequate  one:  the 
inteirogatones,  if  such  they  may  be  termed, 
delivered  unoflatu,  not  arising  out  of  the  an- 
swers :  the  silent  virtual  confession  returned 
to  some  of  the  questions,  smothered  by  the 
responses  (satisfactory  or  evasive,  distinct  or 
indistinct)  given  to  others. 

/To  display  in  detail  the  imperfections  in- 
herent in  the  nature  of  affidavit  evidence, 
belongs  not  to  this  place :  it  has  been  done 
i&  a  former  Book.* 

•  Book  ML  Extraction:  Chap.  XIII.  Un~ 
itferrqwted  Testimony.  (Vol.  VI. 


Thus  much  may  suffice  to  warrant  the  in- 
troduction of  the  already  presented  question, 
followed  by  the  ambiguous  answer  which  there 
is  such  frequent  occasion  to  subjoin  to  it. 

On  the  inquiries  (criminal  and  civil)  in 
which  the  evidence  is  cast  into  the  shape  of 
affidavit  evidence,  is  the  testimony  of  the 
defendant  compellable?  Yes,  and  no:  not 
compelled  in  any  good  shape »  compelled  m 
this  egregiously  bad  one.  Tenderness  01  LO 
tenderness,  at  any  rate  a  predilection  for,  a 
preference  (and  that  an  exclusive  one)  to,  bad 
evidence 

4  Procedure,  by  indictment  inquiry,  the 
preliminary  one,  the  examination  before  a 
justice  of  the  peace,  as  above. 

On  this  occasion,  too,  the  defendant,  in 
respect  of  the  delivery  of  his  testimony,  lies 
under  a  sort  of  compulsion  and  that  more 
efficient  than  we  have  seen  it  in  the  case  of 
ready- written  testimony  To  produce  the 
compulsion,  no  extraneous  fotce  is  indeed 
employed ,  but  the  other  sort  of  compulsion 
just  de  sen  bed,  compulsion  ab  tntrb,  in  this 
as  in  those  other  cases  On  this  occasion  it 
will  seldom  happen  that  the  testimony  of  the 
defendant  is  called  for,  that  he  is  put  to  the 
bar  to  be  examired,  till  some  other  evidence, 
some  extraneous  testimony  bearing  against 
him,  has  been  previously  delivered  The  ques- 
tion here  is,  whether  he  shall  be  piosecuted 
and  committed,  01  liberated  •*  From  silence, 
as  well  as  fiom  evasive  responsion,  01  false 
tesponsion,  proved  to  be  so  by  contradiction 
ab  extrd,,  or  self-contrudiction,  the  magis- 
trate will  draw  his  infeience  To  whatever 
evidence  (direct  or  circumstantial)  may  have 
been  brought  out  from  other  lips,  the  circum- 
stantial evidence  consisting  of  this  silence* 
will  constitute  an  addition  of  no  unpersuasive 
kind 

In  a  wotd,  the  mode  of  collecting  the  tes- 
timony differs  in  this  case  fiom  the  best  mode, 
by  nothing  but  the  want  of  the  presence 
of  the  adveise  party,  with  the  faculty  of  push- 
ing the  inqmiy  to  the  utmost,  as  on  the  trial, 
in  civil  cases  and  to  say  the  best  mode,  is  as 
much  as  to  say  the  most  compulsive. 

Perhaps  the  subordinate  and  unlearned 
judge  ad  hoc,  imitating  the  tenderness  of  his 
learned  supenois,  will  aid  and  abet  the  de- 
fendant with  a  piece  of  advice,  which,  on  any 
other  supposition  than  that  of  his  being  guilty, 
will  be  of  no  use  to  him.  "  Here  is  the  ques- 
tion ;  but  unless  you  have  some  falsehood 
ieadyf  which  you  think  may  help  to  screen 
you,  do  not  answer  it/' 

Happily,  the  obligation  attached  to  the 
situation  cannot  be  altogether  destroyed  by 
this  pious  endeavour  to  destroy  it.  If  the  ad* 
vile  is  taken,  and  silence  preserved,  the  judge, 
with  all  his  high-born  learning,  can  scarcely 
keep  himself  from  drawing  that  inference 
which  common  sense,  unpoisoned  by  lean* 
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ing,  cannot  avoid  drawing  from  such  data. 
Though  the  answer  should  be  a  confession, 
he  cannot  convict;  and  though,  instead  of  an 
answer,  the  silence  he  bespeaks  be  presented 
to  him,  he  can  scarcely  avoid  committing,  and 
taking  order  for  prosecution;  and  if,  instead 
of  silence,  confession  had  come,  he  could  have 
done  no  more. 

II.  Civil  cases  at  common  law. 

1.  Procedure  by  action:  preliminary  sham 
inquiry,  the  pleadings.    Here,  as  in  the  case 
of  procedure  by  affidavit  evidence,  the  com- 
pulsion, though  indirect,  is  still  compulsion, 
and  the  admission,  as  it  were,  merged  in  it. 
The  principle  of  compulsion  is  not  deduced  ab 
extrb,  but  innate  as  it  were,  arising  out  of  the 
cause,  and  proportioned  in  force  to  the  value 
at  stake  upon  the  cause.   A  mass  of  jargon, 
in  the  accustomed  form,  has  boon  poured  forth 
by  your  adversary's  lawyers:  employ  your's 
to  reply  to  it  by  a  correspondent  m.fts,  or  you 
lose  your  cause. 

Had  the  object  of  the  framcrs  of  this  sys- 
tem been  the  attainment  of  the  truth,  —  as  in 
felonies  it  was  the  object  of  the  legislature, 
in  ordaining  the  preliminary  examinations, — 
they  would  here  have  taken  the  same  course  : 
but  (as  anybody  mav  see  thai*  chooses  it)  their 
real  and  sole  object  was  to  produce,  for  the 
sake  of  the  profit  c-xtractible  out  ot  the  ex- 
pense, that  B)  stem  of  delay,  vexation  and  ex- 
pense, which  has  been  produced  accordingly. 

Compulsion  (indirect  as  it  is)  there  is  no 
want  of.  Compulsion  ;  but  to  do  what  ?  Not 
to  deliver  anything  that  can  serve  foi  evi- 
dence— not  to  speak  a  syllable  ot  truth,  or 
of  anything  that  can  serve  to  bring  out  the 
truth,  —  but  to  pay  lawyers  for  writing  lies 
and  nonsense. 

2.  Principal  inquiry,  sole  real  inquiry,  the 
trial.   Here  no  compulsion,  any  more  than  in 
a  trial  on  an  indictment  or  information.    No 
compulsion  ;  and  (saving  whatevei  difference 
there  may  be  in  respect  of  the  value  and  im- 
portance of  the  matter  at  stake,)  the  conse- 
quences—  the  mischievous  consequences,  the 
ambiguities,  the  inconsistencies  —  the  same 
here  as  there. 

III.  Civil  cases:  equity  law. 

In  all  those  civil  cases  to  which  the  juris- 
diction of  a  court  of  equity  extends,  by  one 
means  or  other  the  testimony  of  a  defendant 
is  compelled  without  reserve  or  disguise. 

The  question  having  been  propounded, — 
silence,  silence  as  to  the  whole  together,  is 
taken  for  confession ;  an  inference  that  would 
not  be  unreasonable,  if  the  defendant  were 
on  the  spot  to  an>wer  for  himself, — or  if, 
instead  of  one  man  out  of  twenty,  every  man 
were  rich  enough  to  be  able  to  speak  in  (he 
only  way*  in  which  a  hearing  is  to  be  ob- 
tained. 

But,  where  appearance  is  in  question,  com- 
mand does  not  include  permission,  either  in 


law  or  equity.  In  both  places/ men  kn<w 
their  own  business  better  than  to  suffer  * 
cause  to  be  begun  in  a  mode  which,  in  nine 
cases  out  of  ten,  brings  it  (as  where  con* 
science  presides  it  is  actually  brought,  brought 
in  the  self-same  hour)  to  an  untimely  and 
unprofitable  end. 

'  Piopose,  then,  the  constant  question:  — 
no  other  than  the  constant  answer  can  be  re- 
turned to  it. 

In  equity  law,  the  testimony  of  the  defen- 
dant, is  it  compellable?  Yea,  and  no.  No,  in 
the  best,  most  natural,  most  efficacious,  most 
prompt,  least  vexatious,  least  expensive  mode. 
Yes,  in  an  inferior,  makeshift,  accidentally 
(though  but  occasionally)  necessary  mode  — 
drawn  aside  from  the  ends  of  justice  by  fac- 
titious delay,  vexation,  and  expense. 

Such,  then,  are  the  shifts  to  which  a  man 
is  reduced,  when  straining  to  find  a  legitimate 
rea>on,  or  so  much  as  the  shadow  of  one,  for 
any  part  of  the  mountain  of  abuse  of  which 
the  technical  system  of  procedure  is  com- 
posed. Vexation,  fear  of  producing  unne- 
cessary vexation,  is  that  the  rejison  why  the 
testimony  of  a  party  is  not  compelled,  in  the 
same  mode  in  which  it  would  be  compelled 
were  he  an  extraneous  witness  ?  To  save  the 
vexation  of  an  hour,  months  or  years  filled 
with  more  corroding  vexation,  aggravated  by 
a  load  of  expense  which  to  nineteen  persons 
out  of  twenty  is  altogether  insupportable? 
Heie,  as  elsewhere,  thus  it  is  with  those  ten- 
der mercies,  in  the  vaunting  of  which,  neither 
the  tongue  nor  the  pen  of  the  lawyer  ever 
tires:  begun  in  selfishness,  continued  in  hy- 
pocrisy, it  is  in  cruelty  that  they  end.. 

After  having  been  examined  in  liis  own 
station  in  this  mode,  the  defendant  is  liable 
to  be  examined,  with  or  against  his  consent, 
in  the  station  of  a  witness,  in  a  quite  differ- 
ent, and  (as  for  as  conceinsthe  extraction  of 
the  truth  in  plenitude  an  (^purity)  much  su- 
perior mode.  But  this  case  will  come  more 
fully  and  advantageously  into  view,  when  w« 
come  to  speak  of  the  case  which  presents  di- 
vers persons  on  the  defendant's  side. 

IV.  Case  civil:  procedure  by  common  law 
and  equity  together. 

In  speaking  of  the  plaintiff's  side  of  the 
cause,  we  had  occasion  just  to  note  the  fact, 
that  in  some  cases,  by  the  assistance  of  a 
court  of  equity,  either  party  may  obtain  the 
testimony  of  the  other,  to  be  employed  on  the 
occasion  of  the  trial,  at  common  law.  Either 
party,  consequently  the  defendant:  —  but  the 
plaintiff  (i.  e.  he  who  means  to  become  such) 
in  the  court  of  common  law,  is  the  party  with 
whom  the  application  to  the  court  of  equity, 
for  that  purpose,  will  most  naturally  and  fre- 
quently originate. 

In  this  most  natural  of  the  two  cases,  the 
person  who  proposes  to  himself  to  becomf 
plaintiff  by  action  at  common  law,  begirt 
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with  occupying  the  same  station  in  a  court 
'of  equity.  ^  A  bill  having  this  for  its  object, 
!«  distinguished  by  a  particular  name,  a  bill 
of  discovery. 

Had  the  bosom  from  which  it  was  to  be 
drawn  been  that  of  an  extraneous  witness,  the 
self-same  testimony  would  have  been  com- 
pelled by  an  insti  ument  called  a  subpoena,  and 
delivered,  in  the  best  shape  possible,  that  of 
vivi  voce,  subject  to  counter-interrogation 
and  counter-evidence  on  the  spot  —  delivered 
in  the  compass,  pet  haps,  of  a  couple  of  mi- 
nutes. By  the  asbisUnre  of  a  court  of  equity, 
it  is  obtained,  in  an  infeuor  shape,  without 
the  security  afforded  for  con  ectness  and  com- 
pleteness by  the  scrutiny  of  vn<l  voce  coun- 
ter-interrogation, obtained  at  the  end  of  as 
many  years,  perhaps  <i9  it  would  have  occu- 
pied minutes  it  deli  vet  ed  in  the  most  trust- 
worthy shape.  I  speak  of  minutes  foi  even 
though  the  article  of  testimony  thus  lequired 
be  ever  so  simple  (authentication  of  a  deed, 
for  example,  or  communication  of  the  con- 
tents,) a  quantity  of  time  moi  c  than  sufficient 
for  the  cii  cumnavigation  of  the  globe,  may  he 
to  be  consulted  in  seeking  for  it. 

As  to  the  latiorml,  the  justifying  cause  — 
the  ground,  in  point  of  justice  and  utility,  on 
which,  to  the  extent  of  this  class  of  cases  the 
direct  exclusion,  coupled  with  the  indirect 
and  circuitous  admission,  rests,  —  what  it  is 
not,  and  what  it  is,  are  points  equally  out  of 
the  reach  of  dispute  It  is  not  the  feai  of 
deception ;  for  the  <*amc  testimony  which  is 
excluded  in  the  more  trustworthy,  is  admit- 
ted in  the  less  trustworthy,  shape  Still  less 
is  it  the  fear  of  pioducing  vexation,  i  e  vex- 
ation beyond  necessity,  and  in  excess  What 
tear  then  is  it9  It  is  the  fear  of  not  producing 
vexation  enough ;  vu  that  vexation  of  which 
there  never  can  be  enough"  the  vexation  with 
which  delay  and  expense,  und  tlje  profit  (oflfi- 
c  cial  and  professional)  extractiblc  out  of  that 
expense,  keeps  pace 

By  a  recent  decision,  if  the  mischief  is  m 
one  part  limited  and  kept  fiom  spreading,  its 
inconsistency  is  increased 

In  the  station  of  an  extianeous  witness,  in 
a  dispute  with  which  he  has(no  concein,  a 
man  may,  in  the  direct  mode  (unckr  the  &u6- 
pcena  without  a  bill)  be  compelled  to  deliver 
his  testimony,  howheav}  soevei  the  burthen 
to  which  he  thereby  subjects  himself;  so  it 
be  that  in  speaking  of  it,  the  word  criminal 
be'  not  employed.  A  forfeiture  to  the  amount 
of  the  whole  of  his  estate  may  thus  be  im- 
posed upon  him,  so  it  be  that  the  forfeiture 
be  not  called  a  forfeiture. 

If,  for  the  extraction  of  testimony  from 
unwilling  bosoms,  a  bill  be  so  much  better 
HO  instrument  than  a  subpoena,  why  not  ex- 
tend the  application  of  it  to  extraneous  wit- 
nesses? Unfortunately,  the  times  admit  not 
H  any  siwk improvement ;  it  is  now  too  late. 


In  law,  no  abuse  too  flagrant  to  be  cherished; 
but  even  in  law,  no  new  ones  must  now  be 
made.* 

V  Examination  of  bail. 

By  the  two  woid*  opposing  bail,  a  sort  of 
examination  is  denoted,  which,  anomalous  as 
it  is,  has,  and  under  the  present  head,  a  claim 
to  notice.  Two  persons,  whose  relation  to 
the  cau«e  is  designated  by  that  appellation 
—  a  sort  of  parties  added  to  the  cause — pre- 
sent themselves  in  court,  and  are  subjected 
to  an  examination  analogous  to  that  which  is 
called  c/oss-f  lamination  in  the  case  of  an  ex- 
traneous \Mtness  A  species  of  examination 
thib,  which  may  be  seen  going  for  wai  d  an>  day, 
in  any  of  the  superior  courts  ot  Westminster 
Hall,  the  Coiut  of  Chancery  excepted 

An  action  H  bi  ought ,  and  (such  is  the 
established  order  ot  things)  the  defendant 
having,  with  01  without  necessity  or  use,  been 
appipheiiMed  as  a  malefactoi  might  be,  —  in- 
stead of  being  brought  befoie  a  judge,  for 
examination  in  the  first  instance,  as  a  felon  is, 
to  be  committed,  or  not  committed,  according 
as  the  nrrebbity  for  that  species  of  vexation 
has  oi  has  not  existence  —  is  committed  to 
piison  in  the  fust  instance — to  a  piison, 
with  or  without  necessity,  or  (as  a  matter 
ot  favoui)  to  a  bpungmg-hoube  • — that  the 
money  which  might  have  gone  to  his  credi- 
tors, may  be  shared  among  the  la\\  yers,  who 
have  given  themselves  a  better  title  to  it.  To 
liberate  him  from  this  vexation,  two  friends 
of  his  come  forward,  and  engage  themselves, 
in  the  event  of  the  defendant's  losing  his 
cause,  to  do  one  of  two  things  to  pay  the 
money  that  he  should  have  paid,  or  to  give 
back  his  body  to  the  hat  pies  of  the  law  Out 
of  couit  exists,  having  existed  time  out  of 
mind,  a  sort  of  officei  called  the  sheriff,  a 
common  suboidmate  to  all  the  four  couit^, 
something  between  a  constable  and  a  judge : 
to  purposes  of  vexation,  a  judge — to  purposes 
of  relief,  anything  but  a  judge  As  to  the 
use  of  him  in  the  present  state  of  things  (I 
mean  to  the  purposes  of  justice,  —  for  to  the 
puipo^e->  of  e&t^bli^hed  judicature  he  is  of 
ad  inn  able  use,)  conceive  this  personage,  with 
his  suboi  dmates,  interposed,  in  a  cause  before 

*  I  have  spoken  of  the  case  where,  in  con- 
nexion with  oral  testimony,  written  evidence  is 
required,  required  at  the  hands  ot  a  person  promp- 
ted by  interest  to  suppress  or  withhold  it.  But 
to  this  purpose,  neither  common  law  nor  equity, 
nor  both  together,  are  adequate:  if  a  man  who 
has  money  and  resolution  to  stand  out,  when  pro- 
ceeded against  in  the  regular  course  of  civil  pro- 
cedure, ever  produces  a  deed,  or  anything  else  that 
he  would  wish  not  to  produce,  it  is  his  attorney's 
fault  Powers  such  as  unlearned  magistrates  ex- 
ercise every  day  in  cases  of  felony,  with  so  much 
promptitude  and  SUCCCM —power*  for  tracing  ef. 
fects  rrom  hand  to  hand— are  altogether  unknown 
to  learned  ones.  Such  promptitude  accords  not 
with  the  ends  of  judicature. 
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a  court  of  conscience,  between  the  court  and 
their  beadle  ;  in  a  cause  before  a  justice  of 
the  peace,  between  the  magistrate  and  his 
constable.  This  interposition  supposed,  con- 
ceive the  improvement  it  would  make  in  those 
instances,  and  you  will  have  a  tolerably  dis- 
tinct view  of  the  necessity  and  use  it  is  of, 
in  the  several  instances  in  which  it  continues 
to  have  place. 

The  bail  are  now  in  court :  for  at  that  au- 
gust seat  of  judicature  the  presence  of  tho«e 
incidental  puttie**,  at  that  eaily  stage  of  the 
cause,  is  as  necessary  93,  at  eveiy  other  stage 
but  tlie' last,  the  presence  of  the  principal 
pur  tie*  is  (for  so  it  has  been  made)  impossi- 
ble.* The  bail  are  in  court :  a  cause,  a  sort 
of  incidental  cause,  is  to  be  tried,  viz.  whe- 
ther, to  the  purpose  of  afionling  to  the  plain- 
tiff an  adequate  ^ocuritj  lor  the  performance 
of  their  eiig.i^ement  to  him,  thi^v  are  in  a 
state  of  solvent}.  If  untytpusw/,  the  fact  is 
sufficiently  pro\ed  by  their  own  statement, 
made  in  genial  terms,  but  upon  oath  :  if  op- 
posed,  the  opposition  is  made  In  employing 
an  advocate  to  counter-intei rotate  them:  to 
put  questions  to  them,  in  *uch  detail  as  the 
patience  of  the  court  admits  of,  concerning 
the  particulars  of  their  picfyerty. 

Without  any  such  scrutiny,  because  with- 
out any  power  of  administering  an  oath,  this 
same  pair  of  guarantee's  or  another  pair  (for, 
of  the  chaos  of  complication  in  which  the 
business  is  involved,  this  diversification  forms 
one  of  the  ten  thousand  elements,)  the  same 
pair  of  sureties,  or  another  pair,  have  ah  eady 
been  received  by  the  sheriff  in  another  place: 
so  that  these  sureties,  whose  sufficiency  is  to 
become  matter  of  dispute  —  these  same  sus- 
pected pei  sons  have,  if  the  suspicion  be  well 
grounded,  had  time  to  convey  themselves  out 
of  the  reach  of  justice. 

Ask  a  lawjer,  whether,  in  a  civil  case,  and 
at  common  law,  a  party  is  ever  examined  — 
examined  in  the  way  in  which  at  the  trial  a 
witness  is?  Answer:  No,  never.  Ask  him 
whether  such  a  thing,  if  done,  might  not  be 
an  improvement?  Answer:  Neminem oportet 
csse  sapientinrt'tn  let/thus.  Ask  him  whether 
it  could  be  done  ?  Answer:  Impossible,  with- 
out throwing  everything  into  confusion,  and 
overturning  the  very  foundation  of  Black- 
stone's  venerable  castle,  the  sole  defence  of 
English  liberties. 

Ask  him  whether  he  has  ever  heard  of  a 

*  Amongst  other  purposes,  it  serves  that  of 
saving  the  lawyers  in  both  stations  the  pain  of 
an  interview  with  the  parties  whose  fate  tnev  are 
disposing  of.  The  presence  of  an  exasperated  ere. 
ditor  is  not  more  in  tolerable  to  an  insolvent  debtor, 
than  that  of  either  of  them,  but  more  especially 
of  both  together,  is  to  learned  benches.  In  the 
greater  number  of  instances  it  would  render  a  re- 
gular cause  as  prompt  and  unproductive,  though 
the  value  in  dispute  were  above  £40,000,  as  now 
v\  a  court  of  conscience  when*  it  u  under  40s. 
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sort  of  person  called  a  bail ;  whether  H  bail  is 
not,  to  the  purpose  of  eventual  responsibility, 
a  party,  and  whether  he  never  heard  a  bail 
examined  —  examined  just  as  he  might  have 
been,  had  the  court  fit  the  time  had  a  jury  in 
it,  and  he  been  a  witness  on  that  same  side? 
Ask  him  once  more,  whether  he  has  not  heard 

of  a  sort  of  a  thing  called  an  e*t<*ppel9] and 

whether  theie  be  not  that  in  it  that  shall  be 
a  bar  to  his  plea  of  the  impossibility  of  ex- 
amining  a  party  at  common  law,  without 
blowing  up  the  old  castle?  Either  you  will 
find  him  standing  mute  like  a  prevaricating 
witness,  struck  by  a  fla^h  of  self-contradiction ; 
or,  if  he  sa\s  anything,  it  will  be  to  some  such 
eifrct  as  this  :  — A  bail,  party  or  not  party  in 
effect,  is  not  a  party  in  name:  we  never  look 
beyond  names. 

Would  it  he  less  conducive  to  the  ends  of 
justice,  to  examine  in  this  same  mode,  and  for 
this  same  purpose,  one  principal  party  at  the 
outset  of  the  c.iu-c,  than  two  subsidiary,  and 
perhaps  unnecv^aiily  subsidiary  ones,  in  the 
course  of  it  ?  Would  not  the  solvency  of  the 
debtor  himself  be  i  :it her  bet  te  worth  knowing 
in  the  iirst  instance  than  that  of  two  stran- 
gers? Midit  it  not  be  better  to  know  from 
himself  whether  lie  be  solvent  or  no,  than  to 
begin  with  sending  him  to  a  j<iil  or  a  spunging- 
house,  and  pcihaps  make  him  insolvent,  for 
fear  of  his  being  so?  Answer:  May  be  so; 
but  why  talk  to  us  about  the  ends  of  justice? 
What  have  we  to  do  with  them  ?  What  busi- 
ness is  it  of  ouis  to  look  at  the  subject  in 
any  such  point  of  view?  What  should  lead 
us  to  it  ?  Who  would  pay  us  for  it?  Who 
would  so  much  as  thank  us  for  it? 

What  is  that  sort  of  information  which  is 
got  fiom  a  man,  under  the  name  of  bail,  at 
common  law,  in  tjie  course  of  a  few  minutes? 
IXnctly  the  same  sort  of  information  which, 
ufider  the  nTune  of  a  defendant,  would  begot 
from  the  same  man  jn  eqirity,  with  less  secu- 
rity for  coirectness  and  plenitude,  nt  the  end 
of  as  many  months :  it,  for  example,  he  were  an 
executor  or  administrator,  having  possession 
of  a  mass  of  pi  operty,  out  of  which  the  plain- 
tiff, a  legatee  or  creditor,  called  for  his  share. 

In  the^xafliinatiori  of  bail,  if  the  account 
obtained  by  the  inquiry  be  sufficiently  de- 
tailed and  satisfactory  to  prove  a  mass  of  pro- 
perty adequate  to  the  sum  for  which  he  binds 
himself,  there  the  inquiry  stops,  as  in  this  case 
it  is  fit  it  should.  In  the%case  of  the  executor, 
it  may  be  necessary  it  should  go  further :  it 
may  be  necessary  it  should  go  to  the  utmost. 
Extending  over  the  whole  mass,  and  (to  show 
that  nothing  is  omitted)  exhibiting  a  separate 
view  of  every  elementary  pait  of  which  that 
aggregate  is  composed,  —  it  would  be  inade- 

f  A  man's  own  deed,  for  example,  will  uetve 
as  an  estoppel  to  his  averring  or  proving  anything 
in  contradiction  to  iL  Co.  Litu  171. — Ed* 
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<|ii»te  to  the  purpose,  if  a  statement  framed 
with  that  deliberation  of  which  written  dis- 
course alone  is  susceptible,  did  not  accompany, 
or  rather  precede,  the  elucidations  extracted 
by  vivd  voce  interrogation.  In  the  cast;  of  the 
executor,  — to  the  vu  d  voce  responses,  a  docu- 
ment of  this  permanent  nature  (in  equity  prac- 
tice in  fact  a  succudaneum)  should  in  pi  opriety 
be  a  supplement,  a  concomitant,  or  a  prelimi- 
nary. In  the  case  of  the  bail,  it  would  not  so 
constantly  be  necessary  to  justice  But  even 
in  that  case,  instances  in  wlmh  it  would  be 
necessary,  present  themselves  in  every  day's 
practice.  Before  the  income  tax,  unless  where 
<*xti acted  by  a  bill  in  equity,  an  occurrence  of 
this  sort  was  without  example,  therefoie  it 
was  impossible.  Now,  it  has  existed,  and 
existed  in  every  house ,  therefoie  it  is  not  im- 
possible. Good  logic  in  a  court  of  common 
sense,  if  not  in  a  couit  of  common  law 

VI.  Case  ciimmal    piocedure  summary 

The  guards  to  Blackstone's  castle  (the  castle 
of  lawyercraft)  are  numei  ous  and  vigilant.  But 
the  fortifications  they  have  to  {defend  are  ex- 
tensive, the  Assailants,  though  scattered  and 
undisciplined,  hot  a  few.  Here  and  there,  in 
some  neglected  quartet,  reason  will  steal  in 
and  take  post  one  precedent  lets  in  another 

Juiisprudcntial  law  is  law  made  by  lawyei  s, 
never  but  foi  the  benefit  of  lawyers*  statute 
law  is  law  made  by  the  self-styled  guardians 
and  representatives  of  the  people,  sometimes 
for  the  benefit  of  the  people  Piocedure  called 
icgular,  is  the  woik  of  juris  pi  udential  law 
procedui  c  called  summary,  of  statute  law  Ju- 
risprudential  law  is  the  miserable  makeshift  of 
inexperienced  ages  statute  law,  the  regular 
work  of  povvei  and  expeuence,  operating  upon 
the  raw  materials  shot  down  here  and  there 
i>y  juiisprudential  law  As(the  sun  rises,  fogs 
disperse ,  as  statute  law  advances,  jun&pru- 
dential  vanishes.  '  ' 

The  legislator,  vho,  in  the  reign  of  Philip 
and  Mary,  introduced  the  preliminary  exami- 
nation of  defendants,  in  cases  of  felonious 
offences,  by  single  justices  of  the  peace,  ven- 
tured not  to  intrust  tfiose  magistiates  with 
the  power  of  deciding  upon  the  evidence  so 
collected,  that  powei  wasieser*.ed£oi  a  jury. 
Saving  heie  and  there  an  exception  too  in- 
tricate and  absurd  to  be  here  particularized,  a 
felonious  offence  was  in  those  days  a  capital 
offence :  felony  meaning  then  (what  uncleigy- 
able  felony*  means  still)  an  inexplicable  clus- 
ter of  punishments,  of  which  the  only  efficient 
and  comprehensible  one  is  that  most  absurd, 
and  to  English  minds  most  favourite,  ot  all  pu- 
nishments, into  which  all  others  are  gradually 
ripening,  death  ;f  felony,  the  punishment,  and 
(by  a  figure  of  speech  congenial  to  jurispru- 


11  This  distinction  has  been  abolished  by  7&  8 
Oeo.  IV,  c,  28— Ed. 
f  The  frequency  of  this  punishment  has  hap. 
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dential  rhetoric,)  the  name  of  the  punish** 
ment  become  the  name  of  an  offence  But  the 
power  of  life  and  death  was  too  much  to  be 
intrusted  to  a  single  magistiate ;  and  as  to 
the  applying,  to  any  offence  that  had  ever  been 
punished  with  death,  any  inferior  punishment, 
it  was  a  sort  of  anticlimax  not  at  all  to  the 
taste  of  that  age,  nor  much,  as  yet,  to  the 
taste  of  any  age 

Depredations,  of  which  this  and  that  par- 
ticular sort  of  aiticle  were  the  subject,  having 
excited  the  passion  of  revenge  in  the  bosom 
of  the  owner*  of  the  individual  articles;  and 
these  individuals  happening  to  possess  the 
requisite  share  of  influence  with  the  legis- 
lative body, — a  fiesh  exertion  of  legislative 
authority  carne  (as  usual)  to  be  made  Though 
the  rules  of  jurisprudent  ml  law  are  all  of 
them  ex  post  fatio  laws,  having  all  the  bad 
properties  of  that  sort  of  law,  with  that  of 
uncertainty  to  boot, — the  iniquity  of  the  prac- 
tice, when  applied  to  statute  law,  seldom  fails 
to  be  recognised  Feigning  notice  where  there 
is  none,  lawyers,  who,  at  so  easy  a  price  as 
the  saying  the  thing  that  is  not,  have  estab- 
lished themselves  in  the  habit  of  dealing  with 
men  as  they  please,  punish  foi  disobedience, 
where  obedience*  is  impossible,  legislator, 
acting  in  their  own  characters,  shrink  with 
just  hoiror  from  such  injustice  But  though 
the  individual  offence  escapes  unpunished,  it 
is  still  the  individual  offender  that  is  m  view. 
Rat  el y  do  the  optics  of  the  legislator  carry 
him  beyond  individual  object**, — to  stretch 
further,  were  it  possible,  might  scaice  be 
pi  udeut  it  would  be  abstraction,  speculation, 
theory,  sounds  employed  by  politicians  who 
have  not  the  gift  of  thought,  for  pointing  the 
current  of  jealousy  against  those  who  have: 
means  employed  by  him  who  has  power  with- 
out understanding,  for  keeping  him  who  has 
understanding  without  powei  from  giving  the 
public  the  benefit  of  it  Hei  e  it  was  the  bird 
came  and  perched  in  hopes  of  catching  that 
same  bird,  the  net  (a  spick  and  span  new  one 
made  for  the  purpose)  is  spread  exactly  in  the 
same  place  Surh  is  the  logic  of  your  prac- 
tical statesmen. 

Finance  excepted  (an  important  branch  of 
legislation,  but  not  the  only  one,)  the  care  of 
the  laws  is  not  the  charge,  nor  therefore  the 
care,  of  any  man.  Method,  consistency,  are 
never  thought  of.  what  does  not  exist,  can* 
not  be  disturbed.  Lawyers  love  confusion, 
lawyers  fatten  on  it :  non-lawyers,  born  and 
bred  with  the  yoke  of  the  lawyer  about  their 
necks,  if  haply  they  have  the  wish,  have  not 
the  wit,  to  remedy  it 

A  quantity  of  lead  and  iron  had  been  stolen : 
passions  kindled,  resolution  taken  to  catch 

pily  been  much  diminished  by  the  3  &  4  WilL 
IV.  c.  44,  the  7  Will.  IV.,  &  1  Viet.  c.  84, and 
other  statutes.  See  VoL  VI.  p.  382,  note  lU 
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the  thief  if  possible.  Lead  and  iron  have  been 
stolen,  and  the  thieves  not  punished :  ergo, 
the  laws  against  stealing  lead  and  iron  are  in- 
sufficient. The  laws  against  stealing  lead  and 
iron  are  insufficient:  eigo,  fresh  ones  must 
be  made.  The  thieves  unpunished:  but  how 
happened  it  ?  Because  the  fact  could  not  be 
proved  upon  them  :  and  how  happened  it  that 
it  could  not  be  proved  upon  them  ?  Because, 
when  questioned  about  it,  they  knew  better 
th:m  to  answer.  Was  it  there  the  shoe  pinch- 
ed ?  this  shows  us  how  to  frame  the  remedy. 
When  a  man  is  taken  up  for  stealing  lead  or 
iron,  provide  that,  if  he  won't  answer,  and 
answer  to  satisfaction,  it  *hall  be  concluded 
that  he  stole  it,  and  be  shall  be  dealt  with 
accordingly.  Ay,  but  this  is  making  him 
criminate  himself:  that  is  against  the  rule 
which  forbids  the  putting  it  to  a  man  to  ac- 
cuse himself:  a  mode  of  procedure  which 
lawyers  abhor,  except  whei  ethej  find  their  ac- 
count in  practising  it,  and  which  non-la  \\yer*, 
taking  the  interested  clamour  of  lawyers  for 
the  voice  of  reason,  abhor  without  reason. 

Tiue  ;  and  therefore  we  must  not  think  of 
hanging,  or  >o  much  as  transporting  upon  such 
evidence.  But  a  penult}  mill}  inliicted,  such 
a  penally,  be  it  e\er  so  tufling,  i*  better  than 
a  penalty,  be  it  ever  so  severe,  which  is  not 
inflicted  :  a  substance,  be  it  ever  so  small,  has 
more  stuff  in  it  than  the  largest  shadow.  To 
make  sure,  say  forty  shillings  and  no  more. 
To  a  member  of  parliament,  forty  shillings  is 
as  nothing:  confine  the  penalty  to  forty  shil- 
lings, what  the  evidence  is,  will  be  an  object 
not  worthy  inquiring  about. 

So  much  for  the  penalty  :  then  as  to  the 
jurisdiction ;  foi  that  too  mu^t  be  changed. 
Before  a  jury?  No;  it  cannot  be:  before 
them,  putting  questions  to  the  defendant 
would  never  do:  they  are  not  used  to  it: 
they  would  not  come  into  it:  besides  that, 
before  the  matter  could  come  to  them,  the 
thief  would  be  prepared  and  over-prepared. 
With  this  description  tacked  to  it,  the  offence, 
if  it  come  anywhere,  mu*t  come  before  a  jus- 
tice. Singly  or  in  pairs,  when  acting  in  this 
mode,  people  (it  is  true)  are  not  used  to  see 
justices  trying  theft,  and  trying  it  without 
a  jury.  But  penalties  of  forty  shillings,  and 
ten  times  forty  shillings,  are  levied  in  this 
manner  every  day:  therefore,  confine  the  pe- 
nalty to  forty  shillings :  say  nothing  about 
theft,  nor  anything  about  questions,  interro- 
gations, or  examination  ;  mask  the  question- 
ing by  words  which  imply  questioning  without 
expressing  it ;  lawyers  will  not  see  what  you 
arg  about,  or  other  people  will  not  mind  them : 
and  thus,  with  friends  and  fortune  on  your 
side,  your  bill  will  pass.  ^ 

Thus  spake  the  bold,  and  fortune  favoured 
them.  Like  the  Lesbian  rule  of  old,  the  rule 
bentf  the  bar  opened,  and  let  in  protection 
for  the  two  favoured  metals. 


Forty  shillings'  worth  of  lead  or  iron  being 
worth  forty  shillings,  how  much  less  is  the 
worth  of  forty  shillings'  worth  of  any  other 
thing?  Such  is  the  question  which  common 
sense  might  have  put,  had  she  dared  to  raise 
her  voice.  But  either  she  was  not  there,  or 
she^did  not  dare  :  had  she  spoken  thus  loud, 
lawyers  would  have  taken  the  alarm,  and 
protection,  instead  of  being  extended  to  other 
things,  would  have  been  lost  to  the  favoured 
metals. 

The  direct  course  would  have  been  free 
from  danger:  the  indirect,  the  evasive  course, 
teems  with  it.  I  speak  of  the  danger  which 
threatens  innocence. 

Pressed  by  pursuer*?,  were  a  thief  in  a  crowd 
to  slip  a  purse  into}  our  pocket  without  your 
perceiving  it,  or  to  let  drop  a  quantity  of  lead 
or  iron  into  the  area  before  vour  house,  while 
you  and  your  family  were  nslecp ;  \\ere  any 
such  chance  to  happen  to  you,  to  the  satisfac- 
tion of  what  justice  could  you  show  how  you 
came  by  it?  The  eye  that  reads  this,  sees, 
probably,  no  such  danger  in  its  own  case: 
opulence  and  character  afford  you  protec- 
tions of  stronger  texture  thai^are  to  be  found 
in  the  tenor  of  this  law:  but,  turning  your 
thoughts  for  the  moment,  if  your  mind  be 
strong  enough,  put  yourself  into  the  rags  or 
the  cellar  that  shelter  the  honest  shoe-black 
who  waits  for  custom  near  your  door. 

Metals,  "  lead,  iron,  copper,  brass,  bell- 
metal,  or  solder:"*  cause  to  suspect  that  any 
such  article,  having  been  stolen,  is  concealed 
in  such  or  such  a  pliice :  complaint,  on  oath, 
to  a  justice  of  the  peace,  of  the  existence  of 
such  raiKo:  warrant  fioin  such  justice  to 
search  accordingly,  in  the  day-time  ;  finding 
therein  accordingly  :  warrant  thereupon,  by 
such  single  justice,  to  cause  the  same,  and  the 
person  in  whob*  house,  or  other  place,  the 
^ame  wer^  found,  to  be  brought  before  tvo 
or  more  such  justices.  These  preliminaries 
adjusted,  then  comes  tfrfe  clause  authorizing 
the  extraction  of  self-criminating  evidence. 
If  such  person  shall  not  give  an  account,  to 
the  satisfaction  of  such  justices,  how  he  came 
by  the  same,  or  shall  not,  in  *ome  convenient 
time,  to  be^set  by  the  said  justices,  produce 
the  party  of  whom  he  bought  or  received 
the  same,  he  shall  be  adjudged  guilty  of  a 
misdemeanor.  Penalty  for  the  first  offence, 
4()s ;  for  the  second,  £4  ;  for  every  subsequent 
offence,  £6 :  so  that,  if  there  were  not  other 
laws,  by  which,  in  case  of  other  sufficient 
evidence,  these  same  thefts  are  punishable 
under  the  name  of  theft,  and  with  a  degree 
of  severity  which  certainly  cannot  be  charged 
with  insufficiency,  this  law,  instead  of  being 
a  prohibition,  would  operate  as  a  licence. 

Give  an  account,  to  the  satisfaction  of  such 
justices,  how  you  came  by  the  same? — ort 

*  29  Ceo.  II.  c.  30. 
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In  wme  convenient  time,  to  be  set  by  them, 
produce  the  party  of  whom  you  bought  or 
received  the  same  ?  If,  as  before  supposed, 
you  know  nothing  either  of  the  thief,  or  of 
the  stolen  goods, —the  same,  after  having 
been  stolen  out  of  some  other  place,  having 
been  stolen  into  your*,  without  your  know- 
ledge,—how  should  you?  The  probability 
i*»  that,  notwithstanding  your  giving  no  such 
Account  as  is  reqmied,  and  on  failure  of  which 
the  justices  are  required  to  convict  you, — the 
probability  is,  that,  you  being  innocent,  they 
would  not  convict  you.  Be  it  so  *  but  if  so 
it  bey  then  the  case  comes  to  this  that  the 
magisttates,  instead  of  pursuing  the  law  of 
the  land,  puisne  the  law  of  itMson  ,  and  that, 
instead  of  extracting,  or  rather  receiving,  tes- 
timony from  you  (the  defendant,)  in  an  im- 
perfect mass,  according  to  the  tct  ins  of  the  sta- 
tute, they  extract  it  from  vou  in  a  complete 
state — in  that  state  in  whi<h  (vou  hemp,  by 
the  supposition,  willing)  they  would  have  ex- 
tracted it  from  you,  had  they  dealt  with  you, 
the  defendant,  as  they  would  have  done  with 
any  extraneous  witness ,  or  if,  dealing  with 
you  as  a  defendant,  they  had  examined  you 
as  persons  apprehended  for  felony  are  exa- 
mined, undei  the  statute  of  Philip  and  Mary, 
—for  the  purpose  of  being  committed,  or 
not  committed,  foi  tnal, — and  us  defendants 
charged  with  any  soit  of  CM  me  ate  examined 
under  Roman  law,  for  the  pin  pose  of  being 
convicted  or  not  convicted  * 

•  One  law  for  one  sort  of  metal ,  another  (or 
another:  one  law  for  lead,  with  its  etceteras,  as 
aforesaid :  another  law  for  pewter  (21  Geo  III 
c.  69  )  Fancy  not,  that  though  pewter  should 
have  been  stolen  ever  M>  much  to  the  "  satisfac- 
tion4* of  such  two  justices,  it  would  be  in  their 
power  to  punish  for  the  thett  upon  such  evidence, 
or  upon  any  evidence. 

Moreover,  lead,  iron,  and  copper,  are  unmixed 
Itietals;  brass,  bell-metal,  and  solder*  are,  us  well 
,&s  pewter,  mixed  ones.  But,  out  ot  any  two  metals 
that  will  mix  in  any  proportions,  without  hmiL 
you  can  make  as  many  different  sorts  of  mixed 
metals  as  you  please:  afortion,  out  of  all  the 
unmixed  ones,  taken  in  the  aggregate.  Of  these 
mixtures  (not  to  speak  oi  possible  existence,) 
besides  the  three  that  are  mentioned,  many  theie 
are  that  have  actual  existence,  under,  actually  ex- 
feting  names:  pinchbeck,  bron?e,  and  so  forth 
Tinned  copper,  la  it  copper  *— tinned  iron  (com- 
monly called  tin  simply,)  is  it  iron  ? —steel  (iron 
compounded  with  a  minute  proportion  of  car. 
ton*)  is  it  iron,  under  the  act  ?  Forty  shillings9 
worth  of  any  one  of  the  many  non-enumerated 
inctals,  how  much  more  or  less  is  it  worth,. — 
hW  much  more  or  less  well  entitled  is  it  to  the 
protection  of  the  law  in  general,  and  of  this  law 
in  funicular  (if  the  protection  given  by  it  be  a 
proper  muhWthan  forty  shillings'  worth  of  any 
ftnte  of  the  tew  enumerated  ones  ? 

Against  the  enterprises  of  depredators,  while 
&t£»r  is  in  the  same  rational  and  therefore  ex- 
traordinary way  protected,  honey  is  left  unpro. 
tecfedf  while  iron  is  protected,  manganese  is 
unprotected  j  while  turnip*  are  protected,  par- 


CHAPTER  IV. 

IMPROPRIETY  OF  EXCLUDING  THE  TESTIMONY 
OP  A  PARTY  TO  THE  CAUSE,  FOE  Oft  AGAINST 
ANOTHER  PARTY  ON  THE  SAME  SIDE.  EX- 
AMINATION  OF  1HE  COURSE  PURSUED  IN 
THIS  RESPECT  BY  ENGLISH  LAW. 

§  1.  Absurdity  of  the  exclusion 

IN  this  moie  complicated  case,  as  in  the 
former  more  simple  one,  the  task  of  deter- 
mining what  is  right,  receives  not  from  the 
complication  any  additional  difficulty  Al- 
ready, over  and  ovei  again,  the  detennmation 
has  been  f 01  ined  for  all  cases  but  the  difficulty 
of  examining  and  exposing  what  is  wrong,  re- 
ceives ftom  the  same  cause,  an  enhancement 
much  to  be  regretted 

On  this  paitot  the  field,  as  on  every  other, 
the  nile  of  simplicity,  the  puiest  simplicity, 
will  be  srtn  to  be  the  rule  of  utility  and  rea- 
son the  Astern  of  complication,  to  be  a  sjs- 
tem  of  absurdity,  inconsistency,  and  injustice, 
in  all  its  shapes 

Of  this  ease  the  modifications  are  — 

I  Plaintiffs  more  than  one     First  question : 
Shall  each  be  admitted,  if  willing,  to  give  tes- 
timony at  the  instance  of  the  other5   Second 
question     Shall  each,  if  unwilling,  be  rom- 
pellable  to  give  testimony  at  the  instance  of 
the  othei  '* 

II  Defendants  more  than  one    In  this  part 
of  the  case  the  questions  likewise  are  two, 
and  of  the  same  import      Shall  each,  if  will- 
ing, be  admitted — shall  each,  if  unwilling, 
be  compellable  —  to  give  testimony  at  the 
instance  of  the  other? 

In  this  case,  over  and  above  all  accidental 
anomalies  and  incongruities,  a  curioim  ab- 
surdity is  generated  by  the  very  nature  of  the 
general  rule.  Parties,  how  numerous  soever, 


snips  are  unprotected;  and  so  on  without  end. 
Wnen  honey,  manganese,  or  parsnips,  are  the 
things  stolen,  it  is  a  wrong  and  a  cruel  thing 
to  make  the  thief  accuse  himself:  when  sugar, 
iron,  or  turnips,  it  is  all  right. 

It  is  in  this  way  that  the  existing  chaos  might 
be  made,  at  any  time,  a  hundred  times  as  bulky 
as  it  is;  and,  at  the  same  time,  and  by  the  same 
means,  a  hundred  times  as  deficient  as  it  is. 

Such  are  the  consequence*,  while  a  prejudice 
— which  (unless  all  these  clandestine  laws,  for 
there  are  more  of  them,*  are  so  many  petty  nui- 
sances) is  itself  a  mighty  nuisance,  calling  aloud 
for  eradication — is,  instead  ot  being  eradicated, 
pruned.  ___ 

a  2  Oeo.  III.  c.  28,  commonly  called  the  Bum* 
boat  Act,  confined  to  the  Thames:— forty  shil- 
lings' worth  of  goods  stolen  on  or  near  the  Med- 
way  or  Severn,  being  worth  more  or  less  than 
forty  shillings'  worth  of  goods  stolen  on  or  near 
the  Thames. 

See  also  the  Thames  Police  Act  Also,  43 
Eliz.  c.  7)  and  15  Car.  IL  c.  2,  relative  to  wood- 
stealers. 
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being  excluded;  while,  in  thfe  character  ortm 
extraneous  witness,  the  testimony  of  a  single 
deponent  is  sufficient  to  warrant,  a:*d  (if  clear 
of  contradiction,  as  well  from  within  as  with- 
out,) in  a  manner  to  command,  decision  ;  — 
a  single  tongue  obtains  thus  a  certain  victoiy 
over  a  thousand,  that  would  have  sounded 
in  contradiction  to  it,  had  they  been  suffered 
to  be  heard.  Every  defendant  is,  par  ttat,  by 
bis  station  in  the  cause,  a  liar:  a  man  who, 
if  suffered  to  speak,  would  be  sure  to  speak 
false,  and  equally  sure  to  be  believed.  Every 
defendant  is  a  liar.  But  every  human  being 
may,  at  the  pleasure  of  every  other,  be  con- 
verted into  a  defendant.  Therefore,  and  by 
that  means,  every  human  being  may,  at  the 
pleasme  of  every  other,  he  converted  into  a 
liar,  and,  in  that  diameter,  his  c«ip;icit\  of 
giving  admissible  testimony  annihilated.  The 
jus  nocendi,  the  power  of  imposing  unlimited 
burthens  by  calumnies  not  Miffcrttl  to  be  con- 
tradicted, is?  thus  offi  red  constantly  upon  sale, 
to  every  man  \\ho  will  pay  the  price  lor  it. 


///«;•  one  —  Examination 


§  2.  PhnnttjT* 


Examine  the  subject  in  detail,  \on  \\ill  find 
the  mischief,  as  well  as  tjje  absun'if},  diver- 
sified by  no  small  variety  of  modifications; 
none  having  an\  reference  to  the  ends  of  ]us»- 
tiee,  all  arising  out  of  the  different  modifica- 
tion* of  the  form  of  proceduie:  modifications 
agreeing  but  in  two  things;  their  subservience 
to  the  ends  of  actual  judicatme  —  their  re- 
pugnance to  the  ends  of  justice. 

In  the  first  place,  let  the  multiplicity  be  on 
the  plaintiff's  side 

I.  Plaintiff's  testimony,  —  is  it  admissible 
in  favour  of  a  co-plaintilF? 

1.  In  cases  called  ciiminal  (fiom  \\hat  ha<* 
been  brought  to  \iew  alreadv,  it  may  be  easily 
inferred)  the  multiplicity  is  not  pioductive  of 
any  additional  injury  to  the  interests  of  truth 
and  justice     Where  there  is  but  one  plaintiff, 
one  prosecutor,  his  testimony  is  not  excluded 
by  the  inteiest  he  has  in  the  cause.    As  the 
testimony  of  one  is  not,  so  neither  would  that 
of  two  or  twenty,  if  theie  wei  e  so  many;  but 
there  aie  not  usually  moie  than  one.* 

2.  Case  called  civil:  mode  of  piocedure, 
action  at  common  law.    Neither  in  this  case, 
plaintiffs  (i.  e.  persons  having  need  to  appear 

*  In  the  case  of  an  indictment,  where  the 
offence  comes  under  the  denomination  either  of 
a  felony,  or  of  a  breach  of  the  peace,  there  is 
usually  some  person  (and  but  one)  who,  before 
the  justice  of  the  peace  by  whom  the  prelimi- 
nary examination  has  been  performed,  has,  by  an 
engagement  called  a  recognisance,  been  bound 
to  prosecute.*  By  this  engagement  the  perso- 
nality of  the  prosecutor  is  fixed.  • 


in  that  character 


*  Besides  the  jwotecutor,  the  witnesses  are 
bound  in  a  recognisance  of  £40  by  the  justice, 
to  appear  at  the  trial  and  give  evidence.— J?rf. 


w  plural,  —  neither  In 
this  case,  in  the  hands  of  a  well-advised  at- 
torney, need  there  on  that  side  be  any  dearth 
of  evidence.  Two  persons  attacked  nnd  beaten 
by  four :  each  of  the  two  brings  his  action* 
supporting  it  by  the  testimony  of  the  other. 
Two  suits  are  thus  manufactured  out  of  one. 
So  agreeable  a  circumstance  may  help  to  ac- 
count tor  the  establishment  of  the  rule,  and 
may  be  not  unfriendly  to  the  preservation  of 
it. 

But  suppose  a  claim  of  the  pecuniary  kind, 
with  or  without  injuiy  —  in  short,  *, demand, 
preferred  by  two  persons  linked  together  by 
the  tie  of  one  common  title:  two  tenants  in 
common,  two  joint -tenants.  Here,  either  both 
individuals  are  obliged  to  join  in  the  suit,  and 
thence  become  both  of  them  plaintiffs;  or,  if 
one  be  plaintiff,  and  excluded  on  that  score, 
the  other  is  an  interested  witness,  and  ex- 
cluded on  that  other  scoie.  True;  but  in  the 
character  of  a  purge  to  carry  off  the  faeces  of 
inteiest,  the  virtue  of  a  release  has  been  al- 
ready brought  to  view:f  to  each  of  them  let 
this  specific  be  administered  by  turns;  the 
pecc.mt  matter  is  dischargcd^out  of  him,  and 
lie  becomes  a  good  \\itness  for  the  other. 
True  it  is  that  the  specific,  admirable  as  it  is, 
is  not  equal)}  well  adapted  to  the  constitu- 
tion of  every  ca*-e.  Suppose  two  persons  part- 
ners in  tiade;  there  might  be  an  awkwaidness 
in  the  arrangement,  were  each  partner,  as  the 
exigency  of  the  suit  required,  to  give  up  his 
shaie  of  the  business  to  the  other. 

To  pursue  the  inquiry  through  the  whole 
field  of  actions  and  actionable  cases,  would 
probabl}  be  thought  rather  a  superfluous  task. 
What,  for  the  purpose  of  illustration  has  al- 
ready been  brought  to  view,  may  appear  proof 
sullicient  for  the  establishment  of  three  facts: 
that  in  one  set  (4  eases,  admission  for  t^c  tes- 
timony of  persons  in  the  situation  of  pla'n- 
tilFs  ma}  Ife  gained;  that  in  another  it  cannot 
be  gained;  and  that  iipneither  has  the  dis- 
tinction anything  to  do  with  the  interests  of 
truth  and  justice. 

A  corollary  is,  tlyit,  in  some  eases,  there 
maybe  a  convenience  in  this  sort  of  commu- 
nity of  interests.  As^ne  good  turn  deserves 
another,  eafli  associate  may  thus,  in  his  turn, 
dibchaigc  himself  of  his  peccant  matter,  for 
the  benefit  of  the  other:  whereas,  when,  in 
point  of  interest,  a  man  has  the  misfortune  of 
standing  alone,  it  rimy  not  be  altogether  easy 
for  him  to  discharge  his  bosom  of  peccant 
matter,  for  want  of  a  friendly  bosom  to  empty 
it  into. 

Could  anything  be  done  by  a  sale  without 
warranty?  or  if  with  warranty,  might  not  the 
interest  attached  to  the  warranty  be  purged 
off,  as  well  as  interest  in  other  shapes,  by  til* 
universal  elixir?  Apply  this  to  immoveablaft 
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io  moveables:  to  property,  real,  personal, 
mid  incorporeal;  learning,  cuiious  learning, 
in  any  given  quantity,  might  be  spun  out  upon 
this  ground. 

^  3.  Case  called  civil :  mode  of  procedure, 
bill  in  equity.  The  mode  of  pursuing,  or 
professing  to  pursue,  truth,  being  altogether 
different,  according  as,  in  pui  suing  it,  you 
pronounce  the  word  law,  or  the  woid  equity, 
—a  different  field  is  thus  opened  for  the  exer- 
cise of  professional  ingenuity  The  virtue  of 
the  purge  is  no  less  acknowledged  in  equity 
than  in  common  law,  but  it  reciprocity  be 
the  condition,  and  the  suits,  instead  of  con- 
temporary, are  to  be  successive,  the  condi- 
tion of  those  who  have  to  wait  will  be  still 
more  awkward  here  than  at  common  law 

Equity  procedure  is  peculiarly  adapted  to 
the  treatment  of  complex  cases,  01,  to  speak 
more  properly,  when  a  case  becomes  to  acei- 
tain  degiee  complex,  in  any  mode  pursued  at 
common  law  it  is  so  utteily  impossible  to 
administer  anything  that  shall  have  so  much 
as  the  semblance  of  justice,  that  cases  of  this 
description  are  shaken  off,  by  necessity,  into 
the  lap  of  equity 

If,  in  the  field  of  commit  law,  the  inquiry 
might  find  mattei  for  one  volume, — on  the 
ground  of  equity  law  it  might  iind  matter  for 
another.  Of  the  matter  peculmi  to  equity,  I 
shall  content  myself  with  giving  one  speci- 
men: for  illustt  ation  it  will  be  sufficient,  and 
more  will  hardly  be  desii  ed 

In  equity  procedure,  in  a  multitude  of  cases 
it  will  happen,  that  whelbci  a  man  bhall  be 
plaintiff  or  defendant  is  matter  of  contingency, 
matter  of  choice,  as  pai  ties  happen  to  agice  * 
In  regard  to  co-defendants,  the  rule  in  tins 
behalf  (as  there  will  be  occasion  to  state 
piesently)  is,  that  they  cannot,  in  favour  and 
at  the  instance  of  a  plaintiff,'  be  made  to  tes- 
tify one  against  anothei  — but,  fpr  himself 
any  defendant  can  employ  the  testimony  of 
any  other  co-defendant,  as  extracted  by  the 
interrogatories  administered  to  him  on  the 
plaintiff's  side.  Suppose,  then,  thiee  persons, 
Primus,  Secundus,  and  Tertius,  who,  in  the 
most  natural  oidor  of  things,  would  have 
been  co*  plaintiffs,  but  'Secundus, (indTeitius 
stand  in  need  of  each  other's  testimony  in- 
stead of  plaintiffs,  let  them  be  made  defen- 
dants, leaving  the  part  of  plaintiff  to  be  played 
by  Primus  alone,  and  the  problem  is  solved 

li  Plaintiff's  testimony, —  is  it  compellable 
at  the  instance  of  a  co- pi  am  tiff? 

The  modifications  of  this  case  are  soon  dis- 
posed of. 

1»  Oases  called  criminal  On  an  indictment 

*  All  the  interests  to  be  disposed  of  by  the 
court*  tpust  be  before  the  court,  must  have  the 
opportunity  of  defending  themselves.  Will  you 
iota  with  me  in  my  bill  ?  No.  Then  I  must  P»* 
you  upon  the  Hat  of  defendants* 


[B.  I*.  P.  V. 

(as  already  stated)  it  is  neither  natural  nor 
usual  that  there  should  be  more  than  one  real 
plaintiff,  more  than  one  prosecutor.  Sup- 
posing more  than  one  (two,  for  example,)  it 
is  not  natural  that  they  should  have  become 
such,  without  such  an  agreement  as  would  be 
incompatible  with  compulsion  at  that  time. 
Men  who  agree  one  day,  may,  indeed,  dis- 
agree the  next,  but  if  both  are  bound  to 
prosecute,  both  aie  bound  also  to  give  evi- 
dence. But,  bound  or  not  bound  to  prose- 
cute, no  individual  being  in  a  cuminal  case 
recognised  in  the  chaiacter  of  plaintiff,  there 
is  no  individual  (defendants  excepted)  who  is 
not  bound  to  give  evidence. 

The  case  is,  in  this  respect,  much  the  same 
on  an  information  It  is  different,  and  indeed 
opposite,  where  the  prosecution  is  by  motion 
for  attachment  In  those  cases,  all  testimony 
is  received  in  no  othei  form  than  that  of  affi- 
davit evidence  On  trial  by  affidavit,  every* 
body  testifies  that  pleases;  add — and  nobody 
that  does  not  please  f 

Affidavit  evidence  is  moreover  (as  has  been 
<ilready  observed)  the  sort  ot  evidence,  the 
only  soit,  that  is  received  on  the  pi  ehminary 
and  woise  than  useless  inquiry,  which,  tor 
the  benefit  and  bjbihe  hypocrisy  of  the  man 
of  law,  undet  the  mask  of  tenderness,  has 
been  made  to  precede  the  trial  on  an  infor- 
mation as  likewise  on  the  supplemental  in- 
quiry, by  which,  in  case  of  conviction,  as 
well  on  indictments  as  on  informations,  the 
tual  is  succeeded, — and  on  which,  on  the 
occasion  of  the  onginal  offence,  the  defendant 
may,  without  othei  evidence,  be  convicted 
of  succeeding  ones  Foi  it  is  a  rule — an  in* 
violable  rule,  with  learned  judges,  never  to 
receive  testimony  when  it  is  for  their  own 
use,  but  in  the  most  untrustworthy  of  all 
forms  Compulsion  is,  therefore,  out  of  the 
question  in  all  these  cases 

In  the  case  of  felonies,  on  the  preparatory 
inquiry  performed  by  a  justice  ot  the  peace 
antecedently  to  the  trial,  the  testimony  of 
every  peison  without  distinction  is  compell- 
able, at  the  instance,  as  well  as  by  the  au- 
thoi  ity ,  ot  that  magistrate.  Thence,  supposing 
in  the  first  instance  two  piosecutois,  and  re- 
luctanct  to  supervene  on  the  part  of  either, 
his  testimony  might,  at  the  instance  of  the 

•f  No  man  is  compellable  either  to  make,  or 
to  join  in,  an  affidavit  Parties  are  virtually  com* 
pellable,  by  the  interest  they  respectively  have 
in  the  cause*  the  prosecutor,  lest  he  should  fail 
in  obtaining  the  service  demanded;  the  defen. 
dant,  lent  he  should  be  bound  to  render  that 
bur  then  some  service.  Extraneous  witnesses  are 
at  perfect  liberty;  they  take  part  with  one  side 
or  another,  as  interest  (self-regarding  interest 
or  sympathetic)  prompts  them :  so  that  here  you 
have  no  witnesses  but  partial  ones,  and  these  < 
free  from  the  check  of  cross-examination  i  their 
testimony  delivered  in  the  least  trustworthy  form 
that  can  be  found  for  it 
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other,  be  compelled  notwithstanding;  viz/by 
the  authority  of  the  magistrate. 

In  the  same  cases,  the  same  obligation  ex- 
tends  to  the  other  preparatory  inquiry,  —  viz. 
that  before  the  grand  jury ;  supposing  it  pre- 
ceded by  the  inquiry  before  the  justice  of  the 
peace. 

But  in  such  indictable  offences  as  do  not 
come  under  the  denomination  either  of  felo- 
nies or  breaches  of  the  peace,  no  such  pre- 
vious inquiry  before  a  justice  can  take  place: 
nor  in  felonies,  though  usually,  does  it  neces- 
sarily take  place:  still  less  in  breaches  of  the 
pence.  In  these  cases,  therefore,  probably,  as 
in  attachments  certainly,  justice  is,  on  this 
occasion  as  on  so  many  others,  left  to  take 
lier  chance.  On  the  inquiry  before  a  justice, 
the  mode  of  compelling  attendance,  for  the 
purpose  of  testification,  as  well  before  the 
grand  jury  as  on  the  trial  before  the  petty 
jury,  is  by  an  engagement  called  a  recogni- 
zance;  into  which,  prosecutors,  as  well  as 
extraneous  witnesses,  are  by  that  authority, 
and  on  that  occasion,  compelled  to  enter: 
one  person  usually  (possibly,  in  some  in- 
stances, more  than  one)  undertaking,  by  one 
recognisance,  to  prosecute  as  well  as  testify ; 
another,  or  others,  undertaking,  by  another 
recognisance,  simply  to  testify,  nothing  being 
said  of  prosecuting. 

Is  there  any  other  mode  of  compelling  the 
appearance  of  a  man,  in  either  character,  be- 
fore a  fjrand  jury  ?  None  that  I  can  find  in 
the  books  :  1  know  of  none. 

2.  Cases  called  civil :  procedure,  by  action 
at  common  law. 

Compulsion  is  here  altogether  out  of  the 
question,  as  between  plaintiff  and  plaintiff. 
We  have  seen  how,  in  sorneca^es,  two  men, 
having  each  of  them  the  sort  of  interest  that 
a  plaintiff  has  in  the  event  of  the  cause,  may 
each  purge  himself  of  the  legal  part  of  that 
interest,  while  the  moral  part  keeps  its  hold 
as  firmly  as  ever  in  his  bie«ist.  Hut  where 
the  patient  is  a  human  creature,  this,  like 
Other  purges,  supposes  consent :  a  suitor  can- 
not be  purged  with  a  drenching-horn,  like  a 
horse. 

3,  Cases  called  civil :  procedure,  by  suit  in 
equity. 

In  the  case  of  a  single  plaintiff,  we  have 
seen,  that  in  that  character  a  man  can  never 
be  compelled  to  give  testimony,  —  and  also 
for  what  reason.  The  same  reason  would, 
if  there  were  a  thousand  of  them,  be  equally 
conclusive. 

§  3.  Defendants  more  than  one — their  testi- 
mony in  favour  of  one  another,  how  far 
excluded  by  English  law. 

L  Can  the  testimony  of  one  defendant  be 
received  in  favour  of  another? 

1.  Cases  called  criminal:  procedure,  by 
indictment  or  information. 


In  these  cases,  as  in  all  others,  the  fti*» 
tion  of  defendant  is  a  situation  to  whicVthe 
plaintiff  nominates :  it  depends  not  upon  the 
nominee  to  resign  it;  if  so,  it  would  not  be 
often  filled.  For  the  purpose  of  the  principal 
inquiry,  called  the  trial,  a  man  cannot  indeed, 
under  this  mode  of  procedure,  be  stationed 
in  it  without  the  fiat  of  a  grand  jury:  but, 
unless  the  story  appear  preponderantly  im- 
probable, that  tiat  will  naturally  be  (at  least 
it  ought  to  be)  commanded  by  the  evidence: 
and  it  is  the  characteristic  of  this  specie*  of 
inquiry,  to  hear  evidence  but  on  one  side. 
^  In  this  case,  when  the  inquiry  is  the  prin- 
cipal  one  (the  trial,)  can  a  defendant,  with 
his  own  consent,  at  the  instance  of  a  co- 
defendant,  give  testimony  in  favour  of  such 
co-defendant?  No,  and  yes.  No,  in  words: 
yes,  in  effect.  No  :  for  in  that  situation,  let  a 
man  say  what  he  will,  it  is  not  evidence.  No 
oath  can  be  administered  to  him :  not  a  ques- 
tion, as  we  have  seen,  can  be  put  to  him  by 
anybody.  Yes,  in  effect :  for  to  the  defen* 
dants,  to  each  of  them,  be  their  number  what 
it  may,  liberty  is  always  given  to  say,  or  to 
read,  whatever  he  may  think  proper,  under 
the  name  of  his  Defence.  Being  allowed  to 
say  whatever  he  thinks  tit,  —  if,  in  what  he 
says,  there  be  anything  capable  of  operating 
in  favour  of  a  co-defendant,  —  what  he  thus 
sa\s  in  favour  of  another,  will  naturally  ope- 
rate upon  the  mind  of  the  jury  with  no  less 
peisujisive  force  —  will  naturally,  if  there  he 
any  difference,  operate  with  more  persuasive 
force  —  than  anything  which,  more  particu- 
larly or  exclusively,  operates  with  the  like 
tendency  in  favour  of  himself. 

As  to  affidavit  evidence,  and  as  many  in- 
quiries (whether  principal,  preliminary,  sup- 
plemental, or  sole)  as  arc  carried  on  in  this 
uninqui&itive  ryodc,  and  as  many  sor^s  of  de- 
mands (penal  or  non-penal)  as  are  judge  1  of 
by  the  li&ht  of  this  most  commodious  sort 
of  evidence,  —  we  shall  find,  in  the  case  of 
co-defendants,  admission  standing  upon  the 
same  easy  footing  as  we  have  seen  it  stand 
on  in  the  case  of  co-plaintiffs.  With  the  pen 
of  an  attorney  to  speak  through,  let  a  man 
present  himself  in  the  garb  of  a  witness,—* 
be  he  jvh<f  he  may,  party  or  not  party,  inte- 
rested or  not  interested,  perjured  or  not  per- 
jured,—  be  the  occasion  what  it  may,  —  thus 
introduced,  all  doors  and  all  ears  are  open  to 
him. 

2.  Cases  called  civil:  procedure,  by  action 
at  common  law. 

In  the  case  of  plaintiff  and  co- plaintiff,  the 
efficacy  of  mutual  good  offices  and  of  pur* 
gative  releases  has  already  been  brought  to 
view.  But,  even  in  that  more  manageable 
case,  we  have  seen  it  limited ;  and,  as  be* 
tween  defendant  and  co-defendant, — if  the 
action  be  of  the  number  of  those  in  which 
conduct  of  an  injurious  nature  is  imputed, -~ 
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the  ftpedfic  is,  of  course,  in  this  difficult  case, 
no  <more  applicable  than  in  that  more  easy 
one* 

In  a  ease  of  this  sort,  as  it  is  not  necessary 
for  the  defendant  or  defendants  to  be  present 
during  the  trial,  so  neither  is  it  altogether 
natural  or  usual :  whatever  a  man,  guilty  or 
not  gttilty,  can  find  to  say  in  his  defence,  he 
in  general  regards  it  as  more  eligible  to  tiust 
to  the  teaming  and  eloquence  ot  his  advocate, 
than  io  any  chance  he  may  have  of  gaining 
credit  for  anything  he  might  wish  to  sa}, 
either  in  his  own  favour,  01  in  favour  of  a 
fellow-defendant,  in  the  character  of  testi- 
ttutoy,  though  not  allowed  to  be  delivered 
under  the  technical  name  of  evidence  The 
sort  of  presumption  here  supposed,  is  of  very 
rare  occurrence  Certain  it  is,  that  it  will 
not  experience  either  much  inward  satisfac- 
tion, or  much  outward  encouragement,  fiom 
the  learned  and  eloquent  gentleman,  to  the 
remuneration  of  whose  learning  and  eloquence 
Us  money  (if  he  has  any)  has  been  applied. 
If  he  is  guilty,  their  opinion  will  be  (and  in 
this  case  it  will  probably  be  a  just  one,)  that 
the  duty  of  demonstrating  his  innocence  can- 
not, with  equal  probability  of  suocev,  he 
either  trusted  exclusively  to  any  but  them* 
selves,  or  so  uuuh  as*  divided  with  them- 
selves. If  he  is  not  guilty,  any  endeavour 
which  he  may  be  inclined  to  use  to  make 
known  his  innocence,  will  naturally  be  le- 
garded  as  a  sort  ot  invasion  ot  their  rights 
Success  depends  not  upon  tiuth  and  justice 
but  upon  that  sort  of  leai  rung  winch  has  been 
created  for  the  puipo^e  of  being  made  the 
subject  of  a  monopoly  of  that  monopoly,  of 
which,  at  the  expense  ot  so  much  money  as 
well  as  so  much  Lxbom,  they  lidve  obtained 
their  shaie. 

Where  punishment  of  so  h|gh  a  natuie  as 
that  which  ife  attached  to  offences  of  the  rank 
of  felony,  is  at  stake,  the  judge  is 'naturally 
averse  to  the  tabk  of  suggesting  any  observa- 
tion, the  tendency  of  which  may  be,  unjustly, 
or  even  justly,  to  dimmish  the  chance  which 
the  defendant  may  have  of  making  his  escape 
from  the  severity  of  the  'law  To  the  rase 
between  individual  and  individual,  in  which 
one  cannot  lose  but  the  othei  must  gayi,  this 
sort  of  tenderness  does  not  (for  the  demand 
created  for  it  by  popular  prejudice  does  not) 
extend.  In  summing  up  the  evidence  on  the 
trial  of  an  action,  the  judge  would  say  to  the 
jury  without  scruple,  "  Gentlemen,  the  de- 
fendant Nokes  has  said  so  and  so  in  behalf 
of  defendant  Stiles;  hut  the  law  requites 
yftn  to  lay  all  this  out  of  the  case ,  for  it  is 
not  evidence." 

In  all  purely  pecuniary  cases,  to  which  the 
virtue  of  the  meadacity-fuge  diaphoretic  does 
not  extend,— the  natural  effect  which,  in  the 
case  of  a  plurality  of  defendants,  results  from 
the  exclusion  put  upon  the  testimony  of  in- 
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in  this  situation,  has  already  been 
brought  to  view.  In  English  jurisprudence, 
in  the  class  of  cases  here  in  question,  this 
mischief  operates  with  undimimsbed  strength. 
To  rid  himself  of  a  troublesome  witness,  an 
unscrupulous  plaintiff  has  no  more  to  do  than 
to  put  him  upon  the  list  of  defendants  *  Seeing 
a  man  upon  that  list,  a  learned  judge  wants 
nothing  more  to  satisfy  him,  that  the  testi- 
mony ot  that  man  (be  he  \\lio  he  may)  is  un- 
worthy of  all  regard  ,  and  to  engage  him,  of 
course,  to  give  his  assurance  to  the  jury  to 
the  same  effect. 

If,  indeed,  to  the  same  purpose,  on  the 
same  occasion,  the  testimony  of  the  same  in- 
dividual had  been  presented  in  the  form  of  an 
affidavit,  unchecked  by  cioss-examination,the 
case  would  have  been  vei  y  different  it  would 
then  have  been  good  evidence  and,  like  the 
testimony  of  any  extraneous  witness,  have 
passed  withjnm  for  what  it  was  worth. 

Nay,  but  the  plaintiff  has  no  such  power: 
we  aie  aware  of  the  mischief,  and  have  pio- 
\ided  against  it  he  may  put  a  witness,  if  he 
pleases,  upon  the  list  of  defendants ;  but  if  no 
evidence  is  given  thataffUtb  such  defendant, 
his  testimony  is  received  notwithstanding. 

Yes,  veiily  provision  you  have  made;  and 
against  thteabube  with  about  as  much  felicity 
and  about  as  much  zeal,  as  against  the  rest  of 
that  mountain  of  abu^e  which  is  the  cource 
and  measuie  ot  jour  profit  Every  man  who 
has  a  farthing  to  gain  by  lying,  will  always 
be  suie  to  lie  this  is  your  theory  this  is 
what  you  are  bound  by  you  are  estopped 
horn  questioning:  it  If  he  be  not,  on  what 
pretence  do  }ou  exclude  a  defendant  fiom 
dehveimg  hib  testimony  at  the  instance  of  a 
c  o-defend.mt  ?  If,  in  H  case  affoi ding,  in  point 
of  moral  mteiest,  two  plaintiffs,  one  of  them 
i.as  been  cleaied  of  legal  mtciest,  by  the  name 
of  pi  osecutoi ,  01  b)  the  relcixtitorv  put  go, — 
and  the  purge,  though  it  has  given  him  com- 
petency, ha&  not  given  him  veiacity  along 
with  it,  —  to  stuke  the  defendant  witnesses 
dumb,  if  theie  be  a  dozen  of  them,  whatliabhe 
to  do,  but  to  say  a  word  or  two  against  each9 

Nay,  but  the  CH«C  jou  are  thus  bunging  out 
against  us  is  an  extraoidmiry  case  — Not  so 
vci  y  extraordmai  y  but,  ho v\  evei ,  take  this, 
which  is  but  too  oidinary  a  one  Plaintiff, 
theie  is  but  one.  witness,  an  extianeous  wit- 
ness witness,  but  that  one,  which  is  suffi- 
cient. But  this  one  witness  is  a  liar  bound 
to  the  plaintiff's  side,  either  secretly  by  the 
only  interest  that  you  acknowledge  to  have 
any  influence,  or  by  any  or  all  of  the  other 


*  If.  after  the  evidence  has  been  heard  on  the 
part  of  the  prosecution*  no  case  has  been  made 
out  against  borne  one  or  more  of  the  defendants, 
it  is  usual  to  allow  him  or  them  to  be  acquitted 
at  once,  so  that  they  may  be  able  to  give  evi- 
dence on  behalf  of  the  remaining  defendant  or 
defendants,  if  required*— Ed. 
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kinds  of  interest  put  together:  is  it  mote 
unreasonable  to  suppose  one  liar  on  this  side,, 
than  a  dozen  on  the  other  ?  For  if  you  are 
not  sure  of  their  being  liars,  or  even  if  you 
are,  what  should  hinder  you  from  suffering 
them  to  be  heard  ? 

But  it  is  vain  to  argue  without  data.  The 
matter  in  dispute  being  given  (and  now  let 
the  case  be  a  purely  civil  one,  —  nothing  of 
injury  supposed,)  the  question  is,  whether 
the  testimony  of  the  defendant,  called  for  by  a 
co-defendant,  will  or  will  not  be  trustworthy. 
His  trustworthiness  depends, — not  upon  the 
cause,  or  the  relation  the  man  bears  to  the 
cause,  —  but  upon  the  station,  the  judicial 
station,  which,  at  the  instant  of  pioiiouncing 
the  decision,  you,  hU  judge,  happen  to  occupy. 
On  this,  as  on  so  many  other  subjects,  tell  me 
your  station,  I  will  tell  you  your  opinions: 
unless  your  station  be  ascertained,  \ou  know 
no  more  what  your  opinions  are  on  {he  bench, 
than  you  knew  what  they  were  while  at  the 
bar,  till  you  knew  whether  it  was  for  the 
plaintiff  or  the  defendant  you  were  retained. 

Are  you  a  Chancellor,  or  a  Master  of  the 
Rolls  ?  The  man  is  a  tine  man.  Are  jou  a 
judge  of  the  King'*  Henrh  ?  He  is  a  liar,  and 
one  that  would  deceive  your  jurymen,  as  sure 
as  you  suffered  them  to  hear  him.  Being  a 
judge  of  the  King's  Bench,  are  you,  moieover, 
a  commissioner  of  the  great  seal  ?  The  man 
is  trustworthy  or  untnM worth),  according 
as  you  sit  on  the  one  side  or  the  other  of  a 
narrow  passage.  Are  jou  a  baron  of  the  Ex- 
chequer ?  His  ch.u  actor  changes  backward** 
and  forward**,  without  your  being  at  any  Mich 
trouble  as  that  of  crowing  the  passage:  — 
from  the  same  bench,  and  u  it  hout  Burring,  j  ou 
serve  out  law  or  et]mn/,  whichever  happens  to 
be  called  for:  if  it  be  law,  the  man  is  a  liar; 
if  it  be  equity,  he  speaks  true. 

Tell  us,  then,  what  is  law  — tell  us  what  is 
equity  :  these  are  both  of  your  own  making  : 
each,  whatever  you  are  in  the  mood  to  make  it. 
The  tissue  of  inconsistencies  and  absurdities 
is  not  yet  at  an  end.  In  what  court  is  it  that 
the  testimony  of  a  defendant,  called  for  by  a 
co-defendant",  is  not  receivable  ?  In  the  court 
where,  in  case  of  mendacity,  the  most  effec- 
tual means  of  exposing  it  are  in  use.  In  what 
court  is  it  that  the  testimony  fiom  that  same 
source  is  receivable?  In  the  sort  of  comt 
where  no  such  means  are  suffered  to  be  em- 
ployed. In  a  common-law  court,  there  is  cross- 
examination.  True;  that  is  to  say,  provided 
a  jury  be  there  to  hear  it,  —  not  otherwise. 
In  a  common-law  court,  there  is  cross-exa- 
mination: in  an  equity  court,  there  is  cross- 
examination:  in  both,  the  cro&s-examination 
is  the  same  sort  of  thing,  in  the  eyes  of  those 
to  whom  the  most  different  things  become 
the  same  thing  when  called  by  the  same  name. 
Common-law  cross-examination, — questions 
put  in  wublic,  by  the  adv*-^te  of  the  party, 


to  the  deponent  (were  he  to  depose,)  after  t&* 
questions  put  on  the  other  side,  with  the  an* 
swera  to  them,  have  been  heard.  Equity  Cross- 
examination, —  questions  put  in  private,  by  a 
clerk,  who,  unless  bribed,  cares  not  a  straw 
for  either  party,  nor  for  anything  but  the 
gettingthi  ough  his  task  with  the  least  possible 
trouble:  questions  framed  for  him  by  a  per- 
son to  whom  it  was  not  possible  to  know  a 
syllable  of  what  the  deponent  would  say,  in 
answer*to  questions  put  on  the  other  side. 

Tell  me  then,  once  more,  on  what  bench 
and  under  what  name  you  sit,  and  I  will  tell 
you  what  >ou  will  think ;  or  at  any  rate  (if 
the  term  thinking  be  improper)  what  you 
will  do.  Is  it  jour  business*  to  cancel  pa- 
per**,* or  keep  rolUPf  The  sham  cross-exa- 
mination is  the  only  one  that  you  will  suffer 
to  be  made  :  and  it  is  upon  the  strength  of 
this  mock  security,  that  you  will  give  your 
confidence  to  the  defendant's  evidence.  Is 
it  jour  business  to  hear  pleas  before  the  king 
himself,  when  he  is  not  there  ?f  Nothing  less 
than  the  true  cross-cxami.iation  will  serve 
you  ;  and  \\ith  this  best  secuiity  at  your  com- 
mand, forasmuch  as  you  can  get  nothing 
better,  —  in  this  ca^e,  to  make  sure  of  hear- 
ing the  truth,  and  the  whole  truth,  you  shut 
jour  ears  against  the  evidence.  Are  you  that 
double  sort  of  man  called  a  lord  commissioner 
of  the  Great  Seal ;  or  that  other  double  sort 
sort  of  man  called  a  baron  of  the  Exchequer? 
The  true  and  the  sham  cross-examination 
are  the  same  thing  to  you:  but,  at  any  rate, 
with  the  good  security  in  your  hand,  your 
ears  are  shut  a^aiiKt  the  evidence  :  with  the 
the  bad  security,  they  are  open  to  it. 

lie  this  as  it  mav, —  whether  jou  are  the 
single  sort,  of  man,  or  the  double  sort  of 
man,  you  are  at  any  iate  that  other  sort  of 
man,  in  whose  judgment  (where  it  if  by 
himself  that  the  decision  is  to  be  formed/ 
nf>  examination  at  all,  is  a  better  way  of 
coming  at  the  truth,  ai*i  the  whole  truth, 
than  either  the  good  mode  of  examination 
or  the  bad  one.  Should  the  man  be  sitting 
or  standing  opposite%jou,  you  know  better 
than  to  put  a  single  question  to  him,  or  to 
suffer  one  to  be  put  to* him  by  anybody  else. 
It  must  be  ttirou^h  the  pen  of  an  attorney, 
if  you  hear  him ;  and  through  that  medium 
you  hear  anybody. 

Instead  of  missing,  would  you  wish  to 
find,  the  truth  ?  Instead  of  common  law  and 
equity,  would  you  wish  to  administer  justice? 
Instead  of  learning  and  science,  would  you 
wish  to  judge  according  to  common  law  and 
common  honesty  ?  Go  to  any  court  of  con- 
science, —  go  to  the  study  of  any  country 
justice :  learn  there  to  forget,  your  learning; 
in  that  oblivion  you  will  find  the  beginning 

*  Chancellor,  f  Master  of  the  Roll*. 

$  Court  of  King'*  Bench* 
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of  wisdom.  Among  tbe  shopkeepers,  more 
rarely ;  for  before  their  court  hangs  a  cur- 
tain,  behind  which  (happily  for  the  great 
body  of  the  people)  eyes  such  as  yours  have 
/not  been  allowed  to  penetrate.  In  the  study 
of  tbe  unlearned  magistrate,  more  sparingly 
you  must  there  content  yourself  with  such 
remains  of  wisdom  as  your  vigilance  has  not 
'yet  succeeded  in  rooting  out  of  it. 

II.  Can  the  testimony  of  one  defendant  be 
compelled  at  the  instance  of  aitothef 9 

1.  Common  law.     Case,  criminal*  proce- 
dure, by  indictment  or  mfotmation     occa- 
sion, the  principal  inquny,  the  trial.     The 
answer,  in  this  case,  is  clearly  in  the  nega- 
tive.    In  the  very  nature  of  the  case,  obli- 
gation to  testify  supposes  interrogation.  But 
on  the  trial,  no  question  can  be  put  to  a  de- 
fendant by  anybody :  therefore,  not  by  a  co- 
defendant. 

2.  Law,  common  or  equity    case,  criminal 
or  civil  *  procedure,  by  indictment  or  informa- 
tion :  inquiry,  sole,  principal,  preliminary,  or 
supplemental .  form  of  testification,  affidavit 
evidence.  Whenever  the  evidence  is  delivered 
in  this  form,  the  answer  must  still  be  in  the 
negative.     Nd  interrogation,  no  compulsion 
and  affidavit  evidence  is*  being  interpreted, 
uninterrogated  evidence. 

3.  Common  law    case,  civil    or  (if  in  some 
respects  considered  as  criminal,  and  spoken  oi 
under  the  name  of  penal,)  —  procedure,  still 
by  action.  Answer  still  in  the  negative  !  No 
interrogation,  no  compulsion,  no  question  can 
be  put  to  a  defendant  by  anybody,  therefore, 
not  by  a  co-defendant. 

§  4.  Defendant s  moiethan  one — their  testi- 
mony ayamstone  another,  how  far  excluded 
by  English  law. 

Can  the  testimony  of  one  defendant  be  com- 
pelled, to  tbe  disadvantage  of  anothei  > 

1.  Criminal  cases.  «  < 

Procedure,  by  indictment,  occasion,  the 
principal  inquiry,  the  trial 

To  an  individual  in  this  situation,  no  ques- 
tion, as  already  obseived,  can  be  put  by  any- 
body:  therefore  no  evidence,  to  the  prejudice 
of  one  defendant,  can  be  thus  extracted  from 
any  other.  In  regard  to  any  statement  that 
may  happen  to  flow  spontaneously  from  the 
lips  of  a  defendant,  speaking  in  his  own  de- 
fence (as  above,)  the  same  observations  as 
above  are  applicable :  with  only  this  differ- 
ence, that,  when  anything  that  falls  from  a 
person  in  this  suspected  situation  piesents 
itMlf  to  the  judge  as  operating  to  the  dis- 
adv&fltage  of  another  individual  in  tbe  same 
pftdicainent, — the  nullity  of  it,  in  the  cha- 
racter of  evidence,  will,  by  an  English  judge, 
be  much  more  apt  to  be  noticed  and  held  up 
to  view,  than  in  the  opposite  case. 

Where  the  -procedure  is  by  information 
there  is  no  other  difference  in  this  respect 


than  what  may  be  supposed  tc»  be  produced 
by  the  inferiority  of  the  maximum  of  pu- 
nishment in  this  case,  in  comparison  with  the 
maximum  of  punishment  applicable  in  cases 
prosecutable  in  the  way  of  indictment.  Sel- 
dom indeed,  if  ever,  m  the  case  of  an  infor- 
mation, will  the  occasion  for  any  such  remark 
on  the  part  of  the  judge  present  itself. 

Procedure,  by  attachment .  evidence,  affi- 
davit evidence.  Here,  the  evidence  being 
all  read  of  course,  the  judge  makes  whatever 
application  of  it  he  thinks  fit  In  tbe  cases 
winch  we  shall  come  to  presently,  in  which 
the  testimony  is  also  presented  to  the  judge 
in  the  form  of  read} -written  evidence,  it  is 
not  heard  by  the  judge,  except  in  so  far  as, 
for  that  purpose  it  is  especially  called  for. 
and  the  question,  for  or  against  whom  it 
shall  be  employed,  resolves  itself  into  the 
question,  at  whose  instance  it  shall  be  read. 
The  evince  being,  according  to  his  own 
theory,  of  the  deceptitious  kind,  he  is,  ac~ 
coi  ding  to  that  same  theory,  constantly  de- 
ceivcd  by  it 

So  much  for  persons  actually  in  the  situation 
of  defendants  But,  of  two  persons  having 
borne  in  the  same  ciimmal  transaction  exactly 
the  same  pait,  it  may  happen  that  one  shall 
be  put  into  that  penlous  situation,  the  other 
not  This  accoidmgly  is  the  case,  as  often 
as,  liy  a  reward,  of  which  impunity  forms  the 
whole  or  a  pait,  one  of  two  delinquents  is 
engngcd  to  come  for  ward  against  another,  in 
the  charactei  of  an  extianeous  witness. 

Of  this  ground  of  suspicion  and  untrust- 
worthiness,  and  of  the  use  which  English  law 
sci  uples  not  to  make  of  this  most  suspicious 
of  all  imaginable  evidence,  to  this  most  dan- 
gerous of  all  imaginable  purposes,  notice  was 
taken  at  the  outset  of  this  research. 

But  what  is  done  in  this  way  in  the  strong- 
est of  all  cases,  is  done  in  the  same  way  in 
all  othei  cases  of  inferior  st length  and  the 
like  complexion  To  dwell  upon  any  of  these 
infeiioi  cases,  \vouldbe  an  anticlimax  Such 
admissions  are  most  perfectly  consistent  with 
that  gigantic  exception  all  of  them  as  com- 
pletely repugnant  to  the  general  rule. 

2  Civil  cases .  procedure,  in  the  way  of 
action  at  common  law. 

In  this  case,  also,  no  question  can  be  put  to 
a  defendant  in  behalf  of  anybody ;  therefore 
not  in  behalf  of  a  co-defendant 

3.  Case,  civil  law,  equity  law :  procedure, 
by  bill  in  equity. 

On  this  ground,  confusion  is  in  all  its  glory : 
the  powers  of  darkness  havemustered  all  their 
force 

At  common  law,  though  testimony,  in  whole- 
sale quantities,  is  pronounced  deceptitious 
without  knowing  what  it  is,  —  still,  take  any 
given  lot,  it  is  either  capable,  or  incapable  of 
being  true  *  it  is  not  capable  and  incapable  at 
the  same  time. 
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The  absurdities  and  injustice  of  common 
latw  were  not  enough  for  equity :  she  has  made 
improvements :  arid  in  equity,  the  self-same 
statement  concerning  a  matter  of  fact  —  the 
self-same  proposition,  is  true  and  false  at  the 
same  time:  for  or  against  A,  it  is  true;  for 
or  against  B  or  C,  it  is  false.  You  who  read 
this,  were  you  sitting  this  day  twelvemonth, 
at  one  o'clock  p.  M.,  in  >our  study?  and  in 
your  answer,  or  your  depositions,  do  you  de- 
larc  as  much?  It  is  true,  as  against  youi- 
self :  it  is  fal&e  —  false  beyond  all  po^Mbililv  ot 
being  true  —  as  against  me,  a  defendant  along 
with  you  in  the  same  cause. 

Look  to  the  origin  of  this  difference,  you 
will  find  it  in  the  joint  influence  of  several 
concurring  causes: — in  the  practice  of  pur- 
suing, on  the  occasion  ot  such  cause,  two 
modes  of  collecting  evidence,  by  ansira  and 
by  depositions,  agreeing  in  nothing  but  their 
unfitness  for  the  purposes  of  truth  and  justice: 
in  the  confusion  pervading  the  whole  texture 
of  the  answer —  claims  and  concessions  con- 
founded with  affirmations  and  denial**,  — w  hat 
a  man  says  in  the  character  of  a  party,  with 
what  he  says  in  the  character  of  a  witness,  — 
propositions  concerning  the  question  of  right, 
with  propositions  concernii.£  the  question  ot 
fact. 

Where\er  the  object  has  been  to  relieve, 
and  not  to  plunder  the  afflicted,  to  mitigate, 
and  not  touggiavatc  theii  bufferings  —  whcie 
the  object  ha^  been  to  bring  to  light  the  ti  uth, 
and  the  whole  of  the  truth,  for  the  purposes 
of  justice, — where  such  have  been  the  object-, 


facts  belonging  to  the  cause  were  most  likely 
to  have  presented  themselves. 

In  equity  (as  already  observed,)  in  orte 
and  the  same  cause,  testimony  is  delivered  in 
masses  of  two  shapes,  each  different  from  the 
other,  as  well  as  fiorn  the  only  good  one.  One 
mass,  in  the  form  of  what  is  called  an  answer, 
containing1  the  ready  written  testimony  ex- 
tracted from  a  defendant  by  the  ready  writ- 
ten questions  contained  in  the  bill — an  in. 
strument  drawn  up  by  the  plaintiffs  law  as- 
sistant s,  and  without  his  perusal  (or  at  least 
without  his  signature)  exhibited  in  hia  own 
name;  and  in  which  those  questions,  the  an- 
swers to  which  are  expected  to  be  true,  are 
preceded  by  chary?*  —  a  sort  of  testimony, 
which  (as  alieady  observed)  ib  allowed  to  be 
true  or  faKe  at  pleasure.  In  this  shape,  tes- 
timony is  not  called  for  at  the  hands  of  any 
persons  that  are  not  parties,  nor,  nniong  par- 
tie*,  at  the  hands  of  any  persons  that  are  not 
defendants  in  the  cause. 

At  common  law,  though  the  best  evidence 
is  so  carefully  weeded  out,  }et  when  once  a 
lot  ot  evidence  has  been  permitted  to  come 
into  existence,  eveijr  use  tlwf  is  capable  of 
being-  made,  is  permitted  to  be  made  of  it. 
(\ipable  of  being  true  with  relation  to  any 
one  prison,  it  H  allowed  to  be  equally  capa- 
ble of  being  tiue  with  relation  to  everybody 
else.  Far  otherwise  is  it  with  the  sort  of 
evidence  extracted  under  the  name  of  answer, 
by  the  process  employed  (as  above)  by  the 
practitioner  in  aroint  of  equity.  The  answer 
(the  part  ot  it  in  question)  is  good  as  against 


and  the  obtaining  the  simultaneous  presence  i  me,  the  defendant   whose  answer  it  is.    But 
of  all  parties  in  court  h:is  been  neither  phvM-  j  is  it  good,  ought  it  to  be  acted  upon  as  good, 
rally  nor  prudent ially  impracticable,  the  mode  '  as  against  \ou,  another  defendant  along  with 
of  collecting   the   evidence   even  where  has 
been  alike  simple  and  eUcctunl.     K.ich  partv 
has  been  admitted  to  declare  so  much  of  wh.it 
he  knows,  as  piomi-es   to  operate  in  i. \ \our 
of  his  own  interest;  each   partv,  at  the  in- 
stance, at  the  intei legation,  and  there!)}  to 
the,  advantage,  of  everv  other:  —  the  testi- 
mony of  each  party  in  his  ow  n  behalf,  allow  id 
to  be  delivered,  and  received  fur  what  it  is 


worth;  the  testimony  of  each  party,  when 
so  delivered,  allowed  to  be  controveited  by 
every  other  party,  scrutinized  by  counter-in- 
terrogation, opposed  by  counter-evidence. 

Such,  accordingly,  is  the  practice  in  the 
courts  of  conscience:  such  is  the  practice  of 
the  unlearned  judges  called  justices  of  the 
peace,  except  in  so  far  as,  by  exclusions  foi  cod 
upon  them  by  their  learned  superiors,  they 
have  found  themselves  compelled  to  swerve 
from  it.  Such  is  even  the  practice  on  triris 
before  juries:  deduction  made  of  the  still 
more  extensive  exclusions,  by  which  the  bud- 
get of  evidence  is  regularly  defrauded  of  those 
parts  of  its  contents  which  are  likely  to  be 
most  valuable ;  viz.  the  testimony  of  those 
individuals,  to  whose  perceptive  faculties  the 
VOL.  VII. 


me  in  the  s-une  cause  i  To  both  questions  the 
response  must  now  be  in  the  negative..,  Of 
\\  hat  natui  e  is  the  clause  in  question  ?  An  ac- 
kiuiwlcdgmitit,  having  respect  to  the  ques* 
tion  ot  right?  or  an  a-ser^ion,  a  deposition, 
having  respect  mcivU  to  the  question  of  fact? 
If  it  be  an  acknowledgment  of  right,  my  right 
to  give  up  a  claim  of  my  own  is  indubitable: 
but  that  I  ought  not  to  have  any  such  right 
as  to  give  up  any  claimjof  yours,  is  equally 
indisputable.  0 

Is  it  a  statement  concerning  a  matter  of 
fact  ?  Even  here,  its  title  to  be  admitted,  as 
against  vou,  in  the  character  of  evidence,  will 
appear  to  be  bad,  or  at  least  questionable, 
Let  the  fact  be  even  of  the  number  of  those, 
in  relation  to  which,  at  the  time  at  which  it 
happened,  I  rtiyself  was,  if  I  speak  true,  a 
principal  witness — a  fact  which,  if  I  am  to 
be  believed,  I  saw  with  my  own  eyes.  That 
against  myself,  in  relation  to  any  claim  that 
I  have  made,  it  may,  and  without  any  danger 
of  injustice  to  my  prejudice,  be  taken  for 
true,  is  manifest  enough :  but  as  against  you* 
and  to  the  defeating  of  any  claim  of  youp'ft, 
has  it  an  equal  title  to  be  taken  for  true?  V 
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any,  certainly  not  an  equal  one;  for  there  is 
this  difference:  you,  in  your  situation,  pos- 
ftesflnot  that  faculty  of  counter-interrogation, 
which,  for  defence  against  injustice,  is  in  your 
situation  necessary,  but  in  mine  not  By  mis- 
conception,  I  may  have  been  confessing  that 
to  be  trucf  which  in  tact  \\as  not  so  In  the 
view  of  favouring  the  plaintiff  at  yoiu  cx- 
pen$ef  and  at  the  expense  of  tt  nth  and  justice, 
with  or  without  hi*  puvity,  I  may  have  been 
confessing  that  to  be  true  winch  you  knew 
at  the  tune  to  be  false  It  ought  not,  thcic- 
fore,  to  be  taken  for  ti  ue  a«  against  you,  with- 
out youi  having  the  faculty  to  controvert  it, 
in  the  event  of  your  legaidmg  it  a*»  false  to 
controvert  it,  viz  by  questions  put  to  me  in 
the  way  of  counter-in  ten  ogat  ion — of  cross- 
examination  But  questions  in  this  way,  the 
forms  of  the  couit  do  not,  on  the  occasion  in 
question,  allow  you  to  put  to  me  What  they 
do  allow  and  require  is,  that  each  of  two 
defendants  shall,  in  an  instrument  called  his 
answei,  make  response  to  all  such  piopci 
questions  as  the  plaintiff  in  his  bill  shall  have 
propounded  to  him  \\hat  they  do  not  allow 
is,  that  either' \>ft \>o  defendant s  <*hall,  in  tin* 
stage  of  the  cause  at  least,  put  any  question 
to  the  other 

In  the  first  of  these  two  cases  the  exclu- 
sion is  just  in  itself  would  be  ]ust  on  e\ery 
occasion,  and  in  ovciy  couit  But  what  is  it 
that  is  here  excluded  f  Not  testimony,  but 
unjust  power  a  powei  on  rny  pait  to  give 
away  youi  lights 

In  the  other  case,  the  exclusion  may  aho 
be  just ,  but  1}  it  be,  it  is  so  in  no  otlu  i  th  in 
a  hypothetical  and  i  dative  sense,  i  elation  be- 
ing had  to  the  forms  of  the  couit  —  the  foi  nib 
actually  in  use  Setting  aside  that  casual  and 
adventitious  mid  deploiable  circumstance,  the 
proper  course  H,  not  to  fcxclude  the  one  of 
two  sets  of  evidence,  but  to  admit  theothei 
not  to  pi  event  my  deposition  fiom  being  taken 
into  considcnition  as  against  jou,  but  to  al- 
low you  to  put  counter-questions  to  me,  ds  you 
might  do  if  I  weie  not  a  paity  in  the  cause — 
if  the  interrogations  piii  to  me,  were  put  to  me 
in  the  chaiaetet  of  an  extiancous  witness 

The  judge  would  not  then  Jje  reduced,  as 
now,  to  the  iiecesfrity  of  denying,  explicitly 
or  implicitly,  a  pioposihon  which  the  weaker 
poweis  of  Locke  bowed  down  to  as  impieg- 
tiable — it  2?  impossible  for  the  same  thing  to 
be  and  not  to  be.  He  would  not  have  been 
reduced  {as  now  he  is  eveiy  day)  to  declare, 
in  deeds  if  not  m  words,  that  the  same  evi- 
dence as  certainly  true  and  ceitawly  false 
To  the  philosopher,  by  whom  nothing  was  to 
be  got  by  it,  the  ta*k  was  an  impossible  one. 
but  to  the  lawyer,  into  whose  lap  every  day's 
profit  is  poured  by  every  day's  nonsense,  nei- 
ther this  nor  a  greater  absurdity  (if  the  na- 
ture of  things  affords  one)  ever  presents  the 
ftmaltest  difficulty. 


The  other  shape,  in  which,  in  the  same 
courts,  testimony  is  delivered,  is  that  of  a  mass 
of  depositions;  a  name  extending  elsewhere 
to  all  testimony,  but  confined,  in  English  law 
] argon,  to  the  designation  of  such  testimony 
as  is  delivered  in  that  particulai  shape  An* 
sicw  i<»  the  name  appt  opt  lated  to  the  testimony 
deliveicd  by  a  defendant,  in  leply  to  the  ques- 
tions propounded  to  him  on  the  pait  of  the 
plaintiff  111  the  initiative  instalment  called  the 
bill  Depositions  is  the  name  appropuated  to 
the  testimony  deliveied  by  a  witness,  in  reply 
to  the  questions  put  to  him  vivd  voce  in  a 
closet,  by  a  soit  of  judge  or  set  of  judges, 
whose  authontv  !<•  confined  to  the  collection 
of  testimony,  without  power  to  make  use  of 
it 

This  mode  is  a  mode  appropnated  to  the 
collection  of  the  testimony  of  persons  spoken 
of  umlei  the  name  of  witnesses  But  in  this 
same  wa£  a  defendant,  eveiy  defendant,  may 
be  examined  as  a  witness  — after  a  course  of 
examination,  the  chuation  of  which  is  always 
counted  by  months,  not  infrequently  by  years, 
— re-examined  in  anothei  and  much  worse 
mode,  undcM  this  other  name 

Examined  but  now,  at  whose  instance, 
and  foi  \\hat  pu  pose  >  By  the  bill,  at  the 
instance  of  the  plaintiff  only ,  against  him  the 
defendant  only,  his  testimony  not  being  at 
tLat  tune  obtainable  at  the  instance  of  any- 
body eKe,  noi  emploxable  as  against  anybody 
else,  that  is,  as  against  any  othei  defendant, 
—  as  we  have  been  set  ing,  and  lor  the  rela- 
tively good  reasons  tint  we  have  seen.  By 
the  inlcHogutones  (the  name  given  to  the 
question**  now  put  to  him  by  the  examining 
judge  01  judges,)  he  may  be  re-examined  at 
the  instance  ot  the  plaintiff  01  plaintiffs,  as 
ngaiiibt  anj  othei  defendant  or  defendants,  he 
rna)  be  examined,  now  foi  the  first  time,  at 
the  instance  of  any  othei  defendant  or  defen- 
dants, as  against  the  plaintiff  01  plaintiffs,  or 
as  against  any  thud  defendant  or  defendants. 

Collected  in  Ihi*  mode,  his  testimony  may 
now  be  employed  against  othei  s  beside  him- 
self emplo>ed,  and  with  propncty,  but  if 
with  piopnety,  foi  what  reasons  and  thence 
on  what  conditions?  On  condition  that  eveiy 
person  against  whom  it  is  employed,  shall  have 
the  faculty  of  employing  his  exertions  for  the 
coirection,  completion,  and  (upon  occasion) 
contradiction  of  it,  by  count  ei-intei  legation 
and  counter-evidence.  In  this  mode,  —  is  it 
at  the  instance  of  the  plaintiff  that  he  is  exa- 
mined •>  This  faculty  the  plaintiff  possesses  of 
course  for — with  i  elation  to  the  self-serving 
testimony,  which  the  defendant,  as  far  As 
conscience  and  prudence  will  give  him  leave, 
wity  not  fail  to  bring  forward — Che  interro- 
gatories formed  by  the  plaintiffs  agents,  and 
fiom  them  received  and  employed  by  the  ex- 
amining judge  or  judges,  will  have  an  effect 
analogous  to  that  of  the  counter-interrqga* 
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tories  propounded  to,  .and  in  the  case  of,  an 
extraneous  witness. 

On  this  footing  stands,  it  should  seem,  the 
law  of  reason;  and  on  this  same  footing,  for 
aught  I  know,  may  stand  the  actually  esta- 
blished law. 

But,  to  the  faculty  of  administering  to  a 
defendant  interrngatoiics  fiom  all  those  va- 
rious quarters  to  all  those  various  pui  poses, 
actual  law  adds  a  limitation,  a  saving  clause: 
baviny  all  just  exceptions.  These  exceptions, 
self-styled  just, —  what  arc  ihcj  ?  Excep- 
tions on  the  scoie  of  interest.  Of  what  in- 
terest? This  is  moi  e  than  I  can  undertake 
to  answer,  at  least  with  any  full  assurance. 
A  defeirtUnt  without  interest  in  the  rau^e  ? 
How  can  that  be?  If  he  is  without  interest, 
this  very  exemption  from  interest  is  recog- 
nised as  a  circumstance,  the  effect  of  which 
is  to  preclude  the  plain  till*  fiom  dealing  with 
him  in  the  chaiacter  of  a  defendant. 

On  the  score  of  interest,  a  defendant  not 
to  be  re-examined  against  himself,  at  the  in- 
stance of  tlu1  plaintiff'  Why  not  .'  Good  01 
bad,  the  intcic&it  did  not  exclude  him  from 
being  examined  against  himself  at  the  instance 
of  the  same  peison  the  lirst  time;  \vhy  should 
it  a  second  ?  * 

On  the  score  of  interest,  a  defendant  Pri- 
nius  not  to  he  examined  against  himself,  at  the 
instance  of  defendant  Secundus?  Why  not  ? 

Applied  to  the  present  case,  the  import  of 
the  woid  interest  is  indistinct  and  obscure. 
Speaking  of  a  defendant  as  having  an  inte- 
rest in  some  cases  (viz.  in  the  cases  in 
which,  on  the  seoie  of  that  interest,  his  tes- 
timony is  excluded,)  implies  that  there  aie 
other  c.ises  in  which  he  has  no  interest,  viz. 
those  cases  (foi  such  theicjne)  in  \\hich  his 
testimony  i>  admitted.  Hut  a  defendant  — 
a  party  in  the  cause  —  and  jet  without  inte- 
rest in  the  cause?  Ho\v  can  that  be  ? 

But  it  maj  happen  (it  may  be  said,)  and 
every  now  and  then  does  bappcn,  that  a  per- 
son is  actually  made  defendant  in  a  cause  in 
which,  whether  he  be  thought  or  no  to  have 
an  interest,  he  really  has  none;  for  in  every 
cause  it  rests  with  the  plaintilf  to  put  upon 
the  list  of  defendants  any  person  and  eveiy 
person  he  thinks  fit.  True  ;  but  when  eases 
of  this  description  are  laid  out  of  the  ques- 
tion, the  difficulty  remains  notwithstanding. 
In  this  case  (supposing  the  existence  of  it 
ascertained,)  the  name  of  the  defendant,  the 
name  which  ought  not  to  have  been  put  upon 
the  list?,  may  be  struck  out  of  it.  Those 
cases  in  which  the  defendant  has  clearly  no  in- 
terest to  any  sort  of  purpose,  being  set  aside, 
there  remain  cases  in  which  he  has  not,  and 
at  the  same  time  has,  an  interest,  —  ha*  an 
interest,  to  the  purpose  of  the  continuance 
of  his  name  on  the  list  of  defendants,  — has 
not  an  interest,  to  the  purpose  of  his  testi- 
mony's being  regarded  as  inadmissible. 


1.  First,  let  it  be  proposed  that  he  be  e&» 
amined  at  the  instance  of  the  plaintiff.  It 
must  then  be  either  as  against  himself,  or  as 
against  another  defendant  or  defendants  :  for 
though  two  or  more  persons  happen  to  find 
themselves  together  ori  that  side  of  the  cause,v 
it  may  happen  to  them  to  have  interests  as 
opposite  to  each  other,  as  that  of  any  one  of 
them  to  that  of  the  plaintiff,  inasmuch  as  it 
lests  with  the  plaintiff  to  put  upon  the  list 
of  defendants  whatever  persons  he  pleases. 

Moreover,  what  may  also  happen  is,  that 
on  the  plaintiff's  side  ot  the  cause  there  may 
be  more  persons  than  one  ;  say  two :  that,  as 
between  those  two  plaintiffs,  there  may  be,  to 
some  purpose  or  other,  an  opposition  of  into* 
rests,  as  between  two  defendants;  for  though 
no  person  can  be  upon  the  list  of  plaintiffs 
\\ithout  his  choice,  jet  so  it  may  happen, 
that  in  consideration  of  a  community  of  in* 
teic^s  in  some  icspeets,  two  natural  adver- 
saiies  may  enter  into  this  sort  of  alliance.* 

On  this  occasion,  as  against  the  defendant 
himself,  it  is  a  conceivable  case  that  the 
plaintiff  nuu  wish  to  examine  the  defendant, 
though  a  case  not  likelj  to  be  frequently  ex- 
emplified. A  defendant  cannot  come  to  be 
examined  on  behalf  ot  the  plaintiff,  under  the 
name  ot  examination  (vi/.  by  interrogatories 
put  to  linn  hv  a  cleik  in  the  examiner's  office, 
or  a  nustei  in  chancery,  or  a  set  of  commis- 
sioncis  appointed  for  the  purpose,)  without 
having  alriMdj  been  examined  by  the  plaintiff 
him-elt,  that  is,  by  the  law-assistants  of  the 
plaintiffhiinselt,  \\ithout  the  name  of  exami- 
nation, —  viz.  in  and  by  the uistiument called 
the  bill. 

But,  in  general,  the  interrogation  by  bill — 
the  examination  that  extiacts  the  testimony 
in  tlie  shape  of  an  instrument  called  an  an- 
.s//vr, — that  examination,  not  withstanding  the 
tnjie  and  o|^)ortumty  it  affords  for  concert- 
ing nitli  an  attorney  thg  means  of  evasion 
and  safe  prrjurj,  \\ill  be  much  more  efficient 
than  the  examination  performed  through  the 
medium  of  the  jud^e  01  judges  ad  hoc  (the 
examining  cleik,  the  blaster,  or  the  commis- 
sioners;) viz.  the  examination  by  which  the 
testimony  is  produced  in  the  shape  of  an  in* 
slrument  composed  of  depositions.  More  effi- 
cient ?  Why?  1.  Because,  by  bill,  the  plain- 
tiff, that  is,  his  law-assistants,  with  the  help 
of  exceptions  to  the  answer,  and  amendments 
to  the  bill,  keep  on  examining  the  defendant 
till  the  plaintiff  and  his  law-assistants  are 
satisfied  with  the  completeness  at  least  (if 
not  with  the  correctness)  of  the  answer ;  or 

*  Four  co-claimants  on  an  insufficient  fund : 
two  put  themselves  together  on  the  list  of  plain* 
tiffs:  the  two  others  are  put  by  them  upon  the 
list  of  defendants :  between  plaintiff  and  plain* 
tiff  there  is  here  the  same  opposition  of  interest 
as  between  defendant  and  (Mcnd^nt,  or  between 
either  defendant  and  either  plaintiff* 
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ftt  any  rate  till,  in  case  of  contestation,  they 
«re  informed  by  the  judge  ad  hoc,  that  they 
have  reason  to  be  satisfied.  2.  Because  it 
fa  probable  that,  at  least  in  the  judgment  of 
the  plaintiff  and  his  law-assistants,  better  tare 
will  in  this  respect  be  taken  of  Ins  interests 
by  those  assistants,  than  by  the  examining 
judge  0!  judges  v  even  where  half  of  the  num- 
ber are  (under  the  name  of  a  eommissionu 
or  commissioners)  nominated  by  these  assist- 
ants themselves  and  certain,  tint,  in  the 
judgment  not  only  of  those  assistants,  but  of 
every  impaitial  person  to  whose  consuleiation 
the  case  presents  itself,  better  care  Mill  1>o 
taken  by  those  same  assistants,  than  (speak- 
ing of  situations  and  not  individuals)  is  likely 
io  be  taken  by  the  judge  ad  hoc,  if  he-  be 
fin  examining  cleik,  or  a  master  sitting  in  his 
closet, — that  is,  in  both  rases  by  a  person 
who,  in  the  nature  of  things  rannot  have 
any  other  wish  or  object,  than  eithei  to  get 
the  business  out  of  his  hands  as  soon  as  po— 
sible,  for  the  sake  of  his  ease,  01  to  keep  it 
in  them  as  long  as  possible,  fui  the  sake  of 
the  fees. 

After  having  then,  and  on  every  point  of 
the  cause,  earned  the  examination  of:  his  ad. 
yersary,  the  defendant,  to  its  utmost  length, 
in  the  more  efficient  mode  (that  is,  in  the 
mode  which,  in  general,  bids  fairer  foi  he- 
ing  efficient,)  —  is  theie  any  incident  or  consi- 
deration that  nat  in  ally  and  reasonably  may 
engage  him  to  add  1o  it  by  anothei  cxarm 
nation  in  the  less  efficient  mode  i  Such  inci- 
dents or  considerations  may  not  in  eveiy  ca*e 
be  wanting.  Despairing  ot  being  able  to  <  x- 
tract  the  truth,  wheie  the  defendant,  \\ith 
ati  attorney  at  lns>  elbow,  has  month  ah  or 
month  for  concerting  the  means  ot  HHTOSS- 
ful  evasion  and  safe  pei  jury  (the  cause  bring, 
in  point  of  locality,  ot  that' sort  \\hich,  undrr 
the  name  of  a  count*  y  cause,  affpi  ds  examyi- 
ing  judges  under  the  name  of  commissioners, 
that  may  be  awake',  instead  of  one  that  will 
be  asleep,)  it  may  happen,  that,  in  the  pci- 
601)  of  a  particulai  la\vjei,  in  the  eharucter 
of  commissioner,  nominated  bj  Inii^cU,  the 
plaintiff  may  see  an  e>amuici,  who  (with 
the  advantage  of  viv*l  roc*1  iiiJcnogiit'O'i — 
examination  in  a  form  which,  tailing  foi  ie- 
sponses  on  the  spot,  cuts  off  the  oppoitunity 
of  mendacity-serving  suggestion  and  piemedi- 
tation)  promises  to  his  expectation  a  bettei 
chance  for  the  effectual  extraction  of  the  de- 
sired truth,  than  could  have  been  obtained 
In  the  mode  of  examination  by  bill,  under  the 
disadvantages  above  mentioned. 
>  Another  case  that  may  happen  is,  that  the 
defendant,  after  having  given  his  answer,  may 
go  into  some  foreign  territory ,  and  a  pair  or 
*  ttt  of  commissioners  being  to  be  sent  into 
or  found  in,  that  foreign  territory,  for  the 
purpose  of  taking,  at  the  instance  of  the  de- 
ftnuant,  the  <dejpt>sit)0!ib  of  cxtinncous  wit 


nesses, — it  may  be  deemed  more  convenient 
to  take  the  benefit  of  that  opportunity,  and 
extract  the  ultenor  testimony  of  the  defen- 
dant through  the  same  channel,  than,  after 
adding  amendments  to  the  bill,  to  aim  at  the 
oxt i  action  of  the  ultenor  testimony  in  the 
shape  of  a  fuither  answer  to  the  bill. 

2  At  any  late,  the  case  just  mentioned 
will  he  comparatively  an  uncommon  case. 
Hut  what  cannot  he  an  uncommon  case  is, 
that,  as  against  one  defendant,  the  plaintiff 
shall  have  need  of  the  testimony  of  another 
defendant 

But  has  he  not,  in  the  way  of  bill,  been 
examining  them  both,  and  examining  them 
to  the  utmost  •>  Ye* ,  but  (not  to  revert  to 
the  raic  incidents  and  considerations  above 
mentioned)  against  the  making  use  of  the 
testimony  of  one  defendant  against  anothei, 
thcie  is  this  objection  As  against  himself, 
defendant?  Pnmus  has  1  een  sufficiently  exa- 
mined for,  to  extract  fiom  him  such  facts 
arid  cncumstanccs  as  make  foi  his  own  ad- 
vantage, no  counter  mtei rogation  can  be  ne- 
ce^saiy  But  as  against  defendant  Secundus, 
defendant  Pninus  has  not  been  suflicicntly 
examined  for,  in  ordei  to  extract  fiom  de- 
fendant Primus  die  whole  of  the  facts  and 
circumstances  within  his  knowledge  that  make 
foi  the  advantage  ot  defendant  Secundus 
countei-iiitcnogcition  m<i\  he  necessary,  and 
Mich  counler-iiitrriogation  defendant  Secun- 
dus  has  had  no  oppoihnnl  v  of  administering* 

But  if,  in  behalf  oi  the  plaintiff,  and  as 
against  defendant  Secundus,  defendant  Pri- 
mus has  been  examined  in  the  character  of  a 
witness  —  it,  pro  /afflo,his  testimony  has  been 
exti acted  fiom  him  in  the  shape  of  deposi- 
tions, as  above  explained  ,  — he  having  been 
examined  (as  against  defendant  Secundus)  in 
the  character  of  a  witue&\9  defendant  Secun- 
dus has  had,  or  at  least  might  hive  had,  and 
ought  to  have  had,  the  faculty  of  count ei - 
intenogating  him  of  peifoiining  upon  him 
that  opciation  which,  by  an  abuse  ot  words, 
is  called,  in  equity  language,  aos\-cxamina- 
twn  (just  as  if  it  weie  the  «*ame  operation 
that  in  common-law  puxediue  goes  by  that 
name,)  upon  exactly  the  same  plan,  how  itn- 
peifect  soever,  in  which  the  opeiation  so  de- 
nominated is  performed  upon  an  extraneous 
witness. 

Suppose  two  plaintiffs,  and  suppose  either 
defendant  (say,  as  before,  defendant  Primus) 
to  be  examined  at  the  instance  of  plaintiff 
Piimus  as  against  plaintiff  Secundus;  the  case 
may  be  much  the  same  as  the  last.  By  the 
interrogatories  put  in  the  bill,  and  therefore 
put  by  both,  as  much  of  the  facts  and  circum* 
stances  as  make  in  favour  of  the  one  will  have 
been  extracted,  as  of  those  which  make  in 
favour  of  the  other.  True ;  if  he  to  whom 
the  truth,  taken  in  its  totality,  is  believed  by 
him  to  be  adverse,  will  consent  to  the  inter- 
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rogations  necessary  to  the  complete  extrac- 
tion of  it:  but  such  candour  is  too  much  to 
be  in  every  case  expected.  Suppose,  then,  a 
failure  of  union  in  this  respect, — the  resource 
will  be,  on  the  one  hand,  an  examination  per- 
formed on  defendant  Primus,  on  the  footing  of 
a  witness,  at  the  instance  of  plaintiff  Primus 


character  of  plaintiff,  such  objection  would 
certainly  not  harmonize.  For,  among  the 
distinguishing  features  of  equity  law,  one  of 
the  most  characteristic  is,  the  affording  to  the 
plaintiff  that  power  which  the  gentle  hand  of 
common  law  will  not  trus?t  him  with— -the 
power  of  extracting  testimony  in  his  favour 


as  against  plaintiff  Secundus ;  on  the  other     from  the  bosom  of  his  adversary, 

hand,  cross-examination  of  the  same  dcicn-         Hut,  —  on  the  ground  of  another  principle, 

dnnt- witness  by  plaintiff  Secundu*.  |  acted  upon  at  least,  if  not  oppnly  recognised, 

Now,  then,  in  regard  to  interest.  Some  in  equity  law,  —  testimony  adverse  to  the  in- 
interest,  opposite  to  that  of  the  plaintiff,  do-  terestof  a  defendant  ought  not  to  be  extracted 
fondant  Primus  must  have,  or  be  liable  to  at  the  instance  of  any  co-defendant  —  at  the 
have;  else,  even  though  the  cause  were  \\hat  instance  of  any  poison  but  a  plaintiff.  Prom 
in  equity  law  is  called  an  amicable  one,  there  a  plaintiff,  testimony  is  not  allowed  by  equity 
could  be  no  cause.*  Hut  it  may  be,  that —  law  to  be  extracted  in  any  shape,  by  or  at  the 
though  the  two  defendants  have  each  of  them  instance  of  a  defendant :  why  should  that  of 
an  interest  opposite  to  that  of  the  plaintiff —  a  defendant  be  allowed  to  be  thus  extracted, 
defendant  Piimus  as  to  i-ome  point  in  dispute  '  by  or  at  the  instance  of  another  defendant? 
between  the  phiintiffand  defendant  Seeundus,  i  Not  from  a  plaintiff;  because,  were  that  al- 
has  an  interest  of  his  own,  opposite  to  that  lowed,  the  law\eis  would  be  defrauded  of 
of  defendant  Sccundua.  ,  the  benefit  of  another  ciui«e,  under  the  name 

In  this  c.i*c,  supposing  the  interest  to  be  j  of  a  cro->s  cause.  How  should  it,  therefore, 
of  that  sort  which  in  equity  law  ranks  under  i  from  a  co-defendant  ?  Would  not  a  loss  of 
that  name — and  supposing  the  interest  to  be  (  the  sune  nature  be  incurred  '  It  would  not 
of  that  nature,  that,  by  dotendaiit  Primus's  i  be  called  a  cro^s  cnu^e,  indeell ;  but  so  long 
deposing  to  the  prejudice  of  the  interest  of  as  it  had  the  beneficial  properties,  names 
defendant  Secundu-,,  the  interest  of  defendant  ' 
Piimus  would  bo  served,  —  the  allowjiiice  of 


an  objection  to  the  admission  of  the  testimony 
of  defendant  Piimus,  \\ould,  if  made  on  the 
part  of  defendant  Seeundus,  be  consistent 
enough  with  the  ^eneuil  punciple. 

l>ut  now,  lot  it  be  at  the  instance  of  de- 
fendant Seeundus,  that  the  testimony  of  de- 
fendant Primiii  is  called  for  :  and  let  the 
interest  of  defendant  Piimus  be  such,  that, 
by  delivering  the  testimony  so  called  for,  his 
own  interest  \\ould  be  disserved.  Would  an 
objection,  on  the  score  of  interest,  lie,  in  the 
mouth  of  defendant  Piimus,  whose  testimony 
is  thus  called  foi,  1o  his  own  prejudice  and 
against  his  own  \vill  ? 

With  the  general  principle  which  gives  to 
every  man  in  the  character  of  plaintiff  the 
remedy  by  bill  against  even  other  man  in  the 


*  In  equity,  about  half  the  number  of  causes 
that  come  before  the  court  (at  least  in  by  f,ir  the 
busiest  of  the  t\vo  great  equity  courts,  the  Court 
of  Chancery)  are  amicable  causes.  At  common 
law,  there  is  scarce  such  a  thing  as  an  amicable 
cause.  In  equity,  what  is  there  that  should  be 
so  much  more  prolific  of  amity  than  in  common 
law?  To  friends,  as  well  as 'foes,  the  younger 
sister  is  a  still  more  merciless  vampire  than  the 
elder.  To  the  uninitiated,  the  problem  will  have 
all  the  air  of  an  enigma.  The  solution  will  be 
to  be  found  in  the  complicated  nature  of  the 
greater  part  of  the  causes  that  come  before  a 
court  of  equity  (the  original  courts  not  having 
powers  adequate  to  the  treatment  of  complicated 
cases;)  so  complicated,  that,  to  save  themselves 
from  an  infinite  swarm  of  contingent  suits,  par. 
ties  ftuftmit,  by  general  consent,  to  the  pre^nre 
of  one  actual  one. 


\\ould  not  be  worth  thinking  about. 

The  man  of  law  is  not  consistent  in  any- 
thing—  not  even  in  rapacity.  Where,  at  the 
instance  of  a  defendant,  the  plaintiff  is  to  be 
examined,  they  will  not  suffer  it  to  be  done 
without  a  cause  on  purpose:  where,  at  the 
instance  of  a  detend.mt,  another  defendant 
is  to  be  examined,  it  may,  perhaps,  not  have 
occurred  to  them  to  discover  the  bame  impe* 
dunents. 


CHAPTER  V. 

• 

oiillilN  OF  THE  ABOVE  EXCLU- 
1171  LH. 


1'K<>B.\1IIJ 


\Vi:  may  now  take  our  leave  of  the  two  Latin 
maxim*,  under  which,  when  laid  together, 
little  li'*^  than  the  whole  subject  of  the  pre- 
sent Hook  may  be  cotnprehended;  — 

1.  A"r/wy  di'ltct  ewe  tt'Kfis  in  proprid  causd. 

2.  ,Vi//io  ttnetnr  seipsum  prodere. 
Of'earti  of  them  we  *ee  that  — 

1.  In  the  character  of  a  general  declara- 
tive proposition,  undertaking  to  represent  the 
actual  state  of  the  established  law,  it  is  no- 
toriously fake;  it  swerves  most  widely  and 
notorious!)  from  the  truth. 

2.  That,  when  compared  with  the  ends  of 
justice,  and  the  dictates  of  utility  in  that 
behalf,  it  is,  in  so  far  as  the  fact  declared  by 
it  is  true,  deplorably  pernicious. 

3.  That,  in  delivering  these  rules  (each  of 
them)  as  true  without  exception,  M  Black* 
stone  (for  example)  and  so  many  others  have 
done,  they  have  uttered  so  many  most  paU 
pable  amf  notorious  untruths;  trusting  ^  for 
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the  reception  of  the  propositions  in  the  cha- 
racter of  true  propositions,  and  for  their  own 
escape  from  the  disgrace  generally  and  wor- 
thily attached  to  improbity  m  that  disgiace- 
fbl  shape — to  the  confusion  in  which  the 
subject  has  been  involved  by  their  aits,  and 
to  that  general  and  indefatigably  cultivated 
ignorance,  by  which  all  who  do  not  stand 
engaged  by  sinister  inteiest  to  defend  and 
propagate  the  misrepresentation,  are  debaired 
arid  disqualified  from  detecting  it  * 

4.  That,  in  favour  of  the  rule  protending 
to  oppose  an  effectual  bar  to  self-dither*  ing, 
under  the  name  of  self-bit  ra}ing,  testimony, 
the  plea  of  humanity  and  tenderness  is  a 
mere  pretence. 

5.  That,  by  the  unhappy  success  with  which 
this  pretence  has  been  played  oil,  a  most 
pernicious  and  widely  spiuad  coi respondent 
superstition  has  been  propagated  and  looted 
in  the  public  mind  insomuch  that  the  people, 
having  been  generally  duped  by  this  impost  in  e, 
have  been  to  such  a  degiee  deceived,  as  to  ic- 
gard  with  emotions  of  respect  and  giatitude 
the  treachery  by  which  their  deaicbt  intercuts 
have  thus  been  Sam  fired 

The  truth  of  the  above!  proportions  is,  it 
is  presumed,  tolerably  well  established  But, 
being  thus  mischievous,  how  came  it  to  be 
established  }  By  what  considerations  did  it 
recommend  itself  to  the  minds  of  those  by 
whom  it  has  been  established  '•> 

Interest,  sinister  interest,  though  in  every 
country  it  will  account  so  satistaetonl}  for 
the  jurisprudents!  9}  stem,  \vill  not  aiFoid  a 
separate  account  foi  eveiy  paiticular  airange- 
inent.  In  some  instances,  interest  would  really 
be  neuter  in  othei  s  its  indications  might  fail 
of  being  perceived  and  whcrevei  there  is 


•  Blackstone  scruples  not  to  assert,  in  express 
terms,  that  "  the  law  of  England  . ...  to  avoid 
all  temptations  of  perjury,  lays  it  tlown  as  at* 
invariable  rule,  that* nemo  testts  esse  dehet  tn 
proprid  eausd  — Comm.  in  c*23  (p.  371.) 

From  this,  than  which  a  more  rank  misrepre- 
sentation never  was  committed  to  paper,  let  any 
one  judge  of  the  sort  ofcmformauon  by  which 
the  mums  of  all  the  rising  generation,  and  (in  a 
word)  of  all  who  are  not  piofessed  lawyers,  are 
condemned  to  be  poisoned,  on  a  sibjeft  so  im- 
portant as  that  of  law,— that  rule  of  action,  for 
the  ignorance  or  misconception  of  which  they  are 
punishable  every  moment  of  their  lives ! 

Thus  much  as  to  matter  of  fact :  and  note, 
that*  as  to  matter  of  reason,  it  is  on  this  noto- 
rious and  wide-stretching  falsehood,  in  conjunc- 
tion with  a  real  truth, — viz.  the  "  sufficiency  of 
one  witness,"  and  he  the  sort  of  witness  on  whom 
an  exclusion  is  so  falsely  represented  as  put  by 
tW  > ule,— that  Blackstone  grounds  "  the  supe- 
rior reasonableness  of  the  law  of  England,"  as 
to  the  point  in  question :  a  superiority  "  acknow- 
ledged" (he  gives  us  to  understand)  by  the  Ro- 
man law,  and  by  the  Scotch  law  as  a  branch  of 
it  From  the  correctness  of  the  picture  in  point 
of  fact,  here  (as  elsewhere)  judge  of  the  value 
of  the  praise. 


nothing  to  be  got  by  thwarting  public  opi- 
nion, there  is  eveiy  thing  to  be  saved  by  con- 
forming to  it. 

The  maxims,  or  general  propositions,  to 
which  the  most  extensively  applicable  notions 
of  jurisprudents!  law  have  been  consigned, 
have  owed  their  oiigm  (when  not  to  official 
and  sinister  interest)  to  some  play  of  the  af- 
fections or  the  imagination — to  some  anti- 
pathy, sympathy,  01  caprice — now  and  then 
to  some  view  of  utility,  though  almost  always 
either  too  scanty  or  too  wide  For  the  times 
when  these  maxims  have  been  formed  have 
been  times  of  inexperience  —  times  in  which, 
foi  want  o(  the  requisite  mass  of  expei  icnce, 
something  was  omitted,  that  required  to  be 
either  added  to  the  extent  of  the  proposition 
or  subtracted  fiom  it,  ere  it  could  be  rendered 
commensurate  to  the  exigency  of  the  public 
interest  on  that  ground 

Suppose*  the  maxim  to  have  had  its  root 
in  general  utility  By  the  inordinate  extent 
assumed  by  it,  it  would  spread  fai  beyond 
the  root ,  including  particulai  piopositions  m 
abundance,  for  which  no  loot  could  be  found 
cither  on  the  ground  of  utility  or  any  other. 

From  the  observation  of  the  prevalence  of 
*clt-regaidmg  mteyst  in  every  human  bosom 
(a  principle  upon  which  the  individual  and  the 
species  depend  for  their  pieseivation,)  and  of 
the  undesirable  influence  which  this  principle 
was  so  apt  to  exercise  upon  human  testimony, 
— judges  —  men  delegated  by  the  sovereign 
to  dispose  of  the  fate  of  othei  &  foi  whom  they 
had  no  regaid,  sometimes  by  punishing  their 
offences,  sometimes  by  terminating  their  dis- 
putes—  foimed  to  themselves,  at  an  early 
period,  this  general  ptoposition  or  maxim, — 
No  man  ought  to  be  a  witness  m  his  own 
cause  It  is  susceptible  of  moie  senses  than 
one  but  in  no  sense  would  it  ever  have 
gained  footing,  had  it  not  been  for  the  indif- 
ference of  those  by  whom  it  was  applied,  to 
its  effect  upon  the  feelings  and  interests  of 
those  to  whose  concerns  it  was  applied  At 
bottom,  in  the  breast  of  the  judge  by  whom 
it  was  first  broached,  it  could  have  bad  no 
more  wanantable  origin  (whether  he  were 
or  weie  not  aware  of  it)  than  that  of  a  desire 
to  save  his  own  time  and  trouble:  foi,  be  he 
who  he  may, — let  bis  existence  have  occu- 
pied this  or  that  portion  of  space  and  time, 
—  what  he  could  not  but  be  conscious  of,  is, 
that  in  those  instances  in  wbicb,  having  a  real 
interest  m  forming  a  right  decision,  he  has 
felt  a  real  anxiety  to  render  it  conformable  to 
the  truth  of  the  case, — in  a  word,  as  often 
as,  in  the  character  of  the  father  or  master 
of  a  family,  he  bas  been  really  solicitous  to 
come  at  the  trutb,  and  the  whole  truth, — 
his  conduct  bas  never  been  such  as  this  maxim 
prescribes  Pursue  its  application  to  the  daily 
concerns  of  a  family,  and  extend  it  to  every 
family,  you  will  find  it  incompatible  with  the 
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existence  of  the  species  for  any 
length  of  time. 

Whatever  was  the  real  reason, — the  osten- 
sible reason,  the  reason  aligned  to  the  puhhc, 
is  evident  enough :  the  danger  of  deception 
• — the  danger  lest  the  judgment  of  the  judge 
should  be?  misled,  hy  testimony  issuing  from 
a  source  from  \\  hich  it  was  so  liable  to  receive 
a  direction  deviating  from  the  path  of  truth, 
the  only  path  that  loads  to  justice. 

In  this  way  the  s\stem  of  exclusion  first 
introduced  itself:  attaching  upon  both  parties 
in  a  uiuse,  defendant  as  well  as  plaintiff;  but 
in  the  first  instance,  and  with  gieatest  effect, 
upon  the  plaintiff,  with  whom  everv  suit  ori- 
ginates :  upon  the  testimonx  of  the  plaintilf, 
considered  as  proffered  b\  himself. 

By  favour  oi  the  weakness  of  the  human 
mind,  and  the  indistinctness  and  variability  of 


moTiy  of  a  defendant,  considered  as  called  for, 
against  his  will,  by  hU  adversary  the  plaintiff, 
or  by  the  judge. 

The  case  thus  far  under  consideration  is  a 
simple  case:  parties,  at  most  but  two;  one 
on  a  side.  In  a  suit  of  the  criminal  kind, 
instituted  and  cariied  on  bv  the  judge  alone, 
without  the  intervention  of  any  individual  in 
the  character  of  plaintiff,  the  number  of  the 
parties  is  c\cn  reduced  to  one. 

In  a  case  thus  simple  —  so  far  as  exclu- 
MOII  hikes  place  —  there  can  be  no  room  lor 
doubt  (as  far  as  utility ,  or  the  semblance  of  it, 
is  concerned)  in  which  quarter  (that  is,  in 
which  of  the  t\\o  maxims  above  mentioned) 
the  prohibition  originates.  Is  it  by  the  party 
himself  that  the  judge  is  called  upon  to  re- 
ceive his  testimony?  Fear  of  deception  is 
the  reason  or  the  pretence,  and  the  maxim 


language, —  under  the  influence  of  supci  \cn-  !  is,  No  111:111  ought  to  be  .1  witness  in  his  own 


ing  circunistanc1'  s  —  maxim*  ( mor^ especially 
maxims  of  jurisprudence)  have  received  an 
extension,  sometimes  for  the  better,  some- 
times for  the  woise.  I5v  the  maxim  of  Eng- 
lish constitutional  law,  "the  king  can  do  no 
wrong,"  nothing  moie  was  pinhahly  meant 
by  the  fiist  fiamcr  ot  it,  than  to  expic^  the 
inviolability  of  that  fun<'ti<twi\ .  under  favour 
ot  the  ambiguitv  of  the  sen^c  attached  to  the 
word  can,  some  opposition  la\v\er  ot  thed;iy 
took  occasion,  by  a  happy  cxcition  <-f  pro- 
fessional art,  to  graft  upon  that  manilo'-tation 
of  power  a  declaration  of  impotence.  Had 
l.i \\  \ercraft  never  exerted  itself  to  an\  woise 
pm  pose,  the  demand  lor  these  pages  \\ould 
never  have  existed. 

From  the  observation  of  the  perturbation 
that,  would  natuially  manifest  itself  in  the 
countenance  of  a  malefactor,  when  questioned 
on  the  subject  of  his  misdeeds,  some  judge 
(actuated  b\  mi-applied  compassion,  or  pos- 
sibly by  corrupt  p.ntiality,  or  society  in  ^uilt) 
took  occasion  to  desUt  troin  the  inquiry, 
grounding  the  dereliction,  pcihups,  on  a  new 
and  shained  interpretation  of  the  maxim,  No 
man  ought  to  be  a  witness  in  his  o\\n  cause. 
If  the  practice  original ly  i  cst ed  on  t  hat  gi  ound, 
it  di<l  not  Ion;  remain  theio;  since  a  fresh 
ground  was  made  for  it  in  the  nanower  and 
more  apposite  maxim,  No  man  is  bound  to 
crimiimte  —  or  (in  language  more  rhetorical, 
more  delusive,  and  therefore  better  adapted 
to  the  purpose)  to  accuse  —  himself. 

Be  this  as  it  may;  the  system  of  exclusions 
came  in  this  way  to  be  extended  to  the  testi- 


cau«?e.  Is  it  by  the  adveise  party  that  the 
judge  is  called  upon  to  icoeivi,  and  (as  it  is 
not  in  the  nature  of  the  case  that  it  should 
be  delivered  willingly)  to  compel,  the  testi- 
mony? Fear  of  vexation  is  die  reason  or 
tin1  pietence,  and  the  maxim*  is,  No  man  is 
bound  —  or,  No  iifnn  ou^hl  to  be  bound- 
to  eliminate,  accuse,  or  (to  slide  it  on  to 
nnn-criminal  cases)  hurt,  harm,  injure,  pre- 
judice, himself. 

Hut,  for  this  long  time,  causes  have  from 
time  to  time  appealed,  of  a  more  complicated 
texture:  causes  piesentmg,  either  on  one  side 
(and  on  either  side,)  or  even  on  both  sides, 
parties  in  gi  cater  number:  two,  or  a  number 
indefinitely  Beater;  but  on  this  occasion,  for 
exemplification,  two  will  serve  as  well  as 
twenty. 

Suppose  two  on  each  side:  what  is  to  be 
done  here?  Applj  the  true  icason,  fear  of 
deception,  fear  fit  \c\ation;  joii  will  now 
4jnd  cases  yi  which  they  will  not  hold.  No 
matter:  the  maxim  is  fiamed;  it  has  attained 
its  full  growth:  it  has  Paken  root  of  itself: 
it  has  IK  come  famili.ir  to  man}  a  tongue,  the 
head  containing  \\lnch  *aw  no  reason  for  it, 
nor  ever  thought  it^vorth  while  to  look  for 
one. 

If  f  Iris  be^so,  on  Hits  ground  then  we  must; 
look  for'the  origin  of  the  practice  in  one  or 
other  of  the  two  maxims ;  giving  up  the 
idea  of  looking  for  a  reabon,  in  the  conduct 
of  men  to  whom  it  never  occurred  to  look  for 
a  reason  —  to  look  for  anything  beyond  the 
rule. 


PART    VI. 
OF  DISGUISED  EXCLUSIONS. 


CHAPTER  I 

EXCLUSION  OF  FVID1NCE  *OIl  WANI  OP 
MULTIPLICITY 

§  1.  Impropriety  of  exclusion  on  this  yround* 

ON  the  several  preceding  grounds,  the  im- 
propriety of  the  practice  of  excluding  evidence 
has  been  rendeicd,  I  am  inclined  to  think, 
sufficiently  apparent  if  so,  on  the  piesent 
giound,  it  must  be  much  inoic  palpable  In 
those  cases,  a  cause  ot  suspicion,  and  foi  the 
most  part  not  an  ill-giounded  one,  exists 
and  the  error  consists  in  employing  exclusion, 
where  watchfulness  alone  would  ha\e  betn 
the  proper  remedy  In  the  present  instance, 
not  so  much  as  the  slightest  cause  of  suspicion 
is  so  much  as  faftcicd  to  exist;  and  yet  a  man 
is  excluded  without  mercy.  Excluded  ,  and 
for  what  reason  ?  Foi  this,  and  this  alone , 
that  another  man,  having  it  in  hit*  powei  to 
give  evidence  peitment  to  the  case,  is  not  to 
be  found. 

When  suspicion  is  the  giound  of  exclusion, 
the  assumption  is,  that  some  men  (i  e.  all 
men  belonging  to  any  of  the  suspected  classes) 
are  liars.  Wheie  want  ot  multiplicity  ot  evi- 
dence is  the  ground,  the  assumption  is,  that 
all  men  —  all  men  without  exception,  aie  in 
this  unhappy  case.  Take  any  two  men,  men 
of  the  most  trustworthy  complexion,  as  well 
in  respect  of  individual  chaiacter  as  in  lespect 
of  station  in  hfe  take  thcs'e  two  men;  if 
a  demand  foi  their  testimony  happens  to  be, 
presented  by  two  di{jfeient  cause*,  they  aie 
both  of  them  mcoi  i  igible  liars,  and  neither 
of  them  ought  to  be  he  A  id  if,  on  the  con- 
trary, the  like  demand  happens  to  be  pro- 
duced by  one  and  the  sftme  cause,  both  of 
them  ought^to  be  heard  •—  both  these  liars  be- 
come good  "witnesses  *  ti 

I  have  already  had  occasion  to  remark  the 
incongruity  of  the  law's  taking  upon  itself  to 
know  more,  and  that  in  all  ca«»es,  of  the  de- 
gree of  credit  due  to  evidence,  than  those  who 
have  the  evidence  before  then  eyes  Hei  e  the 
incongruity  is  still  gi  eater.  In  the  case  of  the 
biadmissibility — the  incapacitation,  the  judge 
or  jury  have  not  formed  any  opinion ,  be- 
cause they  have  not  been  allowed  to  hear  the 
grounds  on  which,  and  on  which  alone,  an 
opinion  could  have  been  foimed.  In  the  case 
of  the  requisition  pf  two  witnesses/  they 
hare  heard  evidence,  and  such  eudence  as 

*  As  in  iti&eft  of  treason  aqd  perjury. — Ed. 


hath  appeared  satisfactoiy  to  their  minds 
The  jury  aie  satisfied ,  the  judge  is  satisfied; 
the  prosecutor  is  satisfied ,  the  advisers  of  the 
ciown  aie  satisfied,  eveiybody  who  has  had 
any  opportunity  of  knowing  anything  of  the 
matter  is  satisfied  it  is  in  the  midst  ot  all 
t  his  satisfaction ,  that  the  legislator,  who  knows 
nothing  about  the  inattei,  who  has  no  possi- 
bility of  knotting  anything  about  the  mattei, 
chouses  to  remain  unsatisfied  He  chooses  ra- 
ther to  suppose  that  a  witness,  whom  he  knows 
nothing  abotit,  is  pmjuied,  and  a  jury,  a  judge, 
a  set  ot  mmisteifc,  whom  he  knows  as  little 
about,  deceived,  than  than  that  one  accused 
pei  son,  about  whom  he  knows  as  little,  arid 
whom  all  these  persons  have  concuned  in 
believing  guilty,  was  leally  so 

In  speaking  ot  the  witness,  I  *ay  pcrjwcd 
and  such  accoidmg)/  is  the  supposition,  and 
the  only  supposition,  pioceeded  upon,  in 
the  case  upon  which  this  pi  o vision  has  been 
giounded  for,  as  to  any  particular  danger 
which  the  witness  may  be  supposed  to  be 
under,  of  having  fallen  into  an  involuntary 
mistake,  there  is  nothing  in  any  of  the  cases 
in  which  this  regulation  has  been  ever  applied 
to  wan  ant  any  such  supposition,  nor  is  the 
regulation  ever  supported  on  any  such  ground., 
Such  then  is  the  supposition,  which  the  legis- 
lator chooses  as  the  mo»t  probable  ,  that  one 
man,  of  whom  he  knows  nothing,  has  made 
himself  guilty  of  peijury —  a  man  whom  all 
who  have  had  the  oppoitumty  of  knowing 
anything  about  him,  concur  in  believing  in- 
nocent,— lather  than  that  anothei  man,  whom 
all  who  have  heai  d  the  case  concui  in  believing 
guilty,  was  guilty,  of  another  offence. 

Thus  much  as  to  the  impiopriety  and  in- 
consistency of  the  rule  Next,  as  to  its  mis- 
chievousness  in  compmison,  as  before,  with 
the  tales  by  which  an  exclusion  is  put  upon 
Witnesses  of  a  particulai  sort.  In  the  latter 
case,  the  witness  or  witnesses,  on  whose  per- 
sons or  in  whose  piesence  a  malefactor  is 
allowed  to  commit  whatever  dimes  or  other 
offences  he  pleases,  must,  to  give  the  male- 
factor the  benefit  of  the  licence,  be  taken  out 
of  the  suspected  classes,  in  the  present  case, 
all  individuals,  withoutexception,  are  allowed 
to  be  pitched  upon  as  victims  or  witnesses. 

In  ^  particular  state  of  things,  it  is  true, 
the  mischief  is  greater  in  those  cases  than  in 
this.  In  those  cases,  the  number  of  witnesses 
in  whose  presence  the  crime  or  other  offence 
is  allowed  to  be  committed,  is  without  stint: 
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on  the  present  ground,  the  number  of  wit- 
nesses in  whose  presence  it  is  lawful  to  com- 
mit the  crime  or  other  offence,  extends  not 
beyond  one.  But  the  facility  given  to  de- 
linquency by  the  removal  of  the  restriction  in 
respect  to  number  in  tho-e  cases,  will  scarcely 
be  found  to  be  equal  to  that  which  is  afforded 
by  the  removal  of  all  restrictions  in  respect 
of  quality  in  the  present  case. 

The  accomplice,  who  is  sufficient  to  en- 
able a  man  to  commit  the  crime,  not  being  <uf- 
frcient  to  produce,  by  (he  testimony  of  his  lips, 
his  conviction  of  and  for  such  crime,  —  each 
malefactor  has  thus  a  ticket  of  exemption 
to  dispose  off  in  favour  of  any  associate  who 
may  be  disposed  to  juiu  with  him  in  any  for- 
bidden enterprise. 

Thus  much  as  to  the  effect  of  the  exclu- 
sion in  causes  of  a  penal  nature.  In  regard  to 
tliosfe  of  a  non-penal  complexion,  the  effect  is 
still  the  same  in  kind,  varying  onl\*in  respect 
of  the  importance  ot  the  cause.  Following 
the  same  rules,  the  task  of  giving  it  a  sepa- 
rate exemplification  under  this  sepaiate  head, 
may  be  dispensed  with. 

Such  is  the  price  paid  for  the  security  in 
question:  viz.  tor  the  dil^iTence  in  point  of 
danger  between  the  ca^e  wiieic*  theiv  au»  two 
witnesses  in  pi  oof  of  guilt,  and  tin1  case  in 
which  there  is  but  one  Such  is  the  pi  ice 
paid  for  this  secuiity;  and  after  all,  what  is 
it  worth  ?  In  the  multitude  of  counsellors, 
savs  the  proverb,  there  is  safety;  in  the  mul- 
titude of  witnesses  there  may  be  some  *ort 
of  safety,  but  nothing  more:  it  is  by  weight, 
full  as  much  as  by  tale,  that  witnesses  are  to 
be  judged.  Ponder  c,  non  numvro.  From  num- 
bcis  (the  particulars  of  the  case  out  of  the 
question)  no  just  conclusion  can  be  formed. 
Nothing  can  be  weaker  than  the  best  secuiity 
that  can  be  derived  fiom  numbers.  In  many 
cases,  a  single  witness,  by  the  simplicity  and 
clearness  of  his  narrative,  by  the  probability 
and  consistency  of  the  incidents  he  relates, 
by  their  agreement,  with  other  matters  of  fact 
too  notorious  to  stand  in  need  of  testimony, 
—  a  single  witness  (especially  if  situation 
and  character  be  taken  into  account)  will  be 
enough  to  stamp  conviction  on  the  most  re- 
luctant mind.  In  other  instances,  a  cloud  of 
witnesses,  though  all  were  to  the  same  fact, 
will  be  found  wanting  in  the  balmce.  There 
is  no  man  conversant  with  the  business  of 
the  bar,  whose  experience  has  not  presented 
him  with  instances  of  dozens  of  witnesses 
opposed  to  each  other  in  the  same  cause,  line 
against  line,  and  whose  testimony  has  been 
of  such  a  nature,  that  (howsoever  it  may  have 
been  in  regard  to  mendacity)  falsehood  must 
have  been  on  one  side  or  the  other.  Naval 
trials  are  pregnant  with  instances  in  favour 
of  this  remark.  According  to  Hume,  on  the 
subject  of  an  engagement  between  Blake  and 
Tromp,  the  unarimou?  testimony  of  the  Eng- 


lish captains  was  contradicted  by  the  una- 
nimous testimony  of  the  Dutch.  Let  any 
man  read  the  trials  of  Keppel,  Palliser,  or 
Molloy,  and  then  say  whether  security  resides 
in  numbers.  • 

Let  me  not  be  mistaken.  I  do  not  mean 
to  insinuate  (it  would  be  absurdity  to  insi- 
nuate) that  the  requisition  of  a  second  witness 
adds  nothing  to  the  security  against  perjury. 
No  doubt  but  that,  the  greater  the  number  of 
witnesses  you  require,  the  greater  the  seen- 
ritj  against  perjury.  All  1  contend  for  is,  that 
that  soniiity  (be  it  greater  or  less,)  is  not  so 
nece— arv  as  that  jou  should  pay  so  great  a 
price  for  it,  as  you  do  pay,  and  must  pay,  by 
the  licence  you  thereby  grant  to  commit  the 
crime  in  the  presence  and  with  the  aid  of 
any  wir. 

44  Krason,"  says  Montesquieu,**  "  requires 
t  \\ouil  litres,  because  a  witness  who  affirms, 
and  a  partv  accused  who  denies,  make  asser- 
tion -in.iiiM  abortion,  and  it  icquires  a  third 
to  tut  n  the  scale."  This,  by  way  of  proof 
ot  the  proposition  immediately  pieceding:  — 
*•  Tlh1  la\vs  which  cause  a  man  to  peribh  upon 
the  deposition  of  a  single  witness,  are  fatal 
to  libert)."  This  observation,  short  as  it  ia, 
teems  with  errors. 

1.  The  equality  maintained  turns  upon  this 
supposition,  and  no  other,  vix,  that  it  is  ad 
unlikely  that  a  person  accused,  being  guilty, 
should  aver  himself  to  be  innocent,  as  that 
a  partv  accused,  being  innocent,  an  accuser 
should  avei  him  to  be  guilty  :  in  other  words, 
that  it  is  as  likely  a  man  should  violate  truth 
for  the  purpose  of  injuring  an  innocent  person, 
as  for  the  purpose  of  saving  himself.    Such  is 
the  supposition ;  but  surely  nothing  can  be 
more  ill  grounded.    The  assertion  of  the  wit- 
ncs-s  ajnounts  to  something  —  the  denial  of 
the  accused  amounts  to  almost  nothing:  for 
he  speaks  under  the  terror  of  the  law,  whitli 
(fe  votes  him  to  certain  punish  men  tin  the  event 
of  his  not  denying.         • 

2.  Another  error  is,  the  supposing  that  any 
rational  conclusion  can  be  drawn  from  the 
mere   circumstance  4>f  number,  as  between 
accusers  and  defendants,  without  taking  into 
the  account  the  particular  circumstances  of 
each  ca-t'.f  * 

JJ.  A  third  incongruity  is,  the  confounding 

*  Esprit  des  Loix,  liv.  xii.  c.  3. 

f  It  is  on  the  same  ridiculous  plea,  that  the 
testimony  of  a  single  witness  has  been  determined 
in  English  law  to  be  insufficient  to  ground  a 
conviction  for  perjury :  **  because,"  we  are  told, 
"  there  would  only  be  one  oath  against  another/9 
Irrefragable  logic  this,  if  all  oaths  be  exactly 
of  equal  value,  no  matter  what  may  be  the  cha- 
racter of  the  swearer,  and  to  the  action  of  what 
interests  he  may  be  exposed.  It  is  on  the  same 
ground,  that  no  decree  can  be  made,  in  equity, 
on  the  oath  of  one  witness,  against  the  defen- 
dant's answer  on  oath*  (See  the  following  sec- 
tiun.)—  Editor. 
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tbe  case  of  witnesses  with  that  of  j  udges  :  for 
though  witnesses  are  the  persons  he  speaks 
of,  the  situation  he  places  them  in  is  that  of 
judges.* 

4.  A  fourth  incongruity  is,  tHe  making  up 
the  proposition  and  the  demonsti  ation  m  such 
a  manner  as  not  to  fit  one  another  in  point 
of  extent  ;  in  consequence  of  which  want  oi 
just  coincidence,  nothing  can  be  concluded  — 
The  case  necessarily  supposed,  extends  over 
no  more  than  one  of  the  two  divisions  into 
which  the  field  of  law  is  divided,—  viz  the 
criminal  :  and  the  reason  is  one  that  applies 
to  civil  as  well  as  to  criminal,  though  it  ap- 
pears not  that  Montesquieu  wa&  awaie  of  the 
application 

The  occasion  to  which  his  view  seems  to 
have  been  confined,  the  only  occasion  speci- 
fied, is  still  nauowei  —  that  subdivision  ot  the 
criminal  law,  which  concerns*  offences  thai- 
have  been  punished  with  the  punishment  of 
death.  lie  might  have  been  light  in  sajmg 
that  laws  which  cause  a  man  to  polish  upon 
the  evidence  of  a  single  witnc**,  aie  fatal  to 
liberty,  and  yet  not  right,  if  he  were  to  ex- 
tend tbe  same  bbbei  vation  to  cases  in  \vhuh 
death  was  not  included  in  the  punishment 

The  expression  cause  to  perish  —  font  pet  tr 
•—would  ot  itself  be  sufficient  to  ease  the 
case  of  the  weight  of  Montesquieu's  autho- 
rity, if  authority  were  capable  of  weighing 
against  reason  It  alludes,  to  all  appeaiame, 
to  the  practice  of  the  Roman  law  (the  law 
undet  which  he  had  been  used  to  act,)  which 
makes  conviction,  and  thence  in  capital  ca«cs 
death,  a  necewary  consequence  of  the  adverse 
deposition  of  two  witnesses,  —  leaving  no  op- 
tion to  the  judge 

Another  circumstance  that  contributes  to 
lighten  the  case  of  the  weight  of  lus  -autho- 
rity, is,  that  the  tnals  to  which  alone  he  had 
been  used,  and  which  alone  he  c*vi  be 


*  "  Left  loix  qui  font  p£rir  un  homine  sur  la 
deposition  (Pun  seal  temom,  sont  tatales  a  la 
hbert^  Laraison  en  exige  deux,  parce  qu'uu 
UJmoin  qui  affirme  et  un  accuse  qui  me,  font  un 
partage,  et  il  faut  un  tilrs  pour  le  vuufet  ."  — 
fesp.  aes  Loix,  liv  xn.  chap  3. 

1  have  made  the  best1  sense  of  the  passage  I 
could  ;  but  to  make  any,  it  was  neless&ry  to  de- 
part from  the  expression  :  for  the  expression  is 
a*  confused  as  the  opinion  is  ill  grounded. 

Voiding,  emptying  a  division,  may  be  good 
French,  and  I  suppose  is,  since  it  is  Montes- 
jjpiteu's;  hut  the  image  would  be  an  incongruous 
and  0l*c«rotructed  one  in  any  language.  The 
,  be  it  what  it  will,  may  be  terminated; 


but  how  a  division  can  be  emptied**  seems  not 
Vferv  pasy  to  conceive.  The  sort  of  division  to 
Which  the  phrase  seems  to  bear  allusion,  is  a  di- 
vision in  trie  number  of  persons  (judges,  for  in-* 
fttance)  having  a  wte,  as  the  phrase  is  (meaning 
a  w/M  in  any  assembly  invested  with  the  form 


rf  a  body  corporate*  This  supposes  the  two  as- 
sertions to  stand  on  equal  ground,  like  the  opi- 
nions of  two  fellow  judges  ;  but  the  case,  we  have 
teen,  i«  otherwise. 


stood  to  have  had  in  view,  were  trials  in  the 
judge's  closet,  without  a  jury,  and  on  which 
cross-examination  on  the  part  of  the  accused 
was  but  imperfectly  allowed — cross-exami- 
nation by  his  counsel  not  allowed. 

"  Fatal  to  liberty?"  What  means  liberty $ 
What  can  be  concluded  from  a  proposition, 
one  of  the  terms  of  which  is  so  vague  ?  What 
my  OH n meaning  is,  I  know,  and  I  hope  the 
reader  knows  it  too  Security  is  the  political 
blessing  I  have  in  view  security  as  against 
malefactors,  on  one  hand  —  senility  as  against 
the  instruments  of  government,  on  tbe  other. 
Security,  in  both  these  blanches  of  it,  is  the 
benefit,  the  making  due  provision  for  which, 
in  the  case  in  question,  is  the  object  of  these 
inquines 

Where  two  witnesses  have  been  required, 
the  piuiciple  of  detei  initiation  is  obvious 
enough  it  has  been  the  fear  of  giving  Until 
to  the  conViction  and  punishment  of  innocent 
pei sons,  if  in  each  case  the  testimony  of  a 
single  witness  were  held  sullirient.  Engrossed 
by  the  view  of  this  danger,  the  attention  has 
overlooked  the  so  much  gi  eater  danger  on  the 
other  side 

Foi  a  single  witness  to  pioduce  by  Ins  tes- 
timony the  conviction  of  an  innocent  per-on, 
it  is  not  sufficient  that  fahe  testimony  on  the 
side  of  conviction  should  have  been  given;  — 
it  must  al*o  have  obtained  credit  with  the 
judge,  it  mu«t  have  piodured  in  his  mind  a 
degiee  of  pci  suasion,  of  sufficient  strength  for 
the  purpose 

But,  even  among  the  vilest  of  malefactors, 
1  ba\e  all  cady  had  occasion  to  state,  no- 


as 


thing  is  mote  uncommon  than  false  testimony 
on  the  inculpative  side 

Whit  the  aigurneiit  supposes  is,  that  false- 
hood will  pie vdi  1  cvei  tiuth  falsehood  on 
the  inculpative  side,  over  tiuth  on  the  ex- 
culpative 

The  giving:  spcuntyto  the  innocent*  is  the 
object  and  final  cause  of  this  ill-considered 
sci  iiple  Of  what  desci  iption  of  t  he  innocent  ? 
Of  those,  and  those  alone,  to  \vhom,  by  fal«e 
testimony,  it  might  happen  to  be  subjected 
to  prosecution  in  a  couit  of  justice.  On  the 
other  hand,  those  to  whom,  in  consequence 
of  the  licence  gi  anted  by  this  same  rule,  it 
might  happen,  and  (if  the  rule  were  univer- 
sally known)  could  not  but  happen,  to  suffer 
the  same  01  woi  se  punishment  at  the  hands 
of  malefactors,  are  altogether  overlooked. 
The  innocent  who  scarcely  pi  esent  themselves 
by  so  much  as  scores  or  dozens,  engross  the 
whole  attention,  and  pass  for  the  whole  world. 
The  innocent  who  ought  to  have  presented 
themselves  by  millions,  are  overlooked,  and 
left  opt  ot  the  account. 

It  is  to  this  ill-considered  scruple,  that  the 
European  nations  have  been  indebted  for  the 
use  of  what  is  technically  called  torture;  1 
mean  in  tbe  most  usual,  and  most  exception* 
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ablet  application  of  it.  The  testimony  of  *a 
single  witness  was  not  sufficient  for  the  con- 
viction of  a  defendant ;  but,  in  a  case  capi- 
*ftlly  punished,  it  was  sufficient  to  wArrant 
the  applying  tort  in  e  to  him,  for  the  purpose  of 
compelling  a  confession.  Combined  with  this 
tremendous  exercise  of  severity,  what  then 
was  the  effect  of  thU  false  tenderness?  — 
In  some  cases,  to  produce,  by  dint  of  terror, 
a  not  very  satisfactory  confession*  in  other 
cases,  to  add  to  the  regular  punishment  this 
accidental  and  unnecessary  torment :  in  here 
and  there  an  instance,  to  enable  a  guilty  man, 
by  patience  under  torment,  to  escape  death, 
the  ultimate  punishment,  in  cases  in  which 
he  would  have  been  subjected  to  it  under  the 
English  mode  of  procedure. 

Under  the  best  system  of  jurisprudence,  it 
must  happen  now  and  then,  though  under  the 
worst  I  believe  it  to  be  extremely  rare,  that 
a  man  completely  innocent  shall  stiTeras  for 
a  capital  crime.  In  these  deplorable  cases, 
under  the  English  system,  which  admits  the 
grounding  conviction  on  :i  single  witness,  the 
innocent  victim  will  suffer  the  instantaneous 
and  in  a  manner  insensible  infliction,  and  no 
mon1.  Under  the  general  Liw  of  the  conti- 
nent, where \\T  the  application  above  spoken 
of  under  the  name  of  torture  was  in  u-c,  the 
unhappy  innocent  would  suffer  death  in  what- 
ever was  its  prescribed  form,  but  with  the 
previous  addition  of  a  state  of  torment  more 
terrible  than  twenty  deaths;  unless,  to  tree 
himself  from  it,  be  could  succeed  in  inventing 
a  credible,  though  false,  narrative  of  guilt. 

In  the  complication  and  intricacy  of  the  dis- 
cussions, of  which  a  rule  requiring  a  multi- 
plicity of  evidence  will  naturally  (not  to  say 
necessarily)  be  pregnant:  —  in  this,  though 
comparatively  a  minor  inconvenience,  will  be 
found*  a  certain  degree  of  force.  A -sinning 
that  a  multiplicity  of  evidence  is  necessary, 
how  is*it  that  it  rnti>t  or  may  be  composed/ 
Say  that  there  must  be  at  lea^t  two  witnesses ; 
the  difficulty  is,  in  appearance  at  least,  in  a 
considerable  degree  obviated.  Happy  would 
it  be  for  the  interests  of  truth  and  justice,  if 
the  task  of  decision  were  attended  with  no 
other  difficulty  than  that  \\hich  attends  the 
distinguishing  of  two  individuals  from  one. 
But,  where  nature  has  made  not  an  atom 
of  difficulty,  lawyeis  will  make  a  mountain; 
where  common  sense  would  not  find  a  speck 
to  disturb  the  clearness  of  the  case,  science 
(I  mean  always  jurisprudential  science)  will 
find  means  to  raise  a  cloud.  Two  witnesses: 

good  :  but  to  what  fact  ?    If  one  of  them 

be  to  the  principal  tact,  may  not  another  be 
to  an  evidentiary  fact,  —  his  testimony  con- 
stituting  a  presumption,  in  the  language  of 
the  Romanists?  Or,  in  fine,  in  consideration 
of  the  number,  might  not  two  presumptions 
(since  there  are  two  of  them)  suffice?  Then 
comes  in  the  question,  though  in  language 


much  less  clear,  —  what,  in  all  cases,  and  in 
the  case  in  hand,  is  the  principal  fact?  what 
an  evidentiary  fact? 

Two  witnesses  again :— good.  But  in  what 
shape  must,  or  may,  their  evidence  be  exhi- 
bited ?  If  one  be  a  witness,  examined  as  such, 
in  the  regular  judicial  mode,  may  not  the  place 
of  the  other  be  supplied  by  a  lot  of  written 
evidence  ?  especially  if  it  be  of  a  nature  so 
superiorly  trustworthy  as  those  several  spe- 
cies of  written  evidence  which  come  under  the 
head  of  preappointed  evidence  —  a  deed,  an 
entry  in  a  register,  a  judicial  record  of  any 
kind.  Or,  again,  —  considering  how  great  the 
security  for  tuibt worthiness  derivable  from 
number,  —  may  not  one  of  the  two  pieces  of 
evidence  be  of  some  one,  or  of  any  one,  of 
the  species  of  inferior  evidence  which  have 
been  brought  together  under  the  general  de- 
nomination of  makeshift  evidence?  Or,— 
if  one  such  piece  of  interior  evidence,  added 
to  the  regularly  extracted  testimony  of  an 
HIM  \cept ionable  witness,  be  not  sufficient, — 
may  not  the  deficiency  be  supplied  by  two  or 
thiee,  or  any  and  what  gi eater  number,  of 
these  interior  evidences,  and  gf  any  and  what 
soit  or  sorts?  And*  in  short,  if  the  number 
of  these  lighter  and  make-weight  evidences 
be  to  a  certain  (and  what)  degree  consider- 
able, may  not  their  abundance  supersede  al- 
together the  necessity  of  a  lot  of  heavier 
evidence? 

A  piece  of  written  evidence,  again — s*y 
a  conveyance  bipartite,  to  which  there  is  » 
giantor  and  a  grantee,  with  or  without  one 
or  more  attesting  witnesses.  The  evidence 
presented  by  this  instalment, — is  it  the  evi- 
dence of  one  \\itncbs  only,  or  of  more?  arid 
how  many  more  ?  All  these  difficulties,  with 
abundance  more,  may  be  started  (as  some  of 
them  have  been  parted)  from  the  rule  laying 
down  the  necessity  of  two  witnesses  :  and  In 
atiy,  or  at  ITiast  in  some,  of  these  ways,  may 
the  number  required  have  been  made  up, 
without  any  violence  to  common  sense. 

All  these  reasonable  modes  of  splitting  hairs 
have  not  yet  sufficed  jto  exercise  the  industry 
of  law\  ers.  Not  content  with  splitting  hairs, 
they  have  proceeded  to  split  men :  out  of  one 
and  the  saiul  man,  they  have  made  two  wit- 
nesses. 

When  one  man  of  law  has  laid  down  a 
foolish  rule  —  an  ill-considered  and  palpably 
pernicious  rule, — his  successor,  not  to  (all 
into  the  sin  of  the  sons  of  Noah,  and  uncover 
a  father's  nakedness,  makes  his  obeisance  to 
the  rule,  throws  a  cloak  over  it,  makes  a  leak 
in  it,  and,  according  to  the  measure  of  his 
dexterity,  draws  out  the  force  and  efficacy  of 
it.  We  shall  see  presently,  when  we  come 
to  speak  of  the  Roman  law,  to  what  a  degree 
of  refinement  this  policy  has  been  pursued  in 
the  present  instance. 

Such,  then,  is  the  precept  which  excludes 
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witness  for  the  wnut  of  other  witnesses . 
impropriety,  inconsistency,  mischievousness, 
ore  the  qualities  which  characterize  it  Ex- 
ceptions, however,  in  appeal  a  nee  at  lea-it,  aie 
'not  altogether  wanting  to  the  mischievous- 
neas  of  it. 

1«  One  is  the  ca*e  where,  from  the  nature 
of  things,  witnesses  principal  witnesses,  in 
numbers,  cannot  have  been  wanting  The 
ftCene,  for  example,  in  a  spot  where  individuals 
cannot  but  have  been  collected  in  multitudes 
a  place  of  worship,  a  theatie,  a  market-place 
in  market-time,  a  fan,  a  barrack,  a  dock-yard, 
a  parade.  In  such  a  state  of  things,  what 
harm,  it  may  be  asked,  can  result  f  i  om  the  re- 
quisition of  two,  or  even  of  three  witnesses  > 
I  answer,  —  Seldom  any  harm ,  but  ncv  er  any 
advantage. 

The  case  in  which  the  lestuction  would 
he  proposed,  will  naturally  be  rather  a  penal 
than  anon-penal  one  qnai  i  el,  smuggling,  em- 
bezzlement, sedition,  not  the  bide  to  which 
the  restriction  is  applied  will  as  naturally  be 
that  of  the  plaintiff,  the  object,  real  or  pre- 
tended, will  be  the  secunty  6t  innocence  — 
the  preservation  of  obnoxious  innocence  fioni 
the  enterpiises  of  oppressive  power  But  if, 
on  the  supposition  ot  guiltiness,  the  facility 
of  finding  witnesses  qualified  to  make  proof  of 
the  affirmative  is  so  gieut ,  on  the  othei  hand, 
on  the  supposition  of  non-guilt  me***,  the  fa- 
cility of  finding  witnesses  qualified  to  make 
proof  of  the  negative,  will  at  least  be  equally 
so.  The  consequence  is,  —  gi  anting  the  ex- 
clusion to  be  h aimless,  it  will  still  be  useless 

Not  that  it  always  will  be  harmless  ,  the 
publicity  of  the  place  does  not  necessarily 
suppose  the  publicity  of  the  act  A  scciet 
blow  or  wound  may  be  given  — a  secret  woi  d 
of  insult  or  conspnacy  whispered — a  seciet 
act  of  pilfering  committed  or  attempted,  as 
well  in  the  most  crowded  apattment  as  in  the 
wildest  desert  •  in  some  instances','  the  close- 
ness and  bustle  of  the  throng  will  even  be 
favourable  to  secrecy 

Another  observation  The  multiplicity  of 
percipient  witnesses,  ho%r  gieat  soever,  is  not 
always  sufficient  to  secuie  so  much  as  a  single 
deposing  witness  still  Jess  any  greatei  num- 
ber. Let  ten  persons  have  seen  vVhaP  parsed, 
—  if  they  be  all  of  them  ill  disposed  to  the 
plaintiff's  side,  or  well  disposed  to  that  of  the 
defendant,  it  may  happen  that  none  shall  have 
given  spontaneous  in  formation  to  the  plaintiff, 
none  but  such  as,  on  being  questioned,  with  a 
viewto  prosecution,  and  before  the  Commence- 
mentof  prosecution,  and  consequently  without 
those  securities  for  vei  acity  which  are  affoi  ded 
by  examination  coram  judice,  may  have  given 
an  account  purposely  false ;  although  the  same 
persons,  if  examined  upon  oath,  and  under  the 
controul  of  the  concomitant  securities,  would 
not  go  the  length  of  seeking  to  accomplish 
their  wishes  by  perjjurious  evidence. 


2,  Another  seeming  exception  may  be  com* 
posed  of  the  cases  in  which  it  may  appear  that 
the  mischief  of  the  offence  depends  (if  not  al- 
together, at  least  in  a  considerable  degree)  on 
the  number  of  the  peisons  present  at  the  com- 
mission of  it.  Such  are  those  in  Vhich  the 
mischief  consists  in  the  wound  given  to  the 
psychological  sensibilities  of  the  persons  pre- 
sent, by  acts  or  discourses  offensive  to  theif 
affection*  or  their  taste :  acts  or  discourses 
f  avoui  ing  of  indecency  discourses  expressive 
of  contempt  tot  any  of  the  objects  of  their 
\\oisbipoi  ic^pect, — foi  the  established  leh- 
gion,  foi  the  established  government,  and,  in 
particulai,  loi  the  person  of  the  thief  inagis- 
tiate,  \\  hei  c  there  is  one,  especially  if  invested 
with  the  lank  of  royalty  The  gi eater  the 
number  of  the  persons  present  on  any  such  oc- 
casion, the  gi  eater  the  danger  of  mischief,  in 
each  of  two  opposite  ways  If,  in  the  com- 
pany in  qAfstion,  there  be  any  to  whom  the 
obnoxious  exhibition,  or  the  discoiusc,  i»  of- 
fensive, the  mischief  ot  the  act  respects  the 
piesent  pain  of  which  it  is  pioductive  If 
there  be  any  by  whom  it  is  rogai  ded  with  com- 
placewy,  it  becomes  mischievous  on  another 
account  on  account  of  the  danger  lest,  by 
the  spiead  of  the  tame  obnoxious  practice  or 
sentiment,  the  shock  given  to  men's  feelings 
may  become  more  and  moie  extensive. 

By  requiring  that,  m  suppoit  ot  a  prosecu- 
tion of  this  soit,  theie  shall  be  two  witnesses 
at  least,  01  thiee  witnesses  at  least,  piovision 
(it  may  appear)  is  made,  that,  for  the  act  to 
be  converted  into  a  punishable  offence,  there 
shall  have  been  pie*ent  at  the  commission  of 
it  at  least  that  number  of  persons. 

That,  among  the  effects  of  an  arrangement 
of  this  soil,  ma)  occasionally  be  found  that  of 
operating  as  a  check  to  ovei -industrious  anti- 
pathies, and  (hat  check  a  salutaiy  one,  fs  not 
to  be  denied  But  that  thib  is  the  most  pi  oper 
mode  of  applying  such  a  check,  cannot  4>e  ad- 
mitted It  a  regai  d  for  the  libeity  of  puvate 
intercom  se  forbids  the  treating  the  act  on  the 
footing  of  an  offence,  unless  a  cei  tain  number 
of  persons  be  present  at  the  commission  of  it, 
the  dnect  and  proper  mode  is  to  say  so  at 
once  to  woid  the  condition  m  such  a  manner 
as  to  apply  it,  not  to  the  number  ot  persons 
appearing  in  the  character  of  deposing  wit- 
nesses, but  to  the  number  of  peisons  existing 
at  the  times  in  the  character  of  percipient 
witnesses. 

A  consideration  which  there  has  already 
been  occasion  to  bung  tp  view,  is,  that  amidst 
any  abundance  of  persons  present  in  the  cha- 
lacter  of  peicipient  witnesses,  there  may  be  a 
scarcity,  or  even  an  absolute  want,  of  deposing 
witnesses :  the  two  characters  are  therefore, 
by  no  means,  either  identical  or  convertible. 
Another  consideration  is,  that,  unless  the  ob- 
jection be  obviated  by  a  special  provision,  the 
function  of  a  deposing  \\itness  may  be  per- 
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formed  by  a  person  who  was  not  a  percipient 
witness,  —  who  was  not  present  at  the  com- 
mission of  the  offence ;  as,  where  the  evidence 
stands  in  the  relation  of  a  discourse  of  the 
confessorial  kind,  held  by  the  party  accused ; 
err  where,  in  any  other  shape,  it  wears  the 
character  of  circumstantial  evidence. 

From  an  institution  impiopor  in  the  main, 
useful  results  may  How  by  accident.  That,  iu 
this  way,  occ.ibional  good  may  result  from  the 
species  of  exclusion  here  contended  against,  is 
not  to  lie  denied.  In  thi*  way,  the  mischievous- 
ness  of  it  may  now  and  then  receive  occasional 
palliation.  'llms  much  ma)  he  said,  hut  this 
is  all  that  ever  can  be  said,  in  favour  of  it. 

In  this  way,  as  in  every  other,  the  effort  of 
an  institution  put  ting  exclusion  upon  evidence 
upon  the  plaintiff's  bide,  is,  to  enervate  the 
substantive  law  to  which  it  applies.  So  tar 
as  the  substantive  law  is  bad,  so  far  (according 
to  an  observation  we  found  occasion  to  make 
in  a  former  instance)  any  such  debilitating 
institution,  in  the  line  of  adjective  la\v,  may 
be  of  service.  So  tar,  therefore,  a^  it  may 
be  possible  to  confine  the  drug,  the  adjective 
inciiinbrance,  to  a  perniciously  active  law,  so 
far  that  which  is  in  general  a  nuisance  may 
have  a  particular  use.  Autidst  the  pulling  and 
haulingso  frequently  exemplified  in  legislative 
bodies,  it  not  (infrequently  happen**,  that  a 
party  which  has  not  power  enough  to  stop  ilie 
wheel  altogether,  find*  inean*>  in  this  \va\  to 
attach  a  drag  to  it.  But  the  very  circumstance 
that  constitutes  the  utility  ol  the  institution 
in  these  particular  cases,  i*  is  iniMhicvous- 
ness  in  .ill  others.  The  proper  remedy  is,  not 
the  establislmi  -nt  of  the  bad  adjective  law, 
but,  the  abolition  of  the  bad  substantive  law. 

In  the  case  of  capital  pnnUhment,  but  in 
that  alone,  the  Mosiic  law  require?  two  wit- 
nesses. From  that  HMIICC,  perhaps,  was  de- 
rived the  Emopean  rule:  1  should  look  upon 
this  provision  a^  a  groat  improvement,  it  in- 
troduced in  England.  Whj  ?  Not  as  deem- 
ing the  requisition  of  two  witnesses  a  proper 
one,  but  as  deeming  the  punishment  of  death 
an  improper  punishment.  To  authorize  Mich 
punishment,  if  three  witnesses  were  made 
requisite,  so  much  the  better:  if  three  do/cn, 
better  still. 

But,  fiom  the  necessity  of  two  witnesses, 
to  authorize  the  infliction  of  death  in  the  cha- 
racter of  a  punishment,  what  follows  ?  Not 
that,  in  case  of  one  witness,  and  but  one, 
acquittal  should  take  place ;  but  that  some 
other  punishment  should  take  place,  different 
from,  and  thereby  inferior  to,  capital. 

§  2.  Aberrations  of  Roman  and  English  law 
in  this  respect. 

In  the  Roman  law,  two  witnesses  are  pro- 
nounced indispensable.  In  the  penal  branch 
(the  higher  part  at  least,)  what  followed  ? 
Torture.  By  fewer  than  two  witnesses,  a 


man  was  not  to  he  consigned  to  death;  but 
by  a  single  witness  he  might  at  all  times  be 
consigned  to  worse  than  death.  If,  then,  being 
guilty,  he  had  it  in  his  power  to  relate  and 
circumstantiate  a  guilty  act,  at  any  time,  if 
he  thought  fit,  he  might,  at  the  price  of  fu- 
ture sulferiiiff,  release  himself  from  present 
torments.  But  if,  not  bein^  guilty,  mid  in 
consequence  not  having  it  in  his  power  to 
circumstantiate  the  guilty  act,  he  had  it  not 
in  hi*  power  to  release  himself  at  that  price, 
he  was  to  suffer  on:  peiishing  or  not  perill- 
ing, under  or  in  consequence  of  the  infliction, 
;is  it  might  happen. 

Upon  the  face  of  it,  and  probably  enough 
in  the  intention  of  the  trainers,  the  object  oi 
this  institution  wtts  the  protection  of  inno- 
cence :  the  protection  of  guilt,  and  the  ag- 
gravation of  the  procure  upon  innocence,  was 
the  real  fruit  of  it. 

In  the  non-peiKil  branch,  the  experienced 
mischicvousiios  oi  the  rule  forced  men  upon 
another  shift,  of  which,  if  the  mischievous* 
ne^s  be  not  so  serious,  the  absurdity  is  more 
glaring.  1  mean  thecontnvance*ulieady  hinted 
tit,  —  the  operation  oi  splitting  one  man  into 
two  witnesses.  Imposing  to  himself  to  make 
a  customer,  or  non-customer,  pay  for  what  he 
has  had,  or  not  had,  —  a  shopkeeper  makes, 
in  his  own  books,  an  entry  ot  the  deliveiy  of 
the  goods  accordingly,  and  by  this  entry  he 
makes  himself  one  witness.  A  suit  is  then 
instituted  by  himself,  against  the  supposed 
customer,  for  the  value  of  the  goods:  he  now 
takes  an  oath  in  a  prescribed  form,  swearing 
to  the  justness  of  the  supposed  debt,  and  by 
this  oath  he  coins  hiuibelt  into  a  second  wit- 
ness —  the  second  witness  which  the  law  re- 
quire-. I>y  the  bame  rule,  if  three  had  been 
the  requisite  complement  of  witnesses,  two 
such  oaths  might  have  completed  it; -if  four 
witnesses,  three  oaths;  and  so  OIK  Wit.i  a 
Splitting  mill  of  such  power  ut  his  command, 
a  man  need  never  be  a4  a  loss  for  witnesses. 
In  every  cau*e,  the  plaintilf,  to  gain  it,  must 
make  full  proof  f/>n»/m/zo  jtlena.)  The  trades- 
man's books  muKc  l/iilf  a  full  proof  (jwoRatio 
f>emi{)Icri<t : )  hi-,  oath,  as  above  (his  supjjlvfory 
oath,  it  is  called, )  niukcs  the  other  halt.*  Six* 
teen  (ittraffraphs  before,  in  the  book  of  au» 
thoiity,  from  which,  for  reference  sake,  the 
instance  has  been  taken,  the  reader  has  been 
assured  (and  that  without  exception,  and  in 
the  most  pointed  terms,)  that  a  half-full  proof, 
though  composed  of  the  testimony,  regularly 
extracted,  of  a  disinterested  witness,  of  the 
most  illustrious  and  consequently  trustworthy 
class,  goes  absolutely  for  nothing. f 

*  Heinecc.  (ad  Pandect.)  iv.  134  • 

+  **  Juri«  interprets  probationem  in  plenam 
et  minus  plenam,  et  hanc  itcrum  irrsemiplenA 
majorem  semi  plenam  et  seiniplenft  minomn* 
dispescunt.  Quamvis  ver  us  sit  ex  juris  Romani 
principiis,  unuis  testimonium  plane  con  admit- 
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Prom  this  inexhaustible  source  of  incon- 
rifttency  and  injustice!  the  English  law  (the 
jumprudential  branch  of  it  at  least)  is  tree. 
I  say  the  jurisprudential  part :  for,  on  this  and 
t^ftt  occasion',  the  legislator  has  interposed, 
atid  required  two  witnesses. 

From  the  first  of  Edward  VI.  to  the  thirty- 
first  of  the  late  reign  inclusive,  seventy- 
four  exemplifications  of  this  un  war i  anted  and 
perfectly  inconsistent  scrupulosity  may  be 
counted. 

If  anything  like  principle  or  reason  for  the 
distinction  were  looked  for  in  this  catalogue, 
the  search  would  be  m  vain  If,  in  this  or 
that  instance,  a  seeming  reason,  of  the  nature 
of  those  above  displayed  and  refuted,  glim- 
mers through  the  cloud,  at  the  next  step  the 
light  deserts  us  altogether  In  seveial  in- 
stances, cases  naturally  more  sparing  of  evi- 
dence than  any  others  present  themselves  as 
having  been  selected  fot  the  requisition  of 
this  superfluity  of  evidence;  as  if  foi  the  ex- 
press purpose  of  exposing  the  substantive  law 
to  derision.  Poaching,  smuggling,  gaming, 
nocturnal  destruction,  fotgeiy,  bribciy,  and 
extortion,  are  of  the  number  *  Bubery  lias, 
in  this  way,  received  thc.piotection  of  the 
law  on  three  several  occasions  and  on  these 
Occasions  so  effectually  has  tbc  cankcrwoiin 
eaten  out  the  substance  of  the  law,  that  it  is 
difficult  to  say  by  what  means  the  corrupt er 
or  the  corrupted,  the  giver  01  takei  of  the 
bribe,  can  possibly  be  convicted,  unless  they 
were  to  join  in  laying  in  a  stock  of  evidence 
for  the  pui  pose,  ambitious  ot  martyidom  in 
so  honouiable  a  cau^e 

Consistency,  01  any  steadier  pumiple  than 
the  passion  of  the  individual  and  the  moment, 
not  being  to  be  found  in  any  pait  of  the  ex- 
isting chaos, — it  \\eie  in  vain  to  look  for  any 
such  treasures  amidst  the  sciaps  of  legisla- 
tion tacked  together  by  so  casual  a  tie  The 
sphinx  would  have  broken  her  neck  ahundreu 
tifhes  over,  before  she  had  discovcied  why, 
for  convicting  a  man  of  abusing,  insulting,  01 
obstructing  a  set  of  half-yearly  ofhccis,  com- 
po&mg  what  is  called  a,juty  of  annoyance,! 
it  should  require  double  the  quantity  of  evi- 
dence in  Westminster,  «to  what  it  would  re- 
quire on  the  inside  of  Temple  BAY,  or  on  the 
other  side  of  the  Thames.  This  for  one.  but 
the  same  nairowneas  and  the  same  shallow- 
ness  may  be  seen  in  all  the  other  seventy- 
t(iree  instances. 


tendum  ease,  licet  praeclaro  cunte  honore  prae- 
rUlgfeat  :  adeoque  non  mehoreni  esse  conditioner*! 
cjfus  Out  fcemiplene,  quam  yus  qui  mhil,  proba- 
»ljWit<w.  iv.  lla 

*  This  anomaly  no  longer  exists.    The  sta- 
tes now  in  force  relating  to  these  subjects  are 
2  Will.  IV.  c.  82;  3&  4  Will.  IV.  c.  53; 
4ft  6  Will  IV.  c.IS;7&  8  Geo  IV.  c.28; 
ft  8  Will.  IV.  a  123;  49  Geo.  HI.  c.  118.- 


f  SB  Q&.  II  c,  25,  §§  10,  12. 


f  By  the  single  testimony  of  a  self-acknow- 
ledged malefactor  —  of  a  character  stained 
with  the  blackest  infamy,  swearing  to  save 
his  life,  and  put  money  into  his  pocket,  any 
man,  without  exception,  may  be  consigned  to 
capital  punishment.  And  with  this  case  evei  y 
day  repeating  itself  before  his  eyes,  shall  a . 
legislator,  when  a  fresh  patch  comes  to  be  put 
upon  the  motley  tissue,  stand  up  in  his  place 
and  say,  Nay,  but  upon  this  occasion  justice 
and  humanity  call  upon  us  to  require  two 
witnesses  9 

Among  the  cases  in  which,  under  English 
law,  two  witnesses  me  lequired  to  suppoit  a 
conviction,  is  that  of  high  treason. 

If,  in  some  ancient  book  of  travels  in  some 
such  countiy  as  Monomotapa,  or  among  the 
Amazons  or  Topinambous,  we  were  to  read 
of  a  people  who  weie  governed  by  a  king, 
but  among  whom  it  was  lawful  foi  any  man 
at  any  timt  to  kill  the  king,  provided  no  more 
than  one  person  weie  pnvy  to  the  fact,  01  in 
the  company  of  any  number  of  persons,  being 
persons  of  certain  descriptions,  —  we  should 
be  apt  to  reject  it  lit  once  as  fabulous,  and 
fabulous  to  adugice  ot  extravagance  Weie 
a 'poet  to  come  out  with  a  play,  in  which  the 
plot  turned  upon4be  supposition  of  such  a 
law,  we  should  timi  aside  from  it,  as  giound- 
ed  on  an  impiobabihty  too  glaiing  even  tor 
fable  We  should  lank  it  with  the  stoiy  of 
that  monarchy  \\lntli  held  out  the  highest  of 
icviaidb  foi  the  successive  assassination  of 
e\ery  monaich  tliat  sat  upon  the  thione,  by 
bestowing  the  thione  itself  upon  the  assassin 
foi  his  reuard  Human  blindness  has  not  yet, 
since  the  Saxon  tunes,  gone  so  far  as  to  offer 
a  secure  row  aid,  together  \vith  impunity,  tor 
the  assassination  of  the  sovereign,  in  this 
enlightened  countiy  It  goes  no  tuithei  than 
to  ofFei  impunity  —  impunity  indeed  only  in 
oeitoin  cases,  but  those  such  is  aie  constantly 
liable  to  occui 

It  might  be  worth  the  consideration  of 
the  gentlemen  ot  the  long  robe  (and  no  in- 
(ompetent  <»ub]ect  foi  the  exeicise  of  their 
ingenuit},")  whether  the  king  be  a  man  ,  and 
whethei  Geoige  Gwelph,  commonly  called 
George  the  Fouith,  may  not  have  as  good  & 
claim  to  the  piotection  of  the  law  against  as- 
sassination, as  John  Brown  01  Thomas  Smithy 
arid  whether,  accoi  dingly,  if  any  partaker  or 
abettor  of  any  pop-gun  plot,  past  or  future, 
successful  or  unsuccessful,  were  to  be  ar- 
raigned for  shooting,  or  shooting  at,  the  said 
George  Gwelph,  the  court  would  be  obliged 
to  take  notice  that  the  said  George  Gwelph 
happens  to  be  king  of  Great  Britain,  for  the 
purpose  of  affording  impunity  to  his  mur- 
dereiSf  or  intended  murderers. 

It  seems,  for  this  put  pose,  high  time  to 
know  whether  the  king  be  a  man  or  not:  and 
were, it  to  be  determined,  by  the  twelve  judged 
for  example!  in  the  negative,  it  might  then 
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be  not  amiss  to  inquire,  whether  it  might 
not  be  advisable  to  strip  him  of  a  part  of 
his  royalty — of  so  much  of  his  royalty  as 
excludes  him  from  the  protection  given  to  all 
other  men,  for  the  purpose  of  declaring,  that 
neither  shooting  him,  nor  shooting  at  him, 
should  be  punUh'ihle. 

Picking  a  pocket  of  a  handkerchief,  value 
one  shilling,  is  capital  felony  ;*  its  being  the 
king's  pocket  does  not  make  it  treason  :  for 
picking  the  king's  pocket  of  his  handkerchief 
a  matt  might  be  hanged  on  the  testimony 
of  a  single  witness :  shooting  the  king  being 
treason,  a  man  may  shoot  the  king  in  the 
presence  of  anybody  he  pleases,  and  not  a 
hair  of  the  murderer's  head  can  be  touched 
for  it.  Blessed  law*!  under  which  it  is  as 
safe  again,  to  shoot  the  king  as  to  pick  his 
pocket  if 

So  long  as  this  regulation  subsists,  u  law 
which,  taking  up  any  of  those  oifeiyes  against 
personal  security,  which  in  the  iwe  of  an 
individual  are  capital  felonies,  should,  in  the 
c.ise  of  its  being  levelled  against  the  person 
of  the  sovereign,  declare  it  to  be  high  trea- 
son, would,  instead  of  adding  an) thing  to  the 
personal  security  of  the  sovereign,  diminish 
it  by  at  least  one  halt' — leave  it,  in  inspect 
of  such  offences  but  halt  as  gieat  as  it  was 
before.t  This  consequence  will  not  In*  intel- 
ligible to  a  legal  nndei standing.  To  such  an 
understanding  it  will  be  impossible  ever  to 
comprehend  how  so  high-sounding  a  woid  as 
treason,  especially  with  the  woid  lut/h  betoie 
it,  should  fail  of  giving  a  better  seemity  than 
any  that  can  be  given  by  so  ordinary  a  woid 
as  felony.  I  would  never  allow  in) self  to 
entertain  a  hope  of  rendering  the  proposition 

*  Picking  pockets  is  now  a  simple  laromv  by 
the  7  i^  »  Geo.  IV.  c.  2SI.—AW. 

•f  This  singular  rule  of  evidence  is  now  no 
longer  in  force  as  regard*  any  direct  attempt 
against  the  person  of  the  king,  but  it  still  sub- 
sists as  regards  any  other  kind  of  treason. — Edi- 
tor. 

+  In  the  desciiption  of  the  mode  of  execution 
there  is  indeed  some  difference,  but  only  a  no- 
niinal  one.  In  felony,  the  convict,  after  being 
hanged  till  he  is  dead,  is  buried  in  that  sta»e:  in 
treason,  after  being  hanged  till  be  is  insensible, 
Ins  bowels  may  be  taken  out,  and  his  body  di- 
vided into  quarters,  and  then  either  buried  or 
not  buried.*  What  would  otherwise  be  done 
completely  by  the  worms,  or  by  the  worms  and 
a  surgeon  together,  is  done  partially  by  the  exe- 
cutioner. The  words  of  the  judgment  are,  that 
he  be  cut  down  while  he  is  yet  alive,  and  his 
bowels  taken  out,  and  burnt  before  his  face.  But 
when  a  man  neither  feels  nor  sees  anything,  what 
becomes  of  his  bowels,  and  whether,  if  burnt, 

•  By  the  64  Geo.  III.  c.  146,  in  cases  of  high 
treason,  the  sentence  to  be  awarded  is  drawing 
on  a  hurdle,  hanging  by  the  neck,  and  behead- 
ing  and  quartering.    But  the  king  may,  aftp 
judgment,  direct  that  the  traitor  shall  be  simply 
beheaded — Ed. 


intelligible  to  a  lord  chief-justice  or  an  at* 
torney-general ;  but  I  should  have  no  doubt 
of  its  being  understood,  at  the  first  word,  by 
the  man  who  blacks  their  shoes. 

But  this  provision  forms  part  of  a  statute 
of  King  William  ;||  and  that  statute  is  an  ex* 
ct-llcnt  statute  :  it  forms  a  link,  and  a  most 
valuable  one,  of  the  chain  of  securities  framed 
for  the  subject  in  the  course  of  that  illus- 
trious reign.  This  is  the  grand  argument ; 
and  here  stands  the  stronghold  of  prejudice, 
declamation,  and  common- place.  Were  I  to 
be  forced  to  say  whether  jet  and  snow  are 
black,  and  yes  or  no  were  the  only  answer 
that  would  be  admitted,  I  should  find  myself 
a  little  puzzled.  Were  I  asked,  in  like  man- 
nei,  whether  this  be  a  good  statute  or  no,  I 
should  be  puzzled  in  the  same  way  :  if  I  were 
obliged  to  give  an  answer,  I  suppose  it  would 
be  in  the  ailii  niative  :  but  were  the  benefit 
of  a  distinction  to  be  allowed  me,  I  would 
most  certainly  pick  this  clause  out  of  the 
statute;  and  an  answer  in  favour  of  the  re- 
mainder would  not  lie  heavy  upon  my  con- 
science. This  clause,  whatever  may  be  thought 
of  it  by  itself  (if  ever  it  luys  been  thought 
«jf  by  itself,)  it  U  .natural  should  derive  no 
small  degree  of  favour  Irom  the  good  com- 
pany in  which  it  lias  be*  n  ;il\va)s  found.  How 
far  it  is  entitled  to  an)  such  favour  by  its  own 
merits,  has  been  pretty  fully  seen. 

The  statute  is  indeed  a  statute  of  King 
William:  it  \\iis  passed  by  King1  William  : 
but  as  to  this  cluusr,  at  least  with  equal  truth 
may  it  be  said  to  have  been  passed  ayainsf 
as  by  that  useful  and  meritorious,  but  ungra- 
cious and  ill-beloved  king.  It  was  forced 
upon  linn  by  the  party  who,  at  that  very  time, 

they  are  burnt  behind  his  back  or  before  his 
face,  is  not  that  sort  of  difference  b\  which  hu- 
man conduct  can*  be  governed.  That  a*  men 
t^bout  whosg  neck  the  fatal  rope  has  been  tied, 
ceases  to  feel  as  soon  as  the  weight  of  his  body 
has  been  applied  to  the  tightening  of  the  rope, 
has  been  ascertained  over  and  over  again  by  the 
report  of  those,  who,  after  a  suspension,  volun- 
tary on  their  part,  or  involuntary,  have,  in  a 
great  multitude  of  instances,  been  recovered  into 
life. 

The  bodies  of  those  tvho  die  a  natural  death 
arefrequtntiy  laid  open,  to  satisfy  the  affectionate 
curiosity  of  relatives,  or  the  more  useful  curiosity 
of  the  medical  attendant.  The  bowels  of  kings 
themselves  have  been  taken  out  to  be  embalmed : 
the  bowels  of  traitors  are  taken  out  and  burnt : 
that  is,  disposed  of  in  a  manner  that  was  pre- 
ferred to  embalming  in  the  instance  of  Roman 
emperors.  If  drawn  to  execution  in  a  carriage, 
the  felon  is  drawn  in  a  carriage  with  wheels,  thtf 
traitor  in  a  carriage  without  wheels.  No  one  can 
seriously  suppose,  that  variations  so  frivolous 
and  minute  can  add  anything  to  the  security.  No 
man  can  seriously  suppose,  that  he  who  would  be 
content  to  risk  the  punishment  of  a  felon}  would 
not  equally  risk  the  punishment  of  a  traitor,  MT 
here  described. 

H  7  Will  III.  c. 
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it  wl  of  them  his  expulsion,  and  j  cable.   The  flaw  that  had  been  made,  was  to 

taany  of  them  his  death.   It  was  accordingly    be  covered  >  but  the  covering  was  a  cobweb 

00  constructed,  with  the  benefit  of  this  clause,    «f  *h»  m^m^.»f  «»in/.Vi  i«ff  *w  ^^,«  «...  A f* 

that,  besides  the  protection  it  afforded  to  the 

innocent,  it  affoided  most  ample  protection 

4o  whoever  might  have  numbered  themselves 

Of  might  be  disposed  to  number  themselves, 

among  the  guilty.    Looking  at  this  clause  of 

it,  before  1  had  ad  veiled  to  the  history  of 

the  time,  I  wanted  no  farther  pi  oof  to  say 

to  myself,  the  design  of  it  seems  to  be  "  to 

make  men  as  safe  in  all  treasonable  conspi- 
racies and  practices  as  possible  "  Turning 

afterwards,  for  curiosity's  bdkc,  to  Bishop 

Burnet's  History  of  his  own  Tune,  I  found 

the  same  thing  said  already  in  the  same  woid- 

So  said  Bidbop  Burnct  but  little  did  the 
good  bishop  know,  though  we  know  now, 
half  the  ground  there  was  for  saying  so  No 

Wonder  the  parliament  should  have  been  over- 
powered by  disaffection,  when  the  cabinet 

was  governed  by,  if  not  exclusively  composed 
of,  traitors.  No  wonder  that  the  necessity 
of  two  witnesses  to  conviction  wab  contended 
for  with  bo  much  tinxiety — was  put  at  the 
head  of  this  piotecting  statute  a  minibtei 
might  thus  correspond  (h*  so  many  ininibtcrs 
were  then  actually  corresponding)  with  the 
exiled  king  by  single  emissaries,  and  be  safe 
Turn  to  the  papers  which  Macphoison  has 
brought  to  light ,  read  over  the  names  oi  the 
Miirlhoioughs,  the  Rus»cls,  the  Newc^tles, 
the  Leeds's,  the  Noiinanbjs,  the  Shiexvs- 
burys,  the  Godolphms,  the  SundeilaiK.s,  the 
Abmgdons,  and  I  know  not  whom  besides 
we  shall  see  how  far  this  licence  was  hum 
lying  unemployed.  As  to  the  othci  pm\i- 
fiions,  then,  all  of  them  have  their  inent 
some  of  them  weie  no  more  th*n  the  icinov.il 
of  barefaced  injustice  ,  but  as  to  this,  it  was 
specially  levelled,  not  against  false  accusa- 
tions, but  against  tiue  ones 

The  consequences  are  msti  uctive  nowheie 
can  reasonings  receive  a  stronger  confnma- 
tion  fioin  events.  Scaice  had  the  legislature 
passed  the  act,  when  the  mcongutity  of  this 
part  of  it  stared  them  in  the  face  A  conspi- 
racy broke  out — a  conspiracy,  of  the  itiahty 
of  which  ijo  one  ever  ifentei tamed  a  doubt  -L 
a  conspiracy  confessed  aftei  wards  by"  the  con- 
spirators ,  and  for  the  pi  oof  of  this  con*pi- 
racy,  at  the  trial,  no  moie  than  one  witness 
could  be  found.  I  speak  of  Sir  John  Fen- 
wick's  case.  Two  witnesses  the  case  had  hap- 
paued  to  afford;  but  one  of  them  (Goodman,) 
between  the  finding  of  the  bill  and  what 
would  have  been  the  period  of  the  trial,  the 
.friends  of  the  defendant  got  hold  oi,  bought 
off,  fmd  sent  out  of  the  way.  What,  was  to 
be  done?  The  case  was  flagrant  the  na- 
tion called  for  justice.  An  act  of  attainder 


passed/  grounded  on  that  same  insuffi- 
cient evidence.  Proscription  was  resorted 
to.  Wtutflf!  i nst ice  had  been  made  immacti- 


of  the  moment,  which  left  the  flaw  ju&t  as  it 
was,  toi  the  benefit  of  futuie  traitois. 

The  mischief  was  permanent,  —  we  are 
saddled  with  it  to  this  dav ,  the  remedy  was 
momentary  nor,  at  the  moment  for  which  it 
sei  ved,  was  there  an  aigurnent  for  it  that  did 
not  prove  the  incongruity  of  the  law  which 
had  created  the  demand  for  it. 

Ui'dei  rulos  of  law,  which,  had  they  been 
calculated  for  the  express  pin  pose  of  the  de- 
stiuction  of  society,  could  scaice  have  been 
bettei  adapted  to  it  than  they  aic,  how  is  it 
that  society  is  kept  together/  The  question 
piesentfe  iWlf  at  every  page,  and  the  answer 
is  btill  the  same  — By  the  umnttlligibilny 

and  inaccessibility  of  those  Miles, by  the 

daikness  of  the  chaos  ot  which  they  form  a 
part  It  is  on  the  being  known,  that  what 
there  is  fcood  in  the  system  of  law  depends 
for  its  effect:  it  is  by  the  being  unknown, 
that  the  mischief  of  what  theie  is  bad  HI  that 
system  is  diminished 

One  abuse  finds  Us  corrective,  its  palliative 
at  least,  m  anothei ,  each  paiticular  abuse  m 
one  enoi  mous  umveisal  one  each  u  pakness, 
not  in  a  conoborutive  application,  but  in  an- 
other weakness,  each  paiticulai  negligence, 
not  in  paiticular  vigilance,  but' in  general  ne- 
gligence 

If  sociefy  hangs  together  in  the  manner 
*li  \ve  see,  it  is  not  so  much  by  uhat  the 
does,  as  by  the  expectation  of  what  it 
\\.11  do,  giounded  on  the  conception  of  what 
it  oiight  to  do  Fascinated  by  a  vanety  of 
pie]iuhccs,  peimcioub  in  one  point  of  view, 
salutaiy  in  another,  — a  man,  horn  conceiving 
that  the  law  ought  to  do  so  and  so,  concludes 
that  so  in  each  individual  case  it  will  do  The 
affiimative  conclusion  is  most  favoui able  to 
the  tianqmllity  of  society ,  the  negative  would 
probably  be  found  in  most  cases  the  one  most 
conformable  to  the  tiuth 

In  the  case  of  the  particular  exclusion  now 
undei  consultation,  I  will  venture  to  sug- 
gest a  few  possible  modes  of  remedying  the 
niibchief  It  these  remedies  should  appear 
to  have  little  to  recommend  them  in  the  eye 
of  leason  and  common  sense,  it  will  be  only 
because  they  are  cut  as  closely  as  possible  lo 
the  rich  pattern  of  the  common  law. 

One  expedient  might  be,  the  having  m 
every  court  of  penal  jurisdiction  a  wooden 
evidence,  or  man  of  straw,  under  some  such 
name  as  that  of  the  common  witness,  or  com* 
mon  vouchee,  whose  office  it  should  be  to 
vouch  for  the  truth  of  every  deposition  given 
by  a  single  witness,  in  the  event  of  his  not 
havmp  the  support  of  a  special  evidence  of 
his  own  kind.  If,  as  in  the  case  of  a  common 
recovery,  indemnification  may  be  given  where 
Jthere  is  no  property,  why  may  not  evidence 
as  well  be  given  where  there  is  no  knowledge  ? 
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The  testimony  of  a  dumb  witness  is  as  good 
as  that  of  a  speaking  one ;  and  there  needs 
not  the  skill  of  a  Kempel,  a  Droz,  or  a  Mer- 
lin, to  make  a  wooden  or  a  straw  witness 
capable  of  kissing  the  book,  and  giving  the 
requisite  tokens  of  affirmation.  If  extraor- 
dinary powers  of  digestion  should  be  thought 
requisite  for  the  oath,  Merlin  has  an  anthropo- 
morphic stone-eater  refidy  made. 

If  the  expense  of  the  attesting  puppet 
should  be  grudged,  the  part  of  the  puppet 
might  be  enacted  by  a  living  person,  such  as 
the  crier  of  the  court:  the  same  respectable 
person  who  for  so  many  centuries  has  sup- 
ported the  character  of  the  common  vouchee 
or  indemnificator  general,  in  the  Common 
Pleas,  so  much  to  the  satisfaction  of  the  best 
judges. 

It  might  be  objected  to  this  expedient  on 
a  hasty  view,  that  this,  on  the  pai  t  of  a  living 
witness,  would  be  perjury:  and  th.it  it  would 
be  an  indecent  riockery,  a  gross  profanation, 
and  a  practice  subversive  of  the  foundations 
of  justice,  were  a  judge  thus  openly  to  lend 
his  countenance  to  perjury.  But  it  seems 
difficult  to  say  how,  if  it  be  proper  for  a  judge 
to  countenance  perjury  in  a  juror,  it  should 
be  otherwise  than  proper  to  encourage  it  in 
a  witness;  or  how  the  pefjury  should  have 
less  of  piety  in  it  in  the  one  ca^e  than  in  the 
other.  If  in  the  instance  of  the  juroi  it  is  in 
favorem  ritcr,  in  the  instance  of  the  witness 
it  is  in  favorem  jubtitur,  which  is  worth  many 
lives. 

Another  mode  might  bo,  Ihe  parsing  a 
statute  for  the  purpose  of  declaring  that  in  all 
cases  where  two  witnesses  are  or  shall  have 
been  required  by  law,  one  witness  shall  be 
deemed,  adjudged,  construed,  and  taken  to 
be  two  witnesses.  This  mode  would  be  per- 
fectly of  a  piece  with  the  established  practice, 
the  object  of  which  is  to  add  knot  after  knot 
to  the  entanglement,  avoiding  with  religious 
care  the  solution  or  removal  of  any  part  of 
the  existing  mass. 

Another  mode  might  be,  to  produce  the 
same  effect  by  practice  or  rule  of  court,  as 
often  as  occasion  called  foi  it:  which  would 
save  the  three  or  four  hundred  pounds  which 
it  costs  the  country  every  tnnc  to  make  a 
statute.  This,  it  might  be  said  (since  there 
are  those  who  will  say  anything,)  would  be 
a  barefaced  usurpation  —  a  direct  attack  by 
the  judicial  power  on  the  legislative, — an 
act  tending  to  the  subversion  of  private 
and  public  security,  by  planting  uncertainty 
in  the  very  fountain  of  legal  certainty,  and 
destroying  all  confidence  on  the  part  of  the 
subject  in  the  dispensations  and  threatenings 
of  the  law.  If  this  were  to  be  allowed,  judges 
(it  might  be  said,)  whose  special  duty  and 
cardinal  virtue  is  obedience,  would  thus  be 
suffered  to  erect  themselves,  not  into  a  fourth 
estate,  but  into  a  separate  estate,  independent 
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of,  and  paramount  to  the  three  others.  I 
answer,  that  this  has  been  done  in  effect,  as 
often  as,  by  exclusion  of  witnesses,  or  *x  post 
Jacto  in  validation  of  legal  acts,  conditions  have 
been  annexed  to  conviction,  which  have  no- 
thing to  do  with  innocence,  and  which  hav* 
not  been  annexed  by  the  legislature. 

Thus  much  in  a  general  point  of  view.  Bat 
the  practice  of  the  King's  Bench,  the  first 
criminal  court  of  ordinary  jurisdiction  in  this 
part  of  the  United  Kingdom,  affords  (as  has 
been  already  seen)  a  special  precedent,  which, 
if  not  exactly  in  point,  seems  as  near  to  the 
being  so  as  can  easily  be  conceived.  Divers 
statutes  #ive  in  divers  cases  treble  costs. 
These  treble  costs,  the  court  of  King's  Bench 
in  all  these  cases  refuses  to  give:  giving,  in 
the  room  of  them,  rather  more  than  half  what 
the  legislature  has  ordered  to  be  given.* 
There  would  be  no  greater  stretch  of  au- 
thority in  requiring  but  half  the  number  of 
witnesses  that  the  legislature  orders  to  be 
required,  than  in  giving  but  half  the  money 
under  the  name  of  costs  that  the  legislature 
orders  to  be  given.  Nothing  of  misconstrue- 
tion  here  —  nothing  of  misapprehension  :  that 
which  is  done  hero^  cannot  Rave  been  done 
with  other  than  open  eye*.  Legal  learning, 
how  consummate  soever,  can  never  have  fairly 
unlearned  a  man  the  difference  between  three 
and  one  and  a  half — between  two  and  one. 
He  who  continues  to  know  the  difference  be- 
tween his  right  hand  and  his  left,  must  con- 
tinue to  know  that  right  and  left  together 
ai  e  more  than  either  right  or  left  alone. 

In  the  common-law  branch  of  jurispruden- 
tial  law,  we  have  seen  the  arrangements  on 
this  head  conformable  to  reason  and  utility: 
what  defalcations  have  been  made  from  the 
general  rule,  we  have  seen  made  by  the  legis- 
lature, in  consequence  of  those  conflicts  and 
compromises  to  \\liich  a  mixed  sovereignty  i# 
nyjie  particularly  exposed. 

In  tin1  equity  branch  of  jurispru  den  tial  law, 
the  principle  of  JRornan  fa\v,  which  requires 
two  witnesses — which  excludes  every  witness 
without  distinction,  who  conies  not  with  an- 
other witness  in  his  Iftind  —  predominates* 

The  defendant,  a  party  in  the  cause,  is  but 
one  witness,  just  as  mfich  so  as  an  extraneous 
witness.  *  At  the  same  time,  though  the  com- 
mon law  in  its  wisdom  refuses  to  hear  this 
evidence, — in  equity  law,  adopting  in  this 
instance  the  decision  of  common  sense,  in 
probative  force  it  is  looked  upon  as  superior 
to  that  of  a  host  of  extraneous  witnesses. 
To  the  general  rule  which  requires  two  wit- 
nesses, the  admission  thus  established  will  be 
an  exception  or  not,  according  to  the  inter- 
pretation put  upon  the  word  witness.  If  (be- 

*  See  Book  VIII.  Technical  System;  Chaj* 
XXV.  Contempt  manifested  to  the  authority  flf 
the  Legislature  (supra,  p.  311.) 
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ing  co-extensive  in  Us  import  with  the  words 
to  <fepo*e,  deposition^  to  examine  >  examination, 
•ltd  to  many  others)  it  be  understood  to  in* 
elude  the  party  when  performing  the  function 
Of  a  witness,  the  admission  operates  then  as 
an  exception  to  the  rule  if  the  woid  witness 
is  understood  to  be  confined  in  its  application 
to  the  designation  of  extraneous  witnesses, 
the  admission  given  to  the  testimony  of  a 
party  has  nothing  to  do  with  the  rule.  For 
simplicity's  sake,  let  us  conceive  the  rule  as 
having  no  application  to  parties  —  as  having 
no  testimony  in  view  but  that  of  extraneous 
witnesses 

Taking  the  rule,  then,  in  this  sense,  equity 
law  does  not  adopt  it  in  all  its  rigour  The 
defendant's  testimony  (such  as  it  is)  the 
plaintiff  never  can  be  without  foi  the  suit 
can  no  otherwise  be  instituted  than  by  the 
instrument  called  a  bill,  of  \vhich  the  inter- 
rogatory matter  by  which  the  defendant's  tes- 
timony is  called  for,  and  to  which  he  is  bound 
to  make  answer,  foims  an  indispensable  part 
But  in  regard  to  this  or  that  fact  (facts  as 
material  as  any  to  the  cause,)  what  may  easily 
happen,  and  what  continually  does  happen, 
is,  that  the  defendant  knows  nothing  about 
the  matter  If,  then,  knowing  nothing  about 
the  matter,  he  declares  as  much,  the  testi- 
mony of  a  single  extianeous  witness  speaking 
to  that  fact,  is,  with  regard  to  that  fact,  suf- 
ficient evidence 

But  if,  among  the  facts  inquired  ot  by  the 
plaintiff,  there  be  any  one,  the  establishment 
of  which  is  necessary  to  form  a  giound  for  a 
decree  operating  in  any  respect  in  the  plain- 
tiff's favour,  —  and  if,  in  relation  to  this  fact, 
the  defendant  delivers  his  testimony,  denying 
the  feet, — an  extraneous  witness,  and  but 
one,  affirming  it,  heie,  the  law  leqmnng  two 
witnesses  has  always  been  conformed  to  and 
in  this  case,  as  in  the  oth&  cases  where  two 
witnesses  are  requiicd,  the  testimony  of  a 
single  witness  goes  for  nothing 

English  equity  l&w  having  been,  in  its  first 
concoction,  Roman  law  imported  from  the 
continent,  —  the  first  equity  judge  to  whom  it 
was  proposed  to  ground  a  deciee  in  favour  of 
the  plaintiff  upon  the  testimony  of  a  single 
extraneous  witness,  Contradicted  by  that  of 
the  defendant,  would  (how  thoroughly  soever 
persuaded  of  the  truth  of  the  witness's  testi- 
mony—of the  falsehood  of  that  of  the  defen- 
dant) have  acted,  according  to  Roman  law, 
illegally,  had  he  made  a  decree  on  the  ground 
of  the  true  evidence.  If  a  single  testimony, 
though  uncontradicted,  is  insufficient,  still 
more  must  it  be  so  if  contradicted 

SO  far  as  precedents,  judicial  precedents, 
being  contrary  to  truth  and  justice,  are  not 
contradicted  by  other  precedents,  it  is  not 
lawful  (at  *ny  rate  it  is  not  necessary)  for  a 
judge  to  decfce  aecordingto  truth  and  justice : 
it  is  mjcumbeal-oji,  t>r  at  any  rate  it  is  law- 


ful for,  htm  to  decree  according  to  precedents. 
The  equity  judge  who,  at  this  tune  of  day, 
refuses  to  pay  any  regard  to  the  testimony  of 
an  extianeous  witness  whom  he  believes  to 
be  trustworthy,  because  contiadicted  by  that 
of  a  defendant  whom  he  believes  to  be  per- 
jured,—  this  Anglo-Roman  judge  probably 
thinks  nothing  at  all  about  the  original  Ro- 
man law  all  he  has  id  do,  is  to  think  of  the 
English  precedents  that  have  been  grounded 
on  it 

If,  thinking  nothing  of  the  precedents  in 
his  own  law,  or  of  the  foieign  law  on  which 
they  were  founded,  he  were  to  consider  him- 
self as  an  English  judge  ,  in  putting  any  such 
exclusion  upon  the  testimony  ot  the  extra- 
neous \\itness,  his  decision  would  be  as  incon- 
sistent with  the  decisions  of  his  predecessors, 
as  \\ell  as  with  the  interests  of  truth  and 
justice,  as  any  of  their  decisions  have  been, 
when  compared  with  that  same  standard. 

Here  aVe  two  conflicting  testimonies  (one 
might  saj  to  him  .)  the  one  liable  to  no  ob- 
jection,—  the  other,  that  against  which,  in 
ordei  the  more  effectually  to  come  at  the 
tiuth,  your  predeces&ois,  in  quality  of  Eng- 
lish judges,  have  thought  it  incumbent  to  shut 
their  ears  To  the  testimony  cleai  ot  all  ob- 
jection, you  paytno  regaid  The  soit  of  tes- 
timony which  (dccoiding  to  the  iiile  you  aie 
bound  to  pnisue)  is  unwoithy  of  all  legard, 
—  it  is  by  that  you  go  vein  yomself 

On  the  present  head  fnot  to  speak  of 
others,)  the  piactice  of  English  equity  is 
reconcilable  neithei  to  Roman  law,  nor  to 
English  law,  noi  to  common  sense  Not  to 
Roman  law,  since,  where  the  defendant  is 
silent,  it  deciees  in  f<ivom  ot  the  plaintiff, 
upon  the  testimony  of  a  single  witnebS  *  Not 
to  English  law ,  since,  where  the  defendant 
contradicts  the  witness,  it  counts  testimonies 
without  weighing  them.  Not  to  common 
sense ,  foi  the  bame  reason,  and  because  it 
gives  the  turn  of  the  scale  to  that  one  of  the 
two  soi ts  of  testimony,  which,  according  to 
the  punciples  ot  human  imtuie,  has  least 
weight  in  it 

The  ground  on  which  this  ai  rangcment  is 
placed  b>  the  account  given  of  it  in  the  books, 
it»  cunous  enough  heie  is  oath  against  path ; 
therefore  nothing  is  to  be  done  f  The  judge 
who  should  allege  this  contrariety  as  a  reason 
for  doing  nothing,  would  recognise  himself 
unfit  for  bis  office. 

Injured  smtor  To  weigh  testimony  against 
testimony  in  a  jury-box,  is  the  business,  the 
every  day's  business,  of  the  same  sort  of  man 
whose  business  it  is,  when  behind  a  counter, 
to  weigh  lead  or  brass  against  bread  or  can. 
dies.  What  then  ?  Is  the  task  too  ha  id  for 


*  3  Atkyns,  649, 

f  3  Atkyns,  649,  aud  abundance  of  authors 
ties  there  cited*— Lord  Hard wicke  several  Hint* 
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you?  do  you  sink  under  it?  such  imbecility, 
is  it  the  fruit  of  all  your  science  ?  Sue,  then, 
for  a  place  in  the  jury-box  ;  and  learn  your 
business  from  bakers  and  tallow-chandlers. 

The  task  the  juryman  has  to  perform,  every 
day  to  perform,  is  the  deciding  between  the 
testimonies  of  two  witnesses,  both  of  them 
equally  unobjectionable.  What  are  the  two 
between  which  you  profess  yourself  unable  to 
decide?  One  of  them  worth  as  much  as  any- 
body's ;  another  (at  least  if  your  rules  are 
good  for  anything)  worth  nothing. 

Lord  Chancellor.     It  is  not  but  that,  if  I 
were  at  liberty,  I  could  weigh  testimony  against 
testimony  as  well  as  any  tallow-chandler :  but 
the  mode  of  inquiry  which  I  am  bound  and 
content  to  conform  to,  docs  not  allow  me  to 
weigh  evidence.  Where  truth  is  at  all  doubt- 
ful, equity  is  altogether  unfit  for  the  discovery 
of  it.    This  we  are  all  sensible  of:  accord- 
ingly, as  often  as  evidence  is  worth  weighing, 
we  send  it  to  the  tallow-chandlci  s  :  they  have 
a  method  of  their  own,  which  it  does  not  suit 
the  purpose  of  equity  to  follow.    They  are 
allowed  to  hear  witnesses  examined  and  cross- 
examined,  in  that  natural  mode  which  every 
man  who  ib  really  desirous  of  coining  at  the 
truth,  and  has  power  toinqujfcintoit,  pursues 
of  course,  whether  in  a  court  or  in  a  closet. 
Equity  receives  evidence  in  a  scientific  way 
—  a  way  which  was  designed,  not  for  the  dis- 
covery of  truth,  but  for  better  purposes.  I  am 
a  learned  English  judge :  it  is  a  rule  with  all 
learned  English  judges  to  receive  evidence  in 
any  shape,  except  the  only  proper  one ;  they 
leave  that  to  the  tallow-chandlers. 


CHAPTER  II. 

EXCLUSION   BY  LIMITATION  Pl^T  UPON  THE 
NUMBER  OF  WlTNEbSFS. 

§  1.  Excess  of  evidence  an  evil  —  Peremptory 
limitation  not  a  proper  remedy. 

THERE  are  some  topic*  on  which,  on  a  su- 
perficial glance  (especiall)  if  duectcd  by  the 
contemplation  of  established  practice,)  a  fatal 
dilemma  presents  itself  as  hanging  over  the 
footsteps  of  the  legislator ;  and,  on  one  side 
or  other,  the  very  nature  of  things  seems  to 
have  imposed  on  him  the  necessity  of  injus- 
tice. On  a  closer  view,  to  him  whose  eye  has 
strength  to  penetrate  this  mist,  the  difficulty 
may  be  seen  to  be  in  a  great  measure  fac- 
titious; and  to  arise  out  of  some  irrational 
practice,  into  which,  under  the  pupilage  put 
upon  him  by  the  man  of  law,  the  imbecility 
of  the  legislator  has  been  misled  by  the  im- 
becility or  improbity  of  his  guide. 

Of  the  above  described  state  of  things,  an 
exemplification  may  be  found  in  the  airaftge- 
ment  which  forms  the  subject  of  the  present 
chapter. 

What  number  of  witnesses  shall  a  party 


be  allowed  to  produce  ?  Put  a  limitation  any- 
where  upon  the  number,  you  lay  the  party 
under  the  necessity  of  leaving  the  mass  of 
evidence  on  his  side  incomplete :  you  pave  the 
way  to  deception,  and  consequent  nusdecision. 
Put  no  limitation  anywhere  upon  the  number, 
>ou  put  it  in  the  power  of  a  maldjiJe  suitor 
(if  superior  to  a  certain  device  in  respect  of 
opulence)  to  overwhelm  his  adversary  with 
an  indefinite  load  of  testimony,  and  the  ex- 
pense, vexation,  and  delay,  attached  to  it. 

In  the  rase  which  came  tinder  review  in 
the  last  chapter,  the  ground  of  the  exclusion 
(so  far  as,  in  respect  of  reason  and  utility,  it 
had  any  ground)  appears  to  have  been  the 
fear  of  deception.  In  the  case  now  before  us, 
the  consideration  of  vexation  appears  to  have 
been  the  ground. 

The  vexation  liable  to  be  produced  by  mul- 
titude of  witnesses,  or  (to  speak  more  ex- 
tensively) by  the  quantity  of  evidence,  has 
two  branches;  which,  being  in  themselves 
perfectly  distinct,  require  to  be  kept  so  in  the 
mind  of  the  legislator.  Why  ?  Because,  ac- 
cording as  it  is  in  the  one  shape  or  the  other 
that  the  inconvenience  presents  itself,  so,  in 
so  far  as  the  inconvenience  admit*  of  remedy, 
will  the  remedy. 

There  are  two  stations  in  the  cause  to 
which  the  vexation,  considered  in  its  first 
stage,  is  apt  to  apply  itself:  that  of  the  par- 
ties, and  that  of  the  judge. 

To  the  station  of  the  parties,  considered  in 
the  aggregate,  it  is  pregnant  with  delay  and 
with  expense.  Conbidcr  them  separately,  the 
expense  attached  to  the  production  of  each 
witness  falls,  in  the  first  instance  at  any  rate, 
upon  the  party  by  whom,  or  at  whose  instance, 
he  is  produced:  ultimately,  either  upon  that 
party  or  another,  according  to  the  arrange- 
ments made  by  the  judge  in  respect  to  4l»is 
part  of  the  costs. 

Upon  the  jTidge,  this  inconvenience  will  not 
naturally  fall  in  any  other* shape  than  that  of 
vexation,  properly  so  called:  expense,  out  of 
his  pocket  ia  not  destined  to  come ;  by  delay 
he  will  not,  in  the  manger  that  a  party  would, 
be  ailcctcd.  It  is  in  the  shape  of  labour  only, 
that  the  vexation  falls  upon  the  judge:  per- 
plexity,  followed  by  the  labour  consisting  in 
the  exertions  made  to  remove  it. 

The  judge  being  a  member  of  the  commu- 
nity, as  truly  as  the  sovereign  by  whose  au- 
thority he  has  been  appointed,  or  the  servant 
by  whom  his  shoes  have  been  cleaned, — any 
pain  that,  on  this  as  on  any  other  occasion, 
falls  upon  him,  constitutes  as  large  a  part  of 
the  pain  of  the  community,  as  an  equal  pain 
falling  upon  either  of  the  other  two.  But  on 
the  present  occasion,  be  it  what  it  may,  it 
can  never  enter  into  competition  with  the 
mischief  that  would  ensue  from  the  removal 
of  the  dolorific  cause,  viz.  the  labour  of  weigh* 
ing  the  mass  of  evidence:  that  mass,  by  the 
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supposition,  being  in  every  part  necessary  to 
be  weighed, — in  every  part  such,  that  the 
exclusion  of  it  would  be  productive  of  a  cor- 
respondent chance  in  favour  of  injustice 

The  burthen,  thus,  on  the  particular  oc- 
casion in  question,  sustained  by  the  judge,  is 
a  part  of  that  aggregate  burthen,  the  pain  of 
which  cannot  but  be  regarded  as  balanced, 
and  more  than  balanced,  by  the  remunera- 
tion, in  whatever  shape  (dignity  at  any  late,) 
attached  to  his  office  and  even  setting  aside 
such  recompense,  it  ran  haidly  be  supposed 
that  the  mischief  of  the  utmost  vexation  li- 
able to  fall  upon  that  single  individual,  can 
come  into  competition  with  the  mischief  fall- 
ing, in  the  other  case,  upon  the  community, 
—the  notorious,  arid  consequently  extensive, 
mischief  attached  to  the  roi  responding  chance 
in  favour  of  injustice 

In  respect  of  senous  importance,  the  sort 
of  vexation  which  in  this  case  is  borne  bj  the 
judge,  is,  therefore,  ns  nothing,  in  companion 
with  the  mischief  which,  inconsequence,  is 
liable  to  fall  upon  the  parties ,  that,  is  to  s<iy, 
upon  that  one  of  them  who  has  the  direct 
justice  of  thoucause  on  his  side  The  greatci 
the  mass  of  evidence  in  -the  cause,  the  heaviei 
the  burthen  imposed  by  it  on  the  mental  fa- 
culties of  the  judge  the  hea\  ici  the  bin  then 
on  the  judge's  mind,  the  gi  eater  the  pioba- 
bility  that  his  force  of  mind  will  not  be  ade- 
quate to  the  sustaining  ot  it — to  the  acting 
under  it  in  such  manner  as  to  extiact  the 
truth  from  the  mass  of  matter  through  which 
it  is  diffused,  to  ftarne  to  himself  a  right  judg- 
ment lesperting  the  pimoipal  tacts  in  dispute, 
and  to  decide  in  consequence 

In  the  shape  of  dangei,  the  mischief  will  in 
this  case  be  considerable,  even  supposing  the 
deaiest  impartiality  and  most  consummate 
probity  on  the  puit  of  the  judge  These  fina- 
lities being  supposed,  the  state  ot  the  law 
being  supposed  clear,  and,  in  tespect  of*  the 
question  of  fact,  tbc  cause  being  supposed  not 
to  be  attended  with  any  extiaoidinaiy  degice 
of  intricacy  or  difficulty,  —  the  piobabilitj  in 
favour  of  a  right  dccj&ion  \\ill  be  veiy  pi  eat 
gay,  for  example,  100  to  1  But  suppose  the 
faculties  of  the  judge  in  a  state  ot  complete 
confusion,  and  the  foice  ot  ks  wind  altoge- 
ther unequal  to  the  task  of  framing  a  right 
decision  under  the  piessure  of  the  bin  then 
thrown  upon  it  by  the  aggregate  mass  of 
evidence,  —  this  chance  of  100  to  1  will  be 
reduced  to  an  even  chance,  01  chance  ot  I  to 
1 ;  at  which  point,  the  party  who  is  in  the 
right  will  have  no  greater  chance  of  prevail- 
ing* than  the  adversary  who  is  in  the  wrong 
At  this  point,  the  advantage  possessed  by  him 
who  is  in  the  right  is  equal  to  0  and  to  this 
point,  every  additional  qu  mtity  added  to  the 
kfed  of  evidentiary  matter,  tends,  in  piopor- 
tion  to  ita  pressure,  to  reduce  the  cause 

Such  is  the  case,  even  where  the  probity 


8f  the  judge  is  at  its  highest  point,  and  the 
state  of  his  affections  entirely  neutral.  But* 
let  either  self-conscious  partiality  or  bias  be 
supposed  on  the  part  of  the  judge,  the  dan- 
ger is  much  increased*  Every  addition  seen 
to  be  made  to  the  pressure  of  the  burthen  of 
evidence  on  the  mind  of  the  judge  himself, 
contending  against  it  with  the  peculiar  ad- 
vantages attached  to  his  station  and  appro* 
pnate  habits  of  exercise,  will  naturally  press 
with  still  greater  force  upon  every  other  mutd 
not  bound  to  the  task  by  duty,  and  less  qua- 
lified foi  it  by  exeicise  The  greater,  there- 
foie,  the  pies^uic  is  by  the  public  eye  seen  to 
be,  the  inoi  c  difficult  will  it  be  for  the  public 
judgment  to  detect  any  aberration  on  his  pait 
from  the  line  of  lectitude  and,  moreover, 
even  to  any  man  to  whom  his  decision  may 
pi  oscnt  itself  as  taxable  with  ei  roi ,  thegreatri 
will  bo  the  piolmbihty  that  the  en  or  will  pie- 
scnt  itsq1*  as  standing  deal,  if  not  of  intel- 
lectual, at  any  uite  of  inoial,  blame 

In  a  wonl,  the  gicatei  the  burthen  of  the 
evidence,  the  gi  eater,  in  uppeaiance  as  well 
as  reality,  the  difficulty  in  judging  of  it  and 
the  grcatei  that  difficulty  in  reality,  the  more 
natmal  will  eiioneous  judgment  be  and  the 
pieatei  the  difficulty  in  appearance,  the  more 
vernal  in  appearance  will  the  enoi  be  —  the 
less  apt  to  expose  him,  whose  eiioi  it  is,  to 
public  cciHine 

The  evil*,  therefore,  which  aiise  fiom  ex- 
cess of  evidence,  ai  e  very  gi  eat  and  t  hat  the> 
form  a  pioper  subject  foi  the  legislators  con- 
sideration, is  out  of  the  reach  of  depute  But, 
that  the  piopnety  of  allowing  them  to  be  pio- 
ductive  of  actual  exclusion  —  of  giving  them 
in  practice  the  effect  of  a  conclusive  leason, 
depends  upon  ptopoftitm*  (vi/  upon  the  pre- 
ponderance of  the  collateral  inconvenience  in 
the  shape  of  vexation,  expense,  and  delay,  as 
compaied  \\ith  the  piobabihfy  of  dnect  mis- 
chief lobiiltingiiom  deception  and  consequent 
mittdecibion  for  want  of  the  evidence  pioposed 
to  be  excluded,)  is  a  point  upon  winch  a  deci- 
sion has  alieady  been  pi  enounced,  on  grounds 
winch  the  reader  has  had  umlei  lus  view 

Pioceeding  on  this  giound,  the  necessary 
conclusion  is,  that  everything  that  on  this 
field  has  been  done,  in  any  of  the  established 
sj  stems,  is  wiong  Foi  whatever  has  been 
done,  has  been  done  by  limiting  the  number 
of  witnesses  i eeewable,  without  regard  to  the 
demand 

Regai  d  being  paid  to  proportions,  one  most 
obvious  consideration  is,  that,  in  lespect  of 
nunibci ,  the  demand  for  witnesses  will  depend 
upon  the  subject-mattei  of  the  suit 

1  Even  where  the  claim  which  is  the  foun- 
dation of  the  suit  is  itself  simple,  it  may 
happen  that  the  number  of  witnesses  which 
it  may  be  requisite  to  hear  has  no  certain  li- 
mits take,  for  example,  a  claim  of  a  right  of 
way ,  a  claim  of  a  right  of  common ;  a  suit, 


CH.  II.]        DISGUISED  EXCLUSIONS  — WITNESSES  LIMITED. 


538 


the  object  of  which  is  to  determine  the  bound* 
between  portions  of  land,  the  property  of 
different  owners. 

2.  The  nature  of  things  affords  several  sorts 
of  suits,  in  which,  in  respect  of  the  subject- 
matter,  the  demand  itself  is  complex  ;  and 
complex  to  a  degree  altogether  without  limit. 
In  this  case,  the  suit,  though  in  name  and  to 
some  purposes  but  one  suit,  is  in  fact  a  cluster 
of  suits.  Thus,  in  case  of  an  account,  the 
complex  suit  includes  as  many  simple  suits  us 
there  are  items  on  both  sides.  Not  one  of 
them  but  is  capable  of  being  taken  for  the 
ground  of  a  separate  suit:  in  which  suit,  the 
number  of  witnesses  to  whose  testimony  it 
may  be  necessary  to  have  recourse,  has  no 
certain  limits. 

§  2.  Remedies  suggested. 

As  it  is  with  a  physical  burthen,  so  is  it 
with  a  psychological  one:  undividec^  the  pa- 
tient  sinks  under  it;  divide  it,  he  pei forms 
the  task  without  difficulty. 

You  have  a  burthen,  which  you  wMi  to 
have  carried,  within  a  certain  time,  to  a  certain 
place.  Having  called  a  porter,  you  propose 
the  job  to  him :  he  declines  it — lie  pronounces 
it  impracticable.  Your  job,  must  it  for  that 
reason  remain  undone?  By  tio  means.  Com- 
mon sense  indicates  a  variety  of  expedients, 
all  of  them  practicable,  one  or  other  prefer- 
able, according  to  the  circumstances  of  the 
case.  The  burthen  may  be  divided,  and  dis- 
tributed between  two  porters*:  being  divided, 
it  may  be  carried  by  the  Mime  porter  at  two 
turns:  perhaps  even  it  may  be  taken  by  him 
at  one  tinn,  if  he  be  allowed  a  little  more 
time. 

The  burthen  being  thus  of  the  ph}sical 
kind,  the  remedies  thus  applicable  to  any 
extraordinary  weight  that  may  belong  to  it 
will  never  fail  to  be  applied  :  common  sense 
will  dictate  the  expedients;  —  self-regarding 
interest  will  secure  the  application  of  them. 
Understand,  if  the  burthen  be  mine,  and  if  it 
be  for  a  purpose  of  my  own  that  I  wish  it  car- 
ried, and  if  it  be  by  uijsclt  that  the  charge 
of  getting  it  convened  is  undertaken:  for  if, 
instead  of  being  managed  by  myself,  the  busi- 
ness be  committed  by  me  to  a  servant,  who 
is  lazy,  or  careless,  or  ill-aifoctcd  to  me,  or 
who  has  anything  to  gain  by  having  the  bur- 
then miscarry  or  arrive  too  late,  it  may  make 
a  difference. 

Where  the  burthen  is  of  the  psychological 
kind,  the  remedies  will  be  no  less  obvious : 
unfortunately,  the  application  of  them  will 
be  far  from  being  alike  secure.  In  this  case, 
as  in  the  other,  the  advice  of  common  sense, 
if  consulted,  would  be  equally  sure :  but,  un- 
fortunately, the  hands  on  whom  the  business 
rests  are  such  whose  purpose  is  not  answered 
by  the  taking  any  such  advice. 

Had  the  ends  of  justice  been  the  ends  of 


actual  judicature,  this,  like  so  many  other 
mischiefs  with  which  the  technical  system 
swarms,  or  rather  of  which  it  is  composed, 
never  could  have  taken  place.  Had  the  foun- 
dation of  every  cause  been  laid  in  the  simul- 
taneous appearance  of  the  partiescoramjWi'c*, 
no  such  danger  as  that  of  an  inordinate  influx 
could  have  existed.  So  much  as  the  cause 
really  required,  and  by  its  importance  was 
capable  of  paying  for,  just  so  much  would  be 
delivered,  and  no  more.  When  in  this  way 
anything  of  excess*  takes  place,  it  is  only  for 
want  of  those  explanations  which,  in  case  of 
the  sort  of  meeting  above  described,  cannot 
fail  of  taking  place,  but  which  can  scarce 
ever  take  place  with  effect  on  any  other  terms. 
This,  accordingly,  has  already  been  stated  as 
one  of  the  uses,  though  but  one,  and  (from 
the  rarity  of  it.s  occurrence)  one  of  the  least 
consideiable  of  the  uses,  of  that  meeting; 
without  which,  judicature  is  no  better  than 
a  game,  in  which  justice,  in  spite  of  design, 
turns  up  now  and  then  by  accident. 

Of  the  established  system  of  procedure, 
it  is  a  fundamental  piinciple  not  to  hear  the 
parties,  not  to  suffer  either  of ^hem  so  much 
as  to  come  into  the  presence  ot  the  judge,  till 
the  verv  conclusion  of  the  cause.  Not  hear 
the  parties?  Whom,  then,  would  you  hear? 
Not  till  the  end  of  the  cause?  What,  then,  is 
the  sort  of  work  that  is  to  be  going  forward 
in  the  mean  time? 

Under  a  system  set  up  in  opposition  to 
the  ends  of  justice,  the  idea  of  the  ridiculous 
hangs  over  every  step  of  an  inquiry  that  has 
for  its  object  the  pursuit  of  any  of  those  ends: 
it  is  as  ifu  plan  tor  the  more  effectual  propa- 
gation of  Protestantism  were  to  be  presented 
to  the  Pope. 

To  lind  the  average  quantity  of  time  really 
in  demand  for  a  ca^nse,  turn  to  any  of  thos£ 
courts  in  \\hich  tlie  path  of  judicature  leads 
to  4he  ends  erf  justice,  —  turn,  for  example,  to 
the  com  Is  of  conscience^ —  you  will  find  it 
only  a  tew  minutes.  But  as  the  nature  of  that 
jurisdiction  admits  not  of  any  very  complex 
cause*,  and  as  here  and  there  a  cause  will 
present  itself  which  Amy  require  as  many 
months ;  putting  all  causes  together  in  botch* 
pot,  the  ayerqgc  upon  tlie  sum-total  may  thus 
come  to  be  doubled  or  trebled. 

In  a  vast  majority  of  the  individual  cases 
that  turn  lip,  not  the  faintest  glimpse  of  any 
such  difficulty  will  present  itself:  such  is  the 
simplicity  of  the  vast  majority  of  cases  that 
call  for  the  exercise  of  judicial  powers.  But, 
when  a  cause  is  to  a  certain  degree  complex, 
then  comes  the  necessary  task  of  sketching 
out  a  plan  of  the  mass  of  evidence.  What  is 
your  demand,  what  your  title,  and  what  your 
evidence?  Three  questions  these,  to  which 
a  plaintiff,  if  he  knows  what  he  is  about,  will 
always  be  more  or  less  prepared  to  give  on 
answer:  and  which  a  judge,  if  he  knows  what 
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b*  b  about,  will  of  course  put  to  the  plaintiff, 
wherever  the  plaintiff,  for  want  of  distinct 
conceptions,  h&s  not  put  them  to  himself. 
,  What,  then,  is  this  plan  or  table  of  evi- 
dence ?  In  every  cause  in  which  a  question 
of  feet  is  involved,  the  nature  of  it  may  be 
seen  at  the  conclusion  of  any  one  of  those  in- 
struments which  among  English  lawyers  are 
called  briefs*  facts  which,  in  the  character  ot 
principal  facts,  are  to  be  proved ,  persons  or 
scripts,  by  which  each  such  fact  is  expected 
to  be  proved.  To  the  plaintiff's  table  of  evi- 
dence add  that  of  the  defendant,  you  have  the 
sum-total  of  that  mass  of  pioposed  evidence, 
concerning  every  article  of  which,  the  judge 
will  have  to  consider  whether  at  all,  and  if 

5es,  then  in  what  event,  and  at  what  time, 
;  shall  be  delivered. 

1,  Where  the  demand  itself  is  of  a  complex 
nature  (t.  <?.  where  the  cause,  though  in  form 
and  denomination  but  one  cause,  is  in  reality 
an  aggregate  ot  a  number  of  causes,)  analyze 
this  artificial  whole  resolve  it  into  its  ele- 
mentary parts.  Suppose  an  account-current, 
with  a  hundred  items  on  each  side — a  hun- 
dred items,  tq,any  one  or  every  one  of  which 
it  may  happen  to  be  contested  How  absurd 
in  this  case  to  think,  by  means  direct  or  in- 
direct, to  limit  the  multitude  of  witnesses! 
But  there  being  m  fact  two  bundled  causes 
to  try  under  the  name  of  one,  there  is  not  one 
of  them  that  may  not,  without  prejudice  to 
the  interests  of  truth,  be  tried  at  a  different 
time,  at  ft  different  place,  by  a  different  judge 
or  set  of  judges.  In  a  cause  of  this  composite 
order,  two  witnesses  may  be  one  too  many, 
two  thousand  may  be  not  sufficient  Behold 
now  the  legislator,  with  shut  eyes,  and  Pro- 
crpstes  for  his  guide,  by  arrangements  dnect 
or  indirect,  fixing  the  number  of  witnesses 
Which,  in  a  cause  of  th\s  denomination,  a 
plaintiff  or  a  defendant  shall  be  permitted  to 
produce.  * 

No  grievance,  nq^emedy.  Here  is  in  truth 
no  grievance:  but  if  in  this  way  a  remedy 
be  attempted  to  be  applied  (that  is,  anything 
under  the  name  or  notion  ot  a  lemedy,)  then 
indeed  there  is  a  grievance ,  for  the  pretended 
remedy  is  a  real  grievance 

At  his  own  pleasure,  and  by*an<]  with  the 
advice  of  his  attorney  (who  in  the  temple 
oi  equity  puts  on  the  more  respectable  and 
profitable  title  of  solicitor,)  a  man  who  has  a 
business  of  this  sort  to  settle  with  an  unwill- 
ing adversary,  addresses  himself  to  common 
tew  or  to  equity.  If  to  common  law,  —  after 
*bc  months  or  twelve  months  spent  in  doing 
worse  than  nothing — spent  in  affording  the 
occttion*  for  learned  pillage,  the  two  hundred 
dhtae*,  if  tried  at  all,  must  be  tried  in  a  day, 
or  in  the  remnant  of  a  day.  If  to  equity,— 
fter  the  number  of  months,  not  to  say  years, 
«u*plojre<i  in  doivg  worse  than  nothing,  as 
*teve,~*-when  the  matter  in  dispute  comes 


tt>  be  tried  in  good  earnest,  the  cause  is  wire- 
drawn through  a  hole  in  the  judge's  closet, 
and  instead  of  the  one  day,  as  above,  is  drawn 
out  perhaps  to  a  thousand  the  judge  (called 
in  this  case  a  Master,)  under  the  eye  of  a  con- 
niving Chancellor,  taking  care  to  be  paid  for 
three  attendances  for  every  one  he  bestows, 
and  cutting  out  each  day  into  hours,  that 
each  hour  may  have  its  fee 

On  either  side  of  the  passage,  what  in  all 
this  can  there  be  that  could  be  better  than  it 
is  ?  On  the  one  side,  is  not  work  made  for 
a  jury  ?  On  the  other  side,  is  not  everything 
done  by  equity  *  by  equity,  the  bona  dea  of 
English  lawyers,  made  by  their  own  hands 
for  their  own  use,  unknown  to  all  the  world 
beside  * 

2  In  a  cause  in  which  the  matter  in  dis- 
pute is  a  man's  light  to  a  station  filled  by 
election,  there  may  be  as  many  causes  as  elec- 
tors, including  persons  assuming  to  be  elec- 
tors ,  the  i  ight  of  each  elector  depending  upon 
an  indefinite  quantity  of  evidence,  geneially 
veiy  small,  but  susceptible  of  extension,  with- 
out any  certain  limit  Squeeze  now  a  com- 
plex cause  of  this  sort  into  the  compass  of 
a  day,  and  observe  the  consequence.  Before 
the  Grenville  Act,  causes  of  that  sort  weie 
compressed  each4  into  the  compass  of  a  day ; 
and  the  consequences  were  such  as  at  length 
gave  birth  to  that  not  inconsiderable  effort 
of  innovating  and  meliorating  wisdom.  The 
condensing  engine  being  bioken,  the  quantity 
of  matter  which  by  faction  had  been  compressed 
into  the  compass  of  a  day,  has  now  been  found 
to  fill  in  reality  the  compass  of  sometimes 
not  so  few  as  a  bundled  days,  and  a  hundred 
days  fully  employed.  But  as  a  cause  of  this 
sort  consists,  in  truth,  of  so  many  dozen,  or 
score,  or  hundred  of  causes, — if  constitutional 
prejudices  and  misgivings  would  but  permit, 
what  a  prodigious  load  of  vexation  and  ex* 
pense  might  not  every  now  and  then  be  saved, 
if  in  these  causes  the  witnesses  could  be  heard 
within  a  leasonable  distance  of  their  own 
doors,  instead  of  being  imported  from  the 
Orkneys,  or  the  Land's  End,  to  be  fed  for 
an  indefinite  time  at  London  prices. 

3.  Suppose  a  cause  in  which  the  matter  in 
dispute  is  the  supposed  disturbance  or  abuse 
of  the  rights  annexed  to«ome  station  or  con- 
dition in  life,  domestic  or  political.  The  dis- 
turbance or  abuse  constitutes  one  group  of 
facts — the  entiance  into  the  station  another. 
Enti  ance  and  disturbance,  —  marriage  and 
adultei  y  entrance  and  abuse, — appointment 
to  an  office,  andabuse  of  the  powers  of  it.  The 
scene  of  the  entiance  lies  at  anj  number  of 
miles  distance  from  that  of  the  disturbance  ftr 
the  abuse  Two  groups  of  facts  thus  distinct 
and  unconnected,  what  need,  or  even  what 
•use,  that  the  proof  of  both  should  oe  crowded 
together  into  the  same  portion  of  time— into 
the  same  portion  of  space,  only  that  they  may 
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come  under  the  eyes  of  the  same  judge  or 
judges?  In  London,  cohabitation  between 
man  and  wife  on  the  one  hand — adultery  of 
the  wife  on  the  other :  actual  marriage,  in  the 
East  Indies.  The  cohabitation  public  and  no- 
torious, the  adultery  susceptible  of  proof,  — 
why  must  redress  be  made  to  wait,  not  only 
for  the  definitive  result,  but  even  for  the  pre- 
liminary steps,  till  proof,  in  form,  of  what  no 
.  one  doubts  of,  shall  have  been  sent  for  and 
fetched  from  the  East  Indies? 

The  mass  of  evidence  thus  decomposed  in 
idea,  and  resolved  into  its  ultimate  elements, 
—  frequently  it  will  happen,  not  only  that  by 
an  apt  distribution  of  it  among  different  por- 
tions of  time  and  spare,  the  quantity  of  vexa- 
tion, expense,  and  delay,  attached  to  the  deli- 
very of  the  evidence,  may  be  reduced ;  but  that 
the  quantum  of  the  evidence  necessary  to  be 
delivered,  may  itself  be  reduced.  It  i&  in  this 
way,  and  this  alone,  that,  by  any  maifagement, 
a  retrenchment  may  be  made  on  the  mass  of 
evidence  (understand  relevant  evidence,) and 
without  prejudice  to  the  direct  ends  of  jus- 
tice. A  second  mass  of  evidence,  No.  ii,  may 
be  relevant  —  may  be  indispensable;  but  it 
is  only  on  the  supposition  that  the  mu*s  of 
evidence  No.  1  has  already  fcecn  delivered  (or 
not  delivered.)  Take  away  the  one,  you  take 
away  the  demand  for  another.  Keep  back 
the  testimony  of  Titius,  the  proof  that  would 
have  been  offered  of  his  bad  character,  or  of 
his  having  been  elsewhere  at  the  time,  is  no 
longer  relevant. 

Expedients  upon  expedients,  on  a  review 
of  the  circumstances  of  the  individual  cause, 
might  be  employed  for  reducing  the  amount 
of  the  evidence,  and  of  the  vexation,  expense, 
and  delay,  attached  to  the  deliver}  of  it,  with- 
in the  narrowest  limits  compatible  \\ith  the 
due  regard  to  the  direct  ends  of  justice.  1. 
What  is  it;  that  each  man  is  expected  to  prove  ? 
2.  13y  what  circumstances  is  he  enabled  to 
prove  it  ?  3.  From  which  of  the  witnesses  on 
both  sides  is  the  most  decided  and  satisfac- 
tory evidence  to  be  expected  ?  4.  Which  are 
those  between  whom  an  irreconcilable  con- 
tradiction may  be  expected;  and  in  whose 
instance  it  is  most  particularly  requisite  that 
they  be  brought  face  to  face  ?  5.  Are  there 
any  masses  of  evidence,  by  the  use  of  which, 
if  the  decision  be  in  a  certain  way,  the  de- 
mand for  the  other  may  be  superseded  ? 

Where  no  such  preparatory  explanation 
takes  place  (that  is,  under  all  technical  sys- 
tems,) superfluous  evidence  is  poured  in  in 
abundance :  not  only  all  that  will  be  wanted, 
but  all  that  by  possibility  may  (it  is  supposed) 
De  wanted,  is  provided.  In  continental  Ro- 
man procedure,  and  in  English  equity,  the 
shelves  are  thus  loaded  with  depositions, 
which,  when  they  come  to  be  looked  at,  are 
found  not  to  be  necessary,  and  which  accor- 
dingly are  not  employed  in  argument.  At 


common  law,  before  a  jury,  crowds  of  wit- 
nesses are  in  attendance,  who,  when  the  trial 
comes  on,  remain  unexamined,  either  because 
there  is  really  no  need  of  their  evidence,  or 
because  there  is  no  time  for  hearing  it. 

At  the  same  time  that  the  number  of  the 
witnesses,  and  in  general  the  quantity  of  the 
evidence  of  all  sorts,  that  may  or  may  not  be 
necessary,  ib  thus  brought  for  ward  on  all  sides, 
— all  circumstances  which,  in  the  case  of'this 
or  that  witness  or  other  article  of  evidence  in 
particular,  may  operate  in  enhancement  of  the 
vexation,  expense,  or  delay,  attendant  on  the 
production  of  that  witness  or  other  article  of 
evidence,  in  like  manner  should  be  brought 
under  review.  And  thus,  and  thus  only,  it 
is,  that  the  judge  finds  it  in  his  power  to  do 
\\hat  justice  lequires  him  to  do  in  respect  of 
collateral  incon\cnicncc  :  in  the  first  place,  to 
take  the  arrangements  necessary  for  reducing 
it  to  its  least  dimensions ;  in  the  next  place, 
to  determine  whether  (a  case  which,  though 
rarely,  may  sometime*  happen)  the  injustice 
that  would  result  from  the  production  of  the 
proposed  evidence,  would  not  preponderate 
over  that  bianeli  of  injustice  which  stands 
opposed  to  the  direct  ends  of  justice,  viz.  the 
fi  us!  lution  of  a  just  demand :  or,  on  the  other 
hand  (not  to  make  an  unnecessary  sacrifice  of 
1he  principal  to  the  collateral  ends,)  whether, 
pioviMonally  at  least,  inferior  evidence  may 
not  he  employed,  instead  of  superior  from  the 
same  bourcc  :  makeshift,  instead  of  regular : 
transcriptural,  for  instance,  instead  of  ori- 
ginal.* 

In  causes  that  arc  fortunate  enough  to  find 
themselves  removed  out  of  the  hands  of  the 
regular  courts  into  those  of  special  arbitra- 
tors, mutual  and  preparatory  explanations  take 
place  of  course  :  at  any  rate,  there  is  nothing 
to  prevent  them  from  taking  place,  but  those 
ac  cidental  deficiencies  in  point  of  probity  or 
intelligence,11  to  which  all  tribunals,  and  all 
human  affair?,  are  expose*.  In  these  tribunals, 
it  is  to  the  judge  that  any  failure  in  this  re- 
spect ought  to  be  imputed :  for  if,  on  a  requi- 
sition made  by  the  judge,  any  backwardness 
in  regard  to  compliance  be  manifested  on  either 
side,  such  reluctance  will  but  afford  an  addi- 
ditional  rfeasfti  for  insisting  upon  compliance. 

*  A  curious  enough  and  instructive  compari- 
son might,  on  any  sitting  of  Nisi  Prius,  or  still 
better  on  any  circuit,  be  afforded  by  two  lists  i — 
1.  List  of  the  persons  summoned  to  attend  as 
witnesses ;  2.  List  of  the  number  of  persons  ac- 
tually  examined  at  that  same  place,  or  succession 
of  places.  Of  the  first  of  these  lists  the  materials 
are  at  any  time  to  be  found. 

On  the  last  occasion  that  has  happened  to  fell 
withiirtmy  knowledge,  of  four  witnesses  that  at- 
tended  on  one  side,  one  only  was  examined :  yet, 
under  the  uncertainly  that,  for  want  of  the  KWt 
of  explanation  in  question,  hung  over  the  cause* 
there  was  not  one  of  the  three  whose  attendance 
could  prudently  have  been  dispensed  with. 
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These  observations,  if  wellgiounded,  will 
ftp  worth  the  attention  of  those  public  tribu- 
nals, whose  hands  are  not  tied  up  by  any  of 
those  manacles  which  have  laid  the  regular 
courts  under  the  not  altogether  unwelcome 
impossibility  of  obeying  the  voice' of  justice* 
I  Speak  of  parliamentary  election  courts,  courts 
martial,  and  courts  of  inquiry,  military  and 
naval  $  for  as  to  the  courts  held  by  justices 
of  toe  peace  out  of  sessions  (I  speak  of  tbe 
case  in  which  their  jurisdiction  is  definitive,) 
it  is  seldom  indeed  that  a  cause  coming  before 
any  such  tribunal  will  be  complex  enough  to 
afford  the  matter  for  any  such  arrangement 
and  the  same  obseivation  may  be  applied  & 
Jbrtwri  to  tbe  courts  of  conscience 

In  these,  and  all  other  couits  in  which  tbe 
ends  of  justice  are  the  objects  of  judicature, 
inasmuch  as  the  preparatory  explanation  in 
question  always  may  be  called  foi,  so  (pio- 
portioned  to  its  obvious  utility  to  all  pennons 
concerned,  and  moie  especially  to  the  judges) 
is  the  expectation  one  should  naturally  form 
of  seeing  it  called  for  in  each  individual  in- 
stance* But  against  this  expectation  there  arc 
two  circumstarfces  which  opeiate  on  the  othei 
side :  1.  The  propensity  vvhich  all  tribunals  of 
inferior  account  have  to  imitate  the  practice  of 
their  superiors,  and  2.  The  propensity  which 
all  tiibunals  have  to  shackle  themselves  by 
general  rules,  extending  an  arrangement  from 
the  one  case — the  one  individual  case  in  which 
it  was  found  conformable  —  to  an  unknown 
succession  of  other  cases  in  winch  it  would  not 
be  conformable,  to  the  ends  of  justice. 

What?  Shall  my  client  then  be  compelled 
to  disclose  the  plan  of  his  defence?  As  well 
might  you  call  upon  him  to  eliminate  himself, 
or  upon  me  to  betray  the  trust  he  has  reposed 
in  me.  Such  is  the  objection  which,  on  an 
occasion  of  this  sort,  the  Consciousness  of  a 
bad  cause  will  put  of  couise  into  the  mouth 
of  the  expeiieuced  advocate,  such  the  sott  of 
argument  which  findk  all  ears  open  to  it,  under 
that  system  of  which  the  spinlus  rector  is 
the  spirit  of  insincerity.  For,  undei  the  tech- 
nical system,  such  is  the  state  ot  things  to- 
wards which  everything  giavitates — such  the 
notions  attached  to  th6  word  equity;  viz  that 
on  every  occasion,  justice  and  injustice,  fraud 
and  sincerity,  shall  have  an  equal  chance. 

With  reference  to  this  topic,  causes,  whether 
criminal  or  non-criminal,  maybe  distinguished 
into  three  classes : — 

L  The  sort  of  cause  in  which,  on  the  first 
meeting,  the  whole  stock  of  evidence  which 
th«  cause  affords  is  visible  at  once  *  as,  where 
the  cause  turns  on  the  testimony  of  one  or 
both  parties,  with  or  without  an  adtacible 
script  or  two,  or  an  adducible  witness  or  two, 
on  one  or  on  each  side.  Under  this  descrip- 
tion will  he  included  the  vast  majority  of 
causes.  In  this  case,  the  cause  is  already  ripe 
for  decision. 


2.  Ttie  soit  of  cause  in  which, —though 
the  whole  stock  of  evidence  be  not  adducible 
on  both  sides,  —  yet,  on  each  side,  every  ar- 
ticle of  evidence  proposed  to  be  adduced,  is 
capable  of  being  indicated    In  this  case  comes 
the  demand  for  the  mutual  explanations  above 
indicated,  and  the  operation  of  marshalling 
the  witnesses  and  documents,  in  consequence. 
Ripe  for  decision  the  cause  may  in  this  case 
be,  perhaps  the  next  day,  perhaps  not  for  any 
number  of  yeais  afteiwaids.    Foi  who  shall 
say,  in  every  case,  at  the  etfd  of  how  many 
months  a  witness  shall  be  forthcoming,  in  a 
country  in  which  voyages  to  the  antipodes 
are  in  every  day's  piactice? 

3.  Tbe  sott  of  cause  in  which  a  man  believes 
or  suspects  a  fact  (a  puncipal  fact)  to  have 
taken  place  ,  but,  even  supposing  it  to  have 
taken  place,  knows  not  as  jet  by  what  evi- 
dence it  may  be  proved     e.  y.  that  an  act  of 
minder  hffs  been  committed,  the  author  sus- 
pected 01  not  subpected    that  an  instrument 
produced  in  the  character  of  a  deed  or  will, 
is  spurious  or  falsified     that  the  parentage 
attiibuted  to  a  child  is  false    that  a  deed  or 
will,  though  genuine,  was  obtained  by  ft  and 
or  foice.    In  this  case,  the  cause  is  neither 
npe  foi  decision,  rjioi  ripe  foi  any  such  exhi- 
bition or  analysis  ot  the  mads  of  evidence,  as 
above. 

To  this  soit  of  cause  applies  the  demand 
for  in vestigatoi ul  pioceduie,  that  sort  of 
procedure  which  Roman  law  has  confined  to 
criminal  cases — English  law  (to  the  extent  of 
the  regulai  system)  has  denied  to  all  cases, 
feloniously  ciimmal  cases  alone  exccpted,*  in 
which,  through  the  medium  of  the  piehmmary 
examinations  pi  escribed  by  statute,  it  has 
been  blown  in,  as  it  weie,  by  a  side  wind. 

To  pursue,  through  any  further  exemplifi- 
cations, the  decomposition  ot  the  aggiegate 
mass  of  evidence,  would  be  beyond  the  design 
of  the  present  Book  \\hat  is  above,  will,  it  is 
hoped,  be  found  sufficient  at  once  to  indicate 
the  nature  of  the  operation,  arid  the  use 

§  3  Abenatwns  of  established  systems  in 

this  respect. 

In  the  next  chapter  we  shall  have  occasion 
to  examine  the  indirect  modes  in  which  all 
evidence,  ovei  and  above  a  certain  quantity, 
has,  under  established  systems,  been  excluded. 
In  some  cases,  howevei,  the  indirect  and  dis- 
guised exclusion  not  being  strong  enough,  and 
the  only  rational  remedy,  the  preparatory  ex* 
planation  and  an  angemen  t,  being  unendurable, 
exclusion  was  to  be  applied  without  disguise, 
and  in  direct  teims  Such,  accordingly,  upon 
the  continent,  has  been  the  resource :  take 
French  and  Spanish  law  for  examples. 

*  Depositions  are  taken  by  the  justices  in  mis* 
demeanors  of  a  grave  character,  as  well  as  in 
felonies 
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To  any  given  fact  or  question 
French  —  prcgunta  [question,]  Spanish)  thirty 
witnesses  were  ana  are  allowed  by  Spanish 
law  ;  ten  only  are,  or  at  least  were,  allowed 
in  French  law.  Are  both  right  ?  One  French 
witness,  then,  is  equal  to  three  Spanish  ones. 

Of  these  limitations,  what  upon  earth  could 
be  the  design  ?  To  make  work  for  advocates  ? 
—  to  give  the  judge  a  facility  for  favouring 
whom  he  pleased  ?  If  so,  it  was  well  aimed  : 
to  any  good  purpose,  completely  useless,  — 
On  the  nature  of  the  cause,  no  distinction 
grounded  :  under  this  direct  exclusion,  as  un- 
der the  indirect  one,  the  same  allowance  for 
all  causes. 

Fact  —  question  :  —  of  the  unity  of  the  fact 
or  question,  who  shall  give  the  criteiion? 
Nobody  :  criterion  there  is  none.  You  are  a 
French  judge  :  a  man  who  has  produced  ten 
witnesses  wishes  to  produce  more.  Would 
you  have  him  lose  ?  Stick  to  the  u*iity  of  the 
tact,  and  you  stand  firm  upon  the  law.  Would 
you  have  him  gain?  Split  the  factfinto  two, 
you  may  then  allow  him  as  many  as  twenty 
witnesses.  Are  twenty  not  enough  ?  Take 
up  the  metaphysical  wedge,  ami  dnve  it  in 
once  more.  We  have  seen,  that  to  split  one 
man  into  two  witnesses  is  every  day's  prac- 
tice.* That  was  a  clumsy  trick  :  men,  like 
oaks,  are  "  gnailcd  and  unwedjjeable  ;"'  fans, 
like  deals,  are 
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*  Supra,  p.  S25. 

t  Instituciones  del  Dericho  Civil  de  Cast  ilia. 
Madrid,  175*1.  4to.  T>.  ccci.  Titulo  vii.  de  las 
Pruebas,  cap.  iv.  de  la  Prucha  de  Testigos,  p. 
ccci.  "  Se  begue  1.  Que  solamente  hagan  fe 
en  juccio  dos  testigos  :  ....  no  pudiendo  exceder 
el  numero  de  treinta  para  cada  pregunta  {ques- 
tion) diversa."  From  liccompilacion^  i.  577- 
Lib.  iv.  tit.  fi,  sec.  vii. 

Ordonnance  Civile  de  Louis  XIV.  anno  1007. 
Tit.  x\ii.  des  Enquctes.  Art.  xxi.  "  Ne  sernnt 
oliis  plus  de  dix  tt'mohiH."  Conferences,  p.  303. 

Art.  xxi.  "  Dcfendons  aux  parties  de  faire 
oiiir  en  mature  civile  plus  de  dix  tcmoins  sur 
un  memc  fatt,  et  aux  juges  on  comnussaires 
d'en  entendre  plus  grand  nombre;  autrcment 
la  partie  nc  pourra  pretenclre  le  rumboursement 
des  frais  qu'elle  auraa\anc6t  pour  les  faire  ouir, 
encore  que  tous  les  depens  du  proces  lui  soient 
adjugcs  en  (in  de  cause.'* 

In  a  cause  of  the  civil  class,  the  French  code 
of  procedure  forbids  and  admits  the  receipt  of 
more  than  ten  witnesses,  at  the  instance  of  any 
party,  to  each  fact  (fait  :)  so  that,  if  an  eleventh 
witness  be  produced  by  any  party,  the  judge,  ac- 
cording ab  he  likts  or  dislikes  the  party,  admits 
or  rejects  the  witness.  The  law  admits  him  : 
but  under  this  condition,  viz.  that  the  expense 
attached  to  the  testimony  of  that  witness  shall 
rest  on  the  party  by  whom  he  is  produced,  al- 
though costs  of  suit  be  adjudged  to  him  at  the 
conclusion  of  the  cause.  The  law  excludes  him: 
for,  over  and  above  this  condition,  operating  as 
a  licence  or  as  a  penalty  according  to  the  point  of 
view  in  which  it  suits  the  judge  to  contemplate 
it,  there  is  an  express  prohibition  :  a  prohibition 
M  express  as  words  can  make  it—  a  prohibition 


CHAPTER  III. 

EXCLUSION  PUT  BY  BLIND  ARRANGEMENTS 
OF  PROCEDURE  UPON  INDETERMINATE  POR- 
TIONS OF  THE  MASS  OF  EVIDENCE. 

A  PROPOSITION  that  seems  neither  to  require, 
nor  (any  more  than  a  postulate  in  geometry) 
admit  of  proof,  is,  that  every  arrangement 'of 
procedure,  the  effect  of  which  is  to  exclude 
an  indeterminate  portion  of  evidence  —  of 
that  stock  of  evidence,  which  the  cause,  in 
the  individual  instance  in  question,  happens 
to  afford, — and  that,  too,  without  the  plea 
of  preponderant  inconvenience  in  the  shape 
of  vexation,  expense,  and  delay,  —  is  irrecon- 
cilably repugnant  to  the  ends  of  justice.  In 
every  cause  to  which  the  operation  of  the 
principle  of  blind  defalcation  happens  to  ex- 
tend, the  effect  of  it  is,  to  reduce  to  an  equal 
chance  whatever  preponderant  probability  of 
success  a  good  cause  may,  under  the  system 
of  procedure  in  question,  give  a  man  as  against 
a  bad  one. 

Such  is  the  result,  and  such  the  mischief, 
supposing  the  composition  of  the  defalcated 
mass  to  depend  altogether  upon  blind  chance. 
Suppose,  on  the  other  hand,  that  it  is  capa- 
ble of  being  influenced  by  arrangement — by 
arrangement  on  the  pait  of  either  of  the  par- 
ties,—  the  probability  of  success,  instead  of 
being  equal,  will  he  preponderant  in  favour 
of  injustice.  He  who,  being  in  the  right,  is 
persuaded  ot  liU  being  so,  will  not  naturally 
have  recourse  to  this  or  any  other  sinister 
artifice  :  at  least  he  will  not  he  urged  so  to 
do  by  so  btiong  an  impulse  as  that  by  which 
the  opposite  party,  supposing  him  to  be  in 
the  wrong,  and  conscious  of  being  so,  will  be 
urged. 

Had  the  ends  of  justice  been,  in  every 
country,  the  ends  to  which  the  system  of  pfo- 
i!edure  had,  in  the  course  of  its  formation, 
been  directed,  no  arrangement  pregnant  with 
any  such  effect  would  perhaps  anywhere  have 

without  any  condition,  and  addressed  not  to 
the  parties,  but  to  th*  judge.  We  forbid  them 
(judges  and  commissaries)  to  hear  any  greater 
number.  • 

At  the  conference,  great  debate  between  Pus- 
sort,  who  appears  to  have  been  the  author  of  this 
code,  and  the  Premier  President  of  the  day. 
The  President  disapproves  of  the  limitation,  but 
yields;  saying,  that,  the  case  of  a  party  wishing 
to  produce  any  greater  number  not  being  likely 
to  happen  frequently,  the  matter  is  of  no  great 
consequence.  P assort  defends  his  article,  and 
prevails.  On  the  condition  specified,  a  party  (he 
insists  upon  it)  is  at  liberty  to  produce  as  many 
witnesses  as  he  pleases.  You  have  t^give  judg- 
ment on  this  article:  would  you  let  in  the  super- 
numeraries, refer  to  the  condition ;  and  if  that 
will  not  do,  pray  in  aid  the  common  vouchee,  thft 
author  of  the  code.  Would  you  shut  them  out? 
stick  to  the  text,  and  turn  a  deaf  eat  to  all  his- 
tories and  commentaries. 
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beetf  established.  But  in  no  country  has  the 
predominant  part  of  that  system  been  really 
directed  to  those  ends:  accordingly,  anange- 
Aients  pregnant  with  that  absurd  and  per- 
nifeious  effect  are  to  be  found  established  in 
both  of  the  two  systems  of  technical  proce- 
dure* between  which  the  more  enlightened 
part  of  the  population  of  the  globe  has,  in 
such  unequal  proportions,  been  divided. 

In  the  Roman  system  may  be  seen  one 
example  of  an  arrangement,  by  which  an  in- 
determinate  portion  of  the  obtainable  mass  of 
evidence  is  shut  out. 

In  the  English  system  may  be  seen  an  ex- 
ample of  another  arrangement,  which,  discoi- 
dant  as  it  is  with  the  Roman  in  other  points 
of  view,  agrees  with  it  in  thib. 

The  Roman  arrangement  here  in  view,  is 
that  by  which,  whatsoever  part  of  the  evi- 
dence can  by  posibihty  be  kept  secret  from 
the  parties  respectively  (viz  every  part  of 
it  but  that  which  has  been  extracted  from  a 
party  himself,)  is,  with  the  most  anxious  care, 
kept  from  the  knowledge  of  both,  until  the 
time  when  the  process  of  collection  is  closed 

From  this  arrangement  is  apt  to  result  the 
exclusion  of  an  indetei  inmate  and  indefinable 
mass  of  counter-evidence.  The  portion  thiib 
excluded  is  divisible  into  two  distinguishable 
branches.  —  1.  The  additional  mass,  which, 
had  the  already  extracted  poi  tion  been  known 
to  them  in  time,  might  and  would  have  been 
extracted  by  the  paities  icspectively,  whe- 
ther from  the  witnesses  on  their  own  side 
respectively,  or  from  those  on  the  other ,  — 
2.  Any  such  further  poi  tion  as,  in  explanation, 
confirmation,  or  contradiction  of  the  testi- 
mony actually  delivered  (as  above,)  might 
have  been  extracted  from  the  bo&oms  of  other 
witnesses. 

Such,  then,  in  a  few  worcjs,  is  the  effect 
exclusion  of  ulterior  evidence  obtainable  by 
counter-interrogation  of  the  same  witnesses ; 
exclusion  of  counter-evidence  extractible  by 
interrogation  and  counter-interrogation  from 
ulterior  witnesses 

The  English  practice  is  that  which,  in  civil 
cases,  limits  the  mass  of  evidence  to  the  quan- 
tity the  delivery  ot  whjch  can  be  squeezed 
into  the  compass  of  a  single  sitting  *  deduct- 
ing the  quantity  occupied  by  the  introductory 
statements  made  by  the  advocates  on  both 
sides,  and  the  recapitulation  made  by  the  di- 
recting judge. 

Of  the  nature  of  the  mass  of  evidence  thus 
abut  out,  it  is  not  easy  to  give  any  the  loosest 
estimate;  not  so  much  as  the  sort  of  estimate, 
than  which  nothing  can  easily  be  more  loose, 
given  of  Ifeat  which  is  shut  out  b>  Roman 
practice. 

To  assist  conception,  cross  over  fiom  time 

+  Civil,  M  well  as  criminal  cases,  sometimes 
occupy  several  days.  One  of  the  trials  at  Jban- 
CAfttet,  in  the  case  of  Tatham  v.  Wright,  octu- 
pietJ  nearly  a  fortnight,— /tt 


t6  space.  Suppose  a  court  (and  you  need  not 
look  further  than  Westminster  Hall  to  find 
four  such)  which,  in  the  case  of  a  cause  of  a 
nature  to  excite  that  sort  of  interest,  on  which 
the  purity  of  judicial  conduct  so  essentially 
depend*,,  shall  be  capable  of  affording  hearing 
and  seeing  room  to  no  mote  than  a  tenth  or 
a  twentieth  part  of  the  numbers  that  would 
be  there  it  they  could  Nine  persons  out  of 
every  ten  are  thus  excluded  from  the  exercise 
of  the  functions  of  a  member  of  the  open 
committee  of  the  public,  charged  with  the 
iriquny  into  the  conduct  of  the  courts  of  jus- 
tice Who,  in  each  individual  instance,  are 
the  pei sons  on  whom  the  lot  of  exclusion 
falls  '  When  for  this  question  a  precise  an- 
swer has  been  found,  on  the  back  of  it  will 
be  found  an  account  of  the  articles  of  evi- 
dence excluded  by  that  law  of  the  judicial 
drama,  which  (substituting  the  diamatic  uni- 
ties for  theuends  of  justice)  requires  the  busi- 
ness  to  be  compressed  within  the  spare  of 
time  d tiling  which  a  mixed  multitude  of  per- 
sons aie  capable  of  continuing  togethei  in  the 
compass  of  the  same  close  room,  without  pre- 
judice to  the  free  exei  rise  of  then  intellectual 
faculties 

Incompatible  asfltlus  system  of  condensa- 
tion is  to  the  ends  ot  justice,  it  wants  nothing 
ot  that  which  is  necessary  to  adapt  it  to  the 
ends  of  established  judicature.  Sufficient  or 
insufficient  to  the  purpose  oi  doing  right  to 
the  parties,  the  time  is  never  le*s  than  sufli- 
cient  to  the  gathering  in  of  fees 

The  dooi,  —  does  it  happen  to  have  been 
bhut  against  tins  oi  that  aiticle  of  necessary 
evidence  '  So  much  the  better  Then  come 
other  exigencies,  far  better  adapted  than  any 
evidence  to  the  use  of  lawyers:  At  law,  ne- 
cessity for  new  trials,  and  motions  for  new 
tuals  in  equity,  necessity  for  bills  of  review, 
or  bills  partaking  of,  or  in  some  convenient 
shape  oi  othci  appioaelnng  to,  the  nature  of 
bills  of  review  An  entiie  cause,  with  all  its 
evidence,  does  it  happen  to  be  shut  out  in  the 
lump,  because  there  was  not  time  so  much  as 
foi  the  opening  of  it?  Causes  aie  not  like 
stiavvbeiiies  or  maekeiel  at  the  end  of  six 
months,  or  of  twelve  months,  they  are  as 
fresh  as  ever,  and  then  they  come  garnished 
with  hesh  fees 

It  is  only  in  causes  of  a  complex  nature, 
that  the  operation  of  this  principle  of  exclu- 
sion <¥Ui  attach,  causes  which,  whether  in  any 
other  respect  or  no,  are  complex  at  any  rate 
in  respect  ot  the  numbei  of  witnesses  fiom 
whom  relevant  evidence  might  have  been  ex- 
tracted Call  twenty -four  hours  the  utmost 
extent  of  a  single  judicial  sitting.  There  are 
some  causes  (and  of  this  description  are  the 
major  pait  of  the  causes  instituted,)  for  which 
a  quartei  of  the  number  of  minutes  would  be 
more  than  enough:  there  are  others  for  whirh 
three  or  four  times  as  many  days  might  be  a 
scanty  allowance. 
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DISGUISED  EXCLUSIONS— BLIND  RULES. 


Where  the  allowance  of  time  presents  itsdf 
as  insufficient,  the  quantity  of  evidence  dis- 
carded by  each  party  (at  least  if  acting  bond 
fide,)  will  naturally  be  that  which  in  the  judg- 
ment of  the  party  can  best  be  spared. 

Of  either  party,  if  tn  maldjidc,  one  resource 
will  be,  the  crowding  in  evidence  in  such 
quantity  as  to  generate  confusion;  and,  by 
blinding  the  eyes  of  those  to  whom  it  belongs 
to  judge,  to  raise  in  this  way  the  unfavourable 
prospect  to  the  level  of  an  even  chance. 

In  any  case,  the  undue  advantage  from  the 
compression  gravitates  towards  the  plaintiffs 
side.  His  evidence  being  the  first  heard,  the 
more  he  introduces  of  his  own,  the  less  he 
leaves  it  possible  for  the  defendant  to  intro- 
duce. Out  of  the  supposed  maximum  of  four 
and  twenty,  the  greater  the  number  of  hours 
occupied  by  the  one,  the  less  the  number  left 
to  be  occupied  by  the  other.  The  advantage 
of  this  policy  will,  however,  be  cliyirer,  if  the 
plaintilf  who  avails  himself  of  it  be  in  mahi, 
than  if  in  bond  fide  :  for,  in  the  latter  case, 
what  he  gains  by  the  exclusion  of  his  anta- 
gonist's evidence,  maybe  lost  in  some  measure 
by  the  confusion  produced  by  the  multiplicity 
of  his  own. 

In  the  midst  of  all  tljis  darkness,  a  dif- 
ference may,  however,  be  observed  between 
the  effects  of  the  Roman,  and  those  of  the 
English  practice.  Of  the  disguised  exclusions, 
wrapped  up  in  the  system  of  concealment,  the 
influence  extends,  without  distinction,  to  the 
most  simple,  as  well  as  to  the  most  complex 
causes:  for  upon  the  Koman  plan  of  inquiry, 
there  is  never  any  want  of  time  for  the  ex- 
traction of  evidence,  if  the  demand  presented 
for  ulterior  evidence,  by  the  evidence  already 
extracted,  were  but  known  in  time. 

In  the  English  mode,  the  genius  of  exclu- 
sion confines  his  operations  (as  hath  been  seen) 
to  complex  causes.  The  mischief  produced 
by  the  English  is,  therefore,  not  nearly  so  ex- 
tensive as  that  produced  by  the  Roman  mode.  § 

The  systems  here  distinguished  by  the 
names  of  Roman  and  English,  are  both  of 
them  (it  must  not  be  forgotten)  alike  in  use 
in  England.  But  on  the  continent  of  Europe, 
the  Roman  practice  extends  to  all  courts,  at 
least  to  all  regular  courts:  in  England  it  is 
confined  to  the  courts  called  equity  courts  and 
ecclesiastical  and  admiralty  courts. 

The  compression  (that  is  to  say,  the  defal- 
cation) produced  by  the  rule  which  confines 
all  causes  to  the  short  allowance  of  time  above 
mentioned,  is  not,  however,  by  any  means 
the  only  defalcation  to  which,  under  the  Eng- 
lish system,  the  pabulum  of  justice  is  con- 
demned. Those  common-law  causes  alone 
excepted,  which  are  furnished  by  the  neigh- 
bourhood of  the  metropolis, — in  th*  whole 
stock  of  causes,  the  mass  of  evidence  is  sub- 
jected to  an  ulterior  compression  and  defal- 
cation, to  an  amount  equally  indeterminable. 


• 

A  certain  portion  of  time,  two  days  or  there* 
abouts,  is  allotted  with  the  utmost  regula- 
rity to  whatever  number  of  suits  it  may  hap- 
pen to  a  whole  county,  to  a  thirtieth  part  of 
England,  to  have  supplied  in  the  compass  of 
half  the  year.  Six  hours,  for  example,  may  by 
this  means  be  the  whole  allowance  made  to  a 
cause,  which,  had  the  scene  of  it  lain  within 
the  privileged  spot,  might  have  had  the  benefit 
of  the  full  allowance,  sufficient  or  insufficient, 
as  above  described. 

In  both  cases,  how  fares  it  with  the  ag* 
gregate  mass  of  causes,  in  number  and  bulk 
unlimited,  shut  up  within  a  limited  compass 
of  time  ?  As  it  fares  with  a  multitude  of  men 
or  other  animals  shut  up  within  the  walls  of 
a  town  or  any  other  boundaries,  with  a  limit- 
ed and  insufficient  quantity  of  food:  their  fate 
is  deposed  of  by  the  three  co-regent  powers, 
force,  fraud,  and  fortune:  some  batten,  some 
are  pinched,  and  some  are  starved. 

Ever  and  anon,  the  fruits  of  necessity  in 
this  line  are  brought  to  light,  as  it  were  by 
chance.  The  nature  of  the  cause  opened,  or 
begun  to  be  opened,  —  Stop  (cries  the  judge;) 
what  soit  of  a  cause  is  this  tg  try !  I  can't  try 
it — not  I ;  I  won't  so  much  as  attempt  it :  it 
is  not  to  be  done.  Necessity,  by  which  every 
thing  is  justified  —  necessity,  thus  invoked, 
comes  in  and  justifies  denial  of  justice.  From 
u  tribunal  which  does  not  afford  itself  so  much 
as  a  possibility  of  doing  justice,  the  cause  is 
then  shuffled  olFtoaTiother,  which,  having  time 
for  collecting  evidence,  wants  nothing  but 
the  means :  the  cause  is  referred  to  unlearned 
j  udgcs,  under  the  name  of  arbitrators :  pressed 
by  the  tide  of  authority,  though  without  di- 
rect and  adequate  coercive  power,  the  parties 
(whether  in  bond,  or  in  maid  fide)  are  wrought 
upon,  in  some  way  or  other,  to  consent  to 
this  arrangement:  arbitrators  chosen,  one  on 
each  side :  the  foreman,  or  some  other  distin- 
guished number  of  the  jury:  gome  advocate, 
mutually  agreed  on,  a*  not  being  engaged  on 
either  side:  nothing  deficient  but  the  power 
of  compelling  the  production,  and  providing 
for  the  trustworthiness  of  evidence.*  The 
instruments  they  possess  for  bringing  the  truth 
to  light,  are  good  against,  everybody  but  those 
who  are  dishonest  enough  to  wish  and  endea- 
vour to  suppress  it. 

As  often  as  this  necessity  betrays  itself, 
just  so  often  does  it  appear,  that  in  cases  of 
this  description,  trial  by  jury,  conducted  as 
it  is  conducted,  is  incompatible  with  justice. 
What  matters  it,  in  the  view  of  lawyers  and 
their  dupes?  What  in  their  creed  is  this 
sacred  institution  ?  Not  a  means  to  an  end, 
but  itself  an  end.  The  use  of  judicature  is 
—  what  ?  Not  to  render  justice,  but  to  make 
work  for  juries. f  And  why  make  work  for 

*  This  defect  is  remedied  by  the  3  &  4  Will. 
IV.  c.  42.— Ed. 
t  Always  underbtood,  that  in  the  progress  of 
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*-  Why  but  because  trial  by  jury  is 
trial  with  lawyers,  with  forms  upon  forms, 
feeaped  together  for  the  use  of  lawyers? 

The  mutilation  of  the  body  of  necessary 
evidence,  orf  in  other  words,  the  exclusion 
of  aft  indeterminate  pai  t  of  it,  has  thus  far 
been  brought  to  view  as  an  effect  produced 
in  every  technical  com  s»c  of  procedure.  Two 
arrangements,  one  of  the  Roman,  the  othei 
of  the  English  system,  have  at  the  same  tune 
been  brought  to  view  m  the  character  of  so 
many  efficient  causes,  by  which  that  effect 
has  actually  been  pioiluccd. 

That,  undei  the  English  system,  the  pro- 
duction of  any  such  effect  was,  so  much  as 
in  the  anticipation  of  the  authors,  among  the 
final  causes  of  the  arrangements  thembclves, 
is  what  there  seems  little  reason  to  suppose. 

But  in  speaking  of  the  Roman  system,  the 
design  of  producing  this  very  effect  (pernicious 
as  we  have  seen  it  to  be)  has  been  expressly 
stated  as  a  final  cause,  or  rather  as  the  final 
Cause,  of  the  airangement,  the  systematic 
concealment,  by  which  the  effect  is  produced 
Concealment,  a  practice  so  natural  to  iniquity 
~a  pi  act  ice,  unless  under  special  circumstan- 
ces and  as  against  special  rnischiefs,  so  unna- 
tural to  justice,  so  abbot  rent  to  the  gcneial 
complexion  of  English  judicatiue,  —  lequued 
(it  seems  to  have  been  thought)  a  ica^on  to 
justify  it  in  the  sight  of  English  lawyers, 
when  the  Roman  system  came  to  be  planted 
in  English  soil. 

Pi  oblem  •  —  In  all  cases  (except,  in  criminal 
cases  the  preliminary  ex  patte  inquiry,)  the 
receipt  of  evidence  being  public  at  common 
law;  required,  to  find  a  leason  foi  its  being- 
kept  as  secret  as  possible  in  equity  Such 
being,  on  one  band,  the  pi  oblem,  —  such  \va&», 
on  the  other  hand,  the  solution  —  the  only  so- 
lution that  could  be  found  for  it. 

First,  let  us  observe  the'piacticc,  then, 
Gilbert's  reasons  for  it.  *  * 

State  of  the  practice, 

1.  In  the  oath  taken  by  the  persons  who 
to  this  purpose  act  as  judges  ad  hoc  (viz  in 
the  distiict  of  the  metiopohs,  the  examining 
clerk  —  outot  the  (list  net  of  the  metiopohs, 
the  commissioners  nominated  by  the  paities) 
are  these  words*  —  "  And  you  shqll  npt  pub- 
lish or  show  the  same  depositions  to  any  pei- 
son  or  persons  before  publication  in  the  court, 
without  consent  of  the  same  court  "  * 

2.  "  Neither  the  examinations  or  deposi- 
tions, which  are  taken  by  commission,  can  be 
published!  in  any  case  whatsoever,  till  publi- 
cation is  duly  passed  by  rule  in  the  office,  or 
by  motion  or  petition,  for  it  may  be  done 
either  way."f 


cause  no  such  word  as  the  word  equity  be 
pronounceable.     For,  equity  being  still  more 
propitious  than  law  to  lawyers,  speak  but  the 
word  equity*  And  the  use  or  juries  vanishes. 
•  Gifb*  p.  142.  f  Ibid.  144. 


0.  "  And  in  this  case "  (viz.  where  the 
party  applies  to  have  the  time  for  publication 
put  off)  "  the  plaintiff  or  defendant  (as  the 
case  falls  out)  must  make  oath,  arid  so  must 
his  clerk  in  court,  or  solicitor,  *  that  they 
have  neither  seen,  heard,  read,  or  been  in- 
formed ot,  any  of  the  contents  of  the  deposi- 
tions taken  in  that  cause ,  nor  will  they  see, 
hear,  read,  or  be  informed  of,  the  same,  till 
publication  ib  duly  passed  in  the  cause/  "* 

Then  comes  a  story  of  a  solicitor,  who,  to 
prevent  the  solicitor  on  the  other  bide  fioni 
gaining  the  fuither  time  necessary  to  the 
examination  of  Ins  witnesses,  read  over  to 
him  the  depositions  already  taken  on  his  (the 
leaders)  bide 

Such  being  the  practice,  behold  now  the 
learned  lord  chief  baron's  reasons  foi  it .  — 

1  "  If  the  commibsioneis  on  both  sides 
attend  the  execution  of  the  commission,  and 
the  one  sidg  examines,  and  the  other  neither 
examines  noi  puts  in  any  intei  rogatories,  he 
shall  never  attei  wards  examine,  unless  upon 
special  order  of  the  court,  upon  good  cause 
shown ,  because  he  must  not  form  fits  inter  toga- 
tones  upon  the  discovery  made  to  his  commis- 
<*ioners9  of  what  the  other  side  crammed  to  "f 

2  4<  The  fan  examination  by  comrnib&ioneis 
is  not  to  adjourn  \titliout  neoebsity,  .... 
but  if  it  be  necessaiy,  they  may  adjourn,  not 
only  in  tune,  but  place     And  tin*  affair  mubt 
be  poi  formed,  a*  fai  as  possible,  uno  actu, 
that  there  be  as  little  oppoitumty  as  posbible 
to  divulge  the  depositions,  that  neither  *>ide 
maif  better  thctt  proof '"J 

3  "  It  it  shall  appeal  to  the  court      .  .  . 
that  the  defendant's  commissioners  attended 
dining  the  whole  time  of  the  execution  ot  the 
(ommission,  and  never  exhibited  any  mtei- 
rogatones,  in  this  cabe  the  couit  will  never 
grant  the  defendant  another  commission,  and 
he  must  take  it  for  his  pains ,  since  he  lay 
upon  the  watch  and  catch,  only  to  see  what 
the  plaintiff  proved,  and  then,  at  another  com- 
mission, to  exhibit  in tei  rogatories  adapted 
to  such  matt eis  and  questions  as  might  tend 
to  overthrow  all  that  had  keen  done  9  and  he 
shall  never  be  admitted  to  have  this  unfair 
advantage  over  his  adveisary     foi  if  he  is 
admitted,  after  having  knowledge  of  all  that 
his  adversary  hath  proved,  to  ethibit  inter- 
9oyatorie*t  he  may  easily  conceive  what  inter- 
jogatorie^  to  exhibit,  and  hotv  to  hit  the  bird 
in  the  eye  "|| 

Then,  immediately  aftei ,  follows  a  passage, 
to  state,  that,  if  a  new  commission  is  granted, 
no  addition  ought  to  be  made  to  the  interro- 
gatories fiamcd  for  the  former  one,  4I  with- 
out special  leave  of  the  court ;  and  [then] 
they  are  to  be  settled  by  a  master,  and  are 
never  done  [t.  e.  this  is  never  done]  but  in 
extraordinary  cases/9 


•  Giib.  146. 
t  Ibid.  13). 


f 
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4.  "  Afterwards  (after  publication  of  the 
depositions  already  taken)  there  could  be  no 
examination  of  witnesses,  unless  by  the  spe- 
cial direction  of  the  judge,  upon  good  cause 
shown,  arid  an  affidavit  of  the  party,  that  he, 
or  those  employed  by  him,  had  not,  nor  would, 
see  the  depositions  of  the  witnesses  which 
were  published;  by  reason  of  the  manifest 
danger  of  perjury  and  subornation  of  witnesses, 
in  case  examination  should  be  allowed  after 
publication.9'* 

5  One  reason  comes  in  the  form  of  a  paren- 
thesis and  that  parenthesis  an  assumption ; 
the  truth  of  the  observation  being  Mipposed 
too  self-evident  to  be  disputed:  '*  Since  the 
very  life  and  vitals  of  almost  every  cause,  and 
of  every  man's  property,  lies  in  keeping  close, 
and  secreting  his  evidence  till  after  the  de- 
positions are  published,  because  after  that, 
there  is  an  end  of  examining  .  .  .  ."•(• 

The  view  taken  by  the  learnec^  jurist  is  al- 
together curious.  That  either  of  the  partita 
should  possess  the  possibility  of  "  bettering 
his  pro<)f,"t  he  considers  as  a  result  fatal  to 
justice:  a  result  to  be  prevented  at  any  price. 
For,  of  *uoh  melioration,  what  might  be  the 
consequence?  "  It  might  tend  to  overthrow 
all  th.it  had  been  done :"  "  the  bird'*  (accord- 
ing to  his  ingenious  metaphor)  might  be  fc'  hit 
in  the  eye."|| 

At  the  time  of  his  writing  this,  or  befoie, 
the  learned  author  was  head  shopkeeper  of 
that  great  double  shop,  in  which  common  law 
or  equity  is  seived  out,  according  as  the  one 
or  the  other  Happens  to  he  bespoke  by  the 
plain tiif  customei  :  for  the  clause  in  Magna 
Charta  which  precludes  the  sale  ot  justice, 
precludes  not  the  sale  of  common  law,  or  of 
equity.  On  the  common-law  side,  whatever 
truth  is  to  be  served  out  is  warranted  en- 
tire:  the  truth,  and  the  \\hole  truth,  as  well 
as  nothing  but  the  truth,  are  the  words  of  the 
oath,  expressive  of  what  each  witness  under- 
takes for  the  delivery  of.  Hut  to  what  pur- 
pose is  it,  that,  from  each  witness,  the  whole* 
of  such  part  ot  the  facts  belonging  to  the  c.ise 
as  happen  to  have  come  to  his  knowledge  are 
required?  To  this  purpose,  surely, — viz.  that, 
from  all  the  evidence  together,  including  the 
depositions  of  all  the  witnesses,  the  whole 
assemblage  of  facts  which  the  case  furnishes 
may  be  collected.  What,  then,  on  this  occa- 
sion at  least,  is  the  aim  of  common  law  ?  To 
conic  at  the  truth  entire.  What,  on  the  other 
hand,  is  the  aim  of  equity  ?  To  get  it  mu- 
tilated ;  to  get  it  in  a  state  in  which  it  shall, 
at  any  rate,  be  to  some  degree  or  other  im- 
perfect, and  no  one  can  say  in  how  great  a 
degree.  Right  and  wrong  shift  their  places  or 
their  natures,  according  as  the  judge  sits  as 
a  common-law  judge  or  as  an  equity  judge  : 


*  Gilb.  120. 
f  Ibid.  141. 


Ibid.  127- 
Ibid.  137,  138. 


according  as  the  article  is  served  from  the 
one  counter  or  the  other. 

On  the  Tuesday,  the  learned  judge,  sitting 
at  common  law,  grants  a  new  trial.  There  his 
birds  are  set  up  by  him,  all  in  a  row,  though 
there  be  a  thousand  of  them  —  set  up  like 
cocks  on  a  Shrove  Tuesday,  ready  to  be  "  hit 
iu  the  eye"  by  anybody  who  has  a  stone  to 
throw  at  them.  The  next  day  the  same  reve- 
rend person  sits  in  the  character  of  an  equity 
judge — and  now  secrecy  is  the  order  of  the 
daj  ;  and  now  "  the  very  life  and  vitals  of 
the  cause  lies  in  secreting  the  evidence." 

But  it  such  counter-interrogatories,  or  coun- 
ter-evidence  fi om  counter- witnesses,  were 
admitted,  the  danger  of  "subornation"  of 
perjury,  and  of  *fc  perjury,"  he  says,  '"  is  ma- 
nifest.1'* 

Yes,  indeed  —  but  too  manifest.  Open  the 
door  to  evidence  (meaning  sworn  evidence,,) 
>ou  open  the  door  to  pcijury.  Would  you 
shut  the  door,  shut  it  effectually,  against  per- 
jury ?  Two  ways  are  open  to  you,  and  both 
sure  ones :  shut  the  door  against  all  sworn 
evidence,  or  shut  it  against  all  evidence. 

Hut,  when  the  mass  of  evidence  thus  to  be 
shut  out  is  anjthijig  short  8f  the  whole,  ob- 
serve the  consequence.  True  it  is,  that  in 
such  evidence  as  is  not  produced,  no  perjury 
will  be  contained.  Hut  how  is  it  in  regard  to 
the  evidence  which,  being  allowed  to  be  pro- 
duced, has  been  produced  accordingly.  As- 
surance against  being  ci  oss-examined,  against 
beingopposed  by  counter-evidence;  assurance 
against  being  exposed  to  contradiction,  from 
themselves  or  others ;  security  against  ulte- 
rior contradiction  from  any  quarter:  —  such 
is  the  security  proposed  as  proper  to  be  ap- 
plied—  such  is  the  security  actually  applied, 
against  mendacity  and  temerity  on  the  part 
of  witnesses. 

That  the  arrangement  proposed  by*  the 
•learned  judge,  in  the  character  of  a  security, 
and  that  a  necessary  one,  against  the  mischief 
of  perjury,  is  naturally^ not  lo  say  necessarily) 
producthe  of  that  very  mischief,  is  not  only 
manifest  enough  to  everybody,  but  to  nobody 
more  so  than  to  tcie  learned  judge  himself. 
For  by  what  is  it,  that,  when  one  party  only 
( say  t  lie  plaintiff)  has  examined  his  witnesses, 
the  commissioners  of  the  other  party  (the  de- 
fendant) having  been  present  at  such  exa- 
mination, the  defendant  is  enabled  "  to  hit  the 
bird  in  the  eye¥"  His  commissioners,  in  viola- 
tion of  the  letter  of  their  oaths,  communicate 
to  him  (the  party)  the  depositions  extracted 
by  the  commissioners  on  the  other  side :  for, 
unless  this  were  the  case,  whatever  were  the 
demand  for  such  suppletory  and  com  pie  men- 
tory  counter-evidence  and  counter-interroga- 
tion, the  party  could  not  have  any  knowledge 
of  it.  So  that,  in  the  perjury  with  which  the 

•  Oilb.  120. 
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seen  to  be  pregnant,  consists 
the  reason,  and  the  only  reason,  given  in  jus- 
tification of  that  very  practice. 

This  precaution  is  exactly  of  a  piece  with 
the  policy  which,  in  some  ages  and  coun- 
tries, has,  under  the  auspices  of  Roman  law, 
governed  the  arrangements  in  criminal  cases. 
The  prosecutor,  on  his  part,  producing  his 
evidence,  the  defendant,  on  his  past,  was 
not  to  be  allowed  to  pi  educe  any  Why? 
Because,  at  this  rate,  the  charge  might  come 
to  be  contradicted ,  a  licence  which  was  not 
to  be  suffered* 

Being  relevant,  the  ulterior  evidence  thus 
eJtduded,  would  it  have  been  true  or  false  ? 
If  true,  no  great  harm,  one  should  have 
thought,  would  have  been  done  by  it.  If 
false,  — but  what  is  there  that  should  make 
it  felse,  this  subsequent,  rather  than  any 
antecedent,  mass  of  evidence  ? 

Evidence  (the  testimony  of  an  extraneous 
witness)  delivered  in  a  preceding  cause  be- 
tween other  parties,  is  not  received  in  a 
succeeding  one.  Why  not  ?  Because,  in  the 
preceding  cause,  the  party  against  whom  it 
operates  in  the  ^succeeding  cause  had  no  op- 
portunity of  endeavouring  at  the  correction 
or  completion  of  it,  by  counter-interrogation 
or  counter-evidence  In  this  case,  the  pro- 
priety of  the  exclusion  is  not  in  question  here 
What  is  to  the  purpose,  is,  that  such  is  the 
established  rule — established,  not  at  common 
law  only,  but  in  equity. 

The  depositions  having  been  published  (i  e 
communicated  to  the  parties,)  evidence  re- 
specting the  character  of  each  witness  may 
be  poured  in  without  stint  *  evidence  on  the 
one  side  attacking  his  character  —  evidence 
on  the  other  side  supporting  it  Evidence 
of  this  sort,  "  generally  speaking,"  says  the 
learned  judge,  "  ends  in  nothing  moie  than 
putting  the  party  to  an  expense  to  no  pur- 
pose." Here,  then,  if  superfluity  of  evidence 
were  the  mischief  to  be  cut  off,  —  here  would 
be  a  species  of  evidence  for  the  knife  to  ope- 
rate upon.  No  such  thing.  Where  the  evi- 
dence is  known,  and  known  to  be  of  that  sort 
which  is  extendible  ad  infimtum,  and  after  all 
of  little  or  no  use,  no  such  idea  is  started  as 
that  of  excluding  it.  Where  the  importance 
of  the  mads  of  evidence  in  question  is  beyond 
all  estimate,  then  it  is  that  it  is  to  be  buried 
out ;  and  secrecy  is  the  bai  set  up  against  it. 

Those  who  introduced  this  anangement 
into  the  system  of  procedure,  gave  no  reasons 
for  H:  they  did  wisely,  —  they  had  none  to 
give.  On  this,  as  on  some  othei  occasions, 
Gilbert  has  taken  it  into  his  head  to  give  rea- 
sons :f  here,  as  elsewhere,  being  given,  they 
are  worse  than  none.  Under  the  technical 
gyfttem,  the  safe  course,  and  the  only  safe  one, 
to  be  taken  with  judges9  reasons,  is  the  couise 


Oilfa.  147. 
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taken  with  them  in  the  House  of  Lords :  to 
enter  them  as  given,  and  to  give  none, — 
none  at  least  which  the  subject,  whose  con- 
duct is  to  be  governed  by  them,  and  whose 
fate  depends  upon  them,  has  a  possibility  of 
being  apprised  of. 


CHAPTER  IV. 

EXCI  USION  BY  RENDERING  A  PARTICULAR 
SPECIES  OF  EVIDENCE  CONCLUSIVE. 

§  1.  Impropriety  of  the  exclusion 

ADMISSION  of  counter-evidence  is  oneof  those 
securities,  of  the  necessity  ot  which,  much  (it 
may  be  thought)  would  not  require  to  be  said. 

Exclude  out  of  the  budget  any  article  of 
evidence,  whether  on  one  side  or  another: 
in  pioportion  to  the  piobative  force  with 
which  such  excluded  lot  would,  had  it  been 
admitted,  /iave  acted  upon  the  mind  of  the 
judge,  m  that  same  proportion  is  the  aggre- 
gate mass  of  evidence  incomplete. 

Exclude,  on  either  side,  the  whole  of  the 
mass  of  evidence  that  would  or  might  have 
been  delivered  on  that  side,  leaving  the  door 
open  to  whatever  evidence  is  ready  to  be  de- 
livered on  the  other  misdecision  in  disfavour 
of  the  side  on  which  the  evidence  is  excluded, 
is  not,  indeed,  by  so  doing,  rendered  the  cer- 
tain result  (since  there  remains  the  possibi- 
lity that  the  unexoludcd  evidence  may  not 
gain  ci  edit ,)  but,  at  any  rate,  the  tendency 
of  such  arrangement  to  give  birth  to  mis- 
decision,  seems  too  palpable'to  be  matter  of 
doubt  to  any  one  so  palpable,  as  to  produce, 
as  it  were,  a  mechanical  and  instinctive  idea 
of  one  ot  the  most  revolting  modifications 
of  injustice 

Audi  alteram  partcm,  says  the  common 
adage  before  you  give  judgment,  heai  what 
ever  ttoeie  may  be  to  be  said  on  the  other 
side.  As  a  memento,  good  for  information, 
for  guidance,  not  sufficient  To  be  said  ? — In 
what  way  ?  In  the  way  of  evidence  ?  in  the 
way  ot  observation  upon  evidence  ?  There 
are  few  cases  in  which  obseivation  on  evi- 
dence may  not  be  of  some  use ,  there  are 
none  at  all  in  which  evidence  itself  is  not 
absolutely  necessary. 

To  exclude  evidence  indisciimmately  on 
both  sides,  is  turning  fortune  loose  to  do  the 
woik  of  justice,  to  exclude  evidence  from 
one  side  only,  leaving  the  door  open  to  it 
on  the  other  side,  is  a  sort  of  arrangement 
which,  to  judge  of  it  in  the  abstract,  could 
have  been  dictated,  one  should  have  thought* 
by  no  other  principle  than  that  of  determina- 
tion to  do  injustice. 

Under  the  technical  system,  however,  not 
only  has  evidence  been  excluded  in  detail— 
evidence  of  such  and  such  a  particular  nature, 
in  consideration  of  its  nature ;  but  evidence 
has  even  been  excluded  in  the  lump,  without 
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any  consideration  of  its  nature:  the  whofc 
mass  of  evidence :  whatever  evidence  might, 
had  it  not  been  for  the  exclusion,  have  been 
delivered  on  this  or  on  that  bide. 

If  it  really  be  not  conducive  to  the  ends  of 
justice  to  shut  the  door  on  either  side  against 
evidence  —  against  all  evidence  in  the  lump, 
without  knowing  what  it  is — to  show,  in  any 
instance,  that  by  this  or  that  arrangement  in 
any  established  system,  a  door  has  thus  been 
shut  in  this  way  against  evidence,  is  to  show 
that  the  arrangement  in  question  is  repugnant 
to  the  ends  of  justice.  Thus  to  chibs  it,  is  to 
condemn  it :  to  condemn  it,  and  on  the  surest 
grounds. 

In  one  of  two  senses  given  to  it,  the  word 
conclusive,  as  applied  to  evidence,  seems  in  a 
manner  peculiar  to  English  law :  the  reason 
will  appear  presently. 

In  one  sense,  it  puts  no  exclusion  upon 
evidence  of  any  sort.  Evidence  thus  spoken 
of  as  conclusive,  may  be  said  to  bespoken  of 
as  conditionally  conclusive :  conclusive  primA 
facie  —  conclusive  nisi. 

In  another  sense,  it  puts  an  exclusion  upon 
evidence — upon  all  evidence  on  the  other 
side.  Not  to  speak  of  real  evidence — not  to 
speak  of  other  circumstantial  evidence, — it 
pronounces  all  witnesses  tfn  the  other  side 
liars :  all  witnesses,  be  they  who  they  may, 
and  in  whatsoever  number.  In  this  sense, 
the  absurdity  of  the  propositions  of  which  it 
makes  the  leading  teim,  the  rashness,  the  in- 
utility,  the  mischievousness,  of  all  decisions 
grounded  on  them,  is,  when  once  stated,  too 
evident  to  be  proved.  It  pronounces  some  fact 
or  other  impossible.  Is  it  then  really  impos- 
sible? What  probability,  then,  ib  there,  that 
it  will  be  not  only  asserted  by  a  witness,  but 
also  credited  by  the  judge?  Is  it  not  imnps- 
siblc?  Then  why  will  you  pronounce  it  so? 

Evidence  spoken  of  as  conclusive  ui  this 
sense,  may  be  *aid  to  be  spoken  of  as  abso- 
lutely conclusive.  Evidence  absolutely  con- 
clusive is  that  to  which  the  effect  i*  given 
of  putting  an  exclusion  upon  all  counter- 
evidence 

The  question  concerning  conclusive  evi- 
dence—  whether  this  or  that  lot  of  evidence 
shall  be  treated  as  conclusive,  regards  spe- 
cies of  evidence:  it  regards  the  propriety  of 
laying  down  a  generic,  or  (as  on  this  occasion 
we  may  term  it)  a  specific  rule,  pronouncing 
that  the  truth  of  the  sort  of  fact  shall  be  in- 
ferred by  the  judge,  as  often  as  any  evidence 
of  the  sort  in  question  is  produced.  It  regards, 
I  say,  the  genus  of  the  lot  of  evidence :  for 
as  to  the  individual  lots,  no  decision  is,  or 
ever  can  be,  grounded  on  any  lot  or  body  of 
evidence,  but  that  lot  or  body  of  evidence  is 
treated  as  conclusive  with  relation  to  tfce  in- 
dividual suit  in  hand. 

..  But  in  so  far  as  the  lot  under  consideration 
is  no  more  than  the  individual  lot,  the  ques- 


tion whether  it  shall  be  conclusive  or  no,  has 
no  place  in  any  book  of  jurisprudence — in 
any  book  in  which,  from  the  decisions  pro* 
nounoed  in  individual  cases,  the  author  takes 
upon  himself,  in  the  way  of  abstraction,  to 
deduce  general  rules. 

1.  If  the  mass  of  evidence  be  made  con- 
clusive absolutely  observe  the  consequence. 
The  nature  of  this  will  vary,  according  as  the 
suit  is  of  a  penal  nature  or  of  a  non-penal 
nature ;  and  in  each  case,  according  as  the 
side,  in  favour  of  which  the  evidence  is  thus 
made  conclusive,  is  that  of  the  plaintiff,  or 
that  of  the  defendant. 

Let  the  mass  ot  evidence  thus  rendered 
conclusive,  be  composed  (suppose)  of  the 
concordant  testimony  of  two  persons  —  two 
witnesses  exhibited  on  the  same  side. 

In  the  penal  branch,  —  to  render  the  testi- 
mony of  any  two  witnesses  in  this  way  con- 
elusive  absolutely  against  the  defendant — to 
force  the  judge  to  convict  a  defendant  upon 
the  testimony  of  two  witnesses,  whether  it 
does  or  does  not  produce  in  his  mind  a  per- 
suasion of  the  fact  of  their  delinquency — whe- 
ther the  testimony  thus  exhibited  appears  to 
him  correct  or  not,  veracious  or  not,  —  is  as 
much  as  to  give  to  any  two  ruffians  a  power 
to  ruin  any  individual  whatever,  or  any  num- 
ber of  individuals,  at  their  choice,  in  point  of 
property,  person,  reputation,  or  life,  as  the 
case  may  be. 

In  the  penal  branch,  again, — to  render  the 
testimony  of  any  two  witnesses  conclusive  in 
this  same  way  in  favour  of  the  defendant — to 
force  the  judge  to  acquit  him,  in  consequence 
of  the  want  of  such  evidence  to  convict  him 
(believing  him  at  the  same  time,  as  above,  to 
be  guilty,)  — is  as  much  as  to  confer  on  any 
two  hireling  perjurers  a  power  to  give  a  vir- 
tual paidon  —  to  give,  even  beforehand,  a  cer- 
tainty of  impunity  to  any  malefactor  at  thiir 
clipice — to  fliiy  number  of  malefactors  at  their 
choice,  whatever  be  their  crimes. 
fl  In  the  non-penal  braifch,  —  to  render  the 
testimony  of  any  two  witnesses  conclusive  in 
this  same  way  in  favour  of  the  plaintiff — to 
force  the  judge,  on  the  ground  of  such  testi- 
mony, to  confer  on  him  the  right  he  sues  for 
(the  judge  at  the  sariie  time  not  believing 
him  possessed  of  any  good  title  to  such  right,) 
—  is  as  much  as  to  confer  on  any  two,  and 
every  two,  hireling  perjurers,  a  power  of  con- 
ferring a«proprietary  right  of  any  kind  upon 
any  individual  at  their  choice,  or  any  number 
of  proprietary  rights  of  all  kinds,  and  with  re- 
ference to  all  subject-matters,  upon  any  num- 
ber of  individuals  at  their  choice:  and  thereby 
to  impose  upon  any  individual  the  obligation 
correspondent  to  such  right :  to  impose,  there- 
fore, upon  any  number  of  individuals,  the 
obligations  respectively  correspondent  to  all 
manner  of  proprietary  rights  with  reference 
to  all  manner  of  subject-matters. 
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In  the,  non-penal  branch,  again,— to  render 
tfae  testimony  of  any  two  witnesses  conclusive 
in  this  way  in  favour  of  the  defendant  —  to 
force  the  judge,  on  the  ground  of  such  testi- 
mony, to  refuse  to  the  plaintiff  the  right  he 
sues  for  (the  judge  at  the  same  time  believing 
him  possessed  of  a  good  title  to  such  light,) — 
is  as  much  as  to  give  to  any  and  every  two 
hireling  perjurers,  a  power  of  debarring  any 
individual,  or  any  number  of  individuals,  at 
their  choice,  from  the  acquisition  of  all  such 
rights,  however  necessary  to  their  existence, 
for  the  acquisition  ot  which  the  law  has  made 
it  necessary  for  them  to  obtain  the  decision 
of  a  judge:  to  exempt,  accoidingly,  any  in- 
dividual, any  number  of  individuals,  at  their 
choice,  from  the  obligations  icspectivcly  cor- 
respondent to  those  lights,  i  e  by  the  im- 
position of  which,  and  not  otheiwise,  those 
rights  would  be  coufcued 

Away  with  all  exaggeration1 — begone  all 
false  conceptions,  on  a  ground  on  which  so 
much  depends  on  truth  and  accuracy  1  A 
power  is  one  thing — a  licence  is  another.  Of 
a  power,  the  virtue  is,  to  enable  a  man  to 
produce  the  effect  in  respect  of  which  he  is 
empowered  6f  a  licence,  the  vntue  is,  to 
exempt  him  from  pumsKhient,  in  the  event  of 
his  producing  such  effect  To  give  to  the 
two  confederates  in  question  the  power  of 
producing  all  these  pernicious  effects,  would 
be  the  icsult  ot  any  such  rules  as  these  re- 
spectively contended  against  to  enable  them 
to  produce  those  same  effects  with  certainty 
of  impunity  to  themselves,  is  not  among  the 
results  ot  any  of  those  respective  rules  For, 
by  the  supposition,  perjury  is  necessary,  in 
each  case,  to  the  pi od action  ot  the  cone- 
sponding  mischievous  effect  and  fiom  the 
punishment  (whatever  it  be)  that  happens  to 
be  attached  to  perjury,  no  exemption  is  given 
by  any  of  these  rules  • 

Of  the  sort  of  licence  in  question,  in  ac[di- 
tion  to  the  power,  what  would  be  the  conse- 
quence9 The  utter  destruction  and  subversion 
of  political  society  in  any  community  in  which 
it  should  be  established*  the  rum  of  all  inno- 
cent pei sons;  the  impunity  and  triumph  of  all 
malefactors  the  rum  ot  all  peisons  having 
a  title,  in  each  case,  vo  the  rights  sued  for , 
the  exaltation  of  persons  havmg*no  such  title. 

2*  Where  the  effect  of  the  rule  is  not  to 
render  the  mass  of  evidence  in  question  con- 
clusive absolutely,  but  only  conclusive  niu, 
the  mischief  is  not  so  great,  yet  still  the 
effect,  if  any,  is  mischievous,  and  it  has  no 
sort  of  advantage,  in  any  shape,  to  help  to 
balance  it.  It  is  only  in  default  ot  evidence 
on  the  other  side,  that  the  certainty  of  pre- 
vailing ia  bestowed  upon  it  But  in  the  case 
where  this  certainty  takes  place,  what  is  it 
that  truth  and  justice  get  by  it v  Here  are  two 
pieces  of  evidence,  each  of  them  susceptible 
of  an  infinity  of  degrees  of  persuasive  force — 


each  of  them  susceptible  of  the  lowest  degree. 
Both  together,  the  degree  of  persuasion  they 
would  be  productive  of,  in  the  conception  of 
the  judge,  is  not  beyond  the  second  degree  in 
the  scale  of  probative  force * *  —  comes  the 
rule,  and  foi  ces  him  to  act  as  if  the  degree  of 
his  pei  suasion  were  at  least  somewhere  above 
the  middle  of  the  scale  The  evidence  ap- 
pears false  to  him ,  and  he  is  obliged  to  act  as 
if  it  appealed  to  him  to  be  true 

One  class  of  cases  there  is,  and  that  a  most 
extensive  and  important  one,  in  which  it  may 
appear  that  evidence,  circumstantial  evidence, 
of  this  or  that  description,  is  built  upon  as 
conclusive,  and  even  absolutely  conclusive; 
and  that  with  perfect  propriety  and  good  ef- 
fect. This  is  the  case  of  those  acts  which, 
in  consideiation  of  their  connexion  with  some 
principal  act,  obnoxious  on  its  own  account, 
and  on  that  account  put  upon  the  bst  of 
crimes,  are,  therefore  (though  in  themselves, 
«in<l  weirf'it  not  for  that  connexion,  not  ob- 
noxious,) also  put  upon  that  list  as  in  the 
case  of  those  clusters  of  offences  (each  com- 
po^ed  of  a  principal  offence  and  an  accom- 
paniment of  accessory  offences)  which  come 
respectively  under  the  titles  of  forgeiy,  com- 
ing, smuggling,  and  the  like. 

But,  in  thesetcases,  the  tiuth  (as  upon  a 
closer  inspection  will  appear)  is,  that  JK>  such 
conclusion  is  ically  foimed  •  or  at  anv  late, 
that,  to  wan  ant  the  course  taken  by  the  le- 
gislatoi,  it  is  not  nuccssaiy  that  any  such 
conclusion  should  have  been  formed  Of  him, 
by  \\hom  an  act  of  the  descuption  of  the  ac- 
ce^soiy  act  in  question  is  pei  formed,  it  has 
been  deemed  probable  by  the  legislator,  that 
an  act  of  the  nature  of  the  punupal  act  has 
been,  or  was  to  have  been,  performed ,  or 
that  he  has  been,  or  was  to  have  been,  in 
sofBe  way  or  other,  assistant  to  the  enter  pi  ise 
of  him  by  whom  such  pimcipal  act  has  been 
committed  But  the  piopnety  of  the  treat- 
ment, in  the  extent  thus  given  to  it — m  the 
extent  by  which  it  em bi  aces  the  cluster  of 
accessory  acts  m  question  —  depends  not  al- 
togethei  upon  the  rectitude  of  the  inference. 
Whatever  be  men's  views,  in  the  performance 
of  the  accessory  acts  thus  converted  into  of- 
fences, the  legislator  is  wan  anted  in  convert- 
ing each  ot  the  acts  in  question  into  offences, 
if  so  it  be,  that  the  prejudice  (if  any)  that 
results  to  the  agents  in  question,  and  others, 
from  cheir  non-performance,  is  not  equal  to 
the  advantage  gained  by  the  check  thus  ap- 
plied to  the  principal  offence. 

Hence  it  is,  that,  in  point  of  propriety,  any 
conclusion  thus  formed  rests  on  very  different 
grounds,  according  as  it  is  formed  in  the  sta- 
tion of  the  legislator,  or  in  that  of  the  judge, 
Formed  by  the  legislator,  it  is  not  necessary 

*  See  Book  I.  Theoretic  Grounds,  Chap.  VI. 
Degrees  of  Probative  Fwce* 
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that  it  should  be  true  in  every  individual  in-* 
stance :  it  may  not  be  necessary  tha(  it  should 
be  true  in  so  much  as  a  majority  of  individual 
instances.  Formed  by  the  judge,  —  formed, 
that  is  to  say,  with  such  effect  as  to  have 
served  for  the  foundation  of  a  general  rule  of 
jurisprudential  law,  —  it  is  productive  of  mis- 
chief, if  there  be  but  a  single  instance  in  which 
it  is  not  true  :  it  is  productive  of  mischief, 
at  any  rate,  in  that  one  instance.  Why  ?  Be- 
cause the  individual  in  question  had  no  warn- 
ing to  abstain  from  the  act :  —  like  most  other 
rules  of  jurisprudential  law,  it  falls  upon  the 
victim  with  the  weight,  and  is  attended  with 
the  barbarity  and  iniquity,  of  an  ex  post  facto 
law. 

If  the  evidence,  which,  in  the  cause  in 
hand,  it  is  proposed  to  consider  as  conclusive, 
is  evidence  that  has  been  exhibited,  not  in 
that  same  cause,  but  in  another  cau«e  that 
has  no  relation  to  it, — the  impropriety  of  the 
regulation  is  still  more  enormous.  Of  the  in- 
ference drawn  from  a  lot  or  mass  of  evidence 
in  any  preceding  cause,  no  use,  no  mention 
ought  to  be  made  in  any  succeeding  cause. 
Here,  not  only  is  mention  made  of  it,  but  the 
judgment  then  passed  upon  it  is  made  to 
command  the  decision,  in  si|fh  manner  as  to 
prevent  the  subject  from  being  so  much  as 
viewed  at  all  in  its  own  proper  lights.  In  the 
one  case,  extraneous  matter  is  mixed  with 
the  proper  matter,  the  proper  matter  not 
being  excluded :  in  the  other  case,  not  only 
is  the  extraneous  matter  admitted,  but,  in 
consequence  of  that  improper  admission,  the 
proper  matter  is  excluded. 

The  case  of  conclusive  evidence  must  be 
distinguished  from  the  case  of  conclusive  de- 
cision. The  case  in  which  the  decision  in 
question  is  considered  as  being  commanded 
by  the  evidence  already  adduced,  must  be  dis- 
tinguished from  the  case  where  the  decision 
is  considered  as  being  commanded,  not  im- 
mediately by  any  document  of  the  nature  of 
evidence,  but  by  a  document  of  the  nature 
of  a  decision  —  a  decision  already  pronounced : 
pronounced,  whether  in  the  same  court  or  in 
any  other  court :  if  in  any  other  court,  whe- 
ther in  a  court  acting  under  the  dominion  of 
the  same  sovereign,  or  in  a  court  acting  under 
the  dominion  of  a  foreign  sovereign. 

Such  is  the  distinction  which  has  been 
rendered  requisite  by  the  inaccurate  genius 
of  technical  nomenclature.  For  the  purpose 
here  in  question,  decisions,  decisions  of  other 
courts,  are  spoken  of  under  the  name  of  evi- 
dence. 

Supposing  the  decision  of  the  other  court 
in  question  to  have  been  grounded  on  evi- 
dence received  on  both  sides;  it  follows,  that, 
from  the  admission  of  such  decision  as  con- 
clusive, in  regard  to  the  facts  on  which  it  was 
grounded,  no  such  absurdity,  no  such  mis- 
chief, follows,  as  from  the  giving  to  evidence 
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itself,  on  one  side,  a  conclusive,  and  thence 
an  exclusive,  effect. 

On  what  occasions,  and  on  what  grounds, 
may  it  be  proper  for  one  court  to  allow  (viv». 
with  regard  to  the  question  of  fact)  this 
authority  to  the  decision  of  another  P  A 
question  alike  curious  and  important ;  which 
belongs  not,  however,  to  the  present  head, 
but  to  that  of  makeshift  evidence.* 

There  is  one  case  in  which,  in  the  absolute 
sense,  the  term  conclusive  may  be  employed 
with  propriety,  and  yet  the  evidence  upon 
which  the  exclusion  is  put  by  such  conclusive 
evidence,  cannot  with  propriety  be  ranked 
under  the  denomination  of  counter-evidence. 
This  is,  where,  on  the  ground  of  evidence  in 
its  own  nature  insufficient  and  inconclusive, 
appearing  on  one  side,  a  sort  of  practical  con- 
clusion is  built  in  favour  of  that  sume  side,  to 
the  exclusion  of  all  such  evidence  as  might 
have  been  adduced  on  that  same  side.  In  the 
sort  of  case  here  in  view,  no  exclusion  is 
put  upon  any  evidence  on  the  other  side:  no, 
exclusion  is  put  on  any  evidence  character* 
izable  b\  the  appellation  of  counter-evidence. 
Why  ?  Because  the  circumstances  in  which 
the  practical  conclusion  in  question  is  drawn 
are  such,  that  a  conclusion  of  that  sort  must 
be  made  at  a  time  when  it  is  impossible  as  yet 
to  know  whether  that  side  of  the  cause  does 
or  does  not  aiFord  any  counter-evidence. 

The  ca^e  in  question  is  this :  for  the  sake 
of  simplification,  take  (as  being  the  more 
common  case)  the  case  where  it  is  on  the 
plaintiff's  side  that  the  insufficient  evidence 
is  thus  conclusive.  The  plaintiff,  using  the 
forms  prescribed  by  the  technical  system, 
gives  commencement  to  a  cause  —  say  a  cri- 
minal one.  On  the  defendant's  side,  the  time 
being  come  in  which,  in  the  track  marked 
out  for  defence,  something  should  have  becfri 
done  by  him,  nothing  in  fact  is  done.  In  the 
state  of  things  thus  described,  judgment  of 
cwviction  is  pronounced,,  or  some  grievous 
load  of  vexation  imposed,  on  the  defendant; 
the  plaintiff,  although  able,  neither  being 
required  nor  admitted  t?  establish  the  fact  of 
delinquency  by  any  better  evidence. 

In  this  case,  the  evidence  (such  as  it  isf) 
on  the  grofiudtof  which  the  burthen  in  ques- 
tion is  imposed  upon  the  defendant,  belongs 
to  the  head  of  circumstantial  evidence.  It 
consists  of  .two  distinguishable  lots,  or  evi- 
dentiary facts: — first  evidentiary  fact,  the 
step  taken,  or  progress  made,  by  the  plaintiff 
in  bis  suit :  second  evidentiary  fact,  the  ne- 
gation of  the  step  in  question  (the  step  made 
necessary  to  defence)  on  the  part  of  the  de- 
fendant. To  these  two  evidentiary  facts, 
corresponds,  in  the  character  of  the  fact  evi- 
denced, the  delinquency  of  the  defendant  ia 
respect  of  the  offence  charged. 


*  Vide  Book  VI.  Makethtft*  Chap*  II.  §  3* 
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Thitfctnd  of  circumstantial  evidence  never 
fa-*  in  point  of  reason  never  can  be,  of  itself 
ftfiftetant  to  support  any  such  practical  infe- 
rence. Wky  ?  Because,  if  the  defendant  be 
rally  guilty,  it  is  impossible  but  that  some 
better,  .some  more  apposite  and  direct  evi- 
dence* at  any  rate  some  ulterior  evidence, 
fiTOSt  be  to  be  had. 

But  the  authors  of  the  technical  system 
have  found  their  convenience  in  putting  it 
into  the  power  of  any  man  in  the  character 
Of  a  plaintiff,  to  put  any  other  into  a  state 
of  feoitvietion,  or  into  a  state  tantamount  to 
ttfflvietion,  on  the  ground  of  this  flagrantly 
insufficient  evidence:  having  their  reasons  for 
Itot  requiring,  nor  so  much  as  admitting, 
better  or  ulterior  evidence,  even  when  direct 
evidence  of  the  most  completely  satisfactory 
description  is  to  be  had. 

This  abomination,  the  result  of  the  most 
barbarous  iniquity,  or  the  grossest  stupidity, 
has  been  adopted  by  every  existing  modifica- 
jfckm  of  the  technical  system ;  and,  in  every 
country,  it  covers  a  prodigious  (though  every- 
where a  variable)  extent  in  the  field  of  judi- 
cature. 

But,  in  the  exclusion  thus  put  upon  evi- 
dence, nothing,  we  see,  that  can  with  propriety 
be  spoken  of  under  the  appellation  of  coun- 
ter-evidence, is  comprised  Suppose  all  that 
evidence,  that  direct  and  satisfactory  evidence, 
which  is  thus  excluded — suppose  it  all  de- 
livered ;  there  could  not  perhaps  (or  at  least 
would  not,)  in  that  stage  of  the  cause,  be 
delivered  anj  counter-evidence,  any  evidence 
on  the  defendant's  side  *  on  the  part  of  the 
plaintiff,  whether  the  defendant  knows  as  yet 
what  has  been  done  against  him,  —  what  he 
knows,  where  he  is,  or  whether  he  even  ex- 
ists, is  not  as  yet  known. 

The  fact  inferred  in  these  cases  is,  non- 
exiitence  of  evidence  on  the  defendant's  side, 
and  thence  non-existence  of  right 

The  inference,  Considered  as  being  (whrt 
it  is)  a  sweeping  and  all-comprehensive  one, 
is  big  with  injustice. 

Everywhere  there  pre  two  states  of  things, 
the  existence  of  which,  in  the  character  of  the 
efficient  causes  of  the  failure,  is  at  least  not 
less  probable  than  the  non-exlstehce  of  evi- 
dence: indigence,  want  of  the  means  of  self- 
defence  in  the  judicial  field;  want  of  notice, 
vi*.  want  of  knowledge  of  the  obligation  by 
Which  the  party  is  urged  to  bring  those  means 
into  action. 

v  l¥b*f  qf  not ice  is  the  but  too  natural  and 
feoked-for  result  of  the  contrivance  employed 
by  th*  genius  of  chicane,  for  preventing  the 
ipeao*  employed,  under  the  notion  of  con- 
veying notice,  from  being  productive  of  that 
effect.* 

See  Book  VIII.  Technical  System;  Chap. 


+  In  regard  to  indigene*, — to  estimate  th* 
comparative  probability,  as  between  this  state 
of  things,  and  the  consciousness  of  the  non- 
existence  of  evidence,  and  thence  of  title*— 
in  the  character  of  causes  of  failure  in  respect 
of  tbe  taking  on  the  defendant's  side  the  steps 
requisite  for  the  continuance  of  the  cause,  say 
thus  —  Of  the  whole  number  of  inhabitants 
in  the  country  in  question  (England,) — as  the 
number  of  those  who  are  not  able  respectively 
to  command,  in  addition  to  the  sum  requisite 
for  their  subsistence  for  and  during  the  con* 
timiance  of  the  cause  (say  a  twelvemonth,) 
the  least  sum  sufficient  for  the  cai  rying  it  on 
on  that  one  side  (say  £30,)  is  to  the  remain* 
ing  number,  — so  is  the  piobabihty  that  the 
failure  is  the  effect  of  indigence,  to  the  pro* 
bability  of  its  being  the  eilcct  of  the  non- 
existence  of  evidence,  and  consequently  ol 
right,  on  that  same  side  + 

f  A  judge  by  whom  a  cause  is  decided  with- 
out his  knowing  anything  about  the  matter,— 
what  need,  it  may  well  be  asked,  has  such  ajudge 
to  hear  evidence  ?  But  that  is  the  very  way  m 
which  causes  in  general,  cause*  between  man  and 
man,  are,  the  greater  number  of  them,  decided  by 
learned  judges.  A  piece  of  paper  or  parchment 
is  provided ;  the  feand  of  the  judge  is  applied  to 
it;  the  mind  of  tne  judge  is  not  applied  to  it* 
So  strictly  true  is  this,  that  by  an  intoxicated 
judge,  if  he  had  but  sense  enough  left  to  write 
his  name,  the  business  might  be  done  exactly 
as  well  as  by  a  sober  one:  by  an  automaton 
judge,  a  judge  made  of  brass  and  iron,  as  well 
as  by  either.  Exaggeration  ?  Not  it,  indeed  r 
nothing  but  the  very  simple  truth.  Stript  of 
the  tinsel  with  which  it  has  been  bedizened  all 
around  by  interested  idolatry,  by  unblushing  hy- 
pocrisy, and  prostrate  admiration,  the  technical 
system  presents  in  all  its j>arts  enough  to  stagger 
belief,  and  make  a  man  doubt  the  reality  of  the 
objects  spread  out  before  his  eyes* 

By  what  is  it  that  in  these  cases  the  judgment 
is  governed  ?  The  circumstances,  the  exigencies, 
and  abilities  of  the  parties  ?  Alas!  no:  but  by 
the  single  circumstance  of  time.  The  time  is 
up;  the  time  which  the  defendant's  attorney  had, 
to  deliver  in  at  an  office  some  scrap  or  other  of 
accustomed  nonsense  .  that  time  is  up,  and  the 
time  for  the  judge  to  set  his  name  to  a  writing, 
without  reading  it,  is  come.  What  then  ?  And 
is  no  mind  at  all  ever  applied  to  the  fatal  parch* 
ment?  O  yes:  a  mind  is  indeed  applied  to  it| 
but  whose  would  you  imagine  ?  Not  the  judge's* 
but  an  attorney's.  And  in  what  way  employed? 
In  discovenng  truth?  No;  but  in  computing 
time.  An  attorney? — and  what  attorney ?  The 
attorney  of  the  party  (of  the  plaintiff)  in  whose 
favour  the  judgment  is  thus  pronounced :  u  is 
the  part)  who,  by  his  attorney,  is  thus  made  judge 
in  his  own  cause.  Is  the  decision  too  prompt, 
too  favQurable  ?  So  much  the  better ;  that  makes 
another  cause :  a  cause  of  the  sort  of  those  that 
are  commenced  by  motion,  and  earned  on  by 
affidavit  evidence  t  m  a  word,  a  motion  cause. 
Att  akened  by  the  chink  of  fresh  fees,  it  is  now, 
for  the  first  time,  that  the  ears  of  the  judge  «e 
really  open  to  the  cause. 

When  in  *  great  majority  of  cause*,  the 
property  and  liberty  of  the  subject  are  thus  dw* 
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The  mischief  being  thus  brought  to  vietv 
— the  nakedness  of  iniquity,  official  and  pro- 
fessional, being  uncovered,  —  the  remedy  is 
almost  too  obvious  to  admit  mentioning. 
Render  not  to  the  plaintiff  in  any  case  the 
demanded  service,  till  after  he  has,  on  his 
part,  produced  appropriate  evidence,  of  some 
sort  or  other,  in  support  of  it.  Is  it  out  of 
the  mouth  ot  his  antagonist,  the  defendant, 
that  the  evidence,  or  an  essential  part  of  it, 
must  come  ?  Though  in  this  case  it  is  out  of 
his  power  to  produce  thaj  evidence,  at  the 
worst  he  may  produce  (though  it  be  out  of  his 
own  lips  alone)  evidence  that  shall  be  suffi- 
cient  to  satisfy  the  conscience  of  the  judge, 
in  such  manner  as  to  warrant  him  in  subject- 
ing the  defendant  to  whatever  vexation  may 
be  necessary  for  extracting  from  his  lips  (or, 
in  case  of  necessity,  from  his  pen)  the  evidence 
alleged  to  be  necessary  for  the  final  substan- 
tiation of  the  demand.  § 

posed  of,  by  a  set  of  men,  none  of  whom  so  much 
as  profess  to  know  anything  about  fbe  matter — 
when  the  decision  is  determin-  d,  not  by  any  ac- 
count of  human  feelings,  but  by  lapse  of  time; 
*-by  whom  should  the  judge  be  made  ?  Not  by 
that  fir&t  magistrate,  who&e  mind  is  the  fountain 
of  honour  and  of  justice — not  by  the  king,  but 
by  Jaquez  Droz  or  Maillardtt,  in  concert  with 
Bolton  and  Watt.  By  the  artizan  in  clockwork, 
to  make  each  separate  judge — by  the  arti/an  in 
^team-engines,  to  give  dispatch  and  uniformitv, 
where  both  are  as  yet  unknown,  by  causing  judg- 
ment to  be  signed  in  any  given  number  of  courts 
at  the  same  time :  in  as  many  as  Westminster 
Hall  could  be  made  to  hold,  in  addition  to  the 
four  by  which,  for  so  many  ages  past,  it  h  is  been 
enlightened  and  adorned. 

This  meclmmsm,— would  you  view  it  in  atui'j 
light,  and  without  disguise,  as  the  works  or'  ,i 
watch  are  examined  by  the  artist,  whin  taken 
out  of  the  gold  and  jewels  in  which  they  were 
embedded  ?  Transport  it  in  idea  to  some  un. 
dignified  tribunal  —  to  the  office  of  a  justice  of 
peace,  or  to  a  court  of  conscience.  Conceive  the 
magistrate,  whose  character  depends  not  upon 
his  rank  but  conduct,  —  corn-cue  this  unlearned 
judge  copying  the  pattern  set  him  by  his  learned 
superordinates,  and,  like  them,  signing  judg- 
ment and  enforcing  execution,  without  having 
heard  the  parties,  or  knowing  anything  more  of 
the  cause  than  if  the  scene  of  it  Had  been  at  the 
Antipodes.  Behold,  in  imagination,  such  con- 
duct; consider  what  you  yourselves  would  think 
and  say  of  it :  exactly  what  would  be  thought  or 
said  of  it  (at  least  said  of  it)  by  those  very  su- 
periors, who  in  that  station  would  be  as  sure  to 
punish  it,  as  in  their  own  to  practise  it. 

Conceive  those  shopkeepmg  judges,  who,  in- 
stead of  equity  on  their  lips,  sit  with  conscience 
in  their  hearts,— conceive  them,  instead  of  con- 
sulting the  feelings  and  weighing  the  necessities 
of  the  parties,  lest  forty  shillings,  extracted  at 
once,  should  consign  to  ruin  a  family  which  a 
respite  of  a  week  or  two  might  have  saved, — 
conceive  their  conscience  manifesting  itself  in  the 
mechanical  signature  of  judgments  with  Shut 
doors,  while  the  parties,  unheard  and  unthought 
of,  were,  for  their  benefit,  paving  their  way 
through  the  surrounding  offices,  like  half-starved 
flifc*  crawling  through  a  row  of  spiders* 


Obvious  and  effectual  AH  is  the  remedy,  the 
bar  opposed  to  it  is  no  less  so.  It  supposes 
one  party  at  least  to  be  heard,  and  heard  «t 
the  outset  of  the  cause.  But  that  neither 
pai  ty  shall  be  heard  (especially  at  that  stage,) 
is  of  all  established  principles  the  most  in* 
violable:  a  principle,  the  violation  of  which 
would  reduce  Westminster  Hall  to  a  heap  of 
ruins.  It  would  leave  prisons  empty :  it  would 
lead  captivity  captive:  it  would  render  offices 
neither  worth  selling  nor  worth  giving :  it 
would  bring  the  greater  number  of  suits  to  an 
untimely  end,  and  leave  the  cemainder  not 
worth  the  continuance. 

Confined  to  the  riles  animce — to  the  souls 
too  wretched  to  yield  fees — the  creatures  to 
whom  it  would  be  beneath  the  dignity  of  law 
or  equity  to  do  justice,  —  the  experiment  was 
endured,  the  rather  as  it  rould  not  be  pre- 
vented. Extended  to  those  for  whom  alone 
llwt  justice  was  made  that  is  worth  render- 
ing, it  would  be  subversive  of  the  very  ends 
of  judicature. 

It  WHS  ohsci  vod  above,  that,  in  one  sense, 
no  exclusion  rould  be  said  to  be  put  by  this 
air.tn^ement:  no  exclusion  pufrupon  evidence 
on  one  bide,  as  where  an  article  of  evidence 
pioduccd  on  the  other  is  made  conclusive. 

On  one  side  alone,  tine  it  is  that  by  this 
arrangement  no  exclusion  is  put  upon  evi- 
dence. Why?  Heeause  the  exclusion  that  is 
put  involves  the  evidence  on  both  sides;  in  a 
word,  all  evidence.  On  the  defendant's,  be- 
cause cither  he  has  had  no  notice,  or  it  is  out 
ot  his  power  to  prolit  b\  it:  on  the  plaintiff X 
because,  having  done  the  needful,  having  run 
the  ^antelope  through  the  offices,  he  is  ex- 
cused from  tfivnitf  evidence,  lest  he  should 
have  none  to  i;ivc. 

Why  should  evidence  be  received?  What 
is  there  (o  be  #ot  l>y  receiving  evidence  ?  *  If 
anything,  what  is  scat  re  worth  stooping  for. 
\Vfiat  is  thAe  to  be  got  by  receiving  that 
V'hich  is  not  evidence  ?  ^ Look  to  those  ar- 
cana impem  that  have  been  divulged  by  the 
treachery  of  false  brethren  :  look  to  the  lists 
of  fees.  * 

§  2.  Au  a i  tide  of  evidence  mm/ with  propriety 
be  m<uk  conclusive  for  the  purpose  of  an 
incidental  decision. 

A  distinction  requires  to  be  made  in  regard 
to  the  stage  of  the  cause,  the  stage  to  which 
the  evidence  in  question  applies. 

The  case  in  which  this  disguised  exclusion 
is  absurd  and  mischievous,  i*  the  case  where, 
—  the  fact  to  which  the  evidence  is  applied 
is  the  principal  fact  (or  among  the  principal 
facts)  on  which  the  demand  or  the  defence  is 
grounded,  —  the  matter  of  fact  upon  which 
the  ultimate  decision  has  to  be  pronounced,—, 
and  the  decision  to  be  grounded  on  that  fact 
is  also  tin  ultimate  decision,  as  above. 

Very  different  may  be  the  case,  where  the 
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be  pnrtouneed  is  no  more  than  an 
decision ;  and  the  conclusion  to  be 
drawn,  a  conclusion  by  which  such  incidental 
decision  shall  be  warranted  In  this  case,  and 
for  the  purpose  of  grounding  such  incidental 
decision*  frequently  indeed  does  it  happen, 
that  this  or  that  article  of  evidence  may  be 
treated  as  conclusive;  this  or  that  fact  may, 
tit  the  quality  of  an  evidentary  fact,  with  re- 
lation to  this  or  that  other  in  the  character 
of  a  principal  fact,  be  treated  as  conclusive 

Such  is  the  case,  wherever,  upon  the  ap- 
plication of  ene  party,  a  derision  is  pro- 
nounced, a  judicial  act  done  as  of  course,  upon 
tn  er  parte  representation,  no  opportunity  of 
contesting  the  truth  of  it  having  been  given 
to  the  other :  as  where,  upon  a  representation 
made  by  a  person  saying  that  goods  of  his  have 
been  stolen,  and  (as,  from  such  and  such  cir- 
fewnstances,  he  suspects)  by  Tunis,  a  warrant 
is  issued  for  the  arrestation  and  provisional 
confinement  of  the  supposed  tlnef 

For  the  purpose  of  an  ultimate  decision, 
pronouncing  Tituis  Riulty  of  the  theft,  this 
evidence  is  not  deemed  conclusive  for  the 
purpose  of  the  incidental  decision,  pronoun- 
cing the  guilt  of  Tituis  to  a  certain  degree 
probable  (to  such  a  degree  as  to  warrant  his 
arrestation  and  confinement,  for  the  purpose  of 
judicial  inquiry,)  this  same  evidence  is  deemed 
conclusive:  and  it  is  even  made  absolutely 
conclusive;  for,  by  the  natmeof  the  measure 
taken,  all  faculty  of  combating  the  proposed 
decision  by  counter-evidence  exhibited  ante- 
cedently to  the  delivery  of  it,  is  taken  away 

To  the  purpose  of  an  incidental  decision  of 
any  sort,  evidence  of  any  description  may  be 
treated  on  the  footing  of  conclusive,  absolute- 
Jy  conclusive,  evidence  exclusive  of  all  coun- 
ter-evidence,—  where  the  utmost  mischief 
producible  by  the  exclusion  is  outweighed  by 
the  advantage  produced  by  the  decision  in 
relation  to  the  several  ends  of  justice 

Thus,  in  the  c?jse  just  mentioned,  th» 
price  paid  for  the  advantage  consists  in  the 
vexation  (and  that  commonly  attended  with 
expense)  produced  by*the  restraint  thus  put 
Upon  locomotive  liberty .  the  advantage  itself 
consists  in  the  secuiit)  afforded  for  the  forth- 
comingness,  and  thence  for  the  ^ustiei ability, 
of  the  supposed  thief.  Give  him  the  oppor- 
tunity of  contesting  the  necessity,  and  thence 
the  propuety,  of  his  confinement  (the  provi- 
sional and  temporary  confinement,)  —  if  he  is 
innocent,  he  will  come  in  and  contest  it ;  but 
if,  being  guilty,  he  apprehend*  the  proof  will 
to  strong  enough  for  his  conviction,  he  will 
make  use  of  the  summons  as  a  warning  not  to 
comply  with  the  requisitions  of  justice,  but 
to  elude  them,  and  make  his  escape. 

To  a  certain  degree,  every  step  on  one 
tide,  which,  on  pain  of  greater  inconvenience, 
calls  for  any  step  to  be  taken  on  the  other 
tide* is  prpducttv*  of  vexation:  for  in  judicial 


procedure  every  step  that  is  taken  Is  attended 
with  vexation.  In  every  instance,  therefore* 
the  evidence  to  which  this  effect  is  given,  is, 
to  a  certain  degiee,  productive  of  that  sort 
of  ill  consequence  which  is  attached  to  the 
giving  it  the  effect  of  conclusive,  and  thereby 
of  exclusive,  evidence  If,  instead  of  a  war- 
rant for  ai  res  tat  ion  directed  to  a  minister  of 
justice,  a  simple  summons  addressed*to  the 
suspected  thief,  and  requiring  his  attendance, 
had  been  emploj  ed,  the  vexation  would  have 
been  lessened  mdqpd,  but  it  would  not  have 
been  done  away  •  and,  so  far  as  this  minor 
vexation  is  concerned,  the  giving  thi«  effect 
to  the  evidence  would  have  been  products  e 
of  that  sort  of  ill  effect  which  is  produced  by 
the  employing  anj  lot  of  evidence  in  the  eha- 
lacter  of  conclusive,  and  thence  of  exclusive, 
evidence  But  be  the  vexation  what  it  may, 
—  if  it  be  productive  of  preponderant  benefit, 
and  if,  at- the  same  time,  the  quantity  of  it 
be  tfye  lea«*t  that  it  can  be  made,  consistently 
with  the  production  of  that  benefit,  —  it  will 
always  be  warrantable 

By  this  observation  we  aie  led  to  the  prac- 
tical caution,  never  tp  give  to  any  lot  of 
evidence  the  quality  and  effect  of  conclusive 
evidence,  till,  in  Aspect  of  persuasive  force, 
it  ha*  been  rendered  as  strong  as  it  can  be 
rendered  without  the  production  of  prepon- 
derant vexation,  or  othei  inconvenience,  viz. 
to  the  peihon  from  whom  the  evidence  is  re- 
quired* which  is  as  much  as  to  say,  not  to 
impose  upon  either  party  (in  paiticular  upon 
the  defendant)  the  necessity  of  taking  any 
step,  or  ul tenor  step,  in  the  cause,  without 
the  other  party 's  (the  plaintiff's)  having  an- 
tecedently been  made  to  produce  whatever 
evidence  he  is  able  to  afford  without  prepon- 
derant inconvenience. 

General  rule    — 

For  the  purpose  of  commanding  an  inter- 
locutory decision,  in  what  cases  shall  any  (and 
what)  lot  of  evidence  be  legarded  as  con- 
clusive ?  Answer  In  such  cases  in  which  the 
cet  tain  mischief, — in  the  shape  of  collateral  in- 
convenience by  vexation,  expense,  and  delay, 
attached  to  the  receipt  of  counter-evidence 
with  the  consequent  discussions,  —  would 
be  gi  eater  than  the  contingent  mischief,  in 
the  chance  of  direct  injustice,  incurred  by 
the  chance  of  untrnstworthmess  (understand 
proveable  un  trust  worthiness)  produced  by 
the  absence  of  the  light  that  might  have  been 
thrown  upon  the  subject  by  the  excluded 
counter-evidence. 

Such  is  the  general  description  of  tjie  cases 
in  which  the  exclusion  of  counter-evidence, 
in  opposition  to  evidence  for  grounding  an 
interlocutory  decision,  maybe  proper.  To  the 
propriety  of  the  principle,  no  objection  seems 
likely  to  be  made.  How,  in  each  instance,  to 
determine  whether  this  or  that  particular  case 
comes  within  this  gefteral  description*  is  a 
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problem,  the  solution  of  which  threatens  to 
be  attended  with  considerable  difficulties. 

But  though  it  is  not  possible  to  lay  down 
any  general  rule,  indicative  of  the  cases  in 
which  a  certain  portion  of  evidence  may,  for 
the  purpose  of  an  interlocutory  decision,  be 
treated  as  conclusive,  and  counter-evidence 
excluded,  — it  is  not  difficult  to  point  out  two 
cases  at  least,  in  which  it  cannot,  without 
impropriety,  be  so  treated:  viz.  1.  If  the  in- 
terlocutory decision  is  liable  to  be  productive 
of  irreparable  damage;  2.  If  the  decision,  ap- 
parently on  an  interlocutory  point,  have  the 
effect  of  a  decision  on  the  main  point. 

§  3.  Aberrations  of  Roman  and  Enylisk  Into 
in  this  reaped. 

In  the  Roman  law  I  do  not  observe  any 
traces  of  evidence  regarded  a^  conclusive  in 
the  improper  sense. 

To  a  hasty  glance,  the  supplctoty  oath  and 
the  expurgator)  oath  wear  some\\hat  of  the 
appearance  of  it.  Examined  more  closely, 
they  seem  not,  either  of  them,  to  be  produc- 
tive of  any  such  etFect.  The  snppletory  oath 
is  admitted  in  default  of  other  >ullicient  evi- 
dence on  that  side ;  and  does  not  command 
the  decision  —  doe*  not  pu^an  exclusion  upon 
any  evidence  on  the  opposite  side.  The  ex- 
puigatory  oath  (on  the  defendant's  side"*  is 
not  called  for  or  admitted,  till  after  the  plain- 
tiff has  had  full  libeity  to  adduce  whatever 
admissible  evidence  he  rsin  oh  tain  on  his  side. 

In  all  these  rates,  the  testimony  in  ques- 
tion is  admitted  in  default  of  more  satisfac- 
tory evidence,  and  is  not  understood  to  put 
an  exclusion  upon  any  other  evidence. 

In  all  these  cases  the  arrangement  is  abun- 
dantly improper.  But  the  cause  of  the  impro- 
priety has  already  been  indicated  in  another 
place:  it  consists  in  the  want  of  scrutiny: 
it  belongs  not  to  the  present  head. 

In  English  jurisprudence  there  is  one  re- 
markable case,  in  which  the  effect  of  collu- 
siveness has  been  given  to  a  uuiss  of  evidence : 
this  is  the  case  of  wager  of  law.*  The  con- 
clusive operation  is  confined  to  the  non- penal 
branch  of  the  law:  it  operates  on  the  side  of 
the  defendant,  and  of  the  defendant  only. 
On  the  other  hand,  the  conclusiveness  of  it 
is  absolute:  and  after  all  these  reductions, 
the  effect  of  it  in  practice  is  as  pernicious,  as 
it  is  absurd  in  principle :  and  from  the  degree 
of  mischief  of  which  it  has  been  productive 
on  this  narrow  ground,  a  sort  of  anticipation 
may  be  formed  (how  inadequate  soever)  of 
the  mi&chief  of  which  it  would  be  productive, 
were  the  ground  it  covered  more  extensive. 

In  former  days,  when  the  practice  called 
wager  of  law,  that  of  a  man's  waging  fifs  law, 
was  in  use,  the  manner  of  it  was  this  :f — 

*  Abolished  by  3  &  4  Will.  IV.  c.  42.—tfrf. 
t  Blackst.  Com.  B.  111.  Ch.  xxii.  pp. 341-318. 


The  demand  on  the  part  of  the  plaintiff  hav- 
ing been  exhibited  in  the  accustomed  form, 
the  defendant,  if  he  thought  proper,  was  at 
liberty  to  exhibit  himself  in  open  court,  to 
go  through  the  ceremony  of  an  oath,  and, 
under  favour  of  that  sanction,  to  deny  the 
justice  of  the  claim,  in  terms  altogether  ge* 
neral,  prescribed  by  a  formulury  of  the  same 
tenor  in  all  ca<cs.  No  details  called  for  cr 
permitted ;  no  other  witnesses  called  for  cr 
permitted  on  that  side  ;  no  faculty  of  cros*. 
examination  allowed  to  the  adverse  party, 
the  plaintiff.  A  certain  number  of  fellow- 
swearers  were,  indeed,  not  only  admitted, 
hut  called  for  on  his  part.  Swearers,  but  to 
what  point?  Not  to  any  particular  fact  be- 
longing to  the  case,  but  merely  to  the  general 
and  irrelevant  fact,  the  opinion  (a  favourable 
opinion)  respectively  entertained  by  them  in 
regard  to  the  veracity  of  the  party  by  whom 
they  wtre  thus  produced.  To  whatsoever 
evidence  of  the  diiect  kind  the  cause  rni^ht 
happen  to  aiford, — circumstantial  evidence, 
and  that  of  the  most  vugue  and  inconclusive 
kind,  evidence  of  character,  was  substituted. 
So  much  tor  the  absurdity:  now  comes 
the  rni&chief.  » 

Two  boi  ts  of  claims  were  originally  infected 
by  this  debilitating  plague:  1.  The  sort  of 
claim  made  by  what  is  called  an  action  of 
debt,  a  demand  of  a  sum  of  money,  a  demand 
of  the  non-piMial  kind,  by  which  the  plaintiff, 
irt  making  his  application  to  the  judge,  called 
upon  him  to  impose  upon  the  defendant  the 
obligation  of  cnnfcrting  on  the  plaintiff  the 
property  of  a  sum  of  money  liquidated  in 
amount,  pa) able  of  course  in  coin,  of  which 
the  individual  pieces  were  determinate  by  the 
defendant's,  the  intended  collector's,  choice; 
2.  The  sort  of  claim  called  an  action  of  detinue. 
In  debt,  the  thing  claimed  was  a  mass  of 
money:  liquidated  in  value, — not  liquidated 
—  but  (as  A)  such  case  is  necessary)  left  to  the 
option  of  .the  debtor— in  respect  of  the  indi- 
vidual pieces  of  which  the  sum  of  money  was 
to  be  composed.  In  detinue,  the  thing  claimed 
was  an  individual  iyticle,  of  the  inoveable 
clubs :  a  horse,  a  piece  ot  furniture,  a  picture, 
a  trinket,  and  so  forth* 

By  a  cbnitit,  of  the  number  of  those  which, 
in  the  manufactory  of  legal  decisions,  occupy 
the  place  of  reason,  the  effect  of  the  wager 
of  law  on  actions  of  debt,  has,  in  one  way  or 
other,  been  got  rid  of.  In  some  cases  it  was 
put  aside ;  and  in  other  cases,  to  which  the 
!  pretence  for  putting  it  aside  did  not  apply, 
1  another  sort  of  action,  an  action  with  another 
name,  was  fabricated — an  action  to  which,  at 
the  same  time,  and  in  this  view,  the  wager 
of  law  was  pronounced  inapplicable.  I  mean 
the  action  of  indebitatas  ossumpsit :  which 
is  the  same  thing  as  the  action  of  debt,  in 
other  words.  A  promise,  indeed,  tocpmpjy 
with  the  obligation,  is  alleged :  but  the  pro- 
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itttft*  i*  presumed;  that  is,  where  there  is 
none,  feigned :  averred  by  an  assertion  wil- 
fully false. 

<  The  consequence  is,  that  the  demand  of 
a  Bum  of  money  is  tolerably  well  cleaied  of 
this  ground  of  defence  by  perjury  arid  injus- 
tice* Relief  is  given,  justice  is  administered, 
in  a  manner  little,  if  at  all,  different  from 
that  in  which  it  would  be  administered  if 
the  conclusive  species  of  evidence  in  question, 
the  waging  of  a  man's  law,  weie  not  applied 
tb'this  rase.  The  action,  called  an  action  of 
debt,  is  thus  far  spoilt ;  but  in  so  far  as  it  is» 
spoilt,  another  action  is  given  which  answeis 
the  same  purpose. 

Far  from  being  alike  innocent  H  this  lem- 
nant  of  ancient  barbarism,  in  the  case  where 
the  subject  of  the  demand  is  a  specific  mate- 
rial object.  In  this  ca*e,  the  remedy  01  igmally 
provided  is  the  species  of  action  called  the 
action  of  detinue  By  the  same  baleful  in- 
fluence by  which  the  action  ot  debt  is  spoilt, 
as  above,  this  action  is  spoilt  also  In  the 
case  of  the  action  of  debt,  for  the  part  thus 
spoiltt  a  succedaneum  (as  we  see)  hah  been 
provided :  in  the?  case  of  the  action  of  detinue, 
no  such  succedaneum  has  been  provided , 
and  the  damage  has  continued  foi  so  many 
centuries  unrepaued  Upon  the  principle  of 
analogy,  nothing  was  more  obvious,  nothing 
would  have  been  more  eaby,  than  the  icpair 
For  the  purpose  of  compelling  the  dehveiy 
of  money  where  due,  —  to  the  fact  of  the 
obligation,  you  added,  in  the  way  of  fiction, 
another  factf  a  piomise  to  fulfil  it  why  not 
for  the  puipose  of  compelling  the  dehveiy  or 
re*delivery  of  a  specific  article  *  Yes  analogy 
i&tfae  grand  source  and  inatiiunent  of  inven- 
tion, in  this  as  well  as  eveiy  other  line  but 
to  apply  it  usefully, — to  apply  it  stcadnv, 
comprehensively,  iind  consistently,  belongs 
to  none  but  an  inventive  mind 

The  action  of  detinue  is  spoilt  another 
action,  called  an  action  of  tiovei,  is  given  in 
the  room.  But  by  tin*  new  device,  unfoitu- 
nately,  the  purpose  is  not  answered  a  blunder 
is  made,  and,  instead  <jf  the  specific  thing 
which  is  a  man's  due,  damages  aie  guen 
that  is,  a  sum  of  monpy,  according  to  the 
value,  which,  on  the  ground  of  tLa  impeifect 
data  that  are  commonly  exhibited  to  them, 
the  judges  of  fact  think  fit  to  put  upon  it 
the  remedy,  instead  of  that  which  belongs  to 
the  action  of  detinue,  is  the  lemedy  th  it  be- 
long* to  the  action  of  debt 

Whence  came  the  blunder?  Not  fioma 
regafrd— a  more  scrupulous  than  consistent 
regard,  to  truth.  A  falsehood  is  called  111  — 
ft  pfopo$ition  is  assumed,  and  a  proposition 
more  uniformly  false  in  this  case,  than  in  the 
case  of  the  mdebitatus  assumpstt.  The  story 
Is,  that  the  article  claimed  by  the  plaintiff 
has  been  found  by  the  defendant :  found  by 
him»  and  by  him  converted  to  his  own  use. 


Thereupon  comes  the  action,  calling  upon  the 
judge  to  cause  to  be  delivered  to  the  plaintiff 
not  the  thing  that  belongs  to  him,  but  a  sum 
of  money  in  lieu  of  it  The  defendant  takes 
note  of  the  price  thus  put  upon  it  :  if  it  is 
more  than  he  chooses  to  give  for  it,  he  re- 
st 01  es  it  •  if  less  (that  IN  if  it  be  any  advantage 
to  him  to  keep  it,)  he  keeps  it.  The  plaintiff 
pockets  the  money  and  the  injuty.  the  defen- 
dant tiiumphs  in  improbity,  under  the  piotec* 
tion  of  the  law  Theie  are  things,  the  value 
of  which  to  a  feeling  heart  is  bejond  oil  price  . 
these  are  piecisely  the  things  which  the  law 
abandons  to  the  wiung-doer,  and  to  all  wrong- 


Theie  is  a  lemedy  in  kind,  indeed,  to  be 
had  in  some  cases,  in  that  sort  ot  a  court 
which  is  called  a  court  of  equity  But  the 
optics  of  a  co  nit  of  equity  aie  too  high-seated 
to  spy  lit  tie  things  and  a  mass  of  value  equal 
to  the  expense  of  more  than  a  year's  subsist- 
ence to  an  individual  of  the  most  numerous 
class,  is  set  down  bj  eveiy  com  t  of  equity  to 
the  account  of  little  things  *  So  much  for  the 
lemedy  itself,  and  the  cases  in  which  it  is  to 
be  had  at  any  pi  ice  and  as  to  the  price  that 
is  to  be  paid  foi  it  (that  is,  for  the  chance  ot 
it)  111  lime  and  nion/»y,  —  wheie  law  reckons  by 
months,  equity  lecknns  h)  jeais  where  law 
leckons  by  ciowns,  equity  leckoris  by  pound*. 

So  delectable  is  this  institution  (the  wager 
of  law)  in  the  eyes  of  Loid  Coke,  that  he 
scorns  to  pnde  himself  in  his  country's  exclu- 
sive possession  of  it  -f-  Its  merit  con&ists  in 
what  *  In  this,  th.it  it  does  (he  says)  no  harm 
Why  •>  Her  uise,  for  the  saijie  demand,  though 
there  be  one  soi  t  of  action  (an  action  of  debt) 
which  ib  clogged  with  this  appendage,  theie 
is  another  (an  fiction  on  the  ca*e)  which 
stand*  cleai  of  it  Whatever  it  has  no  effect 
at  all,  there,  and  there  only,  it  has  no  bad 
effect  Unhappily,  the  reason  given  for  the 
supposed  haimlessnt'ss  of  an  institution  con- 
febteedly  useless,  is  not  ti  ue  in  fact.  For,  not- 
withstanding the  silence  of  this  aich-lawyer 
on  the  subject,  another  sort  of  demand  there 
is,  as  we  have  seen,  to  which  that  clog  does 
apply,  and  \\luch  being  spoilt  by  it,  and 
having  no  suuedaneum,  leaves  the  subject 
without  a  remedy 

In  icgard  to  this  institution,  of  which  the 
highest  supposed  ment  is  that  of  doing  no 
harm,  while  its  real  character  is  that  of  ope- 
i  at  ing  as  a  denial  of  justice,  —  the  matter  of 
triumph  to  Lord  Coke,  that  no  other  country 
bus  the  like,  BlackstoneJ  shows  to  be  very 
fai  from  well  grounded 

*  £10.  Call  the  yearly  expense  of  a  family 
£50,  and  give  five  to  a  family;  this  gives,  for 
the  expenditure  of  an  individual,  £10* 

+  "  This,  for  aught  I  could  ever  read,  is  t>e» 
cultar  to  the  Iftw  or  England,  and  no  mischief 
ensueth  hereupon.1*—  2  Inst.  45. 
Com.  I1L  341. 
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An  institution  that  is  peculiar  to  England, 
or  nearly  so,  is  cross-examination  in  non- 
penal  causes.  By  neither  of  these  professed 
panegyrists  has  this  "truly  honourable  pecu- 
liarity been  noticed :  by  neither  of  them  has 
it  been  observed,  that  it  is  by  the  exclusion 
this  unnatural  institution  puts  upon  cross- 
examination,  that  the  poisonous  quality  of  it 
operates. 

To  have  been  consistent  ('if  consistency  had 
been  a  quality  capable  of  adhering  to  English 
law,  especially  at  the  rude  period  here  in 
question,)  the  privilege  should  have  been 
extended,  not  to  the  defendant  only,  but  to 
the  plaintiff;  and  then  the  elfccts  of  the  in- 
stitution, as  applied  to  the  two  hides  of  the 
cause,  being  equal  and  contrary,  would  have 
destroyed  one  another.  To  the  plaintiff  (1 
say)  as  well  as  to  the  defendant :  or,  if  to 
one  alone,  rather  to  the  former  than  tl>  the 
latter.  Why?  Because,  if  for  a  m<y)  to  swear 
falsely  to  save  himself  from  u  loss,  i&  wicked, 
and  in  proportion  to  its  wickedness  impro- 
bable;—  to  swear  falsely,  for  no  more  ex- 
cusable purpose  than  the  obtaining  an  undue 
profit  for  himself,  ut  the  expense  of  bubjcct- 
ing  another  man  to  an  undue  loss,  is  still 
more  wicked,  and  in  that  rc&pect  btill  more 
improbable.  f 

This  chapter  having  been  left  unfinished  by 
the  Author,  irhnt  follows  has  been  added 
to  it  hy  the  Editor.  A  few  jwrayraphs, 
which  fur  distinction  have  been  put  in  in- 
verted  commas,  consist *of  fragments,  writ- 
ten at  different  times  bi/  j//1.  Jientham :  for 
the  remainder  the  JEdttor  is  alone  respon- 
sible. 

[This*  is  not  the  only  sort  of  case  in  which 
the  sworn,  but  unnoss-cxamined  and  self- 
serving  testimony  of  a  party  to  the  suit,  is» 
received  as  conclusive,  that  is,  to  the  exclu- 
sion of  counter-evidence.  "  The  practice  in 
chancery,"  we  are  informed  by  Phillipp*,* 
"  invariably  is,  that  a  paity  i*  entitled  only 
to  extiacts  of  letters,  if  the  other  party  will 
swear  that  the  passages  extracted  are  the  only 
parts  relating  to  the  subject-matter." 

There  is  another  rule,  by  which  a  man's 
own  testimony  is  rendered  conclusive  evi- 
dence in  his  favour,  and  that  too  on  such  a 
subject  as  that  of  his  own  character.  The 
witness  indeed  in  this  case  is  not  a  party  in 
the  suit;  but  for  anything  that  appears,  he 
may  be  the  vilest  of  malefactors ;  and  he  is, 
at  any  rate,  under  the  influence  of  an  inte- 
rest, which  is  one  of  the  strongest  of  all  in- 
terests in  the  bulk  of  mankind,  while  even 
in  the  vilest  it  cannot  be  a  weak  one.  A 
witness,  as  we  have  seen,f  is  not  com  pell  able 
jj 

*  Vol.  I.  (6th  edit.)  p.  421. 
f  Book  III.  Extraction;  Chap.  IV.  Ditcre- 
diiive  Interrogation. 


to  answer  any  question,  the  answer  to  whidi» 
if  true,  might  tend  to  degrade  his  character* 
if,  however,  he  chooses  to  answer,  the  party 
who  asks  the  question  is  bound  by  hi*  kn$werf 
and  is  not  allowed  to  falsify  it  by  counter- 
evidence.^: 

The  above  seem  to  be  the  only  instances 
worth  mentioning,  in  which  an  article  of 
orally  delivered  testimonial  evidence  has  in 
English  law  been  made  conclusive.  The  in* 
stances  in  which  similar  effect  has  been  given 
to  an  article  of  circumstantial  evidence  are 
innumerable  ;  and  many  of  them  have  been 
already  brought  to  view. 

1.  As  often  as  a  decision  has  been  given 
against  either  of  the  parties  in  a  suit,  on  no 
other  ground  than  that  of  his  having  failed, 
ut  a  particular  stuge  of  the  suit,  to  perform 
imy  operation  uliirh  has  been  rendered  neces- 
sary at  that  hi  age  by  technical  rules,  to  the 
obtainment  of  justice  ;  so  often  has  the  non- 
performance  of  that  operation  been  taken  as 
evidence,  and  conclusive  evidence,  of  what 
is  called  in  the  language  of  lawvers,  leant  ef 
merits,  that  is,  of  the  badness  of  his  cause. 

14  Of  the  justice  of  the  demand,  whatso- 
ever it  l)e  that  happens  to  be*  made  upon  the 
defendant,  provided  the  suit  does  not  happen 
to  be  called  a  criminal  one,  non-resistance  on 
his  part  H  regarded  and  acted  upon  as  suffi- 
cient evidence;  and  to  the  plain  tiff  possession 
is  given  of  the  object  of  his  demand,  just  as 
if  the  justness  of  il  hail  been  proved.  Even 
a  lawyer  will  not  pretend  that  on  any  ground 
of  reason  the  inference  is  a  conclusive  one. 
Pecuniary  inability,  especially  under  the  load 
of  factitious  expense  imposed  everywhere  by 
the  technical  system,  is  another  cause  equally 
adequate  to  the  production  of  the  effect.  In 
everj  part  of  the  empire  of  the  technical  sys- 
tem, and  moie  particularly  in  England,  this 
inability  will  have  place  in  the  case  oPa  vast 
majority  of  the  body  of  the  people. 

44  If  a  presumption  thus  slight  were  not  re- 
ceived in  proof  of  the  jifstico  of  the  plaintiff's 
claim,  and  in  the  character  of  conclusive  evi- 
dence —  if  such  direct  proof  of  it  as  were  to 
be  had,  were  in  ever^  instance  to  be  required, 

» 

J  In  *the»disapprpbation  bestowed  upon  this 
rule,  it  is  of  course  implied,  that  the  case  is  one 
of  those  in  which  the  production  of  evidence  to 
discredit  the  character  of  the  witness,  is  in  it- 
self proper  ;  for  which  cases,  see  Book  V.  Cir- 
cumstantial;  Chap.  XI  1  1.  Of  Motive*  .Means  ^ 
<£•£.;  §§  3  &  4.  Character  Evidence.  If  not,  it 
is  proper  to  exclude  any  such  evidence,  after  he 
has  answered,  only  because  it  is  proper  to  ex- 
clude it,  whether  he  answers  or  no.  But  if  the 
case  be  one  in  which  it  would  have  been  proper 
to  adduce  evidence  against  hi*  character  without 
putting  any  questions  to  himself,  it  is  difficult  to 
see  what  impropriety  there  can  be  in  doing  ex- 
actly the  same  thing  after  you  have  interrogated 
him  and  got  his  answer,  if  you  do  not  believe  hii 
answer  to  be  true. 
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number  otmaldjlde  suits,  with  the  pro* 
of  which  the  eoifers  of  the  man  of  law 
at  present  swelled,  would  have  no  exist* 

e. 

"  Thn*  it  to,  that  under  the  tecbnieal  sys- 
tem, every  court  calling  itself  a  court  of  jus- 
tice is  in  effect  an  open  shop,  in  which,  for 
the  benefit  of  the  shopkeeper  and  his  asso- 
ciates, licences  are  sold  at  a  fixed,  01  at  least 
Ht  *  limited,  price,  —  empowering  the  pur- 
Chaser  to  oppress  and  ruin  at  his  choice  any 
artd  every  individual,  obnoxious  to  him  or  not, 
dft  whom  indigence  or  terror  impose  the  in- 
ability  of  opposing  effectual  resistance 

u  The  real  condition  in  which  the  great 
majority  of  the  people,  in  the  capacity  of 
fctlitors,  have  been  placed  by  the  factitious 
expenses  manufactured  by  the  man  of  law,  is 
an  object  too  reproachful  to  him  to  be  suf- 
fered to  remain  undisguised.  In  this,  as  in 
every  other  pait  of  the  system,  extortion  and 
oppression  find  in  mendacity  an  ever-i  eady 
instrument  The  real  condition  in  which  the 
suitor  has  been  involved,  the  misfoitime  of 
defenceless  ness  through  indigence,  is  put  out 
of  sight .  a  crime  is  imputed  to  him  in  its 
stead:  and  for 'that  crime,  not  only  without 
proof,  but  under  the  universally  notorious 
consciousness  of  his  innocence,  he  is  punished 
Contempt  is  the  word  constantly  employed  to 
designate  this  imaginary  cuine.  The  real,  the 
universally  notorious,  causes  of  his  inaction, 
are  fear  and  impotence  But  a  man  cannot 
be  punished  avowedly  for  fear  he  cannot  be 
punished  for  impotence  mankind  would  not 
Submit  themselves  to  tyranny  so  completely 
without  a  mask.  Adding  calumny  to  men- 
4*city,  they  pretend  to  regai  d  his  inaction  as 
originating  in  contempt,  and  it  is  on  this 
mendacious  accusation  of  their  own  foipntg, 
that  they  ground  the  ruin  they  inflict  on  him 
under  the  name  of  punishment." 

In  equity,  the  defendant,  whc,  from  h.s 
own  poveity  or  ignorance,  or  the  caielessncss% 
of  bis  lawyer,  is  so  unfortunate  as  not  to  put' 
in  an  answer  to  the  plaintiff's  bill,  stand*  a 
great  chance  (if  a  poor  man)  of  being  a  pri- 
soner for  life.     He  is  committed  to  gaol  foi  ; 
the  contempt,  and  as  li£  is  not  released  with- 
out payment  of  fees,  —  unless  h^  has  money 
to  pay  these  fees,  or  can  find  some  one  else 
who  will  pay  them  for  him,  he  must  remain 
there  all  his  life.    Instances  of  this  sort  have 
not  unftequently,  through  the  medium  of  the 
newspapers,  been  presented  to  the  public 
eye. 

2.  A*  often  as  a  contract,  or  any  other  le- 
gally operative  instrument,  is  pronounced  null 
«n<f  void>  on  account  of  the  non-observance 
of  any/onofl/ftjr, — so  often,  the  sort  of  exclu- 
sion of  which  we  are  here  treating,  has  place 
A  man  claims  a  landed  estate,  under  the  will 
Of  the  teat  proprietor.  The  will  is  produced 
in  court :  it  is  found  to  ha\e  the  signatures 


af  two  witnesses  only,  instead  of  three;41  or 
one  of  the  three  is  proved  to  have  put  his 
name  to  the  will  m  the  absence  of  the  testa* 
tor .  the  will  is  rejected,  and  the  party  loses 
his  estate.  The  rejection  of  the  will  .may, 
perhaps,  be  considered  as  a  penalty,  for  non- 
compliance  with  that  injunction  of  the  law 
which  requires  that  certain  formalities  should 
be  observed  Considered  in  this  point  of 
view,  it  has  been  shown  in  a  previous  Bookf 
to  be  unnecessary  and  objectionable.  But  it 
may  also  be  regarded  as  grounded  on  the 
presumption  that  the  will  was  spuriouS,  or 
unfaiily  obtained.  Here,  then,  is  this  one 
en  cumstance,  viz  non-observance  of  legally 
prescribed  formalities,  received  as  conclusive 
evidence  of  spunousness  or  unfairness.  The 
fallacy  of  this  supposition  has  also  been  made 
sufficiently  manifest  in  the  Book  already  re* 
ferred  to.  This  article  of  circum&tcintial  evi- 
dence, w{uch  is  conclusive  in  law,  is  so  far 
from  being  conclusive  m  reason,  that  it  scarce- 
ly amounts  even  to  the  slightest  presumption, 
until  two  things  be  ascei tamed:  first,  that 
the  party  knew  that  these  formalities  were 
prescribed,  and  secondly  that  compliance 
with  them  was  m  bis  power.  That  spurious 
or  iinfaii  instruments  have  not  frequently  been 
prevented  by  t  he  *  peremptory  requitition  of 
these  formalities,  is  more  than  I  would  un~ 
deitake  to  gay :  but  an  assertion  which  one 
may  venture  upon  without  much  danger  of 
mistake,  is,  that  there  is  scarcely  an  instance 
of  any  instrument's  having  been  actually  set 
aside  for  the  want  of  them,  in  which  there 
was  not  a  considerable,  if  not  a  preponderant 
probability  of  its  being  genuine 

3.  Almost  all  estoppels  are  exclusions  of 
the  sort  now  undei  consideration.  You  aie 
estopped,  say  the  lawyers,  from  proving  so 
and  so .  the  meaning  of  which  is,  that  they 
v\  ill  not  permit  >ou  to  prove  it.  For  this  they 
have  sometimes  one  pretext,  sometimes  an- 
othei  something  which  you  yourself  have 
said  01  done ,  or  something  which  has  been 
said  01  done  by  somebody  else. 

There  is  a  great  vauety  of  instances  in 
which  they  tell  you  that  you  are  estopped  by 
a  previous  decision,  either  of  the  same  court, 
or  of  some  other  court  of  justice .  these  have 
been  already  noticed  undei  the  head  of  ad- 
scititious  evidence.J  At  othei  times  you  are 
estopped  by  what  they  term  an  admission. 
You  are  said  to  make  an  admission,  if  you  say 
or  do  anything,  or  if  any  other  person  says 
01  does  anything  for  you,  which  a  judge  con- 
strues  as  an  acknowledgment  on  your  part, 
that  a  certain  event  has  happened ;  that  is, 
anything  fiom  which  he  chooses  to  infer  its 

*  Iwo  attesting  witnesses  now  suffice  in  all 
cases,  under  7  Will,  IV.  and  1  Viet*  c.  86.  See 
Vol  VLp.583.~jBA 

f  See  Book  IV.  Preappotnted. 

$  See  Book  VI.  Makeshift. 
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happening:  after  which,  though  everybody 
perhaps  who  knows  anything  about  the  mat- 
ter t  knows  that  it  has  not  happened,  and  would 
say  so  if  asked,  the  judge,  to  save  the  trouble 
of  asking,  chooses  to  act  exactly  as  if  it  had. 

Admissions  are  of  two  kinds — express  or 
presumed ;  and  the  former  are  either  admis- 
sions upon  record,  or  admissions  not  upon 
record.  It  is  a  rule  with  lawyers,  that  DO 
evidence  can  be  received  to  dispute  admis- 
sions upon  record,*  that  is,  admissions  in  the 
pleadings.  If  this  rule  went  no  farther  than 
to  confine  the  evidence  to  such  points  as  are 
actually  in  dispute  between  the  parties,  it 
would  he  a  good  rule.  In  a  law-book,  a  man 
may  reckon  himself  fortunate  if  he  hits  upon 
a  rule  which  has  a  reason  :  if  he  expect,  that 
where  the  reason  stops,  the  rule  will  stop 
too,  it  is  very  rarely  that  he  will  not  be  dis- 
appointed. One  example  will  serve  as  well 
as  a  thousand.  When  a  man,  Hyaintt  whom 
an  action  is  brought  for  a  sum  of  money,  de- 
nies that  the  plaintiff  is  entitled  to  the  whole 
sum  which  he  claims,  but  admits  that  he  has 
a  just  claim  upon  him  for  a  smaller  sum,  — 
the  practice  is,  for  the  defendant  to  pay  into 
court  the  amount  of  thq  sum  which  he  ac- 
knowledges to  be  due,  that  it  may  remain  in 
deposit  until  the  cause  is  decided.  This  pay- 
ment, lawyers  choose  to  call  an  "  acknow- 
ledgment upon  record ;"  and  now  mark  the 
consequence :  "  the  party  cannot  recover  it 
back,  nit  hough  he  has  paid  it  wrongfully,  or 
by  mistake. "f 

As  for  extrajudicial  admission*,  it  is  not 
alwavs  that  they  are  even  receivable  ;  when 
they 'are,  they  are  generally  taken  for  con- 
elusive  :  for  it  may  be  observed,  in  regard  to 
this  part  of  the  law  of  evidence,  as  in  regard 
to  so  many  other  parts  of  it,  that  neither 
the  la\v\ei'b  by  whom  it  was  made,  nor  the 
luwyers'by  whom  it  has  been  expounded,  ever 
seem  to  know  that  there  is  any  middle  course 
between  taking  an  article  of  evidence  for 
conclusive,  and  rejecting  it  altogether.  Ac- 
cordingly, in  reading  the  dicta  of  judges,  or 
the  compilations  of  institutional  writers  from 
those  dicta,  one  is  continually  at  a  loss  to 
know  what  they  mean.  In  speaking  of  this 
or  that  evidentiary  circumstance,  what  they 
tell  you  concerning  it  is,  that  it  is  evidence: 
now  and  then  superadding,  as  it  were  for  the 
sake  of  variety,  the  epithet  good  to  the  ge- 
neral appellative  evidence.  Would  you  know 
whether  they  mean  that  it  is  conclusive,  or 
only  that  it  is  admissible  ?  Observe  their 
actions;  see  whether  they  send  it  to  a  jiny : 
for  anything  that  you  can  collect  from  their 
word*,  they  are  as  likely  to  mean  the  one  as 
the  other. 

The  following  will  serve  as  an  exftmple,  as 
well  of  the  ambiguity  of  which  I  have  been 


P.iillipps,  i.  159. 


t  Ibid.  175. 


• 

speaking,  as  of  the  sort  of  logic  which  oamt 
for  irrefragable,  under  'the  dominion  pt  tech- 
nical rules.  When  a  party  interested  in  the 
cause,  makes  an  admission  against  his  inte- 
rest,— if  be  has  not  made  it  .by  mistake,  it  ia 
nearly  the  best  evidence  against  him  that  you 
can  have  :  ergo,  it  ought  to  be  taken  for  con- 
clusive against  him,  when  he  has  made  it  by 
mUtake  ;  ergo,  the  admission  of  a  per*>on  who 
is  merely  a  nominal  plaintiff,  and  who  is  not 
interested  in  the  cause,  ought  to  be  conclusive 
against  the  person  who  is.  So,  at  least,  i1 
was  decided  in  the  case  of  Bauer  man  v.  Ra 
denius,*  in  which  the  admission  of  the  plain 
tiffs  <?n  the  record,  though  not  the  partie 
reulh  interested,  was  received  as  conclusive, 
and  the  plaintiffs  were  nonsuited.  I  say,  re- 
ceived as  conclusive  ;  because,  when  a  pldin- 
tiif  is  nonsuited,  —  that  ia  to  say,  when  bis 
claim  is  dismi^cd  by  the  judge  without  going 
to  a  jury,  —  it  is  because,  it  he  had  gone  to 
a  jury,  the  jury  'must  hare  found  a  verdict 
ayainst  him  ;  which  would  have  been  a  bar 
to  any  future  piosecution  of  the  same  claim: 
whet  eas  a  nonsuit  leaves  it  still  in  his  power 
to  bring  a  fre&h  action,  after  remedying  the 
defect  which  would  have  compelled  the  jury 
to  find  agai»st  him.  The  Court  of  King's 
Bench  afterwtuds  affirmed,  that  ia,  confirmed, 
the  nonsuit  :  on  which  occasion  Mr.  Justice 
La  wi  cnce  said,  "  The  present  plain  tiffs  either  9 
have  or  have  not  an  interest  :  but  it  must  be 
considered  that  they  have  an  interest,  in  or- 
der  to  support  the  action  ;  and  if  they  have, 
an  admission  made  by  them  that  they  have 
no  cause  of  action,  is  admissible  evidence.'9 
This  judge  here,  with  much  naivete,  displays 
the  manner  in  which,  under  the  influence  of 
technical  rules,  what  is  known  to  be  false  is 
taken  for  true,  in  order  that  what  is  evidently 
unjust  may  be  done.  He  knew  as  well  as  the 
nominal  plaintiffs  knew,  that  they  had  not 
im  intercut  in  the  cause  :  but  what  of  tLat  ? 
The  luw  knew  that  they  had. 

There  is  an  overfltw  of  legal  learning,  on 
the  question,  what  effect  to  your  prejudice 
shall  be  given  to  the  admission  of  your  ayent: 
and  here  again  reours  the  usual  alternative: 
it  is  either  not  received,  or  it  is  received  as 
conclusive:  it  either  excludes  all  other  evi- 
dence,  or'  it  is  itself  excluded.  Thus,  in  one 
case,f  "  a  letter  from  the  defendant's  clerk, 
informing  the  plaintiff  that  a  policy  had  been 
effected,  was  held  to  be  good  evidence  ^mean- 
ing here  conclusive  evidence]  of  the  existence 
of  the  policy  ;  and  the  defendant  was  not  al- 
lowed to  prove  that  the  letter  had  been  writ 
ten  by  mistake,  and  that  the  policy  bad  not 
been  made  :"  while  in  another  case,!  "  wher* 
the  fact  sought  to  be  established,  was,  thai 


Phillips,  i.  84. 
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ft  tati^  hart  been  executed  by  the  defendant 
10  the  plaintiff,  which*  the  defendant  had  got 
possession  of,  the  Master  of  the  Rolls  refused 
to  ffdmit,  aft  evidence  of  this  fact,  the  declara- 
tion of  the  defepdaiit'q  agent,  who  had  been 
0t»ployed  to  keep  the  bond  for  the  plauitiiTs 
benefit,  and  who,  on  its  being  demanded  by 
the  plaintiff,  informed  him  that  it  had  been 
delivered  to  the  defendant  "  It  might  seem 
to  a  cursory  leader,  on  com  pan  ng  these  two 
dedaiotts,  either  that  the  predilection  of  judges 
for  bad  evidence  was  such,  that,  rejecting  an 
admission  in  other  cases,  they  were  willing 
t&  receive  it  upon  the  single  condition  of  it* 
beiflg  made  by  mistake ,  or  that,  in  faying 
down  rules  of  evidence,  blind  caprice  \\as  the 
only  guide  In  this  apparent  inconsistency, 
however,  there  i*  a  principle,  though  no  one 
would  have  thought  it;  it  is,  this  that  the 
fcdmisitioris  of  an  agent  are  not  to  he  recei  veJ, 
unless  "  made  by  him,  eithei  at  the  tune  of 
his  making  an  agreement  about  wlmh  he  is 
etopioyed,  01  in  acting  within  the  scope  of 
bis  authority."  It  is  not,  that  \\hat  he  savs  on 
these  occasions  is  more  likely  to  be  true  than 
what  he  says  on  other  occasions  it  is,  that 
«•  it  is  impossible  tV>  bay  a  man  is  precluded  fiom 
quettionuv  or  coriti  'idicting  anything  that  any 
person  may  have  as*erted,  as  to  hi*»  conduct 
or  agreement,  merely  because  that  peison  has 
toen  an  agent  "  and  as  it  would  be  unjust  to 
preclude  him  fiom  contiadicting  it,  it  is  not 
permitted  so  much  as  to  be  heaid 

Besides  these  express  admissions,  there  is 
An  extensive  assoitment  of  presumed  ones , 
when  a  man  "piecludes  himself  fiom  de- 
puting a  fact,  by  the  tenor  ot  Ins  conduct  and 
demeanour:1'*  the  meaning  of  which  is,  that 
th<£  court  will  presume  an  adnuwon  fiom  any- 
thjng  that  a  man  does,  which  they  think  he 
Would  not  have  done  if  the  tact  had  not  been 
true.  This  is  the  pnnciple  hUt  as  to  the  ex 
tent  of  its  application,  theie  is  no,cnteiion< 
of  it  except  the  Index  to  the  Reports  It  has 
usually  been  applied  only  to  cases  in  which  the 
presumptionafiorded  by  theact  is  really  sti  DDK, 
and  might  reasonably  be  held  conclusive  in  the 
<f6**nca  of  counter -evidence,  though  ceitamly 
not  to  the  exclusion  of  counter-evidence,  since 
there  is  not  so  much  as  bne  of  the  c*ses  in 
which  the  presumption  is  not  liable  to  fail 
Without  touching  upon  the  grounds  of  fail- 
ure which  aie  peculiar  to  this  01  that  case, 
tfeere  is  one  obvious  ground  which  is  common 
fo  them  all.  A  man's  actions  can  never  piove 
the  truth  of  a  fact,  except  in  so  far  as  his 
fatttf  of  it  is  evidence  of  its  truth  and  to 
hinder  a  man  from  proving  that  a  thing  did 
wot  happen,  because  at  some  former  period 
htt  believed  that  it  did,  even  if  you  were  sure 

*  See  an  abstract  or  dugest  of  the  Law  of 
Evidence,  recently  published  by  Mr.  Harrison, 
On  the  plan  of  Crofton  Umackc,  Esq.  (p.  8.) 


that  he  believed  it  (which  in  general  you  are 
not,  it  being  only  inferred  from  his  action*,) 
would  be  unjust  in  any  case,  but  id  more  es- 
pecially absurd,  when  the  fact  in  question  is 
one  of  those  complicated,  and  frequently  re- 
condite, facts,  which  are  constitutive  of  title. 

Take  a  few  instances 

"  By  accounting  with  a  person  as  farmer 
of  the  tolls  ot  u  turnpike,  a  party  is  estopped 
from  disputing  the  validity  of  his  title,  when 
sued  by  account  stated  for  those  tolls. 

"  By  |>a>  ing  tithes  to  the  plaintiff  on  for- 
mer occasion  is,  a  defendant  admits  the  right 
of  the  plaintiff  to  an  action  for  not  setting 
out  tithe* 

"  Whete  a  party  rented  glebe  lands  of  a 
rector,  and  had  paid  himient,  he  was  not  per- 
mitted, in  an  action  foi  use  and  occupation, 
to  depute  his  lessors  title,  by  pioving  that 
his  present  ttion  was  simoniacal. 

"  in  actions  of  use  and  occupation,  wfien 
the  tenant  has,  occupied  by  the  permission  of 
the  plaintiff,  he  cannot  dispute  the  plaintiffs 
title,  although  he  nmy  show  that  it  is  at  an 
end 

44  In  an  action  of  ejectment,  by  a  hmdloui 
against  his  tenant,  the  tenant  cannot  question 
the  title  ot  his  landloid,  although  he  is  at 
hbeity  to  *ho\v  that  it  hab  expired  "f 

In  all  these  instances,  the  piesnmption 
upon  which,  if  upon  anything,  the  decision 
must  have  been  grounded,  is,  that  it  the 
plaintiff  had  not  really  had  a  good  title,  the 
defendant  would  not  have  paid  tent,  tithe, 
&c  to  him,  as  the  case  may  be  To  justify 
the  rendering  this  presumption  conclusive,  it 
\\ould  be  necessary,  among  a  crowd  of  other 
suppositions,  to  suppose  that  a  tenant  never 
paid  i  cut  to  the  de  facto  landlord,  without 
hr&t  demanding  Ins  title-deeds,  and  going  over 
them  with  a  lawyer,  for  the  purpose  of  as- 
sming  himself  that  they  did  not  contain  any 
flaw 

4  A  whole  host  of  exclusions  lurk  in  the 
Adnuied  rule,  that  the  best  evidence  which 
the  nature  of  the  case  admits  of,  is  to  be  re- 
quired a  rule  which  seems  to  please  every- 
bod),  and  with  the  mote  reason,  as,  haung 
no  distinct  meaning  of  its  own,  it  is  capable 
of  receiving  any  \vhich  any  one  thinks  pio- 
per  to  attach  to  it  Theie  is  a  charm,  too,  in 
the  sound  of  the  words  best  evidence,  which 
no  lawyer,  and  scaicely  any  non-lawyer*  to 
able  to  resist.  The  following  seems  to  be 
neai  ly  the  train  of  thought  (in  so  far  as  any- 
thing like  thought  can  be  said  to  have  place) 
which  passes  through  the  mind  of  the  sub- 
missive and  admuing  student,  when  he  hears 
this  maxim  delivered  ex  cathedrj,  as  some- 
thing  which,  like  Holy  Writ,  is  to  be  believed 
and  adon^d  Good  evidence,  it  naturally  oc- 
curs to  him,  1$  a  good  thing  a  fortiori*  there- 

*t»  Harrison,  ut  supra,  pp.  9,"  10. 
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fore  (it  iis  unnecessary  to  say,)  the  best  evi- 
dence cannot  but  be  a  good  thing  what, 
however,  can  be  more  proper,  than  always 
to  require,  and  insist  upon  having,  the  best 
of  everything?  How  admiuible,  therefore, 
the  rule  which  requires  the  best  evidence 
(whether  it  is  to  be  had  or  no,)  and  how 
admirable  the  system  of  Ian*,  which  is  in  a 
great  measure  nmde  up  of  such  rules  1 

Asa  preliminary  to  praising  this  rule,  u  de- 
sirable thing  would  be,  to  understand  it:  ior 
this,  however,  you  have  no  chance  but  by 
looking  at  the  practice:  the  attempt  to  i'md 
a  meaning  for  the  words  would  be  lost  labour. 
The  meaning  attached  to  it  by  lawyers  has 
been  different,  wcoidingto  the  different  pur- 
poses  which  they  have  had  to  serve  by  it, 
One  use  which  they  have  made  of  it,  is,  to 


persons  acquainted,  or  not  acquainted,  wt\ 
tufe  band  of  the  person  in  question,  ~  or  or  • 
the  bare  tenor  of  the  instrument,  t»c.  the 
circumstance  of  its  purporting  upon  the  face 
of  it  to  have  been  executed  (i\  e.  recognised) 
by  the  person  or  persons  therein  mentioned, 
—  this  circumstance,  if  coupled  with  the  evi- 
dentiary circumstance  ex  custodid,  is  (if  the 


date  of  the  instrument  be  as  much 
as  thirty  v  ears  anterior  to  the  day  of  produc- 
tion) held  sufficient,  and,  in  default  of  coun- 
ter-evidence, conclusive. 

44  A  dozen  or  a  *»core  of  alleged  percipient 
witnesses,  all  ready  to  concur  iu  deposing 
that,  to  the  provisions  in  the  instrument  men- 
tioned, this  or  that  other  had  been  agreed  to 
be  added  or  substituted,  —  shall  they  be  re- 
ceived, and  heatd  to  say  as  much?  Oh  no; 


serve  as  a  reason  tor  excluding  an  inferior  ;md  j  that  must  not  be;  it  is  against  our  rule  about 
less   trustworthy   soil  of  evidence,  when  a    I/cat  evidence." 


more  trustworthy  sort,  fiom  the  *yune  souu-e, 
is  to  be  had:  as,  /or  ex.imple,  a  transcript, 
when  the  original  is  in  existence  and  foith- 
corning.  Applied  to  this  purpose,  the  rule, 
if  it  were  not  so  vague,  would  be  justly  en- 
titled to  the  appellation  of  a  ^ood  rule:  the 
purpose,  at  any  rait*  ( vyitli  the  limitation* 
which  have  been  *een  in  the  Huok  on  Make- 
shift. Evidence,)  mu-t  he  allowed  to  he  a  good 
purpose.  Another  u^e  which  1ms  been  made 
by  lawyers,  at  times,  of  thii  nile,  is,  to  en- 
able a  judge,  at  no  greater  expense  than  that 
of  railing  a  particular  sort  ot  eudence  the 
best  evidence,  to  treat  it  UN  conclusive  in 
favour  of  the  party  who  produce**  it ;  or  the 
non-production  of  it  as  conclusive  against 
the  party  who,  it  is  supposed,  oimht  to  have 
produced  it;  in  both  eases  putting  an  exclu- 
sion upon  all  other  evidence:  and  it  h»  in  this 


The  general  rule  on  this  subject  is,  that 
oral  evidence  i*  not  ;idn>Hsiblc  '*  to  contradict, 
or  vary,  or  add  to,  the  terms  of  a  written 
agreement.11*  Cut  down  as  this  rule  is,  by 
almost  innumerable  exceptions,  tfieie  is  still 
enough  of  it  left  to  do  much  mischief.  The 
exceptions,  if  their  practical  effect  be  looked 
to,  aie  reasonable,  as  nan  owing  pro  tanto  the 
extent,  of  a  bad  rule  :  in  principle,  however, 
then1  is  scarce  one  of  them  which  is  tenable, 
it  be  first  granted  that  the  rule  is  ab- 
It would  be  difficult,  for  example,  to 


surd. 


discover  how,  in  re^peet  of  the  propriety  of 
admit  ting  oral  evidence  to  show  the  abandon- 
ment of  a  written  agreement,  it  should  make 
any  diffci  cnce  whether  tho  agreement  was  or 
was  not  under  seal;  or  why,  in  equity,  on  a 
bill  for  the  specific  performance  of  a  written 
agreement,  evidence  to  prove  that,  by  reason 


application  of  the  rule,  that  it  presents  a  de-  I  of  accident  or  mistake,  the  written  instrument 
iiiand  for  consideration  in  thi-  |'I<ire. 

"  Tuke  a  Mimple  of  then    bi>t  evidence, 
—  of  that  bcbl  evidence  winch,   by  such  it* 


not  correctly  express  the   agreement, 
iould,  if  tempered  by  the  defendant/  be  in 
•certain  crises  admitted;  if  tendered  by  the 


plaintiff,  refused.  The  origin  of  the  exceptions 
to  this  rule,  as  well  a*1  to  so  many  other  techni- 
cal rules,  is  \i.sihle  enough.  They  wereesta* 


puts  an  exclusion   upon  till  other 
evidence. 

44  Speculative  Position  or  Antecedent ;  — 

Written  evidence  id  hetter  than  parol  cvi-  ',  Wished  by  the  simic  sort  of  authority  which 
dence.  Piactiral  Inference  or  Conclusion  ; —  \  established  tho  nill>,  viz.  that  of  judge*  de- 
Therefore,  in  case  of  a  contract,  when  there  »  cidingyjro  hue  vice,  under  the  guidance  of  no 
exibts  written  evidence  of  it,  with  certain  [  principle,  but  in  accordance  with  the  interest 
formalities  for  its  accompaniments,  oral  ovi-  \  or  whim  of  the  moment,  or  frequently  with 
donee  is,  or  is  not,  to  be  admitted,  in  rela-  I  the  laudable  \iew  of  doing  justice,  notwith- 
tion  to  the*  purport  of  Mich  contract.  Is,  or  j  s»t  an  ding  technical  rule*.  A  jud#e  sees  plainly, 


is  not;  \\hichever  i&most  agreeable  and  con- 
venient to  the  judge.  Such  is  the  plain  and 
true  account  of  the  matter:  for  distinctions 
are  spun  out  of  distinctions  ;  and,  the  light 
of  reason,  by  which  they  would  be  all  con- 
sumed, being  effectually  shut  out,  on  and  on 
the  thread  might  continue  to  be  spun  with- 
out end.  •  <> 

"  Observe  the  inconsistency. 

"  In  English  law,  circumstantial  evidence 
of  the  weakest  kind,  comparison  of  hands,  by 


that,  in  this  or  that  particular  cave,  if  be 
adhere  to  the  rule,  he  will  do  injustice ;  and 
without  daring  to  set  it  aside,  or  even  allow- 
ing himself  to  suppose  that  a  rule  which  had 
descended  from  wise  ancestors  could  be  other 
than  a  good  one,  he  has  honesty  enough  to 
wish  to  do  justice  to  the  cause  in  hand,  and 
accordingly  cuts  into  the  rule  with  a  new 
exception  for  every  new  instance  which  pte- 

*  Phillipps,  i.  530. 
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•eftfe  tcseif  to  wmof its  mischievous  operation, 
Baking  care  never  to  tarry  the  exception  one 
idt  farther  than  is  strictly  necessary  for  his 
immediate  purpose:  another  judge  follows, 
4tnd  takes  another  nibble  at  the  rule,  always 
upon  the  same  diminutive  scale;  and  so  on. 
Hence  it  comes,  that,  at  length,  after  the 
lapse  of  ft  few  centuries,  the  body  of  the  law, 
Considered  as  a  whole,  has  become  a  little 
more  just,  and  a  great  deal  more  urnntelh- 
IfiWe  •  while  the  law  books  have  degenei  ated 
from  the  primitive  simplicity  of  the  old  text- 
books,  where  everything  was  comprehended 
under  a  few  simple  principles  (in  which,  what- 
ever trespasses  you  might  find  against  justice 
or  common  sense,  you  will  find  none  against 
consistency,  —  and  which  would  be  peifect, 
if  conduciveness  to  human  happiness  were  a 
quality  that  could  without  inconvenience  be 
dispensed  with  in  law,)  and  have  swelled 
into  an  incoherent  mass  of  mutually  conflict- 
ing decisions,  none  of  them  covering  more 
than  a  minute  spot  in  the  held  of  law,  and 
which  the  most  practiced  memory  would 
vainly  strive  to*  retain,  or  the  most  consum- 
mate logic  to  reduce  to  a  common  piinciple. 

Oral  evidence^  it  seeing  -is  receivable  to 
explain^  in  many  ca&es  in  which  it  would  not 
be  receivable  to  van/,  the  terms  of  an  agree- 
ment. The  geneial  rule  is,  that,  in  case  of  a 
latent  ambiguity,  —  that  is  to  say,  an  ambi- 
guity which  does  not  appear  on  the  face  of 
the  instrument,  but  is  raised  by  extrinsic 
evidence, — extrinsic  evidence  will  be  received 
to  explain  it .  thus,  if  a  testator  bequeaths 
to  John  Stiles  his  estate  of  Blackacre,  and 
it  appears  that  he  has  two  estates  known  by 
that  name,  oral  evidence  will  be  received  to 
*lM)w  which  of  the  two  he  meant.  Piovided 
always,  that  there  be  no  possibility  of  giving 
effect  to  the  instrument  in  termini*,  without 
the  aid  of  other  evidence,*  ior  if  it  have  a 
definite  meaning,  though  a  different-one  ft  om 
that  of  the  testator,  it  does  not  signify. 
When  they  cannot  by  uiy  means  contrive  to 
give  execution  to  the  ipswsima  verba  of  the 
will,  then,  it  seems,  they  will  condescend  to 
inquire  what  the  testator  intended. 

Not  so  when  the  ambiguity  is  patent,  that 
is,  apparent  on  the  face  of  the  instrument 
In  this  case,  the  door  is  inexorably  shut  upon 
all  extrinsic  evidence ;  and  if  the  intention  of 
the  party  cannot  be  inferred  from  the  context, 
"  the  clause  will  be  void,  on  account  of  its 
uncertainty."  You  are  unskilled  in  composi- 

*  **  The  question  on  the  admissibility  of  pa» 
rol  evidence,  in  such  cases,  will  depend  pnnci- 
pi&y  upoft  this,— namely,  whether  the  evidence 
If  necessary  Co  give  an  effective  operation  to  the 
tohrist)  or  whether,  without  that  evidence,  there 
upptais  to  be  sufficient  to  satisfy  the  terms  of 
tfi*  Revise  and  the  intention  of  the  testator,  as 
on  the  foce  of  the  wilL"~PAi/#pjp*, 


tbn :  after  making  mention  in  your  will  of 
two  persons,  your  brother  and  your  younger 
son,  you  bequeath  to  him  an  estate :  in  this 
case  U  may  possibly  admit  of  dispute,  to  which 
of  the  two  you  meant  to  bequeath  it ;  what, 
however,  can  admit  of  no  dispute,  is,  that  you 
meant  to  bequeath  it  to  one  or  other  of  them : 
as,  therefore,  it  is  doubtful  whether  you  in* 
tended  that  A  should  have  it,  or  B,  the  judge 
will  not  give  it  to  either  of  them,  but  gives 
it  to  C,  the  heir-at-law,  whom  it  is  certain 
you  intended  not  to  have  it.  Or,  if  he  gives 
it  to  either  of  the  two  persons  who,  and  who 
alone,  can  possibly  have  been  meant,  he  gives 
it  upon  the  slightest  imaginable  presumption 
fiom  the  context.  There  were  twenty  per- 
sons standing  by  when  you  executed  the  will, 
all  of  whom  knew  peifectly  well,  from  your 
declarations  at  the  time,  which  of  the 'two 
paities  in  question  you  meant,  but  none  of 
whom  he  v^ill  suffer  to  be  heard  And  this 
is  what  lawyers  call  requuing  the  best  evi- 
dence. 

For  this  rule  two  reasons  have  been  given : 
one  a  technical,  that  is,  avowedly  an  ma- 
tional  one  ,  the  other,  one  which  pretends  to 
be  mtional  The  technical  reason  is  the  pro- 
duction of  Loid  Bacon  it  is  this  •  "  the  law 
will  not  couple  and  mingle  matter  of  specialty, 
which  is  of  the  hiyh&  account^  with  matter  of 
averment,  which  is  of  inferior  account  in  law  '** 
For  those  to  whose  conceptions  the  mcon- 
giuity  of  so  irregular  a  mixtuie  might  fail  to 
present  itself  in  colours  sufficiently  glaring, 
a  subsequent  lord  chancellor  bi  ought  foith 
the  following  less  recondite  reason .  that  the 
admission  of  oial  evidence  in  explanation  of 
patent  ambiguities,  "  would  tend  to  put  it 
in  the  power  of  witnesses  to  make  wills  for 
testators  "  an  objection  which  would  be  very 
strong  against  any  one  mode  of  proof,  if  it 
did  not  unhappily  apply  to  every  other. 

All  heating  of  evidence  lets  in  some  danger 
of  falsehood  What,  however,  was  probably 
meant,  is,  that  the  adimssibihty  of  oral  evi- 
dence to  explain  a  will,  would  frustrate  the 
intention  of  the  law  in  requiring  preappointed 
evidence,  a  better  sort  of  evidence  than  oral, 
and  less  likely  to  be  false  If  this  be  the 
meaning,  it  is  enunciated  far  too  generally. 
It  is  true  that  preappointed  evidence,  con&i- 
sidered  as  a  yenus,  is  better  than  oral.  But 
it  is  not  tiue  that  every  particular  article  of 
the  former  is  better  than  the  best  conceivable 
article  of  the  latter.  It  is  not  true  that  the 
signature  of  thiee  witnesses  is  better,  cceteri* 
pandits^  than  the  oral  depositions  of  twenty. 
Yet  this  rule  excludes  the  latter  evidence,  on 
the  plea  of  its  inferiority  to  the  former. f 


+  "  The  refusal  to  put  upon  the  words  used 
by  a  man  in  penning  a  deed  <Sr  a  will,  the  m?#i- 
ing  which  it  is  all  the  while  acknowledged  he 
put  upon  them  himself*  is  an  enormity,  an  act  of 
barefaced  injustice,  unknown  everywhere  but  in 
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Another  consequence  of  the    technical 
maxim,  that  written  evidence  is  better  than 
parol  fa  maxim  which,  like  almost  all  other 
general  maxims  of  technical  law,  is  not  true 
in  more  than  half  the  cases  which  it  extends 
to,)  is  the  exclusion,  in  a  great  number  of 
cases,  of  oral  evidence  to  prove  that  there 
exists  a  written  document  evidentiary  of  a 
particular  fact.    The  judges,  on  the  occasion 
of  a  reference  made  to  them  in  the  course  of 
the  late  Queen's  trial,  declared  that  "  the 
contents  of  every  wiitten  paper  are,  accord- 
ing to  the  ordinary  and  well-established  rules 
of  evidence,  to  be  proved  by  the  paper  it- 
self, and  by  that  alone,  if  the  paper  be  in 
existence."*  Good  :   provided  always  it  be  a 
necessary  consequence,  that  a  paper  i*  forth- 
coming, because  it  is  in  existem-e.   Upon  the 
strength  of  this  rule,  the  judges  decided,  that 
the  supposed  writer  of  a  letter  could  not  be 
questioned   concerning  the  contents  of  the 
letter,  unless  the  letter  itsi-lf  wAe  first  pro- 
fluced,  and  the   witness  asked  whether  he 
wrote  it.    Thus,  the  only  evidence,  perhaps, 
which  you  have  pot,  and  that  too  of  so  good 
a  kind  as  the  testimony  of  a  writer  concern- 
ing what  he  himself  has  written,  is  e*rl tided, 
because  another  sort  of  Svidence  is  not  pro- 
duced,  which  would  be  hotter  if  you  could 
get  it,  but  which,  in  all  piobabihty,  )<m  can- 
not  get.    The  superior  evidence,  though  not 
forthcoming  to  any  practical  purpose,  cannot 
be  shown  not  to  exist ;  and  it  is  therefore 


English  jurisprudence.  It  is,  in  fact,  making 
for  a  man  a  will  that  he  never  made;  a  practice 
exactly  upon  a  par  (impunity  excepted)  with  tor- 


'-Lawyers  putting  upon  it  their  own  sense: 
Yes,  their  own  sense.  But  which  of  all  possi- 
ble senses  is  their  own  sense?  They  are  as  far 
from  agreeing  with  one  another,  or  each  with 
himself  as  with  the  body  of  the  people.  In  evi- 
dent reason  and  common  justice,  no  one  will 
ought  to  be  taken  as  a  rule  for  any  other;  no 
more  than  the  evidence  in  one  cause  is  a  rule 
for  the  evidence  to  different  facts  in  another 
cause.  It  is  not  from  this  or  that  word,  or  string 
of  words,  in  a  will,  but  from  all  the  words  taken 
together,—  nor  yet  only  from  all  the  words  taken 
together,  but  from  all  the'  words,  compared  with 
every  relevant  fact  that  is  ascertainable  respect- 
ing the  situation  of  his  property,  of  his  family, 
ot'nis  connexions,  that  the  intention  of  the  tes- 
tator is  to  be  gathered. 

44  To  these  diseases  of  jurisprudence,  attempts 
have  been  made  to  apply  a  remedy  by  jurispru- 
dence. But  the  attempt,  if  not  treacherous,  has 
been  shallow.  The  result  never  has  been,  never 
can  be,  anything  better  than  a  further  extent  given 
to  the  application  of  the  double  fountain  prin- 
ciple.* No:  it  is  not  a  case  for  Telephus  with  his 
•pear;  it  is  a  case  for  Hercules  with  his  searing. 
iron.  Jurisprudence  pruned  by  jurisprudence,  is 
the  hydra  decolatecl,  and  left  to  pullulate:  the 
only  hearing-iron  is  the  legislative  ice^ta." 

•  Phiffipps,  i.  281.  _ 

»  See  the  Chapter  10  intitled,  jqpr.2,  p.  308. 


said  to  be  ybH Acorn t'm/,  to  the  purpose  of  « 
eluding  all  inferior  evidence.     -  '  \   *, 

A  volume  might  he  tilled  with  specimen* 
of  the  injustice  and  absurdity  which  are 
the  fruit  of  the  rule  requiring  thti  best  evi- 
dence. Take  this  example  among  others:— A 
written  instrument,  with  certain  formalities, 
being  the  best  evidence;  if,  in  the  written 
instrument,  any  one  of  these  formalities  be 
omitted,  neither  the  agreement,  nor  tiny  other 
evidence  of  the  transaction,  will  be  received. 
Thus,  "  a  written  instrument  which  requires 
a  stamp,  cannot  be.  admitted  in  evidence, 
unless   it   be  duly  stamped ;  and  no  parole 
evidence  will  be  leceived  of  its  contents.  lff 
therefore,   the  instrument  produced  is   the 
only  legal  proof  of  the  transaction,  and  that 
cannot  be  admitted   for  want   of  a  proper 
stamp,   the  transaction  cannot  be  proved  at 
all ;  as,  in  an  action  for  use  and  occupation, 
it'  it  appear  that  the  defendant  held  under  a 
written  agreement,  which  for  want  of  a  stamp 
cannot  be  received,  the  plaintiif  will  not  be 
allowed  to  go  into  general  evidence  ;  for  the 
agreement  is  the  best  evidence  of  the  nature 
of  the  occupation. "f 

An  agreement  on   unstvnjicd  paper  not 
being  itself  receivable,  it  follows  naturallj 
enough,  that  if  it  be  lost,  parol  evidence  will 
not  be  received  of  its  contents;  nor  even  i: 
it  be  wrongfully  destroyed  by  the  other  party 
notwithstanding  another  technical  rule,  tha* 
no  one  is  allowed  to  take  advantage  of  hi 
own  wrong.    Hut  you  can  never  guess,  fron 
the  terms  of  a  rule,  to  what  cases  it  will  be 
applied. 

'lake  the  following  still  more  barefaced 
piece  of  absurdity,  as  a  final  specimen  of  the 
operation  ot  thi*  vaunted  rule:  — 

•*  The  acts  of  *tate  of  a  foreign  government 
can  only  be  proved  by  copies  of  such  acts, 
propei  ly  authenticated.  Thus,  in  tlje  case 
^of  Richardson  v.  Anderson,  where  the  conn* 
*sel  on  tht*  part  of  the  defendant  proposed  to 
give  in  evidence  a  byok  purporting  to  be  a 
collection  of  treatie*  concluded  by  America, 
and  to  be  publi*hcd  by  the  authority  of  the 
American  go vernn^nt  ;  and  it  was  proposed, 
further,  to  prove,  by  the  American  minister 
resident  at  this  cowf ,  that  the  book  produced 
was  Ac  *ule  of  his  conduct ;  this  evidence 
was  offered  as  equivalent  to  a  regular  copy 
of  the  archives  in  Washington :  but  Lord 
Ellenborough  rejected  the  evidence,  and  held, 
that  it  was  necessary  to  have  a  copy  exa- 
mined with  the  archives."} 

We  may  expect  in  time  to  see  a  judge  arise, 
who,  more  tenacious  of  consistency  than  bis 
predecessors,  will  refuse  to  take  notice  of  the 
exfstence  of  the  city  of  London,  unless  aft 
examined  copy  of  the  charter  of  the  corpora- 
tion be  given  in  evidence  to  prove  it. 


fnhl' 


Phfflipps,  i.  486.  $  Ibid.  882, 
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*'  Out  juijr  expose  m&t  this  piece  of  tech* 
oi<*lity  more  ridiculous  than  it  is  made  by 
merely  «tating  it? 

5,  I  *bijl  notice  only  one  more  instance  of 
(Impedes  of  disguised  exclusion  which  forms 
tibe  subject  of  the  pie?ent  chapter.  The  sort 
of  evidence  Which,  in  this  instance,  is  taken 
for  conclusive,  is  the  species  of  official  docu- 
ftlftttt  called  a  record  "  Records,"  says  Phil- 
fSjpp&»*  "  are  the  memorial*  of  the  proceedings 
Of  tint  legislature,  find  of  the  king's  courts  of 
frtettee,  preserved  in  rolls  of  parchment ,  and 
Ktey  are  considered  ot  such  authority,  that 
»6  "evidence  is  allowed  to  contiachct  them 
$$>U9,  tf  a  verdict,  finding  several  issues,  were 
lobe  produced  in  evidence,  the  opposite  party 
t*OuI4not  be  allowed  to  show,  that  no  evi- 
derifte  was  offered  on  one  of  the  issues,  and 
fcbat  the  finding  of  the  jury  was  indoised  on 
th«  postea  by  mistake  "  On  this  piece  of 
absurdity,  after  what  has  alieady  been  said, 
It,  can  scarcely  be  necessary  to  enlarge  Some- 
bow  or  other,  however,  lawyers  seem  to  have 
fbitnd  out,  that,  like  everything  else  which 
is  human,  so  even  a  record, — however  high 
its  4I  authority,"  and  however  indisputable 
Its  title  to  the  appellation  bestowed  upon  it 
by  Lord  Chief-Baton  Gilbert,  "  a  diagiarn" 
(whatever  be  meant  by  a  diagram)  "  foi  the 
Demonstration  of  right'9  (whatever  be  meant 
by  the  demonstration  of  right,)  —  id  still, 
notwithstanding  it  be  written  upon  parch- 
ment, liable  to  en  or  for  they  have  found  it 
necessary  to  determine  that  a  record  shall  be 
conclusive  proof  only  "  that  the  decision  or 
judgment  of  the  com  t  A\  as  ab  is  there  stated/' 
and  not  "  as  to  the  truth  of  allegations  which 
were  not  material  not  travel  sable  "  Tin*  is 
Fortunate:  the  fact  of  the  judgment  being  one 
W  the  very  few  matters,  contained  in  \vhat 
»  called  a  record,  winch,  unless  by  mistake, 
we  generally  true.  But,  however  fallible  in 
respect  of  other  facts,  in  respect  oift  this  one 
fact  they  hold  it  to  be  infallible ;  and  its  in* 
fallibility,  itself  needing  no  pi  oof,  supersedes 
ill  proof  of  the  contiary;  which,  therefore, 
li  it  cannot  prove  anything,  it  would  be  loss 
>f  time  to  hear:  accordingly  it  is  not  heard, 
btic  inexorably  excluded  f 

•  Vol.  I.  p.  299.  « 

•*  "  We  nave  seen  in  how  many  cases  the 
prordt  coftoftuiw  evidence  cover  area!  exclusion : 
fettiahts  to  bring  to  notice  one  case  m  which 
do  not  This  is  when  an  act,  designated 
clittinct  expression,  is  termed  evidence  of 
im  act  designated  by  an  indistinct  one. 
*t  $$M*  clouds  in  which,  partly  by  imbecility, 
improbity,  the  field  of  legislation  has 
>lf  ed»  are,  in  some  places,  of  so  thick 
that  tio  small  labour  is  requisite^ 
ugh  them.  Even  in  statute  law,  the 
»ht*#eoiagy  employed  by  the  professional  pen* 
Itati  ip  tohooi  trot  legislator  has  reposed  his  con* 
h*s»  in  but  too  many  instances,  been  so 
""  r  or  so  dexterously  chosen,  as  to  present 
'  no  sense  distinct  enough  for 
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CHAPTER  V. 

OF  THE  RULE,  THAT  EVIDENCE  18  TO  IB  COW* 
FINEP  TO  THE  POINTS  IN 


THIS  rule,  though  good  in  piinciple,  is  fre- 
quently, as  it  is  administered,  an  instrument 
of  mischief;  partly  from  being  combined  with 
a  bad  system  of  pleading,  partly  from  the 
perverse  application  which  has  been  made  of 
it  to  purposes  for  which  it  was  never  intended. 
Being  an  exchisionai>  iulev  it  demands  con- 
sideration in  this  place,  and  the  occasion 
seems  a  suitable  one  for  taking  notice,  not  of 
the  bad  effects  in  the  way  of  exclusion  only, 
but  of  the  bad  effects  of  other  descriptions, 
which  aie  the  hint  of  it 

Nothing  can  be  moie  pioper  than  to  ex* 
elude  all  evidence  irrelevant  to  the  points  in 
dispute  and  if  the  points  in  issue  on  the 
pleadings  were  always  the  points,  and  all  the 
points,  in  "dispute,  nothing  could  be  more 
pioper  than  to  exclude  all  evidence  irrelevant 
to  the  points  in  issue  Unhappily,  however, 
to  detciimne  what  are  the  points  in  dispute, 
though  the  piofo^ed  object  of  all  systems  of 
pleading,  is  veiy  imperfectly  attained  even 
under  the  be*t  ,  and  the  points  leally  at  issue 
are  often  veiy  diifuent  fiom  the  points  in 
zsst/e,  as  the)  appeal  on  the  pleadings 

In  so  far  as  the  lepiesentation  given  in  the 
pleadings  of  the  state  of  the  question  bet  ween 
the  parties,  fails  to  actoid  with  the  real  state, 
—  in  so  far,  at  lca*t,  as  any  point  (that  is,  of 
course,  any  material  point)  which  is  really  in 
dispute,  is  omitted  or  misstated  in  the  plead* 
ings,  in  so  fai,  the  nile,  which  requires  that 
the  evidence  be  confined  to  the  points  in  is- 
sue, those  points  not  being  the  points  in  dis- 
pute, operates  to  the  exclusion  of  all  evidence 

use  In  this  case,  what  has  been  the  resource  ? 
To  describe  an  act  in  more  distinct  terms,  to 
consider  it  as  an  act  different  from  the  act  de- 
scribed in  the  less  distinct  terms,  and  to  speak 
of  the  unauthoritatively,  but  more  distinctly  de- 
Rcnbed  act,  as  evidence  of  the  authoritatively,  but 
less  distinctly  expressed  one. 

%i  Thus,  in  the  case  of  an  offence  bearing  re. 
lation  to  the  police,  certain  acts  have  been  spoken 
of  as  being  evidence  of  vagrancy.  Stript  of  its 
disguise,  what,  in  this  case,  was  the  plain  fact? 
That  vagrancy  was  one  sort  of  act,  the  acts  in 
question  another  sort?  and  that,  these  acts  being 
regarded  as  proved,  vagrancy  was  regarded  as  a 
distinct  act,  the  existence  of  which  had  been  ren- 
dered preponderantly  probable  by  the  other  ?  No 
buch  tiling  :  but  the  acts  in  question  were  de- 
terminate, the  signification  of  the  word  vagrancy, 
not  What  wtfs  the  consequence  ?  That  on  the 
ground  of  the  statute  interdicting  vagrancy,  a 
rule  of  jumtmidential  law  was  enacted,  inter- 
pretative of  the  statute  law  :  a  rule  *f  jumpnu 
dential  lay,  applying  to  the  acts  in  question  the 
final  consequences  attached  by  the  statute  to  the 
indistinct  appellation.** 

$  TW»  Chapter  hfc»  been  added  by  the  Edi. 
ton 
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which  hears  only  upoft  the  real  points  in  dp- 
pute,     This  includes  all  cases  of  quashing, 
grounded  on  what  is  called  a  Jlaw  in  the 
pleadings :  as,  for  instance,  the  case  of  a  mis- 
nomer.   If  you  indict  a  man  under  the  name 
of  John  Josiah  Smith,  and  it  turns  out  that 
his  real  name  is  John  Joseph  Smith,  though 
nobody  has  the  least  doubt  of  his  being  the 
person  meant,  and  though  he  himself  would 
not  have  the  effrontery  to  declare  upon  oath 
a  belief  that  he  was  not,  it  is  no  matter — the 
indictment  is  quashed:*  because,  the  only 
question  at  issue,  as  indicated  by  the  indict- 
ment, relating  to  the  supposed  guilt  of  Josiah, 
proof,  however  convincing,  of  the  criminality 
of  Joseph,  is  foreign  to  the  issue.     On  the 
Bame  ground,  in  an  action  for  non-resiilcnce, 
the  designation  of  the  parish  by  the  name  of 
St.  Ethelburgh,  instead  of  Saint  Ethelburgha, 
was  held  to  be  (as  lawyers  term  it)  a  fatal 
variance.     On  another  occasioy,  the  ground 
of  the  quashing  was,  that  a  partj?  to  a  bill  of 
exchange  had  been  called  Couch,  Instead  of 
Crouch:  on  another,  that  the  prisoner  was 
charged    with    having    personated    M'Cann, 
while  the  evidence  wont  to  show,  that  the 
man  whom  he  had  personated  was  M'Girn. 
It  was  not  that,  in  any  oftheie  instances  any 
real  doubt  existed  as'  teethe  purport  of  the 
charge  ;  nor  was  it  that,  in  the  guilt  of  de- 
frauding two  persons  with  name*  so  different 
as  A/4  Own  and  IP  Caru  arc,  there  \va*>  deemed 
to  be  any  such  difference  in  point  of  enormity 
as  could* justify  so  gieat  a  diversity  of  treat- 
merit:  it  was/ that  the  unbending  ^piiit  of 
technical  rules  require-*  that  urn  should  prove, 
verbatim  et  literatim,  the  very  thing  winch 
you  have  asserted,  and,  whatever  may  be  the 
real  issue,  ties  \ou  down  to  the  nominal  one. 
That  the  substitution  of  an  r  for  an  n  could 
in  any  other  way  be  effected  than  by  dropping 
the  proceeding  and  beginning  Jc  woni,  is  what 
you  will  nevei  get  any  Common  Law) or  to 
understand. 

It  is  the  *ame  when  any  other  circun* 
tlance,  legally  material,  is "  misdescribed  in 
the  pleadings;  a*  when  the  declaration  stated 
an  absolute  promise,  and  a  conditional  one 
was  proved;  and  when  a  declaration  for  as- 
saulting a  constable  in  the  execution  of  bis 
office,  alleged  that  he  was  constable  of  a 
particular  parish,  and  the  proof  was  that  be 
was  sworn  in  for  a  liberty,  of  which  the  parish 
was  part :  a  notable  reason  for  depriving  the 
plaintiff  of  justice,  or  putting  him  to  the  ex- 
pense of  another  suit  to  obtain  it  1  [ 

The  root  of  the  evil  here  lie&  in  the  system 
of  pleading.  To  eradicate  it  entirely,  that 

*  The  court  may  ordftr  the  misnomer  to  be 
amended  under  the  7  Geo.  IV.  c.  64,  §  19,  with. 
out  quashing  the  indictment.— Ed. 

t  See  the  tide  Variance,  in  Starkie's  Law  of 
Evidence. 


whole  «yatem  must  be  abolished!  the 
in  which  what  is  called  pleading  is  now  4JO 
ducted,  namely,  by  a  sort  of  written  cp 
spoudence  between  two  attorneys,  must 
place  to  oral  pleading,  by  the  parties  them-* 
selves,  in  the  presence  of  the  judge  ;  wbea 
either  no  such  mistakes  as  the  above  \voul4 
be  made,  or,  if  made,  they  would  be  instantly 
rectified.     Even  under  the  present  viciou* 
system,  however,  the  quashing  of  the  suit 
might  be  avoided  much  oftener  than  it  U. 
There  are  mistakes  that  are  of  consequence 
—  there  are  other*  which  are  of  none:  there 
are  mistakes  by  which  the  apposite  party  may 
have  been  misled  —  there  are  others  by  which 
he  cannot.     It  is  ju»t,  certainly,  that  after  a 
party  has  intimated  to  his  adversary  his  in* 
tuition  of  proving  a  certain  case,  he  should 
be  allowed  to  prove  thatca^e,  and  no  other; 
since,  if  there  were  no  such  rule,  the  other 
party  might  be  taken  bj  surprise:  be  might 
come  propurcd  with  evidence  to  rebut  what 
he  imagined  was  the  claim  against  him,  anil 
might  tind,  on  going  to  trial,  that  the  one 
really  brought  was  quite  different.    This  be* 
ing  the  reason,  wh.it,  then,  is  the  practical 
iulev     Let  the  remedy  b<*  confined  to  the 
single  case,  in  winch  alone  there  is  any  evil 
to  be  remedied.     If  the  opposite  party  baa 
really  been  mUlud,  or  put  to  any  inconvo. 
nience  by  tin-  error,   he  cannot,  one  would 
think,  have  any  reasonable  objection  to  say- 
ing M):  nor  to  delivering  the  assertion  undei 
all  those  MM'iuities  which  are  taken  for  the 
truth  of  testimony  in  any  other  case-   Unless, 
therefore,  heU  willing,  under  these  securities, 
i  to  declare  that,  in  consequence  of  the  error/ 
1  he  IUIM  been  either  prevented  from  bringing 
J  the  nece^.iry  evidence,  or  induced  to  bring 
:  evidence  which  was  not  necessary,  let  the 
1  error  J>e  rectified,  and  the  cause  go  on  as  it 
I  would  have  c'.cyie  if  there  had  been  ny  error. 
^If  he  Af  willing  to  make  such  a  declaration, 
f  and  if  hi?  adversary  admit,  or  fail  to  disprove 
1  its  truth,  let  the  necessary  delay  (when  any 
delay  is  necessary)  be  granted  :  and  let  the 
party  by  who«e  fault  the  error  was  occasioned,, 
be  subjected  to  thf  obligation  of  indemnify- 
ing  the  other  tor  all  houAfide  expenses  which 
he  can  pcove  to  have  been  occasioned  him 
by  it.*     * 

If  the  rule,  in  the  ca*es  above  examined, 
is  attended  with  bad  effects,  it  is  not  that  it 
is  a  bud  rule,  but  (as  has  been  already  intvT 
mated)  that  it  is  accompanied  by  a  bad  system 
of  pleading.  There  is,  however,  another  set 
of  eases,  in  which  the  rule  is  applied  in  a 
sense  in  which  it  is  altogether  absurd  :  f»ct* 
being  shut  out,  under  pretence  of  their  not 
being  the  facts  at  is«ue,  which,  though  tin?* 
questionably  not  the  facts  at  issue,  are  of  tha 
highest  importance  as  evidentiary  of  tfcoafl; 
which  are.  ' 

Thus,  the  custom  of  one  manor  "is  no$  to 
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be  given  in  evidence  to  explain  the  custom 
of  another  manor ;  unless  it  be  first  proved, 
that  both  manors  were  foi  met  ly  one,  or  were 
held  under  one  lord ,  or  unless  the  custom 
is  laid  as  a  general  custom  of  the  country,  or 
of  that  particulai  distuct  Why?  Because 
customs  are  "  different  m  different  manors, 
and  in  their  natuie  distinct  "  But  although 
the  customs  of  different  manoisate  different, 
they  may  nevertheless  be  analogous,  and 
though  the  custom  of  one  manor  cannot  of 
itself  prove  that  oi  another,  it  may  assist  in 
clearing  up  apparent  inconsistencies  in  it,  or 
in  obviating  an  aigument  grounded  on  its  sup* 
posed  improbability  There  is  also  another 
reason,  of  still  greater  weight,  which  we  owe 
to  the  ingenuity  of  Lord  Chief  Justice  Ray- 
mond, "for,"  says  he,  ''if  this  kind  of  evi- 
dence were  to  be  allowed,  the  consequence 
seems  to  be,  that  it  would  let  in  the  custom 
of  one  manor  into  another,  and  in  time  bring 
the  customs  of  all  manors  to  be  the  same  "* 
In  the  contemplation  of  so  overwhelming  a 
calamity,  it  is  no  wonder  that  Lord  Raymond 
should  have  lost  sight  of  whatever  inconve- 
nience might  happen  to  be  sustained  by  the 
party  in  the  right',  fiom  losing  his  cause  lor 
want  of  such  explanations  as  a  leference  to 
the  custom  of  a  neighboring  mtuior  might 
have  afforded  ;  especial!}  if  advertence  be  bad 
to  the  appalling  fact,  that  the  customs  of  all 
manors  would  come  to  be  the  same,  if  suf- 
fered to  be  shown  for  what  they  aie  The 
reader  will  not,  of  couise,  indulge  in  any 
such  vain  fancy,  as  that  the  custom  which  is 
good  foi  one  manor,  can  be  Rood,  or  even 
endurable,  for" the  manor  adjoining  ,  or  that 
the  inhabitants  of  one  village  could  even 
exist,  under  rules  and  teg  illations  which  bind 
the  inhabitants  of  another  village  as  \vell  a* 
themselves 

Again.  "in  a  question  between  landloid 
and  tenant,  whethet  rent  was  payable  quar- 
terly 01  half-)  early,  evidence  of  the  mode  in 
which  other  tenants  of  tf'ie  same  landlord  paid 
their  lent  is  not  admissible  "f  Yet  what  can 
be  more  stiictl)  lelevant?  the  detei  mining 
motive  in  such  cases  usually  being  the  land- 
lord's convenience,  winch  may  leasonably  be 
presumed  to  be  the  same  in  the  case  of  one 
farmer  as  of  another. 

Mr.  Harrison  gives  an  abstract  of  eight 
cases  decided  under  the  rule  that  evidence  is 
to  be  confined  to  the  points  in  issue,  seven 
of  which  include  this  same  sort  of  absurdity 

It  cannot  be  pretended,  that  the  evidence 
thus  shut  out  is  irrelevant  and  to  maintain, 
as  a  general  maxim,  that  evidence  of  relevant 
facts  is  to  be  excluded,  because  those  facts 
are  not  expressly  averred  in  the  pleadings, 
would  be  too  great  a  stretch  of  technicality, 

*  Philhpps,  L  162. 

t  Harrison,  ut  suprti,  p.  132. 


even  for  a  lawyer.  For  the  above  decisions* 
however,  no  better  leason  can  be  given,—, 
unless  that  of  Lord  Chief  Justice  Raymond, 
which  Mr  Plullipps  stjles  an  "  argument  of 
inconvenience,"  be  so  considered 

With  as  good  reason  might  any  other  article 
of  circumstantial  evidence  be  excluded.  A 
murder,  suppose,  has  been  committed  the 
pnsonei  was  near  the  spot,  he  was  known 
to  be  a  personal  enemy  of  the  deceased,  and 
at  a  fonnet  interview  he  had  threatened  to 
kill  bun  stains  of  blood  were  found  upon  his 
linen  when  he  was  apprehended,  and  he  had 
a  bloody  knife  in  his  pocket  What  then  ? 
None  of  these  facts  aie  in  issue  it  is  not 
said  in  the  indictment,  that  he  was  an  enemy 
of  the  deceased,  nor  yet  that  be  had  used 
threatening  language  towards  him  ,  he  is  not 
charged  with  soiling  his  linen ,  and  though, 
indeed,  it  is  alleged  in  the  indictment,  that 
he  killed  antf  slew  the  deceased  with  a  knife, 
value  sixpence,  it  is  nowhete  imputed  to  him 
that  he  stained  the  knife  At  this  late,  the 
plaintiff  would  need  to  include  in  the  de- 
clatation  eveiy  fact  which,  in  the  character 
of  an  evidential  y  fart,  he  might  have  occasion 
to  bung  to  the  notice  of  the  judge 

We  have  now  considered  the  lule  in  both 
its  applications  its  abusive  application,  which 
can  never  be  othei  than  mischievous,  audits 
legitimate  application,  which,  to  be  purely 
beneficial,  wants  only  to  be  combined  with 
a  rational  mode  of  pleading  Suppose  the 
«}<teni  of  pleading  reformed,  this  lule,  to 
be  a  good  one,  would  only  need  to  be  always 
employed  in  its  legitimate,  and  nevei  in  its 
abusive,  sense  When  thus  restncted,  how- 
evei ,  what  does  it  really  mean  g  Only,  that 
evidence  is  riot  to  be  admitted  of  any  facts, 
except  eithej  those  on  which  the  decision 
immediately  tuins,  or  otbei  facts  which  aie 
evidentiary  of  them 

General  as  this  mle  H,  greater  particnlanty 
will  not,  in  this  instance,  be  found  to  be  at- 
tainable ,  since  the  question,  on  what  facts 
the  decision  turns,  is  a  question,  not  of  evi- 
dence, but  of  the  substantive  branch  of  the 
law  it  respects  the  probandum,  not  the  pro- 
bans  it  does  not  belong  to  the  inquiry,  by 
what  sort  of  evidence  the  facts  of  the  case 
may  be  pioved,  it  belongs  to  the  inquny, 
what  aie  the  facts  of  which  the  law  has  de- 
termined that  proof  shall  be  required,  in  order 
to  establish  the  plaintiff's  claim. 

This  circumstance,  obvious  as  it  is,  might 
easily  be  overlooked  by  one  who  had  studied 
the  subject  only  in  the  compilations  of  the 
English  institutional  writers,  who,  not  con- 
tent with  directing  that  the  evidence  be 
confined  to  the  points  in  issue,  have  faither 
proceeded1,  under  the  guise  of  laying  down 
rules  of  evidence,  to  declaie,  on  each  occa- 
cion,  what  the  points  in  issue  are. 

One  whole  volume  out  of  two  which  com- 
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pdse  Mr.  Phillipps's  treatise  on  the  Law  <tt 
Evidence, — with  a  corresponding  portion 
of  the  other  treatises  extant  concerning  that 
branch  of  the  law, — is  occupied  in  laying 
down  rules  concerning  the  sort  of  evidence 
which  should  be  required  in  different  sorts 
of  actions  or  suits  at  law.  But  why  should 
different  forms  of  action  require  different  sorts 
of  evidence  ?  The  securities  by  which  the 
trustworthiness  of  evidence  is  provided  for, 
and  the  rules  by  which  its  probative  force  is 
estimated,  if  for  every  sort  of  cause  they  are 
what  they  ought  to  be,  must  be  the  same  for 
one  sort  of  cause  as  for  another.  The  differ- 
ence is  not  in  the  nature  of  the  proof;  it  is  in 
the  nature  of  the  facts  required  to  be  proved. 
There  is  no  difference  as  between  different 
forms  of  action,  in  reason,  or  even  in  English 
law,  in  respect  of  the  rules  relating  to  the 
competency  of  witnesses;  nor,  in  general,  to 
the  admissibility  or  the  proof  of  written  do- 
cuments ;  nor  in  respect  of  any  other  of  the 
general  rules  of  evidence.  What  Mr.  Phillipps 
(I  mention  him  only  as  a  representative  of 
the  rest)  professes,  under  each  of  the  different 
forms  of  action,  to  tell  you,  is,  what  facts,  in 
order  to  support  an  action  in  that  form,  it  is 
necessary  thai  you  should  grove. 

Now,  what  are  these  facts?  In  ever\  cause, 
either  some  right  is  claimed,  or  recurs  de- 
manded for  some  wrony.  By  a  wrong,  is  of 
course  meant  a  violation  of  a  right.  Some 
one  or  more  of  those  facts,  therefore,  by 
which  rights  are  conferred,  or  taken  away, 
or  violated,  must  at  any  rate  be  proved:  and 
if  proof  of  any  other  fact  be  necessary,  it  can 
only  be  as  evidentiary  of  the^c.  If,  there- 
fore, a  man  professes  to  tell  you  all  the  facts, 
some  one  or  moic  or  all  of  which  you  must 
prove,  in  order  to  get  a  decision  in  jour  fa- 
vour,—  he  must  furnish  you,  among  other 
things,  with  a  complete  list  of  all  the  facts 
which  confer  or  take  away — and  all  the  acts 
which  violate,  all  the  rights,  which  have  been 
constituted  and  sanctioned  by  law.  This, 
accordingly,  is  what  Mr.  Phillipps  and  others 
of  his  brethren  attempt  to  do.  But,  to  enu- 
merate the  facts  which  confer  or  take  away 
rights,  is  the  main  business  of  what  is  called 
the  civil  branch  of  the  law :  to  enumerate  t  he- 
acts  by  which  rights  are  violated — in  other 
words,  todelineo//t/jres — is  the  main  business 
of  the  penal  branch.  What,  therefore,  the 
lawyers  give  us,  under  the  appellation  law 
of  evidence,  is  really,  in  a  great  part  of  it, 
civil  and  penal  law. 

Another  part  of  it  consists  of  rules,  which 
are  called  rules  of  evidence,  but  which  are 
really  rules  of  pleading.  These  are  laid  down 
under  the  guise  of  instructions  for  adapting 
the  evidence  to  the  pleadings.  It  is  n8t  of- 
ten, however,  that  a  man  has  it  in  his  power 
to  mould  the  evidence  as  he  pleases:  but  be 

i  Way*  has  the  power/—  that  is  to  say,  his 
Vf  L 


, 

lawyers  have  it  for  him*— I  of  moulding  tfad 
pleadings  (those  on  his  own  side  at  least)  M 
he  pleases.  These  rules,  therefore,  for  adapting 
the  evidence  to  the  pleadings,  are,  in  fact,  rulei 
for  adapting  the  pleadings  to  the  evidence* 

Two  examples  will  illustrate  the  intermix-* 
ture  of  the  substantive  law  with  the  law  oi 
evidence ;  and  one  of  them  will  also  afford  a 
specimen  of  the  intermixture  of  rules  of  evi- 
dence with  rules  of  pleading. 

Under  the  title  Burglary,  Mr.  Starkie 
begins  by  saying,  that  on  an  indictment  foi 
burglary,  it  is  essential  to  prove — 1st,  A  fe- 
lonious breaking  und  entering;  2rf/y,  of  the 
dwelling-house;  3<//y,  in  the  night  time; 
4l/*///,  with  intent  to  commit  a  felony.  He 
then  proceeds  to  inform  us,  that  there  must  be 
evidence  of  an  actual  or  constructive  break- 
ing: for  if  the  entry  was  obtained  through 
an  open  door  or  window,  it  is  no  burglary. 
That  the  lifting  up  a  latch,  taking  out  a  pan* 
of  glass,  lifting  up  folding-doors,  breaking 
a  wall  or  gates  which  protect  the  house,  the 
descent  down  a  chimney,  the  turning  a  key 
where  the  door  is  locked  on  the  inside, — 
constitute  a  suilicient  breaking.  That  where 
the  glass  of  the  window  was  broken,  but  the 
shutter  within  was  not  broken,  it  was  doubted 
whether  the  breaking  was  sufficient,  and  nc 
judgment  was  given;  und  so  on  in  the  same 
strain.  Who  does  not  see  that  all  this  is  an 
attempt  —  a  lame  one,  it  must  be  confessed 
(which  is  not  the  fault  of  the  compiler,)  bul 
still  an  attempt  —  to  supply  that  definition  o\ 
the  offence  of  burglary,  which  the  substan- 
tive law  has  failed  to  afford?  * 

The  title  "  burglary  "  consists  of  twelve 
octavo  pages,  not  one  line  of  which  is  law  of 
evidence.  It  is  all,  like  the  part  above  ex- 
trad  ed,  penal  law;  except  three  pages,  which 
are  occupied  iiibfgting  how  the  ownership  of 
the  dwelling-house,  in  which  the  offence  wa(, 
committed, 'must  be  laid  in  the  indictment;. 
£nd  which  therefore  belong  to  pleading. 

To  take  our  next  example  from  the  non- 
penal  branch  of  the  law:  when  Mr.  Phillipps, 
in  treating  of  the  soi  tj>f  evidence  required  to 
support  an  action  of  trover,  informs  us,  that 
the  plaintiff  in  this  action  must  prove  that  he 
had  eithA  tUe  absolute  property  in  the  goods, 
or  at  least  a  special  property,  such  as  a  carrier 
has,  or  a  consignee  oj  factor,  who  are  respon- 
sible over  to  their  principal ;  and  further,  that 
he  niifot  *how  either  his  actual  possession  of 
the  goods,  or  his  right  to  immediate  posses- 
sion ;   and  that  he  must  BWye  a  wrongful 
conversion  of  the  goods  l^'f^.  defendant, 
and  that  the  denial  of  goods  toTiTOPsvffo  has 
a  right  to  demand  them,  is  a  wrongful  con* 
version ;  and  that  the  defendant  may  show!, 
that  the  property  belonged  to  him,  or  to  &IK,  ,, 
other  person  under  whom  he  claims,  or,  that ; 
the  plaintiff  had  before  recovered  daflMgat' 
against  a  third  person  for  a  conversion,  of  tft* 
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Mm*  gOCMtt,  or*  that  be 'was  joint  tenant  of 
with  i&ft  plaintiff,  or  tenant  in 
or  partner,  or  had  a  /wn  on  the 
or  *  hundred  othei  things  which  it 
Ul  be  of  no  use  to  enumeiate ; — what  can 
b*  more  oUin,  than  that  he  is  here  telling  us, 
*ot  by  Wfim  evince  an  action  of  trover  is 
to  'tot  Brained,  hut  in  what  cases  such  an 
'-  that  he  is  telling  us,  in  fact, 
we  are  to  prove,  not  by  what  evidence 
are  to  prove  it ;  that  he  is  enumerating 
the  inve*litive  facts,  which  will  give  to  the 
plaintiff  a  right  to  the  service  which  he  claims 
to  be  rendered  to  him  at  the  cbatge  of  the 
defendant ;  and  the  divestitive  facts,  by  which 
that  right  Will  be  taken  away  from  lain. 

Yet,  of  this  sort  of  matter  the  whole  of  the 
chapter,  a  few  sentences  excepted,  is  com- 
posed; and  this  it  is  that  composes  the  great- 
est part  of  almost  all  the  other  chapters  in 
the  volume ;  which  yet  docs  not  include  any 
•orts  of  causes  except  those  which,  in  form 
At  least,  are  non-penal 

1  do  not  mention  this  as  matter  of  blame 
to  the  institutional  writers  from  whose  com- 
pilations the  above  examples  are  dtawn. — 
There  are  some  things  really  belonging  to 
the  subject  of  evidence,  which  it  is  necessary 
to  state  in  treating  separately  of  each  parti- 
cular kind  of  action ;  viz  the  nature  of  the 
corresponding  preappomted  evidence  (if  the 
law  has  rendered  any  such  evidence  necessary 
to  support  the  claim  that  is  the  subject  of 
the  action,)  and  also  the  nature  and  amount 
of  the  evidence  which  the  law  renders  suffi- 
tiifent  to  establish  a  primdfacit  case,  and  throw 
the  onus  probandt  upon  the  other  side  With 
thip  matter  really  belonging  to  Evidence,  it 
m»y  be  convenient  to  mix  up  such  matters 
belonging  to  civil  and  penal  law,  as  ought  to 
|ie  adverted  to  by  the  piofe^ional  agent  of  the 
{party  who  brings  the  action.  The  arrange- 
,ment  which  is  best  for  the  practitioner,  or 
the  student  of  the  law,  differs  as  much  f  ronj 
that  which  is  best  for  the  philosopher,  as  the 
alphabetical  arrangement  of  woids  in  a  dic- 
tionary differs  from  th<*  methodical  classifica- 
tion of  them  in  a  philosophical  grammar. 


CHAPTER  VI. 

OF  NEGATIVE  EXCLUSIONS. 


be  the  matter  of  fact  in  dispute, 
•or  /^0Q«t4erifig  lights  and  obligations  antece- 
jtly  to  all  dispute)  whatevei  be  the  matter 
Wi  which  the  existence  of  the  right  or 
kpi  1ft  question  depends  ;  taking  things 
'a*  the^extft  at  any  given  point  of  time,  let 
ftfl  existing^  that  point  of  time, 
of  evidence,  operating  in 
Rrmance,  or  part  in  affir- 
,patt  &  disftlBrmance,  of  such  right  or 


Setting  aside  the  case  or  preponderant  in* 
convenience  in  the  shkpe  of  vexation,  feipen^/ 
and  delay,—  the  established  system  of  proce- 
dure, if  perfect  in  this  respect,  but"  no  more 
perfect  than  it  might  be  and  ought  to  be, 
must  have  secured  the  existence  of  two  re* 
suits-  —  L  That  the  whole  stock  of  evidence 
so  existing,  shall,  in  case  of  the  existence  of 
a  demand  for  it  for  a  judicial  purpose,  be 
actually  presented  to  the  cognizance  ot  the 
judge,  2  That  the  evidence  so  presented, 
be  presented  in  tbe  most  trust  woi  thy  shape 
of  which  (regard  being  had  to  the  particular 
nature  of  it,  whether  testimonial,  real,  or 
written)  it  is  susceptible. 

Airangemcnts  directed  to  the  former  of 
these  ends  have  for  their  object  4  the  /orfft- 
commgness,  —  those  directed  to  the  latter 
end,  the  trustworthiness,  *—  of  the  stock  of 
evidence. 

^  Regard  being  had  to  collateral  inconve- 
nience, as  above  mentioned,  —  to  make  the 
most  effectual  provision  which  the  nature  of 
things  admits  of,  for  securing  the  forthcom- 
ingness  of  the  existing  stock  of  evidence  as 
above  described,  is  among  the  incontestable 
duties  of  the  leg*  jlator.  This  being  admitted, 
—  if,  in  this  or  *hat  particular,  a  provision 
directed  to  that  object  has  altogether  been 
omitted  to  be  made,  —  01  ,  having  been  made, 
has  failed  of  being  effectual  in  the  degree*  in 
which  it  might  and  ought  to  be  effectual,  —  >the 
consequence  is,  that,  to  the  extent  of  'such 
deficiency,  an  exclusion  may  be  said  to  have 
been  put  in  a  sort  of  negative  way—  a  nega- 
tive so-ri  of  exclusion  may  be  said  to  have  been 
put,  upon  the  correspondent  lot  or  article  of 
evidence 

If,  in  any  instance,  in  consequence  of  any 
such  exclusion,  a  particle  o£  any  such  obtain- 
able evidence  fail  of  being  presented  to  the 
cognizance  of  the  judge  —  and  the  consequence 
of  such  failure  be  misdecision  or  failure  of 
justice,  wheieby  the  benefit  of  the  right  in 
question  is  lost,  —  injustice,  proportioned  to 
the  value  of  such  benefit,  is  the  result. 

Non-compulbion  is  negative  exclusion.  To 
refuse  to  take,  at  the  instance  of  the  party 
having  need  of  the  evidence,  the  steps  ne- 
cessary to  cause  its  being  forthcoming,  is  to 
exclude  it.  Various  are  the  shapes  m  which 
denial  of  justice  manifests  itself,  various  are 
the  shapes,  and  this  is  one  of  them. 

If,  in  this  point  of  view,  we  cast  an  eye 
over  the  collection  of  established  systems,  we 
shall  find  the  deficiencies  under  this  head 
deplorably  abundant  —  the  mass  of  these  ex- 
clusions and  these  injustices  proportiotiabfy 
ample 

It  is  only  however/?ro  Memorti,  that  ttkb 
subject  is  in  this  place  brought  to  view.  ** 
give  a  view  of  tbe  system  of  arrangement? 
wjnch,  on  the  he^of  forthcoming! 
demands  of  jurtite  promise  to  tor  sat 
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and  the  existing  deficiencies  (OB  above)  sup-i 
plied,  talonge  to  the  subject  of  procedure  at 
Iwge. 

To  the*head  of  negative  exclusion  belongs 
(as  we  have  seen)  a  large  division  of  the 
cakes  of  direct  exclusion  which  have  formed 
the  subject-matter  of  this  Book.  But  in  those 
cues  the  exclusion  was  in  every  instance  the 


result  of  express  determination,  called 
by  actual  views  taken  of  the  subject  by4fet 
ruling  powers:  in  the  present  case,  it  may* 
in  many  instances,  have  been  the  result  of 
mere  oversight,  and  want  of  reflection ;  and 
in  every  instance,  this  purely  negative  cause 
would  have  been  adequate  to  the  production 
of  it 
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CHAPTER  I. 

PRELIMINARY  OBSERVATIONS. 

§  1.  Use  of  instructions  fror*  the  legislator  to 
the  judge,  relative  to  the  probative  force  of 
evidence. 

WE  have  seen  the  causes  —  the  pathological 
causes  —  by  the  operation  of  which  on  the 
mind  of  the  witness,  deception  is  liable  to  be 
produced  in  the  mind  of  the  judge:  sinister 
interest,  improbity,  and  imbecility,— to  one  or 
other  of  these  we  have  seen  all  those  causes 
to  be  referable.  Had  the  immediate  causes 
alone  been  to  be  taken  into  the  account,  the 
catalogue  might  have  been  still  shorter:  im- 
probity might  have  been  omitted;  since  it  is 
only  in  as  far  as  it  is  coupled  with  sinister 
interest — it  is  only  through  the  intervention 
of  sinister  interest,  that,  to  this  purpose  or 
any  other,  improbity  is  capable  of  operating 
in  the  character  of  an  active  principle. 

We  have  seen  that  in  no  instance  can  any 
one  of  these  circumstances  be  employed  with 
propriety  as  a  ground  for  the  exclusion  of 
any  article  of  evidence.     But  what  we  have 
also  seen,  is,  that  there  is  not  one  of  them 
by  which  a  just  cause  is  not  presented  for 
regarding  the  evidence  with  a  suspicious  eye ; 
for  regarding  the  trustworthiness  of  it  as  di- 
minished by  the  influence  of  the  circumstance. 
Hence  the  propriety  of  delivering  a  set  of 
instructions  to  the  judge,  pointing  out  to  his 
observation  the  source  and  degree  of  its  in- 
feriority in  point  of  trustworthiness — of  its 
tendency  to  produce  deception;  and  thus 
putting  him  upon  bis  guard. 

For  exclusion,  substitute  the  rival  regiedy, 
instruction:  nothing,  it  will  be  seen,  can  be 
e  innocent;  nothing,  in  every  point  of 
,  wore  unexceptionable. 


In  so  far  as  the  instruction  is  operative,  all 
the  good  that  could  have  been  done  by  the 
rough  remedy  of  exclusion,  is  done  by  this 
gentle  and  rational  substitute* 

If  inoperative,  inasmuch  as  the  same  line 
of  conduct  as  that  which  is  indicated  and 
recommended  by  the  instruction,  would  have 
been  practised  without  it,  —  even  then,  and  x 
at  any  rate,  it  does  no  harm. 

But,  under  the  system  of  instruction^  and 
in  spite  of  the  instruction  —  in  this  and  that 
instance  (it  may  be  said)  it  may  happen  to 
the  judge  to  give  credence,  or  appear  to  give 
credence,  to  this  inferior  evidence ;  and  thus 
being,  in  reality,  or  perhaps  in  appearance 
only,  deceived  and  misguided  by  it,  misdecide 
in  consequence :  an  injustice  which,  if  the 
deceptitious  article  of  evidence  had,  by  an 
obligatory  rule  of  few,  stood  excluded,  would 
not  have  taken  place.  *' 

True :  after  hearing,  under  the  system  of 
Instruction,  an  article  of*evidence  that  under 
the  exclusionary  system  would  have  stood 
excluded,  it  may  happen  to  the  judge  to  mis* 
decide.  But  so  it  may,  and  ever  and  anon 
does,  happen  to  the  judge  to  misdecide,  after 
hearing  evidence  of  tf  sort  to  which  no  ex* 
elusion  has,  tinder  any  system,  been  applied. 
Under  the  system  of  instruction,  the  judge 
has  before  him  the  instruction,  which,  in  it* 
nature,  cannot  be  so  much  as  intended  to  serve 
as  a  guide  to  the  understanding  of  a  judge, 
without  also  serving  as  a  check  upon  his  t<?i#v 
serving  on  each  occasion  to  point  the  atten- 
tion of  the  public  to  the  course  taken  on  that 
occasion  by  the  judge. 

Of  the  exclusionary  system,  in  so  far  tyi  ft 
extends,  the  effect  is  to  tie  up  the  hands  Of 
thf  judge.  It  is  the  application  of 
will— of  arrogance  to  subjec/ion— 
without  understanding,  to  anot 
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(as  he  presumes)  under  the  like  misfortune 
It  is  the  policy  of  one  to  whose  perverted 
optics  all  men  are  liar?,  and  all  judges  fools 
So  many  exclusion aiy  inlcs  so  many  insults 
offered  by  the  authoi  of  each  rule  to  the  un- 
derstanding of  those  whose  hands  are  expected 
to  be  tied  by  it  Coining  from  the  legitimate 
legislator,  addressed  by  him  to  his  ^./  >rdi- 
uate,  the  judge, — whatsoever  self-corn  it  and 
rash  presumption  thcie  might  be  m  it,  thcic 
would  be,  at  least,  no  usurpation,  no  pretei- 
gression  of  the  bounds  of  olhcial  authority 
the  hands  he  ties  up  aie  the  hancUof  his  con- 
stitutional subordinate  —  hands  to  which,  be 
the  occasion  what  it  may,  in  some  way  or 
other  he  applies  additional  bands  by  every 
word  he  utters  But,  in  fact,  so  it  is  that 
(in  England  at  least)  the  exrlbsionary  rules 
have  not,  in  any  instance1,  had  the  will  of  the 
legitimate  legislator  for  then  source  in  e vei  y 
instance  they  have  had  foi  then  authoi  some 
lawyer,  in  the  character  of  a  judge,  who,  ty- 
ing 01  pretending  to  tie  his  own  hands,  has 
provided  a  set  of  manacles  —  ready  made  ma- 
nacles, into  which  his  sucve^ois,  to  save  the 
trouble  of  thinking,  have  spontaneously  in- 
tioduced  then  hands 

But  though  in  this,  or  in  any  other  sj^tem 
of  incongruous  airangcments,  the  influence 
of  folly  ought  never  to  be  left  out  of  the  ac- 
count, theie  sinns  icason  enough  to  suspect, 
on  the  grounds  so  often  ah cad y  inferred  to, 
that,  in  the  composition  of  this  sj  stein,  im- 
piobity,  lawyeiuatt,  acting  iindei  the  «spui 
and  the  direction  of  snustei  inteiest,  had  an 
important  shaie 

Hitherto,  \\hefher  in  the  chaiacter  of  k-gis- 
latoi  or  pseudo-legislator,  man  h.ismamfostcd 
(and  mtauily  not  altogi'thei  without  reason) 
less  confidence  in  the  ascondinry  of  Iu*>  un- 
derstanding than  in  the  eifjnene\  of  hi*  \\ill 
had  it  been  othei  \vise,  laws  uould  have  been 
somewhat  less  numerous ,  msti  notions  ( I  uiuuii 
from  the  legislator  to  the  judife)  would  not 
have  been,  as  they^are  to  this  day,  almost 
without  example 

One  consolation  is,  that,  in  the  wa}  of 
insti  uction,  it  i*  not  altogether  out  of  the 
sphere  of  industry  and  intelligence,  though 
unclothed  \ufrh  powei*  to  be  of  USL.  When 
tho  individual  is  out  of  the  way,  jealousy 
dies  with  him ,  and  then  comes  the  time  for 
his  words  to  pass  foi  whatever  may  be  then 
value  Among  the  living,  wi&dom  is  no- 
where to  be  found  but  in  the  seat  of  powei 
she  lodges  undci  the  privileged  lobes,  and  is 
passed  from  hand  to  hand,  in  company  \\ith 
seals  and  purses, 

In  the  ensuing  pages,  a  sample  may  be  seen 
of  the  instructions,  which,  on  the  subject  of 
evidence,  it  might  be  of  use  foi  the  legislatoi 
to  furnish,  to  serve  as  a  light  to  guide  the 
footsteps  of  the  judge 

The  more  plainly  true  it  ma}  happen  to 


them  to  be,  the  less  extraordinary  they  will 
appear,  and  the  less*  free  fiom  all  pretension 
to  be  taken  for  anything  beyond  the  obvious 
dictates  of  simple  common  sense. 

In  the  case  of  a  body  of  instructions,  — 
supposing  a  code  of  that  description  to  be  in* 
seited  in  the  aggiegate  body  of  the  laws, — 
one  romfoi  table  leiicction  presents  itself,  viz. 
that  by  this  part  no  addition  need,  uortheie- 
fore  ought,  to  be  made,  to  that  part  which, 
in  the  shape  of  an  inevitable  load,  is  imposed 
upon  the  memory  of  individuals  The  sub- 
ject, the  pi  ivate  citizen,  as  such,  has  no  need 
to  load  himself  with  it ,  it  belongs  not  either 
to  the  catalogue  of  his  duties,  or  to  the  cata- 
logue of  his  lights  The  person  whose  judg- 
ment it  is  calculated  to  assibt,  is  the  judge, 
and  no  one  but  the  judge  the  person  for 
whose  assistance,  in  the  way  of  instruction, 
it  is  designed,  is  the  judge  To  the  individual 
it  is  of  up  use,  but  in  the  event  of  his  having 
the  misfortune  to  become  a  suitor  nor  then, 
hut  in  the  event  of  his  observing,  on  the  other 
side,  some  witness  or  witnesses  uhose  testi- 
mony he  obsei  ves  or  suspects  to  be  exposed 
to  the  a<  tion  of  some  inteiest  —  some  sinister 
interest,  against^  the  seductive  influence  of 
\\hich  it  coiiceins  him  that  the  judge  should 
be  sufficiently  upon  his  guaid 

§  2,  Instructions  to  thejudqc  not  given  under 
existing  sy*>teim>,  and  why 

Under  existing  system^,  when  a  lot  of  tes- 
timony, exposed  on  any  particular  score  to 
suspicion,  is>  hi  ought  forwaid,  the  giaud,  or 
rathei  only,  object  of  consultation  is,  \vhe- 
thei  or  no  it  shall  IK*  admitted  It  admitted, 
—  what  dcgu'e  of  oiedit  shall  be  attached  to 
it  (?  r  what  ciuum&tauces  theie  aie  in  the 
situation  of  the  witness,  by  uhirh  the  degree 
of  (on/idcncc  that  might  othoi  v/ise  be  icposed 
in  hi*>  testimony  ma)  bo  diminished,)  la  a  to- 
pic scauc  evei  so  much  as  glanced  at  It  is, 
accoidinglj,  only  tor  the  pin  pose  of  seiving 
as  a  giound  of  exclusion,  that  any  cucuni- 
stanci1,  in  the  chaiarter  of  a  cause  of  compa- 
lative  unti  ust woi thi ness,  is  evei  bi ought  to 
view  If,  in  the  thai  act  ei  of  a  legal  ground 
for  exclusion,  the  en cumstancc  is  sustained, 
it  is  then  pionounced  an  objection  —  a  good 
objection  —  to  the  competemy  of  the  testifici  : 
it  in  that  diaiactei  it  be  tepelled,  it  is  then 
said  to  be  not  #ood  as  an  objection  to  the 
compete^'}  of  the  \\itness,  but  as  an  objec- 
tion that  goes  to  his  ciedtt,  and  in  that  cha- 
lactei,  if  it  be  ajuiy-cause,  to  be  coii&ideitd 
by  tho  jury. 

Here  then,  and  \vithout  any  soitot  instate- 
tion  or  assistance  from  the  official  judge, — 
the  jury,  by  the  light  of  common  sense,  are 
supposed  to  be  natural,  competent,  and  per- 
fect judges  of  the  degice  of  ciedence  pioper 
to  attach  to  any  the  most  suspicious  evidence, 
against  which  the  door  of  the  witness-box  IB 
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not  peremptorily  shut:  —  while,  as  to  the 
question,  whether  it  shall  be  heard  or  no,  it 
is  at  the  same  time  taken  tor  granted,  that 
they  are  radically  incapable  of  forming  any  to- 
lerable judgment,  even  with  the  help  of  all 
that  official  wisdom  to  which,  where  the  ques- 
tion is  concerning  the  interpretation  to  be  put 
upon  an  article  of  law  (whether  jurispiuden- 
tial,  that  is  imaginary,  or  statutory,  that  is 
real  law,)  they  are  expected  to  pay  the  most 
implicit  deference. 

The  question  thus  referred  to  the  jury,  one 
might  here  suppose,  might  be  an  occasion  for 
the  advocates  on  both  sides  to  display  their 
eloquence  :  on  one  side  in  exaggerating —  on 
the  other  in  depieciating,  the  torce  of  the 
mendacity-promoting  interest,  or  other  ^up- 
posed  cause  of  untiustttorthiness^  whatevei 
it  may  be. 

In  fact,  nil  allusion  of  this  M>it  cannot  but 
now  and  then  be  made  ;  but  as  for  any  aigu- 
nient  at  large  —  any  rcmilar  debate,  \\  ma)  be 
questioned  whether  one  instance  of  any  such 
argument  be  to  be  met  \\ith  an\  \vhcio. 

The  reason  (one  leason  at  least)  seems 
not  diflicult  to  di\ine.  Ho^ide-,  the  uni- 
versal absurdity,  so  inconsistent  aie  the  ex- 
clusionary rule**,  that,  while  Miterests  purch 
nominal,  plainly  incapable  <»S  r\citmg  in  the 
breast  of  any  human  being  an\  the  HnalUM 
particle  of  intoic'-t —  ot  oxerriMiii1  in  't  any 
the  smallest  |».'u  tide  of  influence,  aie  lectivcd 
as  grounds  foi  absolute1  exclusion,  —  a  dose 
of  interest,  compounded  of:  the  sUruge^t  in- 
gredients that  human  nature  fmnMies,  is  not 
received  in  that  ch,i»'acter.  '1  he  cnnsfijueiiro 
is,  that  against  calculation,  companion,  ra- 
tiocination, the  door  is  shut  b\  a  kind  of 
instinct.  (Jround  thu^  laid  out  is  a^  unfit 
a  field  for  rat  ion,  il  argument,  as  a  cio\\ded 
china  or  ^la^s  shop  would  be  foi  u  louring  or 
a  boxing  match. 

Uy  the  same  consideration^  it  i-  tendered 
pretty  obvious  how  it  has  happened,  that, 
for  the  guidance  of  the  jmv,  little  or  nothing 
in  the  wav  ot  instruction  can  rationally  be 
expected  from  a  judge.  Instruction  to  a  jury 
from  an  English  judge ''  Not  a  proposition  — 
no,  not  as\  liable,  could  he  utter,  on  any  part 
of  the  whole  subject,  without  running  full 
butt  against  some  one  or  other  of  his  rules  — 
without  proclaiming  the  absmdity  and  mis- 
chievousness  either  of  some  exclusionary  rule, 
or  of  some  exception  taken  out  of  it. 

Well,  therefore,  may  he  leave  this  exer- 
cise of  the  judicial  faculty  to  the  jury  —  to 
anybody  who  will  exercise  it,  or  profess  to 
exercise  it:  feeling,  as  he  cannot  but  feel, 
his  utter  inability  to  aflfoid  to  them  any  the 
smallest  assistance,  without  exposing  to 
merited  contempt  the  sjstem  of  doctrine  to 
which  he  is  tied  down, —  doctrines  for  fthich 
neither  defence  nor  apology  can  be  found  by 
any  human  being,  and  of  which,  in  his  situ- 


ation, it  would  not  be  decorous  to  speak  the 
truth. 

On  the  score  of  interest  (for  example,)  to 
what  use  could  it  be  for  a  judge  to  set  about 
weighing  grounds  of  objection,  when  in  so 
many  instances  a  party  is  admitted  to  testify 
in  his  own  behalf,  in  his  own  cause  ?  — on  the 
score  of  improbity,  —  when  a  criminal,  con- 
fessedly tainted  with  improbity  in  the  highest 
degree,  is  admitted,  under  the  impression  of 
a  mass  ot  interest,  of  which  one  ingredient 
is  itself  the  strongest  that  human  nature  can 
1)0  urged  by? 

Thus  it  is,  that  by  the  learned  judges 
feeling  themselves  completely  unequal  arid 
niditMlU  incompetent  to  the  task,  it  is  aban- 
doned altogether  to  that  class  of  men  —  of 
ephemeial  judges  —  whom  (on  pretence  of 
their  inability  to  understand  those  books, 
\\hich,  m.ide  or  not  made,  promulgated  or 
not  promulgated,  eveiy  man  is  punished  for 
not  iindeiManding, )  they  art4  so  forward  on 
all  other  occasions  to  lead  like  infants  in  a 
string,  frequently  to  pull  them  ahout  and 
speak  for  them,  as  if  the)  were  puppets. 

From  such  a  Mwrec,  it  inav  now  be  ima- 
gined whether  it  be  in  the  injure  of  things 
that  any  discourse  capable  of  bearing  the 
name  or  calculated  to  answer  the  purpose  of 
fHs/r//r//r»/itf,  should  ever  have  come:  whether 
from  the  bench,  in  bits  and  scraps,  brought 
out  pro  re  nata,  like  the  i  ules  of  their  phan- 
tasmagoric s\stem  of  law,  to  seive  the  pur- 
po^e  that,  happens  to  be  in  hand;  or  from 
the  study,  in  the  foim  of  a  treatise,  from  a 
leained  author  of  \\hatsoever  class,  whether 
it  be  a  briefless  advocate  or  a  supeiannuated 
judge. 

Incapable  of  finding  a  source  any  whore  in 
jurisprudential  law,  —  should  such  a  body  of 
instructions  be  looked  for,  with  any  better 
prospect  of  success,  in  statute  law?  But 
from  \\liat  sort  of  person,  then,  shall  it  come? 
—  from  the  zfttorney, —  who,  being  paid  at  so 
•wirh  a  sheet,  exhaust-,  his  powers  in  the  ef- 
forts made  to  iind  suiplusjigo,  screwing  up  to 
its  maximum  the  multitude  ot  the  sheets  ?  — 
or  from  the  scantily-pensioned  draughtsman, 
\\hose  occupation  it  is,  while  an  exhausted 
ireasuiy  is  gaping  for.  sustenance,  to  draw 
tax-bills  tigatast  time;  and  \\lio,  never  having 
opened  hi^  eye*  to  anything  better,  looks  up 
to  smplusage,  to  the  works  of  the  attorney, 
as  the  only  models  for  his  works  ? 

From  whom  can  any  such  information  be 
looked  for,  but  fioin  one  by  whom  the  field 
has  been  surveyed,  and  surveyed  in  all  bear- 
ings, with  views  directed  to  the  ends  of  jus- 
tice? Hut,  under  the  fee-gathering  system, 
in  \\hat  corner  of  any  inn  of  court  or  chan- 
cery can  any  such  person  be  looked  for,  with 
an)  expectation  of  finding  him  ?  To  what 
ends,  in  any  of  tho^e  reci  ptacles  of  sham- 
learning,  can  men's  views  have  ever  been  di- 
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rected,  bat  to  the  ends  of  existing  judicature, 
the  very  opposites'of  the  ends  of  justice? 

§  3,  Object  and  character  of  the  following 
instructions. 

Of  the  ensuing  body  of  instructions,  the 
object  will  be,  to  poitit  out  to  the  notice  of 
the  judge  the  several  circumstances  which, 
by  the  influence  they  exei  ton  the  will  of  the 
witness,  or  the  indications  they  afford  of  his 
.disposition  and  charactei ,  moral  and  intellec- 
tual, present  themselves  as  having  the  effect 
of  demonstrating  the  trustworthiness  of  his 
evidence, — the  probability  of  its  being  at 
once  correct  and  complete,  —  of  its  conform- 
ing itself  thioughout  the  whole  course  of  it 
to  the  line  of  truth  — or  else  diminishing 
this  probability  on  the  part  of  ihe  testimony, 
and  thence  diminishing  the  degree  of  the  pro- 
bative or  persuasive  force  with  which  it  is  fit 
that  it  should  act  on  the  mind  of  the  judge 

Antecedently  to  the  present  stage  of  the 
work,  this  topic  never  pi esentejk  itself  for 
consideration  Why  v  Because,  f  i  om  the  fu  st 
to  the  last,  the  proposition  maintained  has 
been,  that,  be  the  degiec  of  trust woithiness 
ever  so  small;  ever  so  low,  it  can  in  no  case 
form  a  rational  ground  foi  the  exclusion  of 
the  evidence  But  supposing  this  gi  anted, 
then,  and  not  till  then,  comes  the  question, 
what  degree  of  persuasive  force  to  attribute 
to  it. 

As  to  a  great  part  (perhaps  by  much  the 
greatest,)  they  will  be  found  so  obvious  to 
the  most  uninfoimed  mind,  that,  in  the  cha- 
racter of  information,  nothing  could  be  moie 
supeifluous,  and  even  unpeitinent,  but  in  the 
way  of  memento,  the  faculty  ot  recurring  to 
them  may  not  be  the  less  useful  and  commo- 
dious. Of  a  dozen  consideiations,  immedi- 
ately following  one  another*  it  may  happen 
that  there  is  not  a  single  Due  that  would  not 
to  the  most  uncultivated  understanding  be 
an  obvious  one  But  it  may  ft  a  p  pen,  that, 
for  want  of  a  simultaneous  view,  some  ono 
of  them  may  be  out  ot  mind  and  for  want  of 
that  one,  the  decision,  the  judicial  operation, 
may  fail  of  being  so  c  >rrect  as  it  might  and 
ought  to  have  been 

If,  in  the  instance  of  the  merely  curious 
reader,  there  be  anything  in  them  capable  of 
affording  to  his  understanding  the  slightest 
degiee  of  instruction,  01  exciting  in  his  mind 
the  smallest  spark  ot  inteiest,  it  must  be  the 
continually  repeated  contradiction  and  dis- 
proof they  give  to  the  rules  which  go  vein 
the  existing  pi  act  ice 

For  in  this  quaiter  of  the  field  of  law  (not 
to  speak  of  so  many  others,)  the  art  of  the 
English  lawyer  (not  to  speak  of  other  law- 
yers) has  two  branches  the  ait  of  knowing 
that  which  has  no  existence,  and  the  art  ot 
not  knowing  what  is  known  to  ever) body 
else. 


Throughout  the  whole  course  of  these  in- 
structions, the  English  reader,  and  more 
particularly  the  English  lawyer,  would  be 
apt  to  expect,  and  thence  to  be  more  or  less 
disappointed  at  not  meeting  with,  a  number 
of  technical  terms,  which,  in  the  part  heie 
in  question  of  the  field  of  law,  aie  in  present 
use.  Had  they  been  found  capable  of  answer- 
ing the  purpose  of  coi  rect  infoimation,  there 
is  not  one  of  them  that  would  not  have  all 
along  been  employed  But,  in  this,  as  in 
othei  blanches  of  science,  it  is  not  in  the 
natuie  of  terms  of  extensive  import  —  of 
generic  teuns,  where  they  aie  the  result  of 
erioneous  views  ot  the  subject,  to  be  capable 
of  serving  foi  the  enunciation  of  tiuth 

Of  the  classes  among  which  tiansgressions 
productive  of  real  mischief  have  been  distri- 
buted in  another  woik,*  ten  or  a  dozen  cha- 
ractei istic  propei  ties  have  been  enumerated, 
as  respectively  belonging  in  common  to  the 
offences  vaggicgcitcd  to  each  icspective  class: 

—  such  and  such  piopeities  to  all  offences 
against  othei  individuals,   such  and  such  to 
offences,  or  supposed  offences,  against  a  man's 
self,  such  and  such  to  offences  striking  not 
against  any  assignable  individuals,  but  urdis- 
tiiiguishably  against   all  the   individuals   of 
which  the  public  is  composed 

But,  of  the  classes  of  offences,  and  other 
acts  and  objects,  as  made  up  by  the  technical 
denominations  employed  by  the  technical  sys- 
tem, it  is  a  property  (and  the  only  pioperty 
they  have  in  common)  to  have  no  natural 
property  in  common,  —  to  have  nothing  in 
common  but  the  artificial  arrangements  made 
under  that  system  in  i  elation  to  those  objects 
Take,  foi  example,  the  words  crime,  misde- 
meanor, felony,  picxmmmic,  tort,  larceny, 
arson,  &c  &c 

The  omission  was  indispensable  Through- 
out the  whole  course  ot  the  woik,  the  purpose 
of  it  being  to  deliver  useful  Uuth,  and  nothing 
else, — teims  which  could  not  be  employed 
without  disseminating  en  or,  pernicious  error, 
weie  incapable  of  being  rendered  subservient 
to  the  purpose  just  as  a  mixture  composed 
of  aisemc  and  sugar  would  be  incapable  of 
being  made  into  syrup,  as  a  vehicle  foi  any 
useful  mcdiuiic 

But,  fiom  this  omission,  no  sort  of  priva- 
tion or  inconvenience  in  any  shape  will  accrue 
to  anybody  —  at  any  rate,  to  the  non-lawyer. 

—  The  words  which,  in  the  room  of  these 
technical  ones,  are  employed, — these  natuial 
expressions,  though  they  belong  not  to  the 
language  coined  by  lawyers,  belong  not  the 
less  in  fact,  and  by  rather  a  better  title,  to 
the  English  language    The  words  thus  care- 
fully, because  necessarily,  excluded,  belong 
ail  of  them  to  a  soit  ot  cant  or  slang,  the 
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opprobrium  of  the  body  of  the  language :  a 
sort  of  slang  never  used  but  (o  a  bad  puP- 
pose  —  incapable  of  being  ever  applied  to  any 
£0od  one.  By  the  omission  of  this  lawyers' 
jargon,  the  reader  (the  non-lawyer  at  least) 
is  no  more  left  at  a  loss,  than  he  is  by  the 
omission  of  that  other  sort  of  flash  language 
called  the  thieves'  cunt  or  slang,  the  language 
in  use  among  unlicensed  depredators. 

The  judge,  for  whose  use  these  instruc- 
tions are  designed,  is  a  judge  whose  vie  us 
(the  source  of  corruption  being  supposed  to 
have  been  previously  dried  up)  suu  diicctcd, 
not  to  the  established  ends  of  judicature,  but 
to  their  opposite*,  the  ends  of  justice:  and 
to  such  new  views  the  common  language  of 
Englishmen  will  be  found  as  congenial,  as 
the  established  lawyers'  blang  \\ill  be  found 
inapplicable. 


CHAPTER  II.      t 

OF  INTEREST  IN  Gl'M'KAL,  i  ONSinrum  AS  A 
GROUND  01'  UNTIlL'*TWnKTIIINl-SS  IN  TtS- 
TIMONY. 

WHATSOEVER  be  the  general  disposition  and 
character  ot  the  proposed  t\vit  ness,  the  tnist- 
worthine^  ot  his  testimony  is  lijiblr  to  be 
Affected  by  the  interest^  ot  all  kinds,  to  the 
action  ot  which,  at  the  time  of  di-livrriiig 
such  his  testimony,  he  happens  t»-  ^find  ex- 
posed. 

Between  the  ideas  rcspertivelj  denoted  by 
the  words  i/ttt  /v,s/,  motive,  hope,  tear,  good, 
evil,  plczisuic,  ami  pain,  the  connexion  U  in- 
sepuiable. 

Without  motive  theie  is  no  interest  ;  with- 
out hope  or  fear  there  is  no  motive;  without 
good*  or  evil,  theie  is  no  hope  or  fcar;f 
without  pleasure  or  pain  theiu  i^>  no  good  or 
evil. 

To  the  several  sorts  of  interest,  therefore, 
correspond  so  many  sorts  or  modifications  of 
motive^,  hopes  and  fears,  youd  and  evil,  plea- 
sure and  pain. 


*  The  word  f/ootl^  in  as  tar  as  any  precis*  sig- 
nification is  annexed  to  it,  denotes  u.dilfcrciitly 
either  pleasure,  or  the  negation  of  pain  (present 
or  future,)  orwlulever  is  regarded  as  a  caii-c 
more  or  less  probable  of  plcasmc,  or  of  the  ne- 
gation cf  pain,  i.  /'.  as  a  security  against  pain. 
Take  away  the  ideas  of  pledsuie  and  pain,  you 
have  the  word  good  without  a  moaning:  your 
good,  if  so  you  persist  in  calling  it  —  your  ///w/. 
if  such  it  be,  is  of  no  value.  By  a  lew  ob\  mus 
changes,  this  same  account  will  serve  as  well  1'or 
evil  as  for  good. 

•f-  Expectation  of  an  event,  is  the  persuasion, 
more  or  less  strong,  of  its  probability.  Hope  is 
expectation  of  good  —  fear,  expectation  of  evil  : 
in  the  import  of  each  of  these  words,  therefore, 
two  distinct  ideas—one  of  the  persuasion,  the 
internal  judgment  or  sentiment—  the  otfier  of  the 
event,  the  exterior  subject  or  object  of  the  judg- 
ment, is  included. 


V 

The  interests,  the  influence  of  which  is 
strongest,  and  most  likely  to  be  exerted  upon 
testimony,  are  those  which  arise  out  of  the 
following  classes  of  pains  and  pleasures: 

PLEASURES. 

1.  The  pleasures  of  taste. 

2.  The  pleasures  of  the  sexual  appetite. 

3.  The  pleasures  of  wealth. 

4.  The  pleasures  of  power. 

5.  The  pleasures  of  reputation. 

0.  The  pleasures  of  ease. 

7.  1  he  pleasures  of  novelty  (or  gratified 

CllllOsit).) 

8.  The  pleasures  of  the  religious  sanction, 
t).  The  plrasmes  of   sympathy. 

10.  The  pleasures  of  antipathy. 

PAINS. 

1.  The  pains  of  death. 

2.  Seveie  bodily  torments. 
J{.  The  pains  of  poverty. 

4.  The  pains  of  disgrace. 

5.  The  pain*  of  labour. 

<>.  The  pain*  of  the  religious  sanction. 

7.  The  pain*  of  svmpathy. 

8.  The  pains  of  antipathy. 

In  regard  to  pleasures  and  pains,  bcsidei 
tile)**1  which  are  <o  be  found  ii:  the  above  list, 
a  variety  of  othcis  are  exemplified  in  experi- 
ence. 13nt,  in  whatsoever  number  and  variety 
those  which  are  not  inserted  in  it  may  be  to 
ho  found,  they  will  (it  is  supposed)  be  found 
to  come,  all  of  them,  under  this  description, 
viz.  that  the  pleasnies  are  such  as  to  be  at  the 
command  of  whosoever  possebscs  the  taste  or 
lehsh  on  which  their  existence  depends,  and 
b\  that  means  are  incapable  of  exerting  an 
influence  on  testimony;  the  pains  such,  that 
the  avoidance  of  them  depends  not  upon  tes- 
timony. 

If,  in  the  cast?  of  a  pleasure,  it  be  of  such  a 
nature  as,to  be  on  some  occasions  at  a  man'* 
command  —  on  other  occasions  not  at  a  nian'd 
command  without  hi*»bcing  in  possession  of 
some  object  serving  as  the  instrument  of  that 
pleasure,  and  the  possession  of  feuch  instru* 
ment  is  not  to  hc<ohtaincd  without  money, 
but  is  to  be  obtained  by  monev,  —  the  plea- 
sine,  in  this  lattef  case,  comes  under  the 
head  of  tlfe  pleasure  of  poiixetown,  with  rela* 
tion  to  the  matter  of  wealth  —  and  become* 
pregnant  with  one  of  the  interests  capable 
of  acting  upon  testimony,  viz.  pecuniary  in- 
terest. 

Thus  (as  was  the  case  with  the  earliest 
astronomers,)  if  a  man,  having  a  taste  for  as- 
tronomy, can  content  himself  with  the  plea- 
sure of  contemplating  the  celestial  objects  on 
a  clear  night,  so  fur  the  pleasure  he  enjoys 
belongs  to  the  class  of  those  which  are  not 
pregnant  with  an  interest  capable  of  operating 
upon  testimony.  But  if,  to  enable  hiaa  to 
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reap  this  pleasure,  he  requires  an  instrument, 
such  as  a  telescope,  the  property  or  use  at 
which  is  not  to  be  obtained  by  him  but  for 
money, — in  that  case  his  pleasure  is  pregnant 
with  a  sort  of  interest  which  is  either  the 
same  with  pecuniary  interest,  or  equally  ca- 
pable of  exerting  an  influence  on  his  testi- 
mony. 

So,  again,  if  it  requires  him,  as  the  study 
of  astronomy  by  a  ( lear  ni^ht  without  an  in- 
strument would"  do,  to  be  at  liberty  —  and  for 
want  of  money  to  pw  chase  his  hbeity,  he  is 
confined  to  a  chamber  lighted  only  fioin  with- 
in. So,  again,  if,  having  a  relish  loi  the  plea- 
sures derived  from  the  ideas  of  the  sublime 
arid  beautiful,  as  pi  tinted  by  natuial  objects 
such  as  the  sun,  the  moon,  mountains  and 
valleys,  seas  and  nveis,  the  objects  them- 
selves arc  not  sufficient  for  him,  without  the 
assistance  of  Macphei  son's  O^ian,  01  Thom- 
son's Seasons,  or  Buikc  on  the  sublime  and 
Beautiful  —  and  the  books  at  c  not  to  be  had 
without  money,  nor  the  money  without  tes- 
timony 

So,  again,  in  rcgaid  to  pains  for  example, 
the  pains  attendant  on  this  or  that  disca&e  or 
indisposition  If,  truly  or  falsely,  they  aie 
undei stood  to  be  out  of  the  leach  of  cute, 
they  too,  like  the  pleasmes,  are  incapible 
ot  giving  biith  to  any  of  those  mtoiests  by 
which  an  influence  i*  occasionally  exerted  on 
testimony  But  if,  being  nuclei  stood  to  be 
within  the  leach  of  cure,  the  <i(hmm*ti<ition 
of  the  cure  is  (as  in  geneial  it  will  be)  ne- 
cessarily attended  with  expense,  then  the) 
come  within  the  description  ot  those  pains 
which,  by  the  interest  with  which  they  are 
pregnant,  are  capable  ot  cxeiting  an  influence 
upon  testimony 

Without  wine,  for  example,  or  without 
sea-bathing,  relief  (it  is  undei  stood)  is  not  to 
be  had ,  by  means  of  wine,  01  ot  sea-bathing, 
it  is  to  he  had  but  the  u'inc,  01  the  sea- 
bathing, is  not  to  be  had  without  money,  nc 
the  money  without  testimony 

Thus  much  for  illustration,  and  foi  le- 
moval  of  objection^  But  in  the  cases  hete 
exemplified,  it  is  sufficiently  evident,  that, 
though  at  a  fust  view  it  .nay  appeal  that  by 
the  pleasures  01  pains  in  question  an  influence 
is  exerted  upon  testimony,  and  that  (m  that 
score  they  ought  to  hav-e  been  comprehended 
in  the  list ,  yet,  upon  a  closer  examination, 
it  appears  that  the  interest  by  which  the  tes- 
timony is  acted  upon  in  those  cases,  is  neither 
more  nor  less  than  pecuniary  interest,  and 
that  the  force  of  it  is  proportioned  to  the 
pecuniary  value  of  the  several  instruments  in 
question — the  instruments  by  which  the  plea- 
sure is  expected  to  be  procured,  01  the  pain 
removed. 

The  degrees  of  which  the  scale  of  testi- 
monial trustworthiness  is  susceptible,  can 
rarely  be  anything  better  —  anything  moic 


precise,  than  merely  relative:  absolute,  the 
nature  of  the  subject  does  not,  in  general, 
allow  them  to  be.  In  some  instances  (as  will 
be  seen  presently,)  and  only  in  some  instan- 
ces, you  can  say  that,  whatever  be  the  trust- 
worthiness of  the  testimony  in  this  first  case, 
it  is  less  in  that  other  case — still  less  in  that 
third  case,  but  how  much  less,  is  what  you 
cannot  say  in  eithei  case  language  furnishes 
you  not  with  the  means. 

It  is  not  with  trustworthiness  in  psycho- 
logy, as  with  temperatuie  in  physics,  in  which 
you  can  say  not  only,  it  was  cooler  yesterday 
at  noon  than  to-day  at  the  same  houi ,  but, 
by  obsei  vation  taken  each  day  on  the  ther- 
mometer, you  can  express  the  diffeience,  by 
numbering  in  each  ra*e  the  degrees 

The  only  state  of  things  in  which  the  force 
of  an  mtoicst  (whethei  in  the  chaiacter  of 
a  mendaeity-piomoting  or  in  that  of  a  men- 
dacity-restiaming  interest)  is  susceptible  of 
measurement,  is  that  in  which  the  core- 
spondent pleasm  es  01  pains  have  for  then 
efficient  cause  an  object  susceptible  of  men- 
suration 

Out  of  all  the  species  of  inteiest,  it  is  only 
in  t\\o  that  this  case  is  vei  ified,  viz  pecuniary 
mteiesl,  md  the  q^eision  to  labour. 

In  the  case  of  Qcuimaiv  mtciest,  foi  ex- 
ample, eveiybody  sees,  that  upon  a  givtn  pci- 
bon  (pioximity  and  probability  being  in  both 
cases  the  same,)  the  operative  force  ot  a  sum 
ot  £20  will  be,  pi  actually  speaking  (though 
not  in  mathematical  strictness,)  double  that 
of  £10 

So,  in  the  ca^e  of  avei&ion  to  labour,  the 
operative  force  ot  a  com  so  of  laboui  for  two 
houis,  \vill  be,  piactically  speaking,  double 
that  of  a  course  of  labour  ot  tht,  same  sort 
foi  one  houi,  and,  mathematically  speaking, 
something  more 

The  irksiomencss  of  labour  depending  so 
much  inoie  upon  the  species  than  upon  the 
quantity  as  measuied  by  time  ,  and  of  labour, 
the  same  in  species  as  well  as  quantity,  the 
degree  of  irksomeness  being  so  widely  dif- 
feient  to  different  individuals,  in  such  sort, 
that  a  quantity  ot  laboui  which  to  one  man 
is  highly  11  k«ome,  shall  to  another  be  not 
increlj  indifferent,  but  highly  agreeable, — 
quantity  of  labour  forms  but  an  imperfect 
and  incompetent  subject  of  mensuration 

There  remains,  theiefore,  money,  as  the 
only  efficient  cause  of  interest,  and  pecu- 
niary interest  as  the  only  inteieet,  the  force 
of  which,  in  the  character  of  a  mendacity* 
ics training  or  mendacity-piomotmg  interest 
01  motive,  is  com  in  odiously  measurable. 

Yet,  this  measuring  rule  once  obtained,  — 
by  reference  to  this  (by  means  of  the  princi- 
ple of  commercial  or  commutative  exchange) 
cases  wi1!  happen  in  which  the  force  of  any 
othei  species  of  interest  may  by  accident  be- 
come susceptible  of  mensuration. 
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Thus,  suppose  two  political  situations  af- 
fording honour  or  power  (both  or  eithei*) 
without  profit: — considering  each  by  it- 
self, it  may  be  difficult  to  form  any  sort  of  es- 
timation of  the  degree  of  force  with  \\hicb, 
in  the  character  of  mendacit} -restraining  or 
promoting  interests,  they  may  respectively 
operate  upon  the  mind  of  a  given  person. 
But  suppose  them  to  have  been,  each  of  them, 
the  objects  of  purchase  and  sale —  the  one 
having  been  bought  and  sold  for  £2000,  the 
other  for  £4000: — in  this  case,  the  loice.  ot 
the  interest  constituted  b\  them  respectively 
is  as  susceptible  of  mensmation  as  that  ot  ;ui 
interest  constituted  h\  mono}. 

For  an  injui)  (lone,  01  supposed  to  he  done, 
the  party  injured  prosecutes  the  supposed  m- 
jurcr.  lie  knows  bcfoichand,  that  (Mich  is 
the  course  of  practice")  lie  will  not,  even  in 
the  event  of  his  succeeding  in  the  prosecu- 
tion, receive  satisfaction  in  any  ptciini.uy 
shape:  he  understands,  on  the  tthor  hand, 
that  the  amount  ot  the  expense  on  his  side  is 
not  likely  1o  be  le*s  than  £50.  lie  piosecntes 
notwithstanding,  and  delivers  his  testimony 
The  interest  by  \\hich  he  has  been  en^a^ed 
to  embark  in  this  prosecution,  is  the  interest 
created  bv  that  modification  ot  the  pleasure 
of  antipathy,  called  the  pleasure  of  revenue 
Here,  then,  not  indeed  the  exact  force  of 
that  interest,  but  the  minimum  of  it,  i-^ivcn, 
and  expies-ed  in  money.  It  is  roil  am  that  it 
acts  upon  him  with  a  foice  at  least  equal  to 
£oO, — that  is\  to  the  apprehension  oi  losing 
£fMm,  since  he  pays  <£50  for  the  puichase  ot 
a  chance  of  it.  With  how  much  greater  a 
forre,  does  not  appear :  since  it  doc**  not  ap- 
pear how  much  inoie  he  \\uuld  have  **pent 
in  prosecuting,  rather  than  not  obtain  the 
pleasure  of  the  re venjre. 

There  are  five  species  of  inter c^t,  to  the 
action  of  all,  or  mo»t  of  which,  a  \\itness  i> 
generally  exposed:  all  conciming  in  exer- 
cising on  his  testimony  a  tutelar}  — a  mcnda- 
city-und-falsity-iestraiiun^,  influence;  an  m-f 
fluencebiieh,  that  the  stronger  it  is,  the  greater 
is  his  Irubtwoithincss :  acting  con^cqucnllv 
in  the  character  of  so  man}  sanctions,*  con- 
tributing, all  of  them,  to  bind  him  to  the 
observance  of  the  laws  of  truth.  They  aie  : 

1.  The  fear  of  labour,  or  love  of  ease;  pro- 
duced by  the  difficulty  of  composing,  for  the 
occasion,  and  on  the  spot,  a  statement  which, 
being  more  or  less  false,  must,  to  answer  any 
purpose  that  can  be  answered  by  falsehood, 
wear  the  appeal aiicc  of  beiiifj:  true.     Corre- 
sponding sanction,  the  physical  sanction,  viz. 
the  self-regarding  branch. 

2.  The  fear  of  shame ;  viz.  of  the  shame, 
and  consequent  contempt  or  ill-will,  which 
mankind  in  general  are  apt  to  entertain  to- 
waids  one  \vho,  on  any  such  important  occa- 

*  See  the  last  Chapter  but  one  of  Book  I. 


sion,  is  supposed  to  have  willingly  departed 
from  the  line  of  truth. .  Corresponding  sanc- 
tion, the  nioial  or  popular  sanction. 

3.  The  fear  of  punishment — legal  punish* 
ment ;  viz.  suffering,  under  the  name  of  pu- 
ni-hinent,  in  general  expiessly  attached,  by 
the  power  of  the  law,  to  every  departure, 
at  least  \\lien  wilfully  made,  on  any  such  oc- 
ciisioii,  from  the  lino  of  truth.   Sanction,  the 
political  sanction. 

4.  The  fear  of  supernatural  punishment — of 
the  punishment  to  bo  expected  in  case  of  every 
such  tiaiisgio^ion,  at  the  hands  of  Almighty 
Power.    Sanction,  the  religious  sanction. 

6.  K egret  at  the  thought*  of  the  evil,  of 
which,  at  the  rhaigeof  thi&  or  that  individual 
or  assemblage  of  nidi  virtual*  (the  witness  him- 
self  not  included,  ^  the  transgression  in  ques- 
tion max  ho  considoied  as  more  or  lcj>s  likely 
to  I  e  productive.  Sanction,  the  sympathe- 
tic sanction;  another  bianeh  of  the  physical 
sanction,  the  social  bianeh. f 

In  the  instance  ot  \vmpathy,  the  direction 
in  which  it  arts  is  tai  (torn  being  so  iiuifozmly 
and  steadily  on  the  tutelarv  or  mendacity- 
lestiaining  side,  as  that  ot  any  of  the  four 
pieccdmg  sanction*.  In  a  oau-e  of  a  purely 
einninal  and  pcnaj  nature,  pi  clouting  a  de- 
lendunt  theicby  exposed  to  punishment,  and 
no  individual  special!}  injured  on  the  other 
side,  and  the  \\itncss  satisfied  of  hi*  guilt ; — 
in  this  ease,  the  action  of  this  intcic.st  (sup- 
posing all  the  other  tutrlaiy  and  meiidacity- 
rcstiaimng  intciest-s  out  of  the  question) 
would  bo  ^ololv  on  llio  mendacit \-promoting 
^idik.  In  a  Miit  hetwc^on  one  individual  and 
another  (punishment  out  ot  the  question, 
and  nothing  in  dispute  but  money  or  money'* 
\\oith,  claimed  b\  one,  and  refused  to  be 
given  up  by  the  othei,)  love  of  justice,  as 
well  as  all  paitial  rcgaid,  out  of  the  question, 
this  intoiest  could  liave  no  place  on  either 
side.  Uoniaiiis*  as  the  only  ca<e  in  which 
fins  interest  icgulaih  joiin  ita  force  to  that 
of  the  other  ma^es  of  intcie^t  above  men 
tioned  as  eonstHutin^the  lour  icgularly  act- 
ing memlaeit \-iestraining  sanctions,  the  case 
whoie,  the  suit  being  pmoly  penal,  the  de- 
iendant  was  not  guilty ;  i.  e.  does  not  present 
lnmselt  as  being  so,  to  the  mind  of  the  person 
A\ host1  testimony  is* coiisideied. 

Ot  the  several  sorts  of  interest  mentioned 
in  the  table,  there  is  not  one  that  is  not 
capable  ot  acting  on  a  man's  testimony  in  a 
sinister  direction,  that  is,  in  the  character  of 
a  mendacity-promoting  interest. 

Nor  is  theie  one  to  which  it  may  not  by 
accident  happen  to  act  in  the  opposite  direc- 
tion; that  is,  in  the  character  of  a  mendacity- 

+  These  several  species  of  interest  are  termed 
diilereiit  species,  not  as  corresponding  to  so  many 
different  species  of  pain  or  pleasure,  but  to  pain 
or  pleasure  in  general,  considered  as  apt  to  flow 
from  so  many  distinguishable  sources. 
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restraining  ^merest,  an  occasional,  casual, 
mendacity-restraining  interest,  acting  in  con- 
junction with  the  standing  tutelary  or  men- 
'dacity-refttraimng  motives  above  mentioned. 

Nor  is  there,  consequently,  a  sort  of  wit- 
ness to  whose  testimony,  in  almost  any  sort 
of  cause,  it  may  not  happen  to  be  exposed  to 
the  action  of  any  number  of  casual  interests 
on  either  side,  or  on  both  sides 

All  other  circumstances  being  the  same,  — 
the  greater  the  affliction  of  the  paity  suffering 
by  the  testimony  will  be  apt  to  appeal  in  the 
eyes  of  the  witness  —  and  thence  (unless  in 
as  far  as  any  difference  can  be  seen  to  liave 
place)  the  greater  it  is  in  reality,  i  e  in  the 
eyes  of  the  judge,  — the  gi  eater  the  impioba- 
bility  of  the  testimony  being  mendanous 

1.  One  reason  is,  that  the  greater  the  gutter- 
ing of  the  party  against  whom  the  testimony 
operates,  the  greater  is  the  force  with  which, 
on  a  person  whose  individual  chai actor  is  un- 
known, one  of  the  five  mendacity-iestraining 
sanctions — viz.  the  force  of  sympathy — may 
be  expected  to  act. 

Thus,  in  a  ciimmal  case,  the  punishment 
being  capital,  or  in  any  other  way  ultra- 
pecuniary, —  it  i?  less  probable,  that,  by  a 
pecuniary  inteicst  of  a  giwm  magnitude,  01 
by  the  interest  of  revenge,  a  man  should  be 
induced  to  aim  at  producing  the  conviction 
of  an  innocent  defendant  by  false  testimony, 
than  if  the  affliction  to  the  defendant  \vei  c 
confined  to  a  mere  pecuniaiy  loss,  or  any  other 
punishment  not  beyond  pecuniary 

2.  Anothei  reason  is  to  be  found  in  that 
love  of  justice,  vvhiih,  at  least  in  a  cwPizcd 
state  of  society,  may  be  considoied  as  having 
more  or  less  hold  on  eveiy  human  bicast  * 

The  criminal  fact  bcint?  by  the  supposition 
false,  and,  by  the  witness  in  question,  kno\vn 
to  be  so,  —  the  punishment  (supposing  the  in- 
fliction of  it  produced  by  the  festimony)  will, 
by  the  supposition,  be  unmciited,  unjust 

Were  it  not  for  this  love  of  justice  —  thf 


*  This  love  of  justice,  commonplace  moralists, 
and  even  a  certain  class  of  philosophers,  would 
be  likely  to  call  an  original  principle  of  human 
nature*  Experience  proves  cine  contrary  by  any 
attentive  observer  of  the  progress  of  the  human 
mind  in  early  youth,  the  gi  actual  growth  of  it 
may  be  traced.  *~ 

Among  the  almost  innumerable  associations 
by  which  this  love  of  justice  is  nourished  and 
fostered,  that  one  to  which  it  probably  owes  the 
greatest  pact  of  its  strength,  arises  from  a  con- 
viction  which  cannot  fail  to  impress  itself  upon 
the  mind  of  every  human  being  possessed  of  an 
ordinary  share  of  intellect — the  conviction,  that 
if  other  persons  in  gereral  were  habitually  and 
universally  to  disregard  the  rules  of  justice  in 
their  conduct  towards  him,  his  destruction  would 
be  the  speedy  consequence  and  that  by  every 
single  instance  of  disregard  to  those  rules  on  the 
part  of  any  one  (himself  included,)  the  proba- 
bility of  future  violations  of  the  same  nature  is 
more  or  less  increased— Jftfrfor. 


punishment  about  to  be  produced  by  the 
testimony,  in  case  of  its  being  mendacious, 
being  the  same — the  disinclination  to  give  in 
to  the  mendacity  would  be  the  same,  whe- 
ther in  point  of  fact  the  charge  weie  tiue  or 
false,  and  the  punishment,  accordingly,  me- 
rited or  unmerited.  But,  of  a  disposition 
contrary  to  such  indifference,  the  prevalence 
seems  to  be  indicated  by  general  expeiience. 

To  exert  an  influence  on  testimony, — an 
interest,  be  it  what  it  may,  acting  in  which 
of  the  two  opposite  directions  it  may,  must 
exi*>t  (the  idea  of  it  as  existing  must  at  any 
rate  be  present  to  the  mind)  at  the  time  of 
deli vei  nig  the  testimony 

If,  at  that  tune,  a  man  does  not  stand  ex- 
posed to  the  action  of  any  interest  urging  in 
a  bimstei  direction,  it  matters  not  to  what 
inteiest  acting  in  that  dnection  he  may  have 
stood  exposed  at  any  foimer  pcuod  Hi* 
testimony  \vill  not  be  a  less  conect  or  com- 
plete exprer  aion  of  the  icrollertioiis  piescnted 
by  his  memory  at  that  tune 

But,  should  that  have  happened  which  is 
very  apt  to  happen,  and  which  in  almost  all 
instances  will  have  happened, —  vu  that,  an- 
tecedently to  the  judicial  statement  which  a 
man  makes  on  the  t'ldu'ialui ration  undei  the 
authority  of  the  l injure,  he  has  held  discourse 
relative  to  Ihe  fact  m  question  (\\hethct  in 
willing  or  vwd  voce*)  in  the  piescnce  of  any 
other  pei son  or  persons  f  —  m  this  case  he  hfis 
an  inteiest  in  not  delivtnng,  on  any  judi- 
cial occasion,  any  such  testimony  as  shall  be 
irreconcilable  with  the  antecedent  discourse 
This  inteiest  is,  at  any  late,  the  interest  of 
his  icputation  the  motne  toi  pel  severance, 
tin*  tear  of  shame  and  to  this  must  be  added, 
in  many  casts,  the  fear  of  punishment ,  viz. 
of  punishment  \\hich  the  falsehood  may  be 
a  means  of  di  awing  down  upon  him,  in  case 
of  a  prosecution  as  toi  pcrjm y,  supported  by 
the  testimony  of  the  poisons  in  whose  pu1- 
sence  it  happened  to  him  to  dehvei,  on  that 
/bnnei  extia-judicidl  occasion,  a  statement 
with  \\hich  his  present  judicial  testimony  is 
niecontilable  f 

•f-  Of  the  influence  above  spoken  of  in  the  text, 
the  case  of  Elizabeth  Canning,  anno  1734,  re- 
ported in  the  State  Trials,  affoids  a  memorable 
example.  Out  ol  the  knowledge  of  her  friends, 
she  had  been  absent  from  home  for  about  a 
month,  upon  some  love  errand.  On  her  return, 
being  pressed  by  interrogations,  she  fabricated 
a  story  of  her  having  been  carried  off  for  the 
purpose  of  violation  to  a  house  of  ill-fame,  a  few 
miles  from  her  abode  in  London;  from  whence, 
afttr  being  kept  without  food  for  weeks,  in  a 
manner  almost  miraculous,  she  at  length  made 
her  escape  un  violated  The  story  exciting  public 
attention,  two  women  were  apprehended,  and 
tried  tor  their  lives,  as  for  having  robbed  her  in 
that  hour  e,  and  one  of  them  convicted.  The 
story  being  a  compound  of  improbabilities,  the 
convict  was  respited;  and  m  the  interval,  coun- 
ter-evidence or  the  alibi  kind  presenting  itself 
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To  the  action  of  this  interest  a  man  stapds 
exposed,  whether  the  antecedent  extra-judi- 
cial statement  was  true  or  false.  If  false, 
here,  then,  are  two  of  the  standing  tutelary 

and  mendacity-restraining  interests fear  of 

stiame  and  fear  of  punishment  —  acting  hy 
accident  (one  or  both  of  them)  in  the  direc- 
tion and  character  of  mendacity-promoting 
motives. 

Not  that  in  this  case  they  art  in  general, 
either  of  them,  with  their  whole  force  on  the 
sinister  side.  For  here,  the  testimony  dic- 
tated by  the  fear  of  shame,  with  or  without 
the  fear  of  punishment,  is,  by  the  supposi- 
tion, false  and  mendacious :  it  beinic  faNe, 
the  discovery  of  its  falsity  will,  in  a  greater 
or  less  degree,  be  probable  :  and  «-hould  such 
discovery  eventually  take  place,  then  comes 
the  shame  and  the  punishment  on  that  side. 

Though  it  is  only  where  present  at  the 
time,  that  an  interest  of  any  kind,  acting  in 
a  sinister  inendacity-pioinotmg  ifirection,  can 
exercise  any  influence  —  produce  am  falsity, 
in  the  testimony;  yet  neither  should  the  in- 
fluence of  any  interest  by  which  it  ma}  have 
happened  to  the  testimony  to  have  been  acted 
upon  at  any  antecedent  penod,  be  in  every 
case  disregarded.  Suppling  the  witness  not 
tied  do\\n  by  any  antecedent  extra-judicial 
statement  as  above,  there  is  no  interest 
prompting  him  to  represent  1h<*  matter  in 
any  other  light  than  that  in  which  il  presents 
itself  to  his  recollection  at  the  time.  15ut 
the  influence  of  interest  is  not  confined  to 
the  operation  of  delivering  the  testimony, 
nor  to  the  point  of  time  at  which  that  ope- 
ration is  perfoimed.  At  the  time  when  the 
tact  in  question  took  place,  it  may  have  in- 


in  abundance,  she  was  prosecuted  for  perjury: 
and,  after  a  trial  of  the  iincxanipl'  d  duration  of 
fourteen  days,  convicted  :  on  evidence  which  — 
though  at  that  time  it  divided  the  bunch  at  the 
Old  Bailey  (composed  chieily  of  aldermen11)  into 
nearly  equal  parts-  leaves,  ."it  tins  time  of  dav, 
not  the  smallest  doubt.  Mie  \v;is  in  consiqiicnfc 
transported  to  Ameiica  for  seven  years. 

In  tins  instance,  by  the  force  ot'one  of  the  tu- 
telary interests — tear  of  shame  —  the  wretched 
woman  was  driven  (we  see)  into  an  enterpuse  of 
murder  against  the  lives  of  two  innocent  persons : 
as  by  the  same  impulse,  so  many  unhappy  uo- 
men  are  every  day  drawn  into  a  transgression, 
which,  by  a  blind" abuse  of  power,  is  devoted  to 
the  same  murderous  punishment,  because,  by  an 
abuse  of  language,  called  by  the  same  name. 

*  This  absurd  custom  of  putting  aldermen 
in  the  commission,  was  continued  by  the  4  &  A 
Will.  IV.  c.  3t>.  As  most  of  these  gentlemen 
are  engaged  in  trade,  they  are  frequently  absent 
attending  to  their  own  affairs,  and  then  the 
public  business  is  effectually  stopped ;  for  unless 
there  are  two  commissioners  present  in  each  of 
the  two  courts,  all  the  proceedings  wotld  be  void. 
The  rule  is  to  have  a  real  judge,  who  does  the 
business,  with  an  alderman  sitting  by  his  side, 
reading  the  newspaper. 


fluenced,  perverted,  and  parti ,  the  per- 
ceptions presented  by-it  — the  sort  of  cogni- 
zance taken  of  it :  at  any  succeeding  point  of 
time,  it  may  have  influenced  in  like  manner 
the  recollection  of  it,  the  picture  retained  of 
it  in  the  mind.  For  the  will  is  on  all  occa- 
sions liable  to  be  influenced  by  interest.  At- 
tention is  in  great  measure  at  the  command  . 
oi  the  will:  and  by  a  partial  direction  given 
to  the  faculty  of  attention,  conception  and 
recollection  are  both  capable  of  being  ren- 
dered imperfect,  and  partial  to  one  side. 

On  looking  over  the  list  of  interests  and 
motives,  this  or  that  one  will  be  apt  to  pre- 
sent itself  as  being  likely,  upon  an  average, 
to  act  with  greater  force  than  this  or  that 
other.  Hut  theie  is  no  species  of  interest, 
the  action  of  which  has  not,  by  the  testimony 
of  experience,  been  proved  to  be  occasionally 
susceptible  of  every,  or  almost  every,  degree 
of  force,  from  the  lowest  to  the  highest.  In 
particular,  then*  is  none  the  action  of  which 
is  not  susceptible  of  a  degree  of  force  equal 
at  least  to  that  of  pecuniary  interest  created 
by  the  greatest  -urn  of  money  that  has  ever 
been  depending  upon  a  man's  evidence. 

A  consequence  is,  tlunt  from  the  mere 
observation  of  tlfe  <y>mr.s  of  the  interest  to 
which  the  action  of  a  man's  testimony  is 
exposed,  no  just  inference  can  be  formed  re- 
specting the  degree1. 

Another  consequence  is,  that  neither  on 
the  number  of  interests  and  motives  acting  on 
the  same  side,  can  any  such  inference  be 
groiindi  d.  For  suppose  halt  a  dozen  motives 
acting  on  one  side,  and  on  the  other  no  more 
than  one  :  in  the  instance  of  each  of  the  half 
dozen  interests,  the  degree  of  force  may  be 
so  low,  and  at  the  same  time  that  of  the 
single  interest  so  high,  that  the  single  one 
may  preponderate. 

This  state  vt  things  is  actually  exemplified 
fc  in  the  case  of  perjury  for  lucie.  In  the  charac- 
ter of  a  deducing,  a  mendacity-promoting  mo- 
tive, the  force  of  pecuniary  interest  prepon- 
derates over  thai  of  all  the  standing  tutelary 
and  mondaciU -rest raining  motives  —  love  of 
ca<e,  fear  of  shaiije,  fear  of  punishment,  fear 
of  (iod,  s\  mpath\  for  the  injured :  two,  three, 
four^or  all  five  ofithem,  as  the  case  may  be. 

If,  train  the  action  of  five  interests  of  as 
many  different  species  on  one  side,  while  there 
is  but  one  that  acts  on  the  opposite  ride,  the 
infeience  of  the  preponderantly  of  the  live 
over  the  one  is  not  conclusive,  —  much  less 
can  the  opposite  inference  be  so -7- the  pre- 
ponderancy  of  the  one  over  the  five.  On  this 
subject,  though  no  ju-t  inference,  iit  for  the 
guidance  of  judicial  conduct,  can  be  deduced 
from  numbers,  yet  if  it  were  necessary  to 
frame  such  an  inference,  the  one  nearest  to 
truth  would  be  that  which  should  pronounce 
the  chance  in  favour  of  the  preponderancy  of 
the  five  to  be  as  6  to  I. 
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As  the  conformity  or  disconformity  of  a 
man's  testimony  to  the  line  of  truth,  will,  in 
relation  to  each  distinguishable  fact,  depend 
upon  the  clear  amount  of  the  aggregate  force 
of  interest  acting  upon  it  in  relation  to  that 
fact,  —  and 'that  amount  will  depend  upon 
the  difference  between  the  sums  of  the  forces 
on  both  sides,  —  it  is  equally  the  business  of 
the  ]udge  (in  order  to  enable  himself  to 
form  a  right  judgment  conreimng  the  ne- 
dence  due  to  the  testimony,)  to  bring  to  light 
all  those  mteiests  To  confine1  his  consi- 
deration to  any  one  of  them,  would  be  as 
effectual  a  means  as  he  could  employ,  weie 
it  his  desire  to  be  deceived 

The  testimony  of  every  man  being  *it  4!! 
times  exposed  to  the  action  of  the  tutelaiy, 
the  mendacity-iestraining  inteiests,  some  01 
all  of  them,  —  while  his  being  exposed  to  the 
action  of  any  inteiest  acting  in  a  minuter 
direction — acting  in  the  character  of  a  men- 
dacity-promoting interest,  is  but  mattei  ot 
accident,  —it  follows,  that  111  the  ca*e  of  an\ 
given  witness  (antecedently  to,  01  abstrac- 
tion made  of,  his  p<irticulai  situation  and  en  - 
cum  stances,)  truth  is,  in  every  part  of  his 
testimony,  more  « probable  than  falsehood 
The  only  interest  he  has,  avts,  on  this  sup- 
position, on  the  side  of  truth 

On  this  supposition,  the  absence  of  men- 
dacity, and  even  of  bias,  is  on  his  pai  t  coi  tain 
The  truth  of  Ins  testimonj  would  alto  be 
equally  ceitain,  were  it  not  for  the  nilium- 
ties  to  which,  in  the  chaiactei  of  «i  witness, 
the  intellectual  pait  of  eveiy  man's  fiame  is 
liable  ;  —  viz  1  Onginal  mis-conception  01 
non-perception  ,  2  Subsequent  oblivion  01 
mis-recollection,  3  Mis-c\pirsMon 

So  many  different  facts  A*  thne  are,  that 
it  falls  in  a  man's  way  to  speak  of  in  the  de- 
livery of  his  testimony,  to  the  action  of  so 
many  different  groups  ot  interests  may  it  hap- 
pen to  his  testimony  to  be  exposed 

A  consequence  is,  that  the  testuftony  of 
the  same  man  may  be  tiue  m  some  paits, 
false  and  mendacious  in  bthcis 

Where  a  man's  testimony  is  not  exposed 
bo  the  action  of  any  interest  acting  in  a  si- 
nister direction,  he  will  have  either  no  wish 
it  all  in  relation  to  the  event  of  the  cause, 
3r  if  he  has  any  wish,  it  will  be  on  tlu  side  of 
truth  and  justice. 

If,  at  the  same  tune  that  it  stands  exposed 
to  the  mendacity -rest  taming  foice  of  the  tu- 
telary interests,  it  is  exposed  to  the  force  of 
my  interest  or  group  of  interests  acting  in  a 
sinister  direction,  his  wishes  will  be  on  that 
side:  and  his  testimony,  if  true,  will  pro  tanto 
aave  run  counter  to  the  current  of  his  wishes 
If,  at  the  same  time,  it  is  exposed  to  the 
force  of  any  particular  occasional  interest  act- 
ng  on  the  same  side  with  that  of  the  stand- 
ng  tutelary  ones,  there  will  then  be  interest 
igainst  interest,  and  his  wishes  will  be  on 
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one  side  or  the  other,  according  to  the 
comparative  force  of  the  contending  masses 
of  casual  intei e§t 

When  the  testimony  of  a  man  is  delivered, 
in  a  cause  in  which  he  is  a  party  concerned 
in  interest, — in  respect  of  every  fact  which, 
to  his  eyes,  piesents  itself  as  of  a  nature  to 
exercise  an  influence  on  the  event  of  the 
cause,  his  testimony  is  exposed  to  the  action 
of  interest  in  a  sinister  direction ,  and  by 
\\hdtevei  part  of  his  testimony  ^if  any)  a  fact 
is  elicited,  the  tendency  of  which  is  to  con- 
tubute  anything  tow  aids  causing  the  suit  to 
tei  inmate  to  his  disadvantage,  that  pait  ot  his 
testimony  tuns  countei  to  the  cuircnt  of  his 
wishes.  As  often  as  this  is  the  case  (i  e  that 
a  fact  possessing  such  a  tendency  is  disclosed 
by  his  testimony,)  theie  is,  in  legaid  to  every 
such  fact  so  abetted  by  him,  A  ceitamty  that 
the  disclosure  of  it  has  not  been  brought  about 
by  the  action  of  any  simstci  inteiest,  and 
theiefore,  tlfiit,  if  not  tiue,  it  is  at  any  rate 
not  believed  by  him  to  be  faKe  and  that  the 
falsity  (it  there  be  any)  ib  the  lesult  not  ot 
any  sinister  inteiest  acting  on  the  will,  but  of 
some  infnmity  (as  above)  the  seat  of  \\lmh 
is  in  the  intellectual  branch  ot  IIN  ft  aim*  In 
so  far,  therefore,  as  tf»e  testimony  a  man  gives 
is  of  a  natuie  to  opeinte  to  his  disadvantage, 
it  presents  a  stronger  leason  ioi  its  being  ic- 
gaided  as  tiue,  than  can  be  piesonted  by  tcs- 
tunoriv  to  the  same  effect  by  an  y  othei  pel  son 
As  icii  as  a  man's  testimony  makes  against 
himself,  it  pioduces  naturally  on  the  mind  of 
the  judge  a  stronger  persuasion  ot  iN  truth, 
than  can  be  piodiu  ed  by  the  testimony  of  any 
extraneous  \utncss 

To  gain  cicdcme  foi  a  fact  \ihuh,  tun1  01 
false,  has  bijcn  boho\ed  b>  the  witness  to  be 
true, — instances  have  sometimes  happened, 
where,  by  his  testimony,  he  h.is  deposed  to 
facts,  of  the  falsity  of  which  he  himself  \\as 
conscious  at  the  tune  * 

Hence  another  consideration,  helping  to 


*  To  apply  this  to  religion.  In  perhaps  all 
religions  there  have  been  sh  urn  miracles  per- 
formed, and  false  accounts  ot  miracles  never  per- 
formed. But,  from  a  man's  having  joined  in  the 
performance  of  a  sham  miracle,  or  fabricated  an 
account  of  a  miracle  known  by  himself  never  to 
have  been  performed,  we  are  not  to  conclude 
that  in  each  instance  he  has  disbelieved  the  ex- 
istence of  miracles  of  earlier  date,  said  to  have 
been  wrought  under  the  same  religion.  These 
miracles  (says  he  to  himself)  are  true;  but  at 
the  present  conjuncture  they  do  not  produce  that 
general  conviction  which  it  were  so  much  to  be 
wished  they  did  Let  us  aid  the  efficacy  of  truth 
by  a  pious  and  useful  falsehood. 

By  whomsoever  else  such  policy  may  be  con- 
demned, it  can  never  with  any  consistency  be 
condemned  by  any  of  those  lawyers  who,  on  such 
an  infinite  variety  of  occasions,  and  without  any 
assignable  specific  use,  have  given  invention, 
currency,  or  support,  to  so  many  pernicious  false- 
hoods. 
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show  the  weakness  of  the  inference,  that, 
because  in  one  part  of  his  testimony  a  man 
has  been  false,  even  to  mendacity,  therefore 
in  all  the  other  parts  of  his  testimony  he  ha* 
also  been  false:  the  erroneousness  of  the  rule, 
False  in  one  thing1,  therefore  in  ever)  thing  ; 
or,  Onre  false,  and  alwa\<  false. 

Without  being  mendacious,  it  may  happen 
to  a  man's  testimony  to  be  false  ;  and  that, 
too,  even  in  consequence  of  the  action  of  in- 
terest :  this  is  the  case  of  kins. 

By  the  force  of  bins,  understand  the  force 
of  any  interest  acting  on  his  testimony  in  a 
sinister  direction,  and  in  such  manner  as  to 
produce,  on  the  part  of  such  his  testimony, 
a  departure  from  the  line  of  truth,  but  a  de- 
parture such  as  he  is  not.  conscious  of. 

Falsehoods  produced  by  bias,  aie  such,  and 
such  alone,  of  the  faUity  of  which,  lie  by 
whom  the  false  testimony  is  delivered  is  not 
conscious  at  the  time,  f 

It  is  not  every  sort  of  falsehood  that  a  man 
is  capable  of  uttering,  or  lit  least  apt  to  utter, 
without  being  conscious  of. 

The  sorts  of  falsehoods  into  which  a  man 
is  most  apt  to  be  led,  lire  the  following,  viz. 

1.  Negative  falsehoods;  falsehoods  consist- 
ing in  the  denial  of  some  fact  or  circumstance 
which  in  reality  took  place. 

A  man's  attention  is,  in  a  givH  degree,  at 
his  command  :  \\hich  is  as  much  as  to  say, 
under  the  direction  ol  his  wishes.  What, 
on  any  account,  he  finds  <i  pleasure  —  an  un- 
mixed pleasme,  in  attending  to,  he  attends 
to  of  course  :  what  it  gives  him  pain  to  at- 
tend to  (understand,  a  clear  balance  on  the 
side  of  pain,)  he  withdraws  his  attention 
from;  unless  the  pain  produced  by  the  per- 
ception be  so  great  as>  to  divest  him  of  the 
command  he  possesses  over  his  attention  in 
slighter  cases. 

2.  Falsehoods   in  degree;    or,    in    other 
words,  falsehood*  of  exaggeiation  .  falsehoods 
respecting  decree,  —  viz.  in  number,  weight, 
or  measure.     Of  the  exact  degiee  he  ha*  ho 
recollection,  of  the  conectness  of  which  he 
is  himself  persuaded  :  if  he  has,  the  falsity  is 
mendacity,  not  the  pine  result  of  bias,     lie 
is  fearful  of  departing  from  the  truth,  to  the 
prejudice   of  that  side  to  which  his  wishes 
are  attached:  by  this  fear  he  is  driven  into 
an  error  on  the  opposite  side  —  an  error  to  the 
prejudice  of  the  opposite  side.     Suppose  the 
falsity  consists  in   representing   the  degree 
greater  than  it  is.      Under  the  apprehension 
of  representing  it  as  less  than  the  reality,  he 
has  represented  it  as  being  greater.    The  con- 
siderations which  pleaded  in  favour  of  increase 
being  conformable  to  the  bent  of  his  wishes, 
being  agreeable  to  him,  being  sources  of  plea- 
sure, the  force  of  his  attention  was  directed 
upon  them,  since  it  went  to  increase  that 
pleasure.     On  the  other  tide,  pain  being  the 
consequence  and  accompaniment  of  the  atten- 


tion, the  attention  as  naturally  turned  aside 
from  it. 


CHAPTER  III. 

OF  PECUNIARY  TNI  KRI'S  F,  CONSIDERED  ASA 
GROUND  OF  UNTRUSTWORTHINESS  IN  TES- 
TIMONY.* 

IN  estimating  the  force  of  a  pecuniary  inte- 
rest in  its  action  upon  the  testimony  of  u  man 
whn*e  character  in  respect  of  probity  is  not 
taken  into  consideration,  two  main  points  are 
to  be  considered  :  — 

1.  The  value  ot  the  respective  intercuts  in 
themselves. 

2.  The  pecuniary  circumstances  of  the  per- 
son. 

In  estimating  the  value  of  a  pecuniary  in- 
terest, four  points  are  to  be  considered :  — 

1.  The  magnitude  of  the  sum  by  which  it 
is  represented. 

2.  The  value  of  it  in  respect  of  time;  i.  e. 
according  as  it  is  in  possession  or  not  in  pos- 
session. 

tf.  If  not  in  possession,  the  value  of  it  in 
respect  of  certainty,  according  as  the  interest 
is  vested,  or  the  possession  depending  for  iU 
commencement  upon  contingencies. 

4.  The  duration  of  it:  in  respect  of  which 
(in  so  far  as  the  intoiest  is  represented  by  a 
sum  of  money)  perpetuity,  unless  anything 
be  specified  to  the  contrary,  is  supposed. 

In  whatsoever  shape  the  property  creative 


*  If  the  slight  sketch,  in  the  way  of  instruc- 
tion, hero  giNcn,  be  of  use  with  reference  to  the 
present  purposes,  so  will  it  for  the  purpose  of 
divers  other  operations  pcriormablc  on  the  Held 
of  iiidic.iture:  as,  for  example:  — 

1.  Liquid^  ion  nf  the  quantum  of  punishment, 
when  (in  part  *r  in  whole)  pecuniary. 

i?.  Liquidation  of  the  quantum  which,  in  the 
name  o(»  satisfaction  for  loss,  with  or  without  in- 
jury,  a  plaintiff* ought  to  receive. 

3.  Liquidation  olttoe  quantum  which,  on  the 
same  score,  a  defendant  ought  to  be  compelled 
to  my. 

For,  on  this  guountl.  the  views  of  the  judge 
will  he  incomplete  and  partial,  if  (where  the 
importance  of  thcj  cause  warrants  it,  and  the 
dilll'Venijc1  of  circumstances  ia  considerable)  the 
circumstances  on  both  sides  be  not  taken  into 
the  account. 

4.  Adjustment  of  the  pecuniary  burthen  proper 
to  be  occasionally  imposed  on  parties,  extraneous 
witnesses,  or  third  pmsons,  in  the  course  of  pro- 
cedure, rather  than  that  failure  of  justice  or  mis- 
decision  should  take  place.   See  Book  IX.  Part 
II.  Cases  in  winch  Exclusion  is  proper;  Chaps. 
II.  and  III.  Vexation  and  Expense. 

On  all  these  accounts  taken  together,  a  com- 
plete and  carefully  constructed  set  of  instructions 
on  this  head  would,  in  every  code  of  procedure, 
he  a  fit  and  useful,  not  to  say  a  necessary,  docu- 
ment. 

The  present  pretends  to  no  other  character 
than  that  of  a  sample,  and  imperfect  outline. 
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ut  the  interest  happens  to  be — where  (for 
the  purpose  of  comparison  with  another  in- 
terest) any  correct  estimate  is  to  be  formed 
of  it, — it  must,  if  not  already  existing  in  the 
shape  of  a  sum  of  money,  be  reduced  to  that 
shape. 

The  value,  and  consequently  the  menda- 
city-promoting force,  of  a  pecuniary  interest, 
the  money  not  being  in  hand,  is  less  and  less, 
in  proportion  as  the  tune  at  \\hich  it  ib  to  be 
in  hand  is  more  and  more  distant 

So  (the  time  at  which,  if  at  all,  it  is  to 
come  in  band,  being  given,)  in  proportion  as 
the  event  of  its  coming  in  bund  is  inure  or 
less  uncertain 9i  e  in  the  pi opoition  between 
the  number  representative  of  the  chances 
against  its  coming  in  band,  and  the  number 
representative  of  the  chances  in  favour  ot  its 
corning  in  hand 

In  regard  to  uncertainty,  a  distinction  must 
be  noted  between  the  ca*e  where  the  event 
depends  merely  upon  physical  causes,  not 
depending  in  ordinal y  cases  upon  the  will  of 
man  (mch  as  the  death  of  Tituis  before  that 
of  Sempromus,)  and  the  case  where  it  de- 
pends wholly  or  partly  upon  moral  causes 
(such  as  the  will«of  Titms  or  Seinpionuis) 
In  the  former  case,  the  interest  will  in  gene- 
ral have  a  lateable  value;  and  the  foice  of 
it  may  be  rated  at  the  sum  which,  if  sold,  it 
would  (as  supposed)  produce  In  the  other 
case,  it  cannot,  geneially  ^peaking,  have  any 
rateable  value,  and  yet  the  force  of  it,  when 
acting  upon  testimony,  may  be  little  different 
from  that  which  it  would  act  \vith,  were  the 
receipt  of  the  sum  legarded  as  not  subject  to 
uncertainty. 

Suppose  a  son,  the  only  child  of  his  father, 
the  fathei  a  wulouer,  and  beyond  the  age 
at  which  it  is  usual  for  men  to  many,  01,  if 
married,  to  beget  children  the  estate  of  the 
father  at  his  own  disposal,  notrassured  to  the 
son  by  law  of  the  disposition  of  the  fathei,. 
in  respect  of  amity  towaids  the  son,1  nothing 
known,  theiefore  amity,  to  be  presumed  At 
rnaiket,  the  interest  ot  the  son  in  the  pio- 
perty  in  possession  ot  the  father  (he  not  join- 
ing in  the  sale)  would  notrbe  saleable  Yet, 
suppose  the  title  of  the  father  to  the  whole 
estate  to  be  in  dispute,  and  the  son  examined 
as  a  witness  the  force  with  which  Vhe  men- 
dacity-promoting interest  cieated  by  the  value 
of  the  estate,  acted  upon  his  bosom,  would 
not  be  in  this  rase  materially  less  than  what 
it  would  be  had  the  estate  been  assured  to 
him  bylaw, — \u  to  be  received  by  him  aftei 
and  upon  his  father's  decease 

In  like  manner  (even  setting  aside  what- 
ever interest  might  in  this  case  be  constituted 
by  the  tie  of  sympathy,)  the  force  with  which 
their  respective  interests  in  the  estate  acted 
on  their  respective  bosoms,  would  not,  in  the 
bosom  of  the  son,  be  diminished  by  a  sum  so 
great  as  the  sum  representative  of  the  value 


of, the  estate  for  and  during  the  father's  life; 
inasmuch  as,  during  the  life  of  the  father,  the 
son  is  naturally  a  sharer  in  the  advantages 
attached  to  the  father's  property,  notwith- 
standing the  legal  dependency  of  the  quantum 
of  that  share  upon  the  father's  pleasure. 

In  a  rough  way,  and  even  in  a  way  suf- 
ficiently adapted  to  divers  other  pui  poses,  the 
state  ot  a  man's  circumstances  may  be  express- 
ed by  the  difference  between  the  saleable  value 
of  his  property  in  hand,  and  the  sum  of  the 
debts  (including  pecuniary  obligations  of  all 
sorts)  to  the  dischaige  of  which  he  stands 
bound 

But,  for  the  purpose  of  estimating  the  se- 
ductive foit'c  with  which  a  given  mass  of 
pecuniaiy  interest  may  be  considered  as  act- 
ing on  a  man's  testimony,  seveial  othei  cu- 
cumstances  will  requne  to  be  taken  into 
account,  viz. — 

1  The  state  of  his  pecuniaiy  circumstances 
in  respect  oi*  present  exigency  or  the  propor- 
tion between  present  need  and  present  means : 
and  this,  whether  the;  sum  in  question  be  need- 
ful for  the  purpose  of  pi ocuung greater  profit, 
or  of  saving  linn  from  greatei  loss     Remem- 
ber, to  this  purpose,  the  story  of  Esau,  who, 
under  the  piessure  of  hungei,  sold  his  birth- 
light  for  a  mess  of  Cottage. 

2  Pi  opoition  between  his  exigencies,  in 
lespect  of  domestic  relations,  and  his  pecu- 
niaiy means,  accoiding  as  ihe  effect  of  such 
relations  is  to  chaige  him  with  pecuniaiy  ob- 
ligations, or  to  afford  him  pecuniary  support. 
Whethei  the  proposed  witness  be  of  the  one 
sex  or  the  other,  be  unmamed  01  married, 
be  childless  or  have  child i  en,  and  in  what 
luunbei,  and  whether  ai  rived  or  aot  anived 
at  a  state  of  self-mamtcmuuc,  whether  they 
be  lespectively  of  that  sex  \\hieh  has  fewest 
wants  and  most  resouices,  or  of  that  which 
has  most  wants  and  fewest  lesources,  with 
what  othei  relations  (if  any)  in  any  of  the 
lines  of  natuial  lelationship,  descending,  as- 
Ending,  or  collateral,  the  witness  has  any 
connexion,  contiibuting,  as  above,  to  aug- 
ment the  sum  of  his  lesouices  on  one  hand, 
01  that  of  his  exigencies  on  the  other. 

3  Pi  opoition  between  his  pecuniaiy  means 
(vu  the  clear  amount  of  them,  after  addi- 
tion of  the  amount  of  domestic  supplies,  and 
deduction  of  the  amount  of  domestic  chaiges, 
as  above,)  between  his  pecuniary  means  thus 
explained,  and  his  exigencies  (if  any)  in  re- 
spect of  political  station  in  life     since,  of  £wo 
pei  sons  with  the  same  quantum  of  clear  pe- 
cuniaiy means  —  one,  low  in  lank,  may  be  in 
a  state  of  affluence  —  another,  high  in  rank, 
in  a  state  of  indigence. 

4,  Habitual  late  of  expense  is  not  in  this 
respect  altogether  without  its  influence.  Two 
men,  in  pecuniary  circumstances  in  every  re- 
spect equal  —  the  one  habitually  spending  his 
whole  income,  th*  other  but  the  half  of  his, 
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in,  in  the  shape  of  extraordinary  gain,  or 
going  out,  in  the  shape  of  extraordinary  loss, 
will  be  apt  to  find  the  testimony  of  the  non- 
saving  man  more  sensible  to  its  influence  than 
than  that  of  the  saving  num. 

For  the  guidance  ot  the  judge's  mind,  in 
the  formation  of  his  estimate  of  the  tiust- 
vvorthiness  of  the  deponent's  testimony,  it 
will  in  most  cases  not  be  worth  while  tor  him 
to  subject  either  the  deponent  or  him<*clt  (not 
to  speak  of  extraneous  witnesses)  to  the  vex- 
ation attached  to  a  chain  ot  investigation  thus 
particular  and  intricate.  Hut  tht-ie  are  cases 
in  which  it  may :  and  since  it  will  often  hap- 
pen that,  of  the  above  particulars,  a  number 
more  or  less  considerable  \vill  come  to  light 
in  the  course  of  the  cau*e,  as  it  were  of  them- 
selves, or  without  any  trouble  worth  regard- 
ing,—  on  this  account  it  seems  drsiiable  that 
the  influence  of  them  should  be  habitually 
present  to  the  mind  ot  the  judge. 

The  sum  in  question  —and  a  man's  sen- 
sibility to  pccuni.u  >  influence,  in  ^o  far  as  it 
ran  be  collected  irom  ciicunMunces  ot  an 
external  nature  (as  above,) — being  both 
given —  tin  influence  of  the  same  sum  will  be 
gi eater — much  gic.itcr,  fti  the  case  of  its  go- 
ing (»ut  ot  hand,  in  the  *iiape  ot  antecedently 
unexpected  /ass,  than  in  the  ca>e  of  its  coming 
into  hand,  in  the  shape  ot  antc<  i  uently  un- 
expected tjnin. 

Value  of  a  man's  property  to-day,  say 
£1000:  sum  at  stake  upon  his  testimony, 
£500.  Let  this  MIIII  be  taken  hum  him  to- 
morrow,—  the  amount  of  hispiopeity  to-day 
is  twice  as  gieat  as  what  it  will  be  to-mor- 
row. Hut  let  this  same  sum  he  given  to  him 
to-moirow,  —  the  value  of  his  pioporty  to- 
morrow will  not  be  twice  as  gicat  as  it  is 
to-day. 

Hut  suppose  that  it  even  were  t \\ire  as 
great:  the  matter  ot  \\ealth  is  of  no  value, 
but  in  propoition  to  its  influence  in  respect 
of  happiness.  Multifdv  the  sum  of  a  inaif  * 
proputy  by  2,  by  10,  In  100,  by  1000,  there 
is  not  the  Miialle-t  ica-on  lor  supposing  that 
the  sum  ot  his  happiness  is  increased  in  any 
such  proportion,  or  in  any  one  approaching 
to  it:  multiply  his  pioperty  b\  a  thousand, 
it  may  still  be;  a  matter  of  doubt,  whether, 
by  that  vast  addition,  \ou  add  as  much  to 
his  happiness,  us  \ou  take  away  tiom  it  by 
dividing  his  propeity  by  2,  by  taking  fiom 
him  but  the  halt  of  it. 

In  many  instances  there  will  be  a  difficulty 
in  deciding,  in  the  case  of  receipt  of  money, 
whether  it  be  to  be  placed  to  the  account  ot 
gain,  or  of  exemption  from  loss:  and,  in  like 
manner,  in  case  of  disbursement,  whether  to 
the  account  of  loss,  or  of  non-iece^pt  of  gain. 
Of  this  difficulty,  when  it  occurs,  it  concerns 
the  judge  to  be  aware:  but  there  are  many 
instances  in  which  it  has  no  place. 


CHAPTER  IV. 


OF  INTEREST  DKRIVI'D  FROM  SOCIAL  CON- 
NKX10KS  IN  U1-NKUAL. 

GAIN  or  loss  may  be  expected  either  from 
the  compulsory  operation  ot  law,  or  from  the 
uncooiced  conduct  of  indiNiduals 

The  value  of  the  sum  at  stake  being  given, 
and  the  degiees  ot  proximity  and  certainty 
respectively  attached  to  the  receipt  or  loss  of 
it  being  given,  —  whether  it  be  from  the  dis- 
pensations of  law  that  the  assmance  of  ac- 
quisition 01  loss  i&deiived,  is  a  question,  the 
answer  to  which  makes  (it  is  evident)  no 
difltrcncc  in  the  value  of  the  interest,  nor 
thence  in  the  foice  with  \\lucli  it  is  likely  to 
act  upon  testimony  in  the  character  of  a 
mendacity-pi  omoting  or  mendacity-restrain- 
ing niotixc. 

It\in  icspcct  of  the  value  of  the  interests 
created,  and  the  force  with  which  they  re- 
spect ivelv  act  upon  testimony)  acquisition 
and  loss,  when  considered  as  resulting  from 
the  dispensations  ot  law,  are  in  genenil  supe- 
rior to  acquisition  or  loss  to  the  same  amount 
\\hen  expected  fiom  CUU.MVI  with  which  law 
does  not  intcrlcrt1,  —  this  superiority  is  far 
horn  being  constant  or  um\crsal.  Of  the 
operations  of  law  the  effect  can  never  be  so 
prompt  as  the  eiloct  of  opeiations  in  which 
the  law  has  m>  concern  is  in  many  instances. 
And,  how  neccsjsarv  soever  the  coercive  and 
piotecthc  toico  of  law  may  in  geneial  be,  to 
the  giving  to  men's  possessions  a  degree  of 
certainty  not  demable  fiom  any  other  source, 
—  \et,  in  man>  instances,  acquisition  or  loss, 
looked  to  trom  this  or  that  somce,  will  appear 
to  a  particular  individual  still  more  certain, 
a*  well  as  prompt,  than  any  acquisition  or 
loss  to  the  same  amount  that  could  have  been 
expected  by  h/m  fiom  the  hand  of  law. 

For  yeais  together  a  journcjman  has  been 
emploved  by  the  same  muster  at  u  guinea 
and  a  half  a-week.  fjom  any  other  master  he 
\\ouhl  not  expect  to  get  above  one  guinea  a- 
\\eek:  it  is  in  the  powei  of  the  master,  any 
Satmday  evening;  in  the  year,  to  break  off  all 
connexion  with  him  on  paying  him  the  guinea 
and  ,1  halt  for  lr>  week's  woik.  Says  the 
master  t.>  the  journeyman,  On  Friday  next 
you  are  to  appear  in  such  or  such  a  court:  if, 
on  that  occasion,  jou  do  not  give  testimony 
to  such  or  such  an  ellect,  the  wages  you  re- 
ceive the  next  day  will  be  the  last  wages  you 
ever  receive  trom  me.  Who  does  not  see 
that  the  torce  with  which  a  threat  to  this 
elfect  acts  on  the  testimony,  will  be  greater 
than  if,  in  the  event  of  his  giving  a  testimony 
opposite  to  that  required  ot  him  as  above,  he 
were  to  incur  a  legal  debt  to  the  amount  of 
twenty-six  guineas  ^a  gear's  extra  wages,) 
he  not  being  destitute  ot  the  means  of  pay- 
ing it  ? 
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Vary  the  case,  by  substituting  for  employer  ! 
and  journeyman,  cusfomer  and  dealer :  both 
of  these  in  the  condition  of  masters  the  re- 
sult, in  respect  of  the  action  of  the  interest 
on  the  testimony  of  the  witness,  will  not  be 
materially  different 

Let  the  event,  on  whirh  the  supposed  debt 
of  twenty-six  guineas  attaches  upon  the  join- 
neyman,  be  this  —  viz  (hat  of  the  master's 
gamiiig  the  cau-e  Here,  then,  is  an  appaient 
interest,  appealing  to  act  upon  the  witness 
in  such  manner  as  to  incite  him  to  testify 
against  his  master,  though  it  wore  at  the 
expense  of  truth ,  while  yet,  in  fact,  he -is 
incited  to  testify  in  favour  of  his  mastei,  by 
an  opposite  interest,  winch,  though  pet  haps 
not  apparent,  is  much  bt longer  than  the  ap- 
parent one 

Ties  of  this  sort  are  alike  obvious  and  nu- 
merous In  point  of  force  —  even  supposing 
the  interest  cieated  in  each  instance  to  be  a 
mere  pecumaiy  inteiest,  unfoi  tilled  by  any 
mixture  of  sympathy  —  it  is  no  moie  suscep- 
tible of  any  deteimmate  limits  than  the  mtc- 
lest  constituted  by  a  liquidated  sum  payable 
on  the  spot.  If,  then,  to  the  exclusion  of 
these  less  conspicuous  hat  not  less  po\\eiful 
ties,  the  judge  were  to  keep  his  eye  fixed  on 
the  interest  constituted  by  a  liquidated  pe- 
cuniary sum,  he  would  be  in  a  way  to  be 
continually  deceived  * 

If,  in  the  ca^es  where  it  is  thus,  as  it  were, 
latent  and  unconspiruoiii,  the  single  foice  of 
pecuniary  interest  is  capable  of  using  to  a 
level  with  any  to  \\hidi  a  conspicuous  inte- 
rest of  the  same  kind  is  usually  wont  to  use, 
—  much  moic  is  it  wheie  it  happens  to  it  to 
be  corroboiated  by  the  force  ot  sympathy 

In  this  situation,  in  the  ordinal y  state  of 
things,  aie  to  be  found  the  seveial  de&cnp- 
tions  of  persons  who  stand  connected  \\ith 
others  by  the  lies  of  natural  relationship  — 

]  The  child,  with  lefeiencc  to  tliefaihei,< 
or  mother,  or  both. 

2,  Any  peison  junior,  in  age,  by  whom  ex- 
pectations are  entertained  fiom  the  bounty  of 
a  relation  senior  in  age,  \\hetlicr  in  the  sim- 
ple ascending  line  (as  graildfathei  or  gi ami- 
mother,)  01  in  the  double  or  collateral  line 
(as  uncle  or  aunt  in  any  degice,  or  thcfi  de- 
scendants in  any  degrees  )  lf 

Exclusive  ot  the  complex  interest  com- 
posed of  a  mixture  of  pecunidiy  interest  and 
natmal  sympathy,  is  the  inteiest  \\luch  has 
place  where  the  one  of  the  parties  is  subject 


*  In  virtue  of  the  existing  exclusionary  rules, 
this  state  of  constant  deception  has  been,  time 
out  of  mind,  the  lot  of  English  judges.  But,  the 
mischief  falling  exclusively  upon  the  party  in 
the  right,  while  the  advantage  of  it  is  shared 
between  the  party  in  the  wrong  and  the  firm  in 
which  the  judges  are  the  acting  partners,  no  de- 
ception (it  has  been  seen)  was  ever  submitted  to 
with  a  wore  unruffled  acquiesence. 


t6  the  direction   and   government    of  the 
other 

The  case  in  which  this  sort  of  interest  is 
capable  of  existing  in  its  purest  state,  un- 
mixed with  any  ot  the  other  interests  that 
are  so  naturally  connected  with  it,  is  that 
which,  in  the  bosom  of  the  ward,  is  created 
by  his  dependence  on  the  guaidian  Pecu- 
niary inteiest,  howsoever  accidentally  com- 
bmable  with  it,  belongs  not  to  the  case  and 
as  to  sympathy,  if  it  be  a  natural  accompani- 
ment, neithei  is  antipathy  an  unnatural  one: 
at  any  rate,  it  it  be  supposed  that  upon  an 
average  there  is  a  balance  on  the  side  of  sym- 
pathy, it  cannot  be  supposed  that  this  balance 
can  in  its  amount  approach  neai  to  that  which 
has  place  in  the  moie  culinary  ca*e,  where  the 
relationships  of  guardian  and  patent  are  com- 
bined in  the  same  peison 

Now  the  interest  cieated  by  dependence 
on  natuial/lomestic  powei,  —  ot  what  is  it 
composed  ?  Ot  the  lear  of  pains  of  many 
kinds,  added  to  the  hope  of  pleasuies  of  most 
kinds 

The  interest  capable  of  bone,  cieated  in 
the  bosom  ot  the  domestic  suboidmate,  by 
his  dependence  on  ^is  correlative  supeioidi- 
nate,  is  so  obvious^  as  scauely  to  requne 
mention,  though  it  weie  only  in  the  way  of 
memento 

The  inteiest  capable  of  being  created  by 
llu1  same  relationship  in  the  bosorn  of  the  su- 
IMMIOI,  —  this  inteiest,  ho\\ soever  obvious,  is 
somewhat  less  obvious  than  the  interest  cie- 
ated in  the  cot  relative  and  opposite  case 

In  gcncicil,  and  throughout  the  cncle  of 
domestic  lelation^hips,  the  social  interest  — 
the  interest  of  syi  ipathy,  is  apt  to  exist  in 
gieatci  foi  co  in  the  bosom  of  the  supeioidi- 
nate,  than  in  the  bosom  of  the  suboidmate  — 
in  the  bosom  of  the  patent  than  in  the  bosom 
of  the  child ,  and  so  on  thiougb  the  string  of 
nioio  and  more  distant  relationships,  \\hich 
are,  as  it  weie,  the  images,  fainter  and  fainter 
{he  oftenei  they  are  tiansuntted  01  icflectei, 
of  the  relationship  betwixt  paient  and  childc 
Of  this  dispanty,  the  c.uise  is  to  be  found  in 
the  pleasuie  of  power  peculiar  to  the  paient, 
and  in  which  the  child,  though  the  source  of 
it,  has  no  share  If  in  this  or  that  instance 
the  balance  be  reversed,  the  cause  is  to  be 
looked  foi  paitly  in  the  supenoi  sensibility 
of  jouth,  paitly  in  the  idiosynciatic  tempera- 
ment of  the  individual 

But  besides  tlus  socnl  inteiest,  the  rela- 
tionship of  the  supenor  to  the  suboidmate  is 
susceptible  of  giving  lodgment  to  an  interest 
of  the  self-regaiding  kind,  which  must  not 
be  overlooked.  In  the  case  of  paient  and 
child,  the  super  101  stands  bound  by  a  variety 
of  ties  to^nake  provision  for  the  sustenance 
of  the  subordinate  But,  the  more  of  his  sus- 
tenance the  child  draws  from  souices  other 
than  the  pecuniary  funds  of  the  parent,  th* 
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less  is  the  quantit}  by  xxhich  it  is 
he  should  diminish  the  amount  of  these  fund 
As  often,  thereto!  e,  as  mom1}  is  at  stake  in 
a  suit  to  \\hich  the  child  is  pait},  and  the 
parent  a  witness,  —  the  interest  to  tin*  ac- 
tion of  which  the  testimony  ot  the  xxitne^s- 
is  exposed,  add-  to  the  univeisall  x-opciatixc 
social  interest  an  intcicst  strictly  pecumaix, 
an  interest  ot  the  sclt-iegaiding  kind.  And 
so,  in  regard  to  all  *peison«  standing  in  this 
respect  in  the  place  of  patents:  allowance  be- 
ing made  for  the  compaiatixc  faint  ness  of  the 
obligation,  legal  or  moial,  in  their  le-pcclixe 
cases. 

An  interest  exeiting  its  influence  on  testi- 
mony, is  alike  capable  of  being  cieated  bx 
the  hope  of  good,  and  b\  the  teat  of  e\il.  On 
many  occasions,  the  object  being  gix  en,  hope 
and  fe.tr  looking  to  that  object  inn  into  one 
another,  and  are  undistingui^hable.  for  xx  hen 
a  good  ot  anx  kind  has  beut  habitual  in  a 
degree  sufficient  to  keep  up  expectation  ot 
its  contmuanee,  it  is  difficult  to  six  to  \\hich 
of  the  txxo  denominations,  hope  or  feat,  the 
expectation  entertained  in  i  elation  to  it  ouyht 
to  he  tefetred  in  pietcicncc  to  the  hope 
of  retaining,  or  to  the  teaifol  losing  it.  In  a 
more  pat  ticular  device,  the  ob^ei  \.ition  hold 
tiue  in  tegard  to  that  paiticular 
good,  \\hich  is  composed  of,  or  I 
efficient  cause,  the  itiatter  ot  weail! 
monex's  xxorth,  and  \\hate\ei  max 
had  by  me-ms  of  monev. 

llete  and  thcic,  pet  haps,  a  mascot  intcie-t 
may  be  tound,  consisting  ot  the  fe-u  c»l  e\il, 
without  Jinx  hope  ot  good-  a  ma^s  oi  inteicst 
liaxmg  no  connexion  in  anx  xxax  xxith  the 
matter  of  wealth.  Suppose  txxo  pel  sons  in 
office,  iiulit.ii  \  01  unmilitai  x  ,  the  one,  to  some 
pm  poses,  under  the  dncction  ot  the*  ollur; 
from  the  tax  inn  ot  the  supetioi,  the  inleiioi 
is  not  in  the  habit  ot  deux  ing,  nor  in  the  x\ax 
to  deiixe,  mom  x  01  monex's  xxoith  •  on  the 
pait  of  the  infenoi,  thcici'otc,  the  tc;u  ot  i  xil 
(if  it  exists  )  exists  ma  Mate  <it  it  lat  ix  e  put  it}, 
unmixed  xxith  the  hope  ot  good.  Suppose, 
then  (xx  hat  is  generallx  the  case,)  that  xxith- 
ou  t  committing  himself  in  anx  xxa}  (i.e.  xxith- 
out  Mibji  ctmg  hunselt  in  anx  dcgiec  to  leiral 
punishment,  or  even,  to  appeaiancc  at  least, 

to  anx  cei  tain  and  decided  poi  tioti  oi  shame,  ) 
»  • 

it  is  in   the   poxvci    oi   the  supenor  to  inflict 


«-ies  of 
*  lot  its 
.  im»iie\, 
be  to  he 


this  supposition,  fbe  non-pecuniary  interest 
by  xxhich  the  testimotix  ot  the  inferior  may 
be  acted  upon  in  anx  dtiection,  proper  or 
.sinister,  is  equal  to  a  pecuniaix  interest  eon- 
stituti^l  hv  the  exeiitnal  assurance  ot  a  loss 
(hi  h.i\im:  the  means  <  f  sustaining  it)  equal 
to  the  pi  i  sent  value  of  an  annuity  ot  ,£20  a 
\ear  foi  his  life;  at  txvelve  xeats'  purchase, 
sax  1TJU. 

In  the  case  of  these  s^veial  relationships, 
compaiison  being  made  between  s}inpathy 
and  antipathx,-  sxmpathy  xvill  natuially  be 
icgaidcd  as  the  -nit  ot  affection  pi  ('dominant, 
on  an  average  .  the  balance  of  such  affections 
as  aie  not  of  a  M'lf-ieiraidinff  natuie,  xvill 
natuiallx  be  looked  foi  on  that  side,  and  as 
adding  its  force  to  \\liatrvri  max  happen  to 
bt'exeited  bx  flu1  pecuntai}  inteiest,  and  the 
other  M'lt-teiMiding  otu1^ 

Hut  it  xxould  be  a  gloss  oversight,  and  a 
copious  souiee  ot  deception  to  the  judgi,  if 
(to  the  puipo-eot  judging  of  exidence,  or  to 
anx  other  pin  pose  J  he  xxeie  to  he  altogether 
unaxxank  ot  the  casual  picdominanc(k  ot  the 
dissocial  affection  of  antipathx  ,  even  bet  xxeen 
the  ncaicst  iclatmiis.  On  a  xMiiety  of  occa- 
sions xx  Inch  loice  themselves  upon  his  viexv, 
he  beholds  tin1  mai  ks  and  ti  mN  of  their  anti- 
pathv  in  the  suits  to  xxhich  they  ate  the  con- 
tending panics-  and  well  ma\  he  conceive 
that  the  ca-es  in  xxhich  the  antipath}  thus 
tnanitc-ts  iNrlt,  foi  in  but  a  )>ait,  and  that  a 
small  p.  lit,  ot  tlioM»  in  xxhich  it  exi^t^,  and 
that  in  a  deiriee  capable  of  iixei  citing  on  tes- 
timonx  a  ^im-ler  influence 

The  mfeicncc,  theiet<.re,  uhicli  is  to  be 
giounded  on  the  ^exeial  iclations,  domestic 
and  political,  is,-  a  geneial  presumption  of 
mutual  s\mpathx-  stiunger  or  weaker  ac- 
coiding  to  the  n.iline  anddi'giee  of  the  ie!a- 
up,  —  but,  on  exeix  occasion,  liable  to 
i  chut  ted  b\  -pccial  evidi'iice. 


be 


(MIAl'Tt'-K 

OF   IN'lUll  s'l    1)1  UIX  1  I) 


V. 

ROM    bEXCAL 


I.  Tin:  supeiiontx  of  the  interest  which  the 
i  elation'  oL  husband  "and  wife  is  capable  of 
cie.it  ing,  xx  hen  compared  xvith  the  interest 
•apable  of  attaching  itself  to  any  of  the  others, 


habitual   xexation  on  the  othei     the  force  of1  is  too  obvious,  and  too  clear  of  dispute,  to 


this  texatio'i,  is  the  foice  xxith  xxhich  the  \xill 
of  the  supenor  is  capable,  in  an  influential 
wax,  of  acting  on  the  conduct  of  the  intenor, 
on  any  such  occasion  as  that  of  delivering 
tebtimony,  as  \xell  as  on  an}  other. 

Let  the  degree  of  vexation  thus  producible 
be  such,  that  whereas  the  official  emolument 
of  the  inferioi  is  equal  to  £100  a  }e*r, — to 
rid  himself  of  this  vexation,  lie  xxould  be  con- 
tent to  render,  under  another  superior,  the 
same  official  service  for  £'20  a-}  ear  less.  On 
VOL.  VII. 


need  bringing  to  viexv  by  any  special  obser- 
vations. 

The  only  particulars  to  which,  on  the  sub- 
ject ot  this  relation,  it  can  ever  happen  to 
need  bringing  to  viexv,  are  the  cases  forming 
so  man}  exceptions  to  the  geneial  rule:  the 
cases  in  which  the  interest  commonly  attached 
to  this  relation,  and  acting  on  testimony  in 
a  conespondent  diicctioi.  and  xvith  a  corre- 
spondent degree  of  force,  may  happen  to  act 
xvith  an  intenor  degree  of  force,  though  in 

Oo 
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that  same  direction;  or  even  in  a  direction 
plainly  opposite 

'the  goneial  rule  is  too  obvious  to  admit 
the  possibility  of  the  judgi  's  ic^aidiii^  it  in 
any  case  with  a  de^iee  of  attention  inteiioi 
to  that  which  is  its  clue  On  this  occasion, 
as  on  others,  one  yuat  u-e  oi  a  hodv  of  in- 
structions iiom  the  lc^i-]itoi  to  the  judge,  H 
the  picvonting  him  fiom  seeking,  in  the  c  OVLI 
afloidcd  by  Alicia!  niles,  a  cloak  foi  imbe- 
cility, oi  mdoliMe,  or  negligence,  or  mdit- 
foroneo,  or  pa'tiahu,  or  ion  option  of  a  still 
grossci  natuio  — in  the  piesent  instance,  foi 
affecting  to  *ec  an  influencing  inteicst  whore 
theie  is  none,  or  to  see  sue  h  intuest  wheie 
thoio  is  an  opposite  one,  for  picsummg  the 
bias  of  the  witness  to  be  on  one  side,  vvh*  n 
the  facts  in  tlu1  ciuse,  if  lie  cho^e  to  look 
at  them,  would  sho>\  it  to  bo  acting  on  the 
opposite  side 

A  ^mt  oi  cause,  mimnal  or  civil ,  the  hus- 
band, plaintiff  ot  ch  tondiint  cm  his  side,  oi 
on  the  opposite  side,  the  testimony  of  hi* 
wife  is  called  in  If  nothing  else  appeals  in 
the  eau^e  th.m  that  she  is  his  Wife,  —  if  of 
the  teims  on  which  (in  i  expect  ot  amity  oi 
the  contiaiyj  th'.  }  'uc,  no  spec  M!  indication* 
piesent  themselves—  noting  but  the  ex- 
istence of  the  iiicitnmonal  iclation,  —  the 
oidmaiy  device  of  affection  mu  t,  and  v\ill  ot 
course,  ho  undei  blood  to  subsist 

Uut  llns  picsiimption  ought  to  be  undei  - 
stood  as  capable,  foi  this  pmposc,  to  be  le- 
butted  at  any  time,  bv  the  pi  oof  of  spuial 
facts  indicative  ot  the  contiai}  sii  h  a>  M». 
paiation,  whcfhci  by  tonsi  nt,  <n  b}  aiilhonly 
of  law,  elopement  on  tlu  pait  ot  the  wiK  , 
habitual  and  O[UMI  adultuou^  c  ohabitation, 
on  the  pait  ot  the  wife,  in  a  house  sopaiatu 
from  that  of  tlu*  husband 

But  neithei  should  these  indications,  hovv- 
soovoi  sfiong  tJie  piesmnption  which  they 
aiford,  be  legaidcd  <i>  conelusivo  ^vidcnco  ul 
the  absence  of  all  intuest 

Sepaiation  w  ill  net  fake  away  the  pc'c  u- 
niarv  inteiest  which  the  wife  has  in  the  {{am 
oi  loss  that  mav  happen  to  lui  hus])aiid,  un- 


hoi  mainteiiiUue  is  fixed,  has  bom  so  toi 
a  length  ot  tune,  and  all  intenoui-e  bet  \\oon 
them  has  ceased  noi  e*\en  then 


since  pocmiMiy  lo^s  on  the  pa.it  ot  the  hus- 
band \\uuld  in  some  casts  doable  him,  \\holly 


or  in  pait,  tiom  a 


uch  maintenance 


Not\\ith>tandmf7  sopaiation,  elopement,  oi 
adulterous  cohabitation  still  subsisting,  the 
common  inteiost  mav  liave  lei^anicd  its  011- 


gmal  foice,  it  iioin  othei  incidents  thoie  ap- 
peal s  nekton  to  believe  that  a  leconcili.ition 
has  aheady  taken  place,  OL  is  likely  to  take 
place 

The  interest,  and  its  influence  on  fhe  tes- 
timony, depending  not  on  the  out  \\aid  and 
factitious  bond  or  svmbol  of  connexion,  a 
token  given  at  some  distant  point  of  tune  — 


bit  upon  the  affections  prevalent  in  the  bo- 
som of  the  witness  at  the  vety  tune  of  the 
ulteiance  of  her  testimony,  —  whatevei  indi- 
cations ot  a  contiaiy  intoiost  happen  at  that 
time  to  piesent  themselves,  pie-ent  the  same 
demand  foi  the  judge's  attention  as  any  othei 
ev idem e  by  \\ hie  h  the  ti  iiatwoi thine^^  ot  ttb- 
may  be  alFoc  ttcl 

On  this  occasion,  however,  itc'oncoins  the 
judge  to  keep  hi*  attention  open  to  two  tn- 
c  umstances 

1    One  is,  that — wheie  the  impoitance  of 
the  cause,  in  its  own  natuie  oi   in   the 
of  the  ptiit\  and  witness, 


as  to  cieate 


an  uitirost  capable  ot  siippoitin^  them  under 
(he  tioublo  ot  the  nnpostuie  —  apptMiaiues 
of  dissension,  and  e\en  enmit},  hot  \vion  the 
husband  and  tlu  \\ile,  ma\  be  put  on,  ioi  the 
puiposoot  ulMittin^  the  p»<  sumption  ot  con- 
jugal |)aitialit^,  and  theme  (*iiinmg  foi  her 
tostiiiicmx  xa  (U^iee  ot  uocht  bc)oml  \\hat 
|)iop(.il\  belongs  to  it 

W2  Vnothii  is,  thai  \\hatsocvei  ill-humour 
oi  <uiti|)ithv  ma}  be  icallv  pie\alent  at  the 
time,  the  ptcumai}  inteicst  (a  ^cli-i  eluding 
mtcios*,  an  mteiest  in  a  considciablc  degree 


liom  Athe  lo^al  oblj^ation^  at- 
tcuhod  to  the  connexion)  lemains  on  the 
othu  side  to  oppose  its  foice  to  that  of  the 
chssot  i  il  inkiest  so  thiit  unless  the  case  be 
smh  that  the  disad  vantage  that  \\ouldfall  on 
the  husband  in  loiiscqiumc  ot  the  loss  ot  Ins 
cause,  would  hase  no  matenal  oikct  on  his 
puise,  —  hoi  testimony  will  not,  L\  any  such 
disagreement,  be  duistcd  of  all  bias  in  tavoui 
ot  his  side  of  the  cause,  unless  (as  its  some- 
times the  (a-i  iKtwoui  adxeisaius,  (  //  in 
all  acts  ot  ax^ics^ion  so  opeii  as  to  expose 
the.i^n-soi  to  uu  \itable  punishment)  hoi 
antipath)  ioi  hei  husbuid  L<]^  toi  the  moment 
become  stion^ei  than  hot  icqaicl  toi  hot  self 

The  estimation  in  which  a  woman  is  held, 
is  apt  to  be  mou1  oi  Kss  disadvmtapoously 
aflected,  whin,  atloi  hit  liii\iiig  cohabitod 
\\ith  a  man  in  the  diaiactei  ot  his  \\iii,  achb- 
covei)  is  made  that  theie  was  no  mama^e, 
oi  that  foi  some  cau^e  01  othoi  the  muiii^c 
was  void  In  gencial,  theufoie,  \\L«O  no 
othei  mtoiost  at  slake  than  the  into.  M  of 
hoi  uputation,  —  inacauhein  wliul1  the  fact 
oi  validity  ot  the  mdinage  wue  in  (juo^tion, 
the  testimony  of  the  wife,  if  iVdiiiiiicd  on  that 
sido,  would  bo  diawn  by  a  stiong  bias  to  the 
atlnmative  side 

Yet  casos-  aio  not  wanting  in  which  the 
bias  would  bo  still  moie  incontestablv  on  the 
o*hei  bide  Foi  exunple,  \\heie  the  \\ife  is 
prosecuted  foi  bigamj  11  she  can  induce  a 
pcisuabion  that  the  supposed  foimei  maiiiugo 
never  took  place  in  ta<  t,  oi  w<is  not  legal,  she 
thereby  exempts  hoi^elt  fiom  whatever  pu- 
nishment is  attached  to  that  olicncc. 

In  ddultciy  on  the  pait  of  the  wife,  con- 
cealment ib  commonlj  an  object  with  both 
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delinquents  ;  and  so  far  as  it  is  preserved, 
reputation  remains  unaffected.  15ut  open  a- 
dulter)  is  likewise  not  without  example:  nor 
is  the  case  without  example,  in  which,  for  the 
purpose  of  divorce,  proofs  of  the  tiansgiosMon 
have  been  purpose!)  furnished  by  the  wife. 

In  a  cause  in  which  the  husband  is  a  paity, 
concealed  adultery  on  the  part  of  the  \\ite 
cannot  with  leason  be  regarded  as  a  ciicum- 
stance  diminishing  in  any  consideiable  de- 
gree (much  less  destroying)  the  complex  and 
powerful  interest  by  which  the  testimony  of 
the  wife  is  drawn  towards  the  husband's  side. 
The  unity  of  pecuniary  inteiest,  and  of  that 
sort  of  reputation  which  is  attached  to  con- 
dition in  lite,  remains  unimpaired.  With  ill- 
will,  in  any  degree,  the  tiansgiession  has  on 
her  part,  though  a  most  natural,  not  a  ne- 
cessary connexion,  either  in  the  chaiacter  of 
cause  or  in  the  character  of  effect.  Kiiend- 
ship  may  remain  unchanged.  The  ynlv  tiling 
ceitain  is,  the  existence  of  a  n  ai.  in  \\ho-e 
soeietv  -he  has  leaped  a  sensual  gratification, 
which  (  bv  icason  of  absence,  or  debility,  <»i 
indifference,  or  cstiangcd  appetite,  01  u*li- 
riontv  in  peiMjnal  accomplishment**, )  ^hc  h.is 
failed  ot  oxpoiicncing  in  th^  aims  of  the  man 
to  whom  she  is  joined  bv  law  * 

For  rebutting  the  presumption  '»!  paiti.ilitv 
created  bv  the  legal  connexion  —  a  p.ntiahtv 
in  general  little  intciioi  in  stienjjtl,  to  tli.it 
which  eithei,  being  alone,  would  Kcl  lor  his 
or  her  own  cau-e, ---- the  judge  will  natuially 
cany  to  account  whatsoever  coiintei-mdica- 
tions  happen  in  any  cn-e  to  present  them- 
selves. Hut  it  is  M'ldom  that  the  utilitv  ot 
such  lights,  with  rclcieniv  to  tiuth,  and  sc- 
cunty  against  deception  and  consequent  mis- 
dccision,  will  be  iinpoitant  enough  to  out- 
weigh the  vexition,  expense,  and  dcl.iv  - 
moie  paiticul.ii  ly  the  vexation  that  \\onld 
naturally  be  nisepaiable  lioin  tin  iinjmiv  CHI- 
iied  on  for  th.it  special  puipose. 

rases  howevci,  \\ai Milting  and  presenting 
such  inquiiv,  aie  not  alto^cthci  out  oi  the 
lutiual  course  of  things.  Suppose  a  homi- 
cide, and  the  husband  undt  r  pio-ecntion  for 
the  minder.  In  the  ordinal}  state  ot  things, 
and  to  judge  on  the  ground  of  genual  pre- 
sumptions, the  testimony  of  the  vvite  should 
be  little  less  partial  to  the  husband's  side 

*  Among  the  Lacedemonians  and  Romans,, 
though  adultery  was  nonmredispimishcihle  than 
horse-stealing,  a  man  would  lend  his  wife  to  a 
friend  «is  he  would  his  horse.  To  whatsoever 
degree  illaudahle,  the  custom  does  not  tin*  less 
prove  the  rashness  of  any  opinion  that  should  re- 
gard ac.ultcry  on  the  part  of  the  wile  as  a  proof 
of  the  extinction  of  that  partiality,  by  wlmh,  in 
a  cause  in  which  the  husband  is  party,  her  testi- 
mony will  naturally  be  drawn  towards  tl^  hus- 
band's side. 

[In  France,  before  the  revolution,  the  effect 
even  of  notorious  adultery  in  diminishing  that 
partiality  was  as  nothing. — Editor.] 


than  his  own  would  lje.  But  cases  have 
happened,  in  which  a  wife,  by  herself,  or  in 
conspiracy  with  otheis,  has  been  concerned 
in  the  murder  of  her  husband;  and  the  case 
may  be,  that  bcsiiing  towaids  her  husband 
a  device  of  ill  \\ill  stiong  enough  to  have 
dot ei mined  her  to  the  enteipiise  of  lidding 
hoisolt  ot  him  bv  such  lligitious  means  (Jier 
husband  bruit'  innocent  ot  the  ciime,  and 
known  by  her  to  be  so,)  her  design  \*>  to  em- 
ploy her  testimony  to  the  purpose  ot  pio- 
nuinghim  to  he  convicted.  In  this  case,  the 
prevention  ot  the  liemendoiis  calamity  of  ju- 
dicial homicide  may  depend  on  a  scrutinv  into 
the  paiticulais  oi  the  habitual  intcrcomse 
between  the  husband  and  the  wite. 

II.  For  the  paiticular  purpose  here  in 
question,  —  loi  the  put  post1  of  judging  of  the 
influence  of  social  connexion  upon  testimony, 
—  it  will  not  iilvv.iv-  be  eas\  to  siiv  whether, 
in  the  case  of  the  female  UMilving  in  a  cause 
in  which  the  male  is  <i  paitv,  the  action  ex- 
cited on  tie  tcstimon)  bv  the  inteiest  re- 
Milting  liom  the  connexion,  is  likely  to  be 
most  powcilul  in  the  ea»e  of  the  wile,  or  in 
the  c  i-c  of  the  concubine. 

In  the  ease  ot  the  wile,  the  bond  of  con- 
nexion (excepting  in  the  cxf iaoi dm.uy  ut^e 
tit  divoicc)  is  perpetual  in  the  case  of  the 
concubine,  it  mav  he  dissolved  at  any  time, 
at  (he  plcaMiic  ot  eithei  ot  the  paitics. 

Hut,    in    the    osise   ot    the   concubine,  the 
proof  ot  sympathy  home  to  hei  bv  the  male 
is   moie   conclusive  than  in  the  osi^e  of  the 
laxvtul  wife;   foi  it  no  nich  siilcction  existed, 
the  piohsihihtv  i-,  that  he  would  not  maintain 
hei  in  that  ch.uacter.   wheicsi-*  in  the  caso  ot 
the  wife,  though  aveiMon  had  taken  the  phice 
of  ainitv,  she  would  not  be  the  less  his  wile. 
On    the    othei    hand,  again,    the   point    in 
question  hcie  ^  not  the  aJlection  ot  the  male 
a^  tow  aid-,   the  female,    but    the   ailertion  of 
tht-  femalivis  towaids  the  male.    Hut,  of  the 
1§ailectioii  on   the  psut  of  the  female  touauls 
•  the   male,   the  exMencJ  ot  the  sexual  con- 
]  nexion  is  compaiativelv  but    a  remote  article 
j  ot  evidence,      \\ithout   aireclion  on  the  psut 
!  ot  the  male,   the  connexion  would  not  con- 
'.  tinue  •     but    it    mav    continue    without    any 
j  alFcctioi!  oi^the  p.ut'ot  the  iemale;  since  her 
i  means  and  even  pio^pccts  oi  subsistence  nii»y 
depend  upon  it.      It   mav  be,  that  from  the 
iirst  the  sentiment  never  had  existed:   per- 
haps, having  01  igmallv  exited,  it  has  become 
extinct :   peihap^  it  has  not  only  become  ex- 
tinct, but  given  place  to  the  opposite  senti- 
ment, antipathy. 

Let  the  cause  in  which  the  male  i*  a  paity 
be  of  the  number  of  those  in  which  mono}  is 
sit  stake.  Let  it  be  consideied,  in  this  par- 
ticular case,  what  differences  are  presented 
between  the  situation  ot  the  wife  and  the 
situation  ot  the  concubine. 

In  the  oidinary  state  of  things,  the  interest 
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of  the  wife  in  this  case  is  identified  with  the 
interest  of  the  husband  Sharing  together, 
and  in  the  company  ot  one  another,  the  com- 
mon piopeity  (though  in  proportioiib  in  some 
degree  dependent  on  the  pleasure  of  the 
stronger  party,)  the  gam  of  the  husband  ih 
the  gam  of  the  wifef  the  loss  of  the  husband 
the  loss  of  the  wife  In  the  case  of  the  cori- 
cubine,  the  identity  wants  much  ot  holding 
good,  since  the  connexion  may  be  dissolved 
at  any  tune 

But  whether  there  be  gam  or  loss,  the  \\ih- 
will  be  still  the  wife  In  case  of  g.un,  hei 
share  in  the  additional  mass  will  not  be  apt, 
in  her  expectation,  to  diffei  fiom  the  slmie 
she  had  been  accustomed  to  occupy  in  the 
ouginal  mass  and  so  (mutatis  mutandt^  in 
the  case  of  loss,  her  shaie  will  be,  in  hei  ex- 
pectation, naturally  in  the  bame  piopoition 

On  the  other  hand,  in  the  case  ot  the  con- 
cubine, the  gain  (if  to  a  ceitain  degiee  con- 
siderable)  may,  in  hei  expectation,  be  liable 
to  excite  his  thust  for  plcasuic,  and  send  him 
in  seal  ch  of  more  agreeable  connexions,  uthei 
in  the  same  way,  or  in  the  waj  of  mamage 
but,  moreover,  jn  case  ot  loss,  the  loss  (li  to 
a  certain  degree  considerable)  may  rendei  the 
pecuniary  burthen  too  heavy  to  be  boine  b> 
one  who  has  it  in  his  power  to  iid  himself 
of  it  at  any  time. 

One  case  there  is,  in  which  it  is  but  natu- 
ral that  the  interest  of  the  concubine  should 
act  with  much  more  force  on  her  testimony, 
than  the  interest  of  the  wife  on  her's  This 
is  where,  though  the  marriage  has  not  been 
dissolved  to  the  purpose  ot  giving  room  toi 
anothei  mamage,  the  wife  lives  sepaiately 
from  her  husband,  and  at  a  fixed  allowance 
In  this  case,  bo  the  gain  of  the  husband  what 
it  may,  the  expectation  of  shdinig  in  it  is 
not  likely  to  have  place  in  the  bosom  of  the 
Wife  wheieas,  in  the  bosom  ot  the  concubine 
(unless  wheie  the  gain  appear  cwiMileialrte 
enough  to  excite  new  piojects,)  an  expecta- 
tion of  a  shaie  m  tliG  concern  will  come  of 
course  As  to  loss,  —  m  the  bosom  of  the 
concubine,  the  prospect  of  it  will  excite  a 
double  apprehension  —  the  apprehension  of 
seeing  her  share  diminished,  and  the  appre- 
hension  of  expenencmg  a  total  ^dissolution 
of  the  connexion  from  which  it  should  have 
do  wed  But  to  any  such  loss  the  bcp.uatcd 
wife  maybe  comparatively indiffuicnt,  unless 
among  the  effects  of  it  be  that  of  tienchmg 
upon  her  separate  maintenance 

Two  obvious  circumstances  there  aie,  by 
the  force  of  which  the  condition  of  a  concu- 
bine is  gradually  led  towards  a  couu  idence 
with  the  condition  of  the  wife  One  is,  the 
birth  of  children  especially  when,  by  their 
continuance  in  life,  their  existence  adds 
every  day  to  the  force  of  the  bands  by  which 
their  parents  weie  united  in  the  faibt  instance 


tfee  other  is,  the  duration  of  the  connexion 
between  the  parents  themselves  * 

Where  the  importance  of  the  cause  is  such 
as  to  warrant  the  inquuy,  the  judge  will  per- 
ceive that  the  force  with  which  an  interest 
of  this  rial  in e  is  capable  of  acting  upon  tes- 
timony, has  at  least  as  good  a  claim  to  be 
taken  into  the  account  as  that  of  any  interest 
of  a  nature  merely  pecuniary,  expressible1  by 
a  definite  sum,  liable  to  be  gamed  01  lost  by 
the  testimony,  according  as  the  result  of  the 
cause  is  m  favour  of  the  one  paity  or  the 
othei 

From  the  addition  of  anyothei  interest  or 
inter  estsopciatmg  in  the  same  direction  (be 
then  tone  what  it  ma>,)  pecuniary  interest 
cannot  but  ic(eive  additional  sticni>th  and 
elluai  v  And  if,  m  the  case  of  a  pecuniary 
inteiost  denved  fiom  this  01  any  othei  ot  the 
social  relations,  the  qua'itum  is  not  so  apt  as 
in  the  easy  of  a  simple  pecuniary  inteiest,  to 
be  susceptible  of  liquidation  —  of  being  ex- 
pi  es^ed  by  a  detei  ruinate  sum, — the  for  ce  with 
whirh  it  is  apt  to  act  on  testimony  is  scarcely 
on  that  account  the  less  considerable  Of  a 
sum  not  liquidated  hy  an>  arithmetical  pio- 
cess,  the  dimensions  aie  left  to  be  adjusted 
by  the  imagination  ,  and  in  a  case  of  this  soi  t, 
the  imagination  is*  not  less  apt  to  cir  on  the 
side  of  ineiease  than  on  the  side  of  diminu- 
tion 

The  relation  of  concubine  to  keeper  is  not 
recognised  by  the  laws,  01  it  would  not.  be 
what  it  is  it  would  be  changed  into  that  of 
wife  to  husband  In  some  countries  it  has 
b^cMi  — in  any  country  it  is  capable  of  being, 
Liken  lot  a  ground  of  punishment  That 
\\huh  the  logislittoi  is  disposed  to  punish  — 
tlicit  which  he  \\ould  \\ish  to  prevent  —  that 
\\huh  lie  would  prevent  it  it  were  m  his 
pouei,  and  if  the  mischief  ot  the  coercion 
neiessaiy  to  prevention  would  not  outweigh 

*  Of  this  1  itter  cricumstance  such  is  the  force, 
that,  under  the  law^»  ot  some  countries,  cohabi- 
tation, without  i  nither  pi  ooU  unless  it  be  the  ac- 
quiescence ot  the  man  in  the  assumption  of  his 
name  by  the  woman,  is  regarded  as»  possessing, 
to  that  purpose,  whatsoever  force  has  been  jjivcn 
by  law  to  the  prescribed  solemnities  — [This 
may  be  said  to  be  the  case  in  Scotland,  where 
parties  are  held  as  married,  it  they  have  lived 
"  habit  and  repute  as  man  and  wife ;"  that  is,  if 
they  have  allowed  themselves  to  be  treated  by 
society  as  man  and  wife,  without  taking  measures 
to  show  that  they  wish  their  connexion  to  be  held 
in  another  light  Were  it  proved,  however,  that 
the  passing  tor  husband  and  wife  was  in  pur- 
suance of  a  design  concocted  beforehand  by  the 
parties,  to  serve  a  separate  purpose, — say  to  save 
the  woman's  reputation, — marriage  would  not 
be  held  to  have  taken  place.  It  has  to  be  ob- 
served^ that  the  cohabitation  does  not,  of  itself, 
constitute  marriage; — it  is  merely  held  as  a 
proof  of  its  existence — of  the  parties  having  con« 
rented  to  be  married.-. Ed.} 
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the  mischief  of  the  obnoxious  practice,  —  can- 
not be  regarded  with  satisfaction  by  the  le- 
gislator, nor  ought  in  general  to  be  so  by  the 
judge.  But  in  his  displeasure,  how  strong 
soever  it  be,  neither  the  one  nor  the  other 
will  find  any  sufficient  wanant  for  withdraw- 
ing their  attention  from  the  object  by  which 
it  is  called  forth:  fiom  the  object,  or  from 
the  effects,  good  or  bad,  which  How  fiom  it 
on  all  bides. 

Where  the  existence  of  such  a  connexion 
is  taken  fora  giound  of  punishment,  it  might 
be  a  severe  task  upon  the  empathy  of  the 
judge,  were  it  out  ot  hi*  power  to  form  his 
opinion  relative  to  the  existence  ot  such  a 
connexion  for  the  purpose  ot  judging  of  its 
influence  upon  testimony,  without  piocceding 
to  apply  such  his  opinion  to  the  same  fact 
considered  in  the  light  of  an  act  of  delm- 


III.  It  remains  to  consider  the  simple  case 
of  the  relation  between  two  lover*. 

The  passion  of  love  is  a  passion  of  the  force 
of  \\hich,  on  other  occasions,  it  cannot  well 
happen  to  the  judge  not  to  he  aware:  it  would 
be  a  sad  ovei  sight,  if,  on  an  occasion  of  such 
importance  as  the  one  here  in  question,  its 
influence  were  to  be  overlooked.* 

\\  ithout  any  aid  from  pecuniary  interest, 
the  interest  created  by  this  passion  is  capable 
ot  using  beyond  any  height  to  which  pecu- 
niai  \  interest  (particularly  in  a  state  to  act  on 
testimony  )  has  ever  been  known  toaiUc. 

Hut,  in  the  state  of  things  in  which  love 
aims  at  mai  riagc,  pecuniary  interest  is  capable 
of  adding  its  whole  force. 

In  the  ca^e  of  the  male,  the  impression 
made  by  the  personal  chaims  of  the  female 
muv  have  iiscn  to  any  degiee  of  strength; 


quency,  and  thereupon  to  apply  punishment  j  thcie  arc  no  limits  to  the  quantum  of  the  pro- 


in  consequence.  Foitunateh,  no  such  colla- 
teial  conclusion  need  be  formed.  'J\>  \\jirr.mt 
the  application  of  pure  punishment  —  of  a 
suffering  which  produces  not,  on  the  part  ot 
any  other  individual,  an)  enjoxment  to  coun- 
terbalance it,  —  stronger  ami  moie  cogent 
proof  U  requisite,  than  in  the  ca^e  in  \\hieh 
that  \\hich  parses  out  of  th?;  hand  ot  one  man 
in  the  -hape  of  lo-s,  pa~sc\  into  the  hand  of 
another  man  in  the  *»hape  of  gain;  insomuch 
that,  by  the  tian^feience,  though  I'inrtliiiig 
in  the  wa\  of  happiness,  \et  not  evei)  thing, 
is  lost  upon  the  \\hole.  Foi  the  purpose  of 
punishment,  neither  communitv  of  abode,  nor 
domination  of  the  female  b\  the  male,  noi 
both  together,  ought  to  be  accept ed  as  suffi- 
cient pi  oof,  in  thechaiacter  of  ciicumstan- 
tial  evidence :  but,  for  the  pmpose  of  judg- 
ing of  the  influence  of  domestic  relation  upon 
evidence,  such  intercourse  may  well  serve 
for  sufficient  pi  oof,  subject  to  the  effect  of 
any  counter-evidence  dedueible  fiom  other 
sourees. 

In  the  case  of  concubinage,  the  common 
subsistence  is,  for  a  \  ai  let  v  ot  obvious  reason**, 
most  apt  to  have  t'oi  its  souice  the  propeity 
of  the  male.  Hence,  in  the  i elation  between 
keeper  and  concubine,  the  station  of  keeper 
is  (in  the  ordinal y  course  ot  language,  as  in 
the 01  dinar\  comse  ot  pi  art  ire  J  lelened  to  the 
male  sex  —  that  of  concubine  to  the  female. 

Instances  ho\\ever,  in  which  the  parts  have 
been  reversed,  are  not  \\ithout  example  ;  and 
to  the  judge,  as  to  the  lenNator,  nothing  that 
can  ever  happen  to  call  for  his  attention  ought 
to  be  strange. 

To  a  case  thus  deviating  out  of  the  ordinary 
course  of  things  it  seems  scarcely  nece^sarj 
that  any  detailed  instruction  should  be  adapt- 
ed. In  what  respects  this  converse  case  agrees 
with  the  ordinary  ca«*ef  \\ill  be  easily  Dinted 
out  by  analogy:  in  \\hat  respects  they  differ, 
may,  with  little  more  difficulty,  be  discovered 
by  the  light  of  cimli  ast. 


pi  1 1\  MI  possession  01  expectancy,  in  which  he 
ma\  be  entertaining  expectations  of  possess* 
ing  a  husband's  ^haie,  and  the  right  to  which 
iiia\  be  dependent  on  his  evidence ;  his  own 
ma\  amount  to  an\  thing  or  nothing ;  nor  are 
theieanj  assignable  limits  to  the  load  of  debt 
mulei  the  puiv*sme%  of  \\liirh  it  may  happen 
to  him  to  labour. 

Change  the  sexes:  what  difference  there 
ma)  be,  \vill  be  seaiccly  worth  noting  for  this 
pmpose.  The  power  \\hich,  by  marriage,  the 
female  acquit c**  over  the  propeity  of  the  male, 
is  not  ingeneial  so  gu-at  a-  the  power  which, 
In  the  sime  contiact,  the  male  acquires  over 
the  propeity  of  the  female.  In  this  respect, 
the  torce  with  which  the  interest  created  by 
the  relation  in  question  is  capable  of  acting 
on  the  testimony  of  the  female,  may  be 
considered  as  suffering  some  diminution  in 
companion  \\ith  the  opposite  case,  though  a 
diminution  so  piecarious,  as,  on  the  present 
occasion,  to  have  seaiccly  any  claim  to  no- 
tice. On  ^ie  other  hand,  as  property  is  apt 
to  fall  in  larger  masses  into  the  lap  of  the 
female  than  into  that  ol^the  male,  at  the  same 
time  that  the  male  is  less  restrained  than  the 
female  in  his  choice,  elevation  by  this  lad- 
der has  been  more  apt  in  the  instance  of  the 
female  sex  than  in  the  instance  of  the  male, 
tohave^ipen  to  extraordinary  heights.  From 
the  very  lowest  origin,  females  have  been  raised 
b)  marriage  even  to  the  throne.  Men,  though 
they  have  been  raised  to  a  station  equally 
high,  have  never,  by  that  same  ladder,  been 
raised  from  a  station  equally  low. 

CHAPTER  VI. 

OF  INTEREST  DERIVED  FROM  SITUATION  WITH 
UEbPECT  TO  THE  CAISE  OH  SUIT. 

IN  every  cause,  each  party  (except  in  so  far 
as  it  may  happen  to  him  to  be  a  mere  trustee, 

*  It  is  completely  so  by  English  law. 
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and  not  connected  by  any  tie  of  sympathy 
with  any  party  having  a  self-ie#arding  inte- 
rest in  the  cause,)  each  paity  has  of  course, 
in  virtue  of  his  being  a  party,  some  sort  of 
interest  in  the  cause  and,  supposing  him 
heaid  or  examined  in  the  character  of  a  wit- 
ness, the  direction  in  which  this  interest  acts 
(in  so  far  as  it  acts  with  any  sensible  degiee 
of  foice)  will  be  in  the  niendacity-piomotmg 
line 

But,  independently  of  legal  forms  (such 
as  that  which  requnes  the  concutrence  of 
trustees  who  have  no  self-regarding  interest, 
and  perhaps  no  interest  of  sympathy,  in  the 
Cause)  it  will  frequently  happen,  that  the 
interest  which  a  man  denvcs  fiom  hi*  situa- 
tion in  the  cbaractei  of  paity  in  the  cau«?e — 
he  it  on  the  plaintiff's  side,  be  it  on  the  de- 
fendant's side,  — will  be  practically  impeiccp- 
tiblc  This  casual  minuteness  is,  howevei, 
confined  in  a  manner  to  the  class  of  ca^cs 
which  exhibit  a  multitude  of  parties  on  the 
same  side  for  if  a  man  stands  alone,  the 
fact  of  his  subjecting  himself  to  the  vexation 
and  expense  incident  to  litigation,  affords 
effectual  proof,  that  the  interest  derived  tioin 
his  station  in  the  cause  possesses  a  magnitude 
sufficient  to  exert  a  leal  influence 

In  geneial,  the  interest  which  the  pro- 
posed witness  thus  possesses  in  virtue  of  his 
station  in  the  cause,  mil  be  the  only  inte- 
rest, except  that  of  the  standing  tutelary  in- 
teiest*, to  the  action  of  which  his  testimony 
will,  OH  either  side,  stand  exposed  But  as  it 
may  happen  to  the  tcstitnoii)  of  anj  man  in 
the  station  of  extianeous  witness,  so  may  it  to 
that  of  nnv  man  in  the  station  of  plaintiff  or 
defendant,  to  stand  exposed  to  the  action  of 
anv  number  of  casual  interests,  on  eithei  ^ide, 
or  on  both  sid<sf  and  the^e,  each  of  them, 
in  any  degiee  oi  foice  On  any  occasion,  it 
may  consequently  happen,  'that  the  force  of 
this  standing  mcndacit} -promoting  interest 
shall  be  counter-balanced  and  over-balanced 
by  casual  interests  acting  on  the  othei  side/ 
—  that  is,  in  conjunction  with  the  standing 
tutelary  one<?  And  to  any  such  casually  ope- 
rating interest  it  may  happen  to  apply  to  the 
whole  of  the  paity- witness's  testimony,  or 
to  any  part  oi  parts  of  it  le^s  than  tht  whole  ; 
that  is  to  say,  one  or  more  of  the  entire  as- 
semblage  of  facts  rompnsed  in  it 

Out  of  this  state  of  things,  several  ano- 
malies will  be  apt  now  and  then  to  aiise  ,  of 
the  possibility  of  all  whu  h,  it  becomes  the 
jm'ge  to  be  ud vised 

The  interest  which  a  party  (be  he  defen- 
dant, be  he  plaintiff)  has  in  the  cause,  v\ill 
not,  of  itself,  be  sufficient  to  restrain  him 
fiom  giving  false  testimony  to  the  prejudice 
of  that  inteiest,  if  there  be  any  interest  to 
a  gutter  amount  that  acts  upon  him  on  the 
opposite  side.  There  is  no  defendant,  who, 
all  other  interests  apart,  would  not  yield  to 


an  unjust  demand  of  £10,  and  even  confess 
the  justice  of  it,  if  by  so  doing  he  were  as- 
sured of  gaining  £20  There  is  no  plaintiff, 
who,  all  other  interests  apart,  would  not  de- 
sist from  a  just  claim  to  the  same  amount, 
and  even  confess  the  injustice  of  it,  for  the 
same  lecomperise 

But,  so  fai  fiom  being  absolutely  cer- 
tain and  uniformly  efficient  is  even  the  united 
foiee  of  all  the  tutelary  mendacity-rest  laming 
interests,  that  instances  might  be  found  in 
which  the  slightest  casual  interest  (of  the 
pecuniaiy  kind,  foi  example)  acting  in  a  men- 
dacity-promoting direction,  has  been  seen  to 
oveicome  their  united  force  The  pioposi- 
tion,  theiefoie,  which  \\as  tiue,  reservation 
made  of  the  influence  of  those  tutelaiy  inte- 
rest*, may  still  be  given  for  true,  even  with- 
oat  any  such  reseivation 

Of  the  bevcidl  species  and  degiee*  of  in- 
terest thijs  attached  to  the  paitj's  station  in 
the  cause,  there  is  scaice  any  one  to  which, 
by  accident,  it  may  not  happen  to  find  it- 
self opposed  by  a  st  longer  inteiest,  acting  in 
a  mendacity-promoting  dnection,  ai'd  over- 
powering it 

Feeble  as  inteiests  of  the  social  class  gc- 
neially  aie,  in  edmpaiison  with  those  of  the 
suit-regarding  clas's,  there  is  not  of  the  self- 
rcgai  ding  class  any  interest  so  high  and  strong 
as  not  to  be  liable  to  be  opposed  by  an  interest 
of  the  social  (lass  capable  of  ovei powering 
it  Instances  have  been  known  in  which  de- 
linquent* have  endured  the  very  extremitj  of 
tortme,  rather  than  disclose  their  coadjutors. 
In  England  (till  comparatively  of  late  >ears) 
has  existed  a  practice,  in  viitue  of  which,  if 
a  defendant  in  a  capital  piose*  ution,  on  being 
called  upon  to  say,  in  geneial  terms,  Guilty 
or  Not  Guilty,  foichoie  to  answer,  he  was 
tortured  to  the  ver}  death  but,  on  condition 
of  his  submitting  to  this  infliction,  his  pro- 
peity,  which,  in  the  event  of  his  conviction 
in  the  ordinary  way,  would  have  been  taken 
fiom  his  natuial  repiesentatives  by  the  king 
to  his  ov\ii  use,  \\as  suffered  to  take  its  ordi- 
nal y  couise  Instances  (it  is  said)  have  not 
been  wanting,  in  which  men  have  thus  sub- 
mitted to  death,  pieceded  by  the  extremity 
of  coi  poial  suifeiance,  rather  than  expose  the 
objects  of  their  affection  to  that  loss  In  this 
case  no  falsehood  was  uttered,  nothing  at 
all  being  utteied,  not  was  falsehood,  in  any 
shape,  conducive  oi  necessity  to  the  purpose. 
But,  inasmuch  as  an  interest  of  any  degree 
of  slightncss  will  sometimes  be  sufficient  of 
itself  to  overpower  the  united  force  of  the 
standing  tutelaiy  motives,  the  supposition  has 
nothing  improbable  in  it;  that,  for  the  same 
purpose,  in  addition  to  the  corporal  agony, 
falsehood  would  not  have  been  grudged. 

In  the  case  where  men  have  suffered  them- 
selves to  be  tortuied  to  death,  rather  than 
gi\e  up  then  companions  m  delinquency, 
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fciKihc  (•(!  must  in  general  have  borne  a  past. 
For,  in  all  such  cases,  the  defendant  has,  in 
course,  been  plied  with  questions;  and  an 
answer  denying  his  having  had  an\  such  com- 
panions \\ill  have  been  a  much  more  natural 
result,  than  a  confession  "t  his  having  had 
associates,  accompanied  \\ith  a  refusal  to  dis>- 
close  them. 

Even  the  tutelar}  interest  cieafed  by  reli- 
gion, tin1  ii  hgiotis  sanction— -notw  ithstanding 
the  niiiibrmity  \\ith  which  it  acts,  in  oppo-i- 
tion  to  mendacity,  on  all  ordmarv  occasions 
—  ma}  (^snch  have  been  its  .morn, rlie*^  lu»  K._ 
purded,  \\ithoiit  anv  extravagant  stretch  oi 
supposition,  as  capable  of  driving  a  man  into 
this  transgression,  inste.id  ot  saving  him  from 
it.  In  Denmark  (\i  is  said,)  tin1  counti}  wa*. 
infesUd  by  a  s(»t  ot  religionists,  in  whose 
conceptions  theie  was  no  lOiid  to  evei Listing 
happiness  so  sun1  as  the  scaffold  ;  nor  to  the 
scaffold  anj  road,  on  that  occasion,  so  t  burble 
as  that  ot  minder;  especially  if  Mime  child, 
within  the  ,ige  of  innocence,  were  taken  for 
the  subject  ot  that  cnrne.  If,  in  that  ease, 


themselves  as  so  many  exceptions  to  these 
rules  :  — 

1.  If  the  interest  which  the  extraneous 
witness  has  at  stake  be  of  more  value  than 
that  which  the  party  has  by  whom  the  belf- 
regardiny  testimony  is  delivered. 

2.  If,  the  interest  being  in  both  cases  equal 
in  value,  the  party  by  whom  the  self-serving 

vrng  testimony  is  deli\eied  be  in 


or 


point  of  icputiition  upon  a  level  supeiior  to 
the  01  dinar}  levil:  the  leputation  ot  thcself- 
servmg  or  sell-disserving  extianeous  witness 
being  on  the  oidin.iry  level,  as  is  the  case 
where  it  happens  to  be  pcifcetl}  unknown 
to  the  judge. 

»'J.  It,  the  leputation  of  the  party  being  at 
the  oidmary  level,  the  appropiiate  reputation 
of  the  (xtianeous  \\itness  is  decidedly  helo\v 
it  as  \\heie  it  h;is  ahead}  happened  to  him 
to  be  convicted  ot  testimonial  mendacit}  (de* 
nominated  in  most  cases  yrr////?/.) 

'1  he  sum  at  stake,  and  all  other  circum- 
stances (as  above  mentioned)  being  equal  in 
both  cases,  —  the  toice  of  the  interest  will 


instead  of  a  blood-stained  hand,  <i  mendacit}-     in  i-cneral  be  greater  upon  u  patty  testifying 
stained  tongue  had  been   chosen  .1-  ihe  moie  j  in  the  character  ot  a  witness,  than  upon  an 
eligible  instuimeiit.   the  aberration  liom  the 
line  of  icason  and  utibtv   \\ould  haidh  have 


been  more  wide. 

The  cases  above  hi  ought  to  \  r»v  aie  all 
of  them  out  of  the  ordinal  \  cou  -•  uf  things 
so  much  so,  that  thcic  is  none  of  them  ot 
which  the  existence  ought  to  be  pi  e^umi  d,  01 
the  supposition  of  it  acted  upon,  unlc-**  the 
probability  ot  the  case  be  indicated  bv  some 
special  circumstance. 

In  the  oidmai}  slate  of  things,  tl-cicloie, 
the  following  are  th<»  nile^  that  m,i\  ^ei\<»  toi 
expiessmjr  tin4  comprnative  ti  IIM  \\oi  thmess 
ot  stlt-re^ardin.ir  evidence  •  - 

1.  So  far  as  it  makes  against  him-elf,  a  man's 
own  evidence  is  the  be*«t  evid(%nce  more  so 
than  that  of  an  extraneous  witm-s. 

For  in  tln^  case,  such  part  of  hi-  testimony 
as  has  this  tcndencv  (that  is  to  sa},  so  mmli 
of  it  as  is  understood  bv  him  to  have  this 
tendencv  )  cannot,  ioranvthm^  that  appears, 


have  found  any  -mister  interest  to  K1^1  birth 
to  it.  On  the  othei  hand,  to  prevent  the 
ut  finance  of  it,  had  it  been  otherwise  than 
true,  there  was  the  united  force  of  the*  several 
tutelar}  sanctions,  strengthened  bv  the  acces- 
sion ot  the  casual  interest  in  question  (what- 
ever it  be)  that  is  at  stake  upon  the  event  of 
the  c.nise:  self-pi  csei  vation  a^aiiiat  death,  if 
capital  ;  pecuniar}  interest,  it  pecuniaiy  and 
non-criminal;  and  so  forth. 

2.  So  far  as  a  man's  testimony  makes  in 
favour  of  himself,  it  is  infeiior  in  trustwor- 
thiness to  that  of  an  extraneous  witness  not 
known  to  have  an  interest  depending  on  the 
credence  given  to  or  withholden  from  the 
facts  asserted  in  such  his  testimony. 

The   follow  i.  7   eases,    however,    present 


cxtiantous  \vitnc^.   and  tins  on  several  ac- 
counts  -_-  • 

1  In  (he  instance  of  the  party  —  the  suit  on 
which  the  monev  depends  being1  actually  on 
foot,  and  thus  far  in  advance,-  — the  money, 
it  lost,  will  in  general  be  sooner  parted  with, 
if  ^ain«'d,  be  sooner  received,  —  than  in  the 
instance  ot  the  extianeous  witness.  But  if, 
in  this  (espect,  it  so  happens  that  there  is  no 
diilerencc,  then  this  reason  has  noplace  in  the 
account,  it  the  diiference  is  on  the  other  bide, 
then  iif  coulee  the  reason  operates  on  the 
other  side. 

li.  Of  a  st.-ite  of  litigation,  a  degree  of  irri- 
tation is  a  natuial,  and  almost  a  necessary, 
iiccompammcntf.  H\  the  influence  of  this  ir- 
ritation, the  party  is  already  acted  upon  ;  the 
extraneous  witness  not  vet.  This  is  as  much 
as  to  s,i},  that  the  testimony  of  the  party 
stand-*  exposed  to  the  action  of  two  sinister 
interest^,  to  but  one  of  which  that  ot  the 
cxtianeous  witneis  is  exposed.  If,  then,  so 
it  happens,  that  the  ill-will  borne  by  the 
cxtiiftiicous  witness  towards  his  antagonist 
is  more  intense  than  that  borne  by  the  party 
to  his,  tins  reason  fails. 

tt  To  the  pecuniar}  loss  necessarily  rewrit- 
ing from  the  Ions  of  the  cause,  —  the  loss  re- 
sulting Irom  the  obligation  of  reimbursing  to 
the  winning  paitv  bis  share  of  the  costs  of 
suit,  is  a  natural,  though  not  an  inseparable, 
appendage.  In  the  instance  of  the  party,  this 
ulterior  loss  is  already  in  immediate  contem- 
plation :  in  the  instance  of  the  extraneous 
witness,  not  so  ceitainl}  :  because,  in  the  in- 
stance of  the  extraneous  witness,  it  may  hap- 
pen  that,  no  suit  being  as  yet  commenced, 
none  w  ill  be  commenced :  for  that  the  demand 
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will  either  not  be  made,  or  will  be  acceded 
to  without  suit  But  this  reason  aho  is  liable 
to  fail  viz  in  the  opposite  (ase 

On  this  account  (the  sum  at  slake,  and  in 
that  respect  the  strength  of  the  temptation, 
being  the  same,)  the  impiohabilit}  of  menda- 
city will  be  less  on  the  pai  t  ot  a  part)  on  either 
side  of  the  cause,  it  theie  be  no  extraneous 
witness  on  that  same  side  to  that  same  fact, 
than  on  the  pait  of  an  extianeous  witness  if 
it  be  a  fact  that  is  not  supposed  to  have  come 
under  the  party's  cogni/ance 

The  reason  is,  that,  in  the  case  of  the  paity 
deposing  in  his  own  favoui,  there  i^,  in  case 
of  mendacity,  but  one  peison  to  be  reconciled 
to  the  wickedness,  and  that  himself,  without 
need  of  confession  to  any  one  else  wheioa>, 
in  the  case  ot  the  extraneous  witness,  theie 
is  a  probability  that  the  suit  would  not  have 
been  instituted  or  defended  (as  the  case  may 
be, )  without  a  concei  t  between  the  pai  ty  and 
the  extraneous  witness  supposed  to  be  men- 
dacious; which  conceit  supposes,  on  the  pait 
of  each  partakei  in  the  conspiracy,  a  confes- 
sion made  of  Ins  wickedness  to  the  othei , 
and  besides  the  compaiative  impiobabilitj  ot 
it,  such  double  w  ckedness  alFoids  additional 
chances  of  detection 

In  the  situation  ot  part\  deli  vei  ing  Ins  own 
testimony  on  his  own  behalt,  it  depends  upon 
any  man  to  onginate  the  oppoitunity  ot 
employing,  to  a  puipose  chosen  by  himself, 
mendacious  evidence,  viz  by  instituting  the 
unjust  demand,  or  ha/aiding  the  unjust  de- 
fence, and  then  dehvuiing  his  own  testimony 
in  support  of  it 

In  the  situation  of  extiancous  witness, 
neither  the  demand  is  instituted,  nor  the 
defence  determined  upon,  by  the  individual 
whose  testimony  is  in  question  Without  the 
previous  act  of  anothei  peison  (vi/  a  plain- 
tiff 01  defendant,)  the  advantage  deiivable  to 
the  interested  testimony  cannot  be  leaped  % 

In  the  case  of  a  design  to  iaise  ifioney  by 
groundless  demands,  tojje  supported  by  men- 
dacious evidence,  a  demand  to  be  made  by  a 
plaintiif  in  the  chaiactei  ot  an  informei  (i  c 
to  gam  a  icvvaid  offered  b)  the  law,  payable 
in  the  event  ot  a  delinquent's  being  convicted 
of  an  offence,)  piesents  A  moie  natui<|l  an(j 
generally  practicable  mode  ot  carding  into 
execution,  by  abuse  of  law,  a  plan  of  depre- 
dation to  an  unlimited  amount,  than  a  demand 
of  money  as  due  on  account  ot  an>  ot  the 
ordinary  transactions  between  individual  and 
individual  since  a  tiausaction  of  that  soil 
can  seldom  have  taken  place  \\ithout  some 
special  relation  between  the  paities,  —  an  in- 
cident not  necessary  in  the  other  case 

As  between  plaintiff  and  defendant  (to 
judge  from  the  meie  consideration  of  then 
respective  stations  in  the  cause,  and  nothing 
else,)  in  a  cause  where  money  is  at  stake, 
the  probability  of  mendacity  will  be  greater 


oq,  the  pai  t  of  the  defendant  than  on  the  pai  t 
ot  the  plaintiff 

The  reason  is,  that,  in  the  station  of  the 
defendant  (the  sum  being  in  both  cases 
equal,)  the  mendacity-pi omoting  interest  is 
constituted  by  the  tear  of  loss  in  the  case 
of  the  plaintiff,  by  hope  ot  gain  to  the  same 
amoinit  And,  sum  for  sum,  as  already  ob- 
served,* the  sufferance  fiom  loss  is  greater 
than  the  enjoyment  fiom  gain 

Hut  this  piopositiou  doe&  not  take  place, 
except  upon  the  supposition  that  the  case  is 
such  that  the  defendant  has  alieady  bcMi  es- 
tablished in  the  habit  of  regai  ding  the  money 
as  his  own,  the  plaintiff  not 

Suppose  the  stiength  of  the  persuasion  iu 
this  respect  equal  on  both  sides,  the  seductive 
torce  of  the  inteiest  will  in  tins  respect  be 
equal  on  both  sides  suppose  the  peisuasion 
strongei  on  the  plain tiiFb  side,  the  bt length 
ot  the  mendacity-promoting  interest  will  be 
greatc  i  on  { tie  plaintiff 's  side 

\\ithout  pietence  of  title,  conscious  of  his 
having  none,  Kapav  has  contrived  to  get  pos- 
session of  an  aitule  of  pioperty  belonging  to 
Humihs,  confiding  in  his  supposed  inability  to 
take  upon  himself,  01  to  sustain  thioughout, 
the  buithen  of  litigation  Circumstances  m- 
tei  veiling  to  diNipptint  the  speculation,  Hu- 
mihs  seeks  his  lemedy  notwithstanding  In 
this  state  ot  things,  though,  at  the  commence- 
ment of  the  suit,  the  subject-in  ittei  was  in 
possession  of  Kapax  defendant,  jet,  though 
he  lose  the  cause,  hi&  condition  will  be,  not 
that  ot  a  man  who  has  sustained  a  loss,  but 
that  ot  a  man  \vho  has  miscarried  in  his  pur- 
suit ot  a  gam  while  that  of  Humihs,  in  the 
event  of  his  failing  in  his  denial  d,  \\ill  be  not 
merely  that  of  a  man  who  has  niiscained  in 
the  puisuit  of  a  gam,  but  that  of  a  man  who 
hcis  been  stiuck  by  an  unexpected  loss  t 

*  Supi  a,  p.  &75 

f  In  the  above  case,  by  the  supposition,  Ra- 
fAi\  is  the  wrong-doer,  Ilumilis  the  party  injured, 
and  conscious  of  his  being  so  a  particular  sup- 
position naturally  included  in  that  general  one, 
is,  that  of  his  being  persuaded  of  the  truth  of 
the  facts  to  which  he  deposes  in  which  case — 
though  subject  to  the  action  ot  an  interest  pro- 
mocive  ot  mendacity,  had  he  bten  in  a  condition 
to  stand  in  need  ot  such  criminal  assistance, — 
yet,  not  (by  the  supposition)  standing  in  need  of 
it,  the  epithet  mendacity-pi  omoting  may  appear 
unsuitable  to  the  case. 

But  this  particular  case,  though  naturally,  is 
not  necessarily,  included  m  the  general  case. 
Though  fully,  and  with  perfect  reason,  per- 
suaded of  the  general  nghtfulncss  of  his  cause 
— of  his  demand,  or  his  defence,  whichever  it 
be, — it  may  happen,  that  this  or  that  particular 
fact  to  which  he  deposes  shall  be  not  only  un- 
true, but  fully  understood  by  himself  to  be  so. 
Consideration  had  of  the  weight  of  the  evidence 
on  the  other  side,  it  may  appear  to  Humihs  that 
the  cause,  though  altogether  just,  may  stand  in 
nee  I  oi  an  apposite  falsehood  for  the  support  of 
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OF  IMPHOBI1Y,  CONfsII>nUl>    \S  A  I1  AIM:  OF 
UNTllUSTWOIlTlIlNIISfe  IN  TLS11MONY. 

ON  the  present  oeca-ion,  the;  object  is,  to 
determine,  with  \\hat  degiee  ot  aisiiisinre 
expectations  ot  mendacious  testimony  in  the 
r«iiise  in  hand  can  with  propnet\  he  grounded 
on  moral  improbity  in  its  se\eial  shapes,  and 
in  paiticular  in  the  shape  ot  testimonial  men- 
dacil  \ ,  as  manitestcd  on  some  former  occasion 
or  occasions. 

Though  all  men  are  not  liars  (at  least  on 
occasions  so  impoitant  as  those  of  judicial 
testification,)  yet  in  that  situation  all  men 
arc  almost  continually  exposed  to  the  temp- 
tation of  becoming  so. 

Supposing  it  en  tain,  that,  at  the  time  in 
which  the  witness  is  deluding  his  testimony, 
lie  is  not  exposed  to  the  action  of  an}  men- 
dacify-piomoting  mt'jicst, — it  is  equ.ill v  cer- 
tain. th.it  improbitj  ^m  \\h.iNoc\er  shape  01 
degree  his  disposition  be  stained  b\  it,;  can- 
not e\eit  any  sinister  influence  on  his  U-sti- 
mon\  ;  that  mendacity — \\ilfnl  and  intentional 
mendacity- -is  no  moie  to  be  apprehended 
tiom  him,  than  from  the  most  viituoiis  of 
mankind;  and  that,  m  inspect  ot  t  nisi  \\or- 
thiMess,  between  the  one  and  the  othci  tin1 
only  difference  H,  that,  in  con^  <JIM  nee  ol  the 
habitual  intluence  ot  the  tut  elm  y  sanctions, 
the  virtuous  man  will  apply  himselt  to  the 
giving  to  his  testimony  that  completeness  as 
well  as  correctness  of  \\hich  it  is  MiM'eptiblc, 
with  a  degiee  of  solicitous  attention,  \\hich 
in  (he  case  of  the  proiligate  man  will  find  a 
substitute  in  indiffeience. 

Hut  it  is  seldom  that  any  such  certainty 
either  pi  events  itself,  or  c:m  by  any  sciutiny 
be  acquiicd. 

One  ra^e  there  i*»,  in  which  the  opposite 
certainty  pi  events  itself:  that  is,  where  the 
person  whose  testimony  is  in  question  is  a 
party  in  the  cause:  which  conspicuous  inte- 
U'st  is,  houever,  by  accident,  liable  (as  before 
observed*)  to  be  counter-balanced  and  e\en 
out \\eighed  by  othei  and  stionger  latent  in- 
terests acting  on  the  other  side. 

Another  case  is,  \\here,  though  not  a  paity , 
he  has  a  known  and  manifest  interest  in  the 
event  of  the  cause. 

In  all  cases,  \\hcther  he  have  or  have  not 
any  manifest  interest  in  it,  he  is  liahle  to  be 


it.  Whether  such  support  will  he  given  to  it  or 
no,  depends  upon  the  disposition  of  Humilis: 
upon  the  proportion  between  the  force  with  which 
the  mendacity-restraining  interests  (the  tutelary 
sanctions,)  and  the  force  with  which  his  interest 
in  the  cause,  is  acting  on  his  mind  M  that  same 
time:  and  to  have  been,  on  a  particular  jiccasion, 
innocent  and  injuied,  is  an  accident  which  isjust 
as  capable  of  happening  to  a  man  of  the  worst 
disposition,  as  to  a  man  of  the  purest  virtue. 
*  Supra,  Chap.  VI. 


exposed  (as  well  in  the  mendacity -promoting 
as  in  the  mendacit } -restraining  direction)  to 
the  action  of  latent  interests,  of  any  nature 
and  in  any  number. 

Suppose  the  point  ascertained,  that  the 
individual  in  question  (at  piesent  an  extra- 
neous witness)  cannot  be  under  the  action  of 
any  sinister  interest,  unless  the  impulse  has 
the  suborning  solicitations  of  the  paity  tor  its 
source,  —  in  such  case,  if  the  part)  be  regaid- 
cd  as  incapable  ot  seeking  to  cxeit  any  such 
simmer  intluence,  the  probity  of  the  party 
opei  at  es  on  that  supposition  as  a  security,  and 
that  an  elFectual  one,  against  the  improbity  of 
the  witness. 

Hy  this  circumstance,  in  so  far  as  it  has 
place,  the  probability  of  mendacity  is,  it  is 
evident,  diminished:  but  \\hut  is  equally  evi- 
dent is,  that  it  is  not  altogether  done  away. 

Fiom  past  impiobity,  established  by  any 
manifest  and  notoiious  inquiiy — from  past 
impiobit),  though,  to  indicate  the  disposi- 
tion, there  be  no  more  than  a  single  act, — 
mankind  aic  apt  enough  to  pi  edict,  and  infer 
\\ith  sufficient  assuiance,  the  manifestation 
of  the  like  disposition  on  an\  individual  occa- 
sion that  picsents  it  self.  lt*on  this  head  in- 
stinct ion  be  needful  to  th-  judge,  it  is  i»ol  so 
much  tor  the  pmposc  of  pointing  out  to  him 
the  mleience,  as  tor  the  purpose  of  putting 
him  upon  his  guaid  against  the  propensity 
to  allow  it  to  take  a  st longer  hold  on  the 
mind,  than,  upon  an  attentive  consideration, 
it  \\ould  be  found  entitled  to  po^se^s. 

Of  the  testimony  of  this  or  that  person, 
on  \\hose  part  impiobity  (in  the  shape  of 
mendacitj,  or  even  in  other  shapes j  is  sup- 
posed to  be  notoiious,  it  has  been  a  common 
evpiesMon  to  sa\,  It  is  entitled  to  no  credit 
\\hatsoe\ei, — or,  No  regal1'1  •»  hat  soever  ought 
to  be  paid  to  it.  Applied  to  judicial  te^ti- 
mon\,  the  impropriet)  of  any  such  pioposi- 
tton,  wil!4  on  a  more  attentive  consideration, 
be  toii'id  (it  should  ^eem)  undeniable.  Arid 
I  his,  not  only  because  falsehood,  known  ialse- 
hood,  is  frequently  a  key  as  well  as  a  guide 
to  tiuth;  but  because,  everv  thing  depending 
upon  interest,  a  nfim  of  the  most  depraved 
chaiacter,  ol  whom  it  could  be  ascertained 
that  hV  was  not  ilndcr  the  action  ot  any 
sinister  interest,  would  with  moie  safely  be 
depended  upon,  than  an  average  man  de- 
posing under  the  action  of  any  interest,  the 
magnitude  of  which  could,  reference  heing 
had  to  his  situation,  he  pronounced  consi- 
deiable. 

In  a  general  point  of  view,  and  denoted 
hv  the  concisest  expression  that  can  be  found 
for  it,  the  degree  of  pi  obit y  habitually  mani- 
fested in  the  disposition  of  a  human  being, 
will  be  (lirccll;/  (and  that  ot  improbity  1/1- 
vertely}  as  the  force  habitually  exercised  upon 
it  byMhe  permanent  tutelary  interests  and 
motives  so  often  spoken  of,  in  comparison  with 
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the  force  habitually  exercised  upon  it  by  the 
sod  ictive  interests  and  motives  * 

As  it  is  only  through  the  medium  of  the 
habitual  frame  of  mind,  that  any  indication 
can  be  drawn  from  past  arts,  relative  to  the 
piesent  frame  of  mind  01  disposition  of  the 
witness,  and  thence  illative  to  the  probabi- 
lity of  a  depaiture  on  the  pait  of  his  testi- 
mony from  the  line  of  truth,  —  it  conccm* 
the  judge  to  look,  in  the  fust  instance,  to 
the  habitual  fiame  of  mind,  and  in  tint  view 
alone  to  have  regaui  to  any  individual  act 

One  practical  use  of  this  caution  is,  to 
preserve  him  fiorn  deducing  too  strong  a  per- 
ciiiiMon  fiom  some  single  act,  as  established 
by  some  conspicuous  proof,  and  not  deducing 
a  pet  suasion  sufficiently  strong  fiom  habit,  t  c 
repeated  acts,  as  established  or  indicated  by 
pi  oofs  or  tokens  less  conspicuous 

By  a  judicial  conviction  (of  theft,  for  ex- 
ample,) improbity  on  the  pait  of  the  convict 
(viz  the  degree  of  improbity  necessary  to  the 
commission  of  such  a  crime)  is  established  by 
proof  of  the  most  conspicuous  kind  But, 
however  conspicuous  the  pi  oof,  no  stronger 
presumption  is  affoided  of  a  fiame  of  mind 
habitually  disposed  to  the  commission  of  that 
crime,  than  what  is  capable  of  being  affoided 
by  one  single  art 

On  the  other  band,  suppose  it  established 
in  the  mind  of  the  judge,  to  a  dcgn*e  of  pio- 
bability  sufficient  foi  this  pin  pose,  that  to  an- 
other witness,  Fin  fur,  it  had  tvu<e  happened 
to  have  been  detected  in  a  theft,  to  about 
the  same  amount  as  that  ot  which  the  hist 
thief,  Fur,  was  convicted  ,  but  that,  through 
the  lenity  of  the  paity  injured,  or  some  other 
accident,  conviction  had  in  both  instances 
been  escaped  In  the  case  of  Fuifui,  it  i<? 
evident  that,  though  evidenced  bj  proof  less 
conspicuous,  the  ground  for  suspu  ion  is  de- 
cidedly stionger  than  in  thd  case  of  Fur 

Prom  pi  oofs  of  so  conspicuous  a  nature,'if 
exclusively  attended  to,  the  cone  IUMOII  liable 
to  be  diawn  would  be  more  apt,  perhaps,  to 
affoid  fallacious  lights,  than  true  and  useful 
ones 

Furfur  is  a  dcpicdatot*  by  profession  de- 
predation, in  one  shape  or  othei,  has  been  his 
habitual  source  of  subsistence  he  ha*  had  no 
other.  Fur  hn*  been  convicted  Uf  a  single 
act  of  depi edation  once  committed  Whatso- 
ever indication  ot  future  testimonial  menda- 
city may  be  to  be  collected  fiom  past  delin- 
quency in  the  line  of  depredation,  is  evidently 
many  times  as  stiong  in  the  case  of  Furtin 
But,  in  the  ]udicial  memoiials  of  the  lespec- 
tive  prosecutions  —  unless  (what  in  England 

*  Rules  in  detail  for  the  estimation  of  the  com- 
parative degrees  of  probity  and  improbity  in  the 
moral  part  of  the  human  frmie,  have  been  given 
at  large  in  another  work  ( Intiodut  tion  to  Mot  ah 
and  LegislahonmVol  I  •)  they  require  too  many 
preliminary  observations  to  be  incited  here 
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never  jet  happened)  the  difference  in  this 
re*pe<t  have  been  hi  ought  to  view  —  both 
documents,  and  assuredly  that  which  exhi- 
bits the  ca^e  of  Furfur,  will  to  the  purpose 
have  been  incomplete,  and  thence  liable  to 
be  fallacious 

Superior  magnitude  of  the  punishment  in 
the  one  of  two  eases  ot  depiedation,  as  com- 
pared to  the  other,  is  another  indication, 
which,  by  being  conspicuous,  is  but  the  inoie 
liable  to  be  fallacious.  Piopei  01  mipropci 
upon  the  whole,  it  is  natiual  and  frequent  (or 
depredation,  in  whatever  shape,  to  be  made 
punishable,  upon  a  scale  using  in  «onie  pro- 
portion with  the  value  of  the  cirticle  which 
has  been  the  subject-matter  of  the  offence. 
With  a  view  to  one  of  the  ends  of  punish- 
inent  (viz  prevention,)  the  dilleience  has 
this  obvious  use,  —  vi/  its  tendency  to  lead 
the  delinquent  to  the  desire  of  the  less  mis- 
chievous of  t\\o  offences,  in  piefcience  to  the 
inoie  mischievous  But,  if  in  this  ease  any 
such  inference  be  drawn,  as  that,  because  the 
depredation  to  the  greater  amount  is  punished 
\\ith  the  pi  eater  punishment,  therefoie,  as 
between  Fin  Magnus  who  has  been  punished 
with  the  greatei  punishment,  and  Petty  Fin 
who  has  been  punished  with  the  lesser  pu- 
nishment, the  pioliftbility  ot  testimonial  men- 
clarity  on  the  occasion  in  hand  is  gi eater  in 
the  instance  of  Fui  Magnus  than  in  the  in- 
stance of  Petty  Fin,  the  conclusion  would  be 
more  likely  to  bee  neurons  than  just,  for, 
the  greater  the  ^uiii  stolen,  the  strongoi  the 
temptation  and  because  a  man's  probity  has 
'  sunk  in i dei  the  stiungei  temptation,  it  tol- 
J  low  s  not  that  it  would  have  sunk  under  the 
I  weaker 

!  W  ith  regaid  to  the  probability  of  testimo- 
nial mendacity  on  the  given  occasion  (as  in- 
I  deed  with  regard  to  improbity  in  most  other 
1  shapes,)  indications  much  more  conclusive 
may  in  man)  instances  be  drawn  fiom  facti- 
ticm-i  consequences  foieign  to  the  natuie  of 
the  tiansgies&ion,  than  fiom  the  nature  of  the 
transgression  itself,  even  if  known  in  all  its 
cm  mnstances  Maculatus  (at  the  time  ot  his 
only  offence,  not  a  pi  ofessional  depredatoi ) 
has,  in  vn  tire  of  Ins  punishment,  in  the  choice 
of  which  rcfuimation  was  not  so  much  as 
aimed  at,  been  confined  for  years  together  in 
the  company  of  a  promiscuous  and  uninspected 
hei  d  of  pi  oft  ssional  depr  edatoi  s  Fur  fur,  con- 
victed  of  a  theft  to  the  like  amount,  has, 
during  the  *ame  space  of  time,  been  confined 
in  a  state  of  constant  occupation,  cithei  in 
solitude,  01  under  an  unremitted  coui^e  of 
inspection  in  assorted  company  Whatever 
be  the  indication,  deducible  from  depiedation, 
of  the  probability  of  improbiti  in  a  shape  so 
different  as  that  of  testimonial  mendacity, — 
it  seems  evident  that,  in  the  ca*-e  of  the  ever 
solitary  01  constantly  inspected  convict,  the 
st length  of  the  indication  can  never  be  nearly 
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equal  to  what  it  is  in  the  case  of  the  convict 
kept  for  the  same  length  of  time  in  a  state  of 
corruptive  pupilage. 

No  anomaly  of  which  moral  conduct  is 
susceptible,  ought  to  be  altogether  strange 
to  the  concept  ion  of  the  judge.  Presenting 
itself  in  a  specific  shape,  temptation  has  been 
known  to  overpower  the  force  ot  the  impio- 
bity-restraining  motives,  in  a  mind  on  \\hich, 
presenting  itself  in  the  general  shape  ot  mo- 
ney (though  to  appearance  in  much  gi eater 
foice,)  it  \\ould  have  made  no  impulsion. 
Those  who,  for  any  pmpose  (fora  negotia- 
tion of  an\  kind,  unlawful  01  lawful/)  ha\e  to 
deal  \\ith  gross  and  uncultivated  minds,  have 
frequent  occasion  to  ob^ei  ve,  that  by  inoncv 
presented  in  the  specific  shape  of  hquoi,  a 
much  greater  elFect  may  frequently  be  pro- 
duced, than  by  the  same  quantity  of  inonc) 
presented  in  its  own  genuine  shape.  In  a 
higher  sphere,  many  a  man,  \\liom  a  mass  ot 
uncounted  money  to  a  hundieu  time**  the 
value  would  have  found  temptation-pi  oof,  has 
felt  his  probity  sink  under  the  temptation 
presented  in  some  specific  shape  peculiar!) 
adapfed  to  his  ta-tc  and  Line)  .  -some  choice 
and  not  icadil)  obtainable  piodurtion  oi  ait 
or  natme  ni»eni,  a  manu^ci  ipt,  a  tulip-root, 
01  a  cockle-^hell.  St.mcAng  in  a  \\itt, ess-box, 
a  much  moie  beautiiul  and  rhoicer  gem, 
paichment,  root,  or  shell,  \\uiMhaxc  bi-in 
repulsed  \\ith  lionoi,  if  picscntRig  :t^elf  as 
the  price  of  a  dclihciatc  dep.irtmc  fiom  the 
line  of  truth  Yet,  in  a  book  presenting  a 
general  list  of  convicts  or  e\en  in  the  me- 
inonal  made  of  the  conviction  ot  this  psiiti- 
cular  individual,  it  miL-ht  happen  that  the 
case  and  character  of  this  man  should  lemam 
undistinguishable  iiom  the  case  and  chaiactcr 
of  the  professional  malef.ictor,  accustomed 
fiom  infancy  to  behold  in  the  habit  of  depre- 
dation the  only  source  of  his  subsistence. 

Whatsoever  be  the  degree  of  impiobit) 
indicated  by  the  past  act  or  h.ibit,  -  -  \\ith 
reference  to  the  testimony  in  hand,  the  ifl- 
dication  alfoided  b\  it  of  probable  testimonial 
mend-icit)  vvill  natural!)  act  \\ith  a  particular 
degree  of  strength,  wheie,  on  the  past  occa- 
sion, the  shape  in  which  it  showed  itself  uas 
th.it  same  shape;  viz.  that  of  an  act  or  habit 
of  testimonial  mendacity. 

The  reason  is,  th.it  in  this  case  it  serves  as 
an  indication  not  merely  ot  nnpiobity  (a  weak 
and  vicious  state  of  the  iiwral  pint  ot  the 
man's  frame,)  but  such  a  state  of  the  intel- 
lectual part  as  hath  disposed  him  to  employ, 
and  (according  to  his  own  conception  at  least) 
qualified  him  for  employing,  this  particular 
sort  of  instrument  (mendacity)  for  the  com- 
passing of  his  sinister  and  immoral  ends. 

To  be  able  to  frame  a  false  storf ,  capable 
not  only  of  passing  muster  in  the  first  in- 
stance, but,  upon  occasion,  standing  whatever 
scrutiny  is  in  a  way  to  be  applied  to  it  by 
mean*  of  counter  -  interrogation  and  coun- 


ter-evidence, requiics  a  *oit  of  intellectual 

firmness  and  vigour,  the.  degree  of  \\hich 

howsoever  it  may  happen  to  be  employed  in 
the  ser\ice  of  the  sinister  interests —  has  no 
connexion  with  their  comparative  strength 
and  influence.  By  setting  the  to  a  crowded 
fleet  of  ships,  or  by  drawing  up  a  sluice,  and 
so  Li)in^  a  whole  town  or  province  under 
\\ater,  a  man  may  produce  an  abundantly 
greater  quantit)  of  mischief  than  has  ever 
bet  n  pioduced  b\  an  act  of  testimonial  men- 
dacit)  :  but  a  man  \\ho  on  a  former  occasion 
has  thus  emph»)cd  fiic  or  \\atcras,  an  instru- 
ment of  mischief,  will  not  be  so  apt  on  a  se- 
cond occasion  to  cmplo)  a  mendacious  tongue 
ioi  a  pin  pose  of  the  like  nature,  as  one  who, 
for  the  like  purpose,  has  alieady  made  choice 
of  the  same  living  instrument. 

\\here,  on  the  lormei  occasion,  testimonial 
mend.icit)  was  the  shape  in  which  the  impio- 
hit)  manifested  itself,—  indications  respecting 
the  piohalulity  ot  testimonial  mendacity  in 
the  cause  in  hand  may  be  deduced  from  the 
consideration,  to  which  of  the  several  modi- 
fications of  which  testimonial  mendacity  is 
susceptible,  the1  mendacit)  belonged  in  that 
inMiincc.  • 

These  modi  hc.it  ion*,  in  so  far  as  they  be- 
long to  tin1  picscnt  purpose,  \\ill  turn  upon 
the  degiee  ot  impiobit)  manifested  by  the 
mendacit)  in  the  foimei  instance;  and  thence 
either  upon  the  stiength  or  weakness  of  the 
influence  of  the  standing  tutelai)  sanctions  — 
t  he  uni)i  obit  v  -and-mendarity-rest  raining  in- 
leicsts,  or  upon  the  strength  of  the  tempta- 
tion \\  Inch  that  influence  had  to  contend  with, 
and  b\  which  it  was  overcome. 

The  distinctions  of  \\lnch  testimony  is  sus- 
ceptible, considered  with  reference  to  the 
person  whose  inteiest  is  allected  by  it,  and 
the  manner  in  which  it  is  affected,  have  been 
ahead)  brought  to  view.  Veracious  01  merrda- 
•cious,  those  distinctions  are  alike  applicable 
toit,  tc-ttimon)  self-i  cgaidiiig  or  extra-regard- 
ing .  in  both  cases,  vmtivc  or  di*scrvilive  : 
it  disservime,  ci {initiative  or  simply  onera- 
tiVL  ;  if  seivilive,  exculpative,  exonerative, 
01  locupletative.  * 

Here  follow  ceitain  indications  afforded 
combining  the  pnjbabiht)  of  testimonial  men- 
da<  it)  iif  the  case  in  hand,  fiom  the  consider- 
ation of  the  natme  oi  the  mendacity  in  tlu 
former  instance  — 

1.  \Vhcie,  in  the  former  instance,  the  ob- 
ject of  the  mendacity  was  to  save  another 
person  from  punishment,  no  evil  being  thereby 
done  to  any  other  individual,  or  none  moie 
than  equal  to  the  good  done  to  the  party  fa- 
voured by  it, — the  probability  of  mendacity  in 
the  case  in  hand,  as  deducible  fiom  feurh  for- 
mer mendacity,  seems  scarcely  to  be  so  great, 
as  where,  in  the  first  instance,  the  man's  ob- 
ject had  been  to  «ave  himself  from  punishment 
to  the  same  amount. 

The  reason  is,  that  in  the  one  case  a  proof 
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is  given  of  an  extraordinary  degree  of  force 
on  the  part  of  the  principle  of  humanity, 
the  interest  of  sympathy  which  proof  is  not 
given  in  the  other  case. 

But  this  indication  is  not  afforded,  except 
on  the  supposition  of  the  entue  absence  of 
every  interest  of  the  self- regarding  kind  a 
matter  of  fact  which  will  not  often  h<ivc  place, 
nor,  when  it  has  place,  be  veiy  easily  ascci- 
tained 

2  Where,  in  the  foimer  instance,  the  ob- 
ject of  the  mendacity  was  to  save  a  man's* 
self  from  evil  of  any  kind,  whether  under  the 
name  of  pure  punishment,  or  satisfaction  to 
another  for  injury,  —  the  greater  the  evil,  the 
less  the  probability  it  affords  of  .inendadty 
in  the  case  in  hand     01,  conversely,  the  less 
the  evil,  the  greatet  the  ptobabihty  of  men- 
dacity in  the  case  in  hand 

The  reason  is,  that,  because  a  mcndacity- 
piomotmg  interest  of  a  given  magnitude  had 
the  effect  of  overpoweiing  the  mewlacity- 
restraimng  foice  of  the  tutelary  sanctions, 
it  follows  not  that  a  mendacity-piornoting 
interest  of  less  magnitude  would  have  been 
pi od active  of  the  same  effect 

Every  one  sees*  that  though,  to  save  his  life, 
01  to  sa\e  himself  from  a  pecuniary  punish- 
ment, 01  from  a  pecuniary  obligation  on  the 
scoie  of  satisfaction,  to  the  amount  of  £.300 
(beinjr  the  whole  amount  of  his  piopeity,) 
he  fell  into  this  transit  ession, — it  folio  us  not 
that  he  would  have  fallen  into  the  same  trans- 
gression, to  save  himself  from  the  obligation 
of  paying  £5,  being  but  one  hundiedth  part 
of  the  whole  amount  ot  his  piopeity 

3  Where,  in  the  foiniei  instance,  the  ob- 
ject of  the  inendadty  was  to  save  another 
person  from  inented  punishment,  —  the  pro- 
bability of  mendacity  in  the  ca^e  in  hand,  as 
deduced  from  such  fonncr  mendacity,  seems 
not  so  gteat  as  wheie,  in  the  Aiiuicr  instance, 
the  object  was  to  consign  anothei   j^eison  to 
unmerited  punishment 

The  reason  is,  that  IP  the  one  case  indica- 
tion is  given  of  the  prevalence  of  the  interest 
of  sympathy  01  principle  of  humanity  (one 
of  the  standing  tutelary  Sanctions,)  to  an 
extraordinaiy  degice  whereas,  in  the  othei 
case,  an  indication  is  given  of  an  extibordi- 
nary  degree  of  insensibility  to  the  forte  of  that 
sanction,  as  well  as  of  most,  or  all,  of  the 
other  tutelary  sanctions 

4  Where,  in  the  formei  case,  the  object 
of  the  mendacity  was  to  obtain,  for  a  man's 
self,  an  undue  gum, — the  probability  of  men- 
dacity, in  the  case  in  hand,  as  deduced  fioni 
such  foimer  mendacity,  seems  still  greater 
than  where  in  the  former  case  the  object  was 
merely  to  subject  another  person  to  unme- 
rited punishment. 

The  reason  is,  that  the  interest  of  ill- will 
(the  seductive  interest  by  which  the  menda- 
city was  pioduccd  in  the  one  case,)  especiall) 


where  the  correspondent  passion  has  risen  to 
&o  high  a  pitch  in  respect  of  duration  as  well 
as  intensity, — has  but  a  casual  existence,  and 
cannot  be  produced  but  by  some  compaiatively 
idie  occuucnce  or  state  of  things  a  man's 
probity  may,  tneiefore,  on  a  particulai  occa- 
sion, be  oveipouL'icd  by  it,  and  yet  (tai  fioi* 
being  seduced)  it  may  nevei  happen  to  him  to 
be  so  much  as  solicited,  by  the  same  sinister 
interest,  to  give  in  to  the  like  evil  couise  at 
any  other  period  of  his  life.  Wheieas,  pecu- 
maiy  interest,  not  lequinng  any  such  special 
incident,  01  special  object,  foi  the  cieation 
ot  it,  is  created  and  kept  alive  at  ail  tunes  by 
the  mattei  of  wealth  in  all  its  shapes  and  is, 
therefoie  (pai  ticular  put  post's  being  alike  laid 
out  of  both  cases,  <tml  the  sum  constitutive 
of  the  inreiest  being  supposed  to  be  the  same 
in  both  rase*,)  as  likely  to  have  place  and  be 
pievalent  in  the  one  case  as  in  the  other 

N  li — In  this  case,  much  (it  is  evident) 
will  depend  upon  the  cucumbtances  of  the 
case  in  hand  Foi  if,  in  the  case  in  hand,  all 
sell-iegaiding  as  well  as  social  inteiest  on  the 
pai  t  of  the  te^tiher  is  cleaily  out  ot  the  ques- 
tion (as  may  be  the  case,  foi  example,  where 
the  testifiei  is  prosecutor,  and  the  only  effect 
capable  of  resulting  from  conviction  h>  pu- 
m-hment,)  the  pi  ('faience  of  ill- will  in  the 
foi  met  case  may  affoul  a  stronger  indication — 
agieatei  piobabihty,  of  the  pie  valence  of  the 
like  pasbioft  in  the  ease  in  hand,  than  \\ould 
even  have  been  affoided  bv  the  prevalence  of 
pecuniaiy  inteiest  in  the  former  case  But 
in  the  ease  of  pecumaij  Miteieart  ^  much  dc 
pends  upon  the  sum,  and  its  piopoition  to  a 
man's  habitual  expense  and  present  exigen- 
cies, that  eveiy  companion  uhich  has  this 
inteiest  foi  one  of  Us  teims,  is  liable,  aseveiy 
one  must  peiccive,  to  gieat  uncertainties 

5  Wheie,  m  the  fonnei  case,  the  object 
of  the  mendacity  was  to  save  or  obtain  a  gain, 
— the  piobabihty  of  mendacity  in  the  case  in 
hand,  as  deduced  fiom  such  former  mendacity, 
s'eems  to  be  gieatei  than  it,  in  the  former 
case,  the  testiiiei's  objc(t  had  been  to  save 
himself  from  a  loss  to  the  same  amount 

The  leason  is,  as  alieady  obseived,*  that 
the  influence  of  a  given  sum  on  the  well-being 
of  the  individual,  when  consuleiedas  passing 
out  of  his  haiidb  in  the  shape  ot  loss,  is  greater 
than  that  of  the  same  sum  when  coming  into 
his  hands  in  the  shape  of  gam ,  and  theiefore, 
that  the  foice  of  the  interest  is,  in  the  same 
proportion,  greater  in  the  one  case  than  in  the 
other  arid  rt  follows  not,  that  because  the 
foice  of  the  mendacity-iestiaining  interests 
has  been  overcome  by  a  given  force,  there- 
fore it  will  by  any  less  foice 

But  as  to  the  point  whether,  with  reference 
to  a  giveg,  individual,  the  sum  in  question,  if 
coming  into  his  hands,  is  to  be  considered  as 

*  Supnl,  Chap.  III. 
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passing  into  them  in  the  shape  of  gain,  mid 
so  gained,  or  only  as  passing  into  them  in  the 
shape  of  security  against  los*,  and  so  simply 
not  lost ;  or,  on  the  other  hand,  if  going  out 
of  his  hands,  is  to  be  considered  as  going  out 
in  the  shape  of  loss,  or  as  simply  not.  staying 
in,  in  the  shape  of  gain ;  this  point,  though 
in  many  instances  clear  and  out  of  doubt,  will 
in  many  instances  be  subject  to  doubt,  and 
to  doubts  absolutely  insoluble.  The  mattei 
depends  upon  the1  strength  of  his  persuasion; 
and  this,  too,  taken  at  a  point  of  time  not 
always  easy  to  be  settled  If,  at  any  given 
point  of  time,  with  an  equal  decree  ot  per- 
suasion, two  contending  parties  expect,  each 
of  them,  concerning  the  same"  sum,  either  that 
it  shall  not  go  out  of  his  hands,  or  that  it  sh.ill 
come  into  his  hands,  —  the  not  coming  in,  in 
the  one  case,  and  the  going  out  in  the  other, 
may,  in  the  instance  of  either  ot  them,  be 
alike  productive  ot  the  sensation  of  loss. 

On  the  part  of  a  person  in  whose  breast 
the  existence  of  impiohity  in  a  very  high 
degree  is  notorious,  either  fiom  proot  made 
on  a  past  occasion,  or  from  the  liuht  in  \\lucli 
he  appeals  in  the  cause  in  hand, — theie  me 
seveial  circumstances,  each  of  which  m,i\, 
in  aid  of  the  standing  mendaeit \-iestraiuing 
sanctions,  contribute  to*le^en  the  probabi- 
lity of  mendacious  testimony  in  1h.it  ease. — 
These  are  — 

1.  Extraordinary  difficult),  real,  and  thence 
apparent,  ot  cm  rung  thiough  (in  the  parti- 
cular circumstances  of  the  cause  in  hand, 
and  of  the  part  taken  b)  him  in  that  cause,) 
—  of  carrying  tluuiigh  aseheme  of  mendacity 
with  safety  and  success.* 

!2.  ( In  a  cuM1  in  which  an  ciFeet  of  the 
mendaeit),  it  successful,  \\ill  be  the  hiingmi; 
down  upon  the  head  of  any  paiticular  indi- 
vidual  natural!)  the  defendant  —  a  burthen 

of  affliction  paiticulaih  se\eie,  such,  for  in- 
stance,  as  unmeiited  capital  punishment;  -- 
the  extraoidmaiv  seventy  and  afHietuene*^ 
of  such  burthen. 

To  the  joint  influence  of  these  causes,  on 
mimU  on  which  the  influence  of  the  three 
other  tutelary  sanctions  (the  political,  the 
moral,  and  the  icli^ious,)  especially  the  t\\o 
latter,  cannot  but  have  been  at  its  lo\\e»-»t 
pitch,  may  (it  should  seem)  be  ascribed,  in 
great  measure  at  least,  the  comparative  un- 
trequency  of  criminative  perjury;  and  the  ill- 
noxiousness  (as  far  as  can  be  judged)  and 
utility  of  the  judicial  practice  b)  which,  under 
the  highest  temptation  that  can  be  offered, 
the  te^tirnonv  ot  known  malefactors  of  the 


•  This  difficulty— in  so  far  as  concerns  mere 
pain  of  exertion,  mental  labour,  distinct  from 
sense  of  clanger — coincides  with  thafc  principle 
of  action  which,  under  the  name  of  the  physical 
sanction,  constitutes  the  first  article  in  the  list 
of  standing  tutelary,  and  thence  mendacky-rc- 
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most  profligate  description  is  every  day  ad- 
mitted as  the  principal,  and  sometimes  even 
as  the  sole,  ground  lor  convicting  men  of  the 
highest,  crimes,  and  thence  subjecting  them 
to  the  most  rigorous  punishment,  afforded  by 
the  law. 

That  the  social  principle  of  sjmpalh)  bears 
some  part  in  the  production  of  the  effect, 
there  seems  no  reason  to  doubt.  Hut  that 
the  pai  t  it  beai  s,  is,  in  compai  ison  with  that  of 
the  other  (the  self-regarding  principle,)  much 
the  least  considerable,  is  rendered  but  too 
manifest  by  very  conclusive  indications  In 
some  countries,  standing  funds  of  reward 
Invebeen  established  bylaw,  for  the  purpose 
of  engaging  men  to  pursue  to  conviction  of- 
fences of  this  or  that  particular!)  obnoxious 
description;  such  as  depredation  in  the  va- 
nous  shapes  in  which  -though  the  mischief 
of  the  first  order  (the  loss  actually  pioduced) 
is  confined  to  assignable  individuals  —  by  far 
the  greater  p.ut  of  the  mischief — tfT?.  the 
dantrer  and  alarm  —  diffuses  itself  over  an  in- 
definite space  in  the  enele  of  the  community 
at  large.  Influenced  by  these  rewards,  in- 
stances have  been  knoun,  in  which  men  have 
foimed  themselves  into  cortiedeiaeies  for  the 
purpose  of  reaping  tin1  rewards  in  question  at 
the  expense  ot  the  ruin  ot  a  set  of  victims, 
to  whom,  in  one  MMISC,  the  word  innocent 
would  not  be  misapplied. 

fl'o  entitle  themselves  to  the  leccipt  of  the 
reward,  to  the  pa)inent  ot  which  conviction 
was  the  previous  condition,  it  was  necessary 
that  evidence  ot  the  offence,  evidence  consti- 
tuting a  sullicient  ground  lor  the  conviction, 
should  have  been  delixeied.  To  give  birth 
to  this  evidence,  what  did  thry  ?  They  gave 
birth  to  the  offence  itself,  an  offence  —  an 
individual  offence — of  the  description  in 
question,  was  to  be1  pioduced,  that  a  body  of 
evidence,  effectual  to  the  purpose,  might  be 
Mne  tojpe  deliNend.  On  such  occasion,  an 
innocent  man  -  .a  man  till  then  innocent  — 
was  to  be  seduced  hito  the  commission  of 
the  offence.  The.1  offence  being  really  commit- 
ted by  him,  cdie  \\a-  at  the  same  time  taken, 
that  the  circumstances  in  which  it  \\as  com- 
mitted, should  he  such  as  to  leave  no  (leii- 
ciencj*  lit  the  neee^saiy  mass  of  evidence. f 


-|-  In  the  year  1JM  (confederacies  for  the  pur- 
pose of  availing  themsclvesot  this  encouragement 
having  been  systematically  organized,)  mischief 
(effects  at  least,  good  or  bad)  in  a  quantity  con- 
siderable enough  to  engage  m»  small  share  of  the 
public  attention,  had,  among  the  lower  orders, 
been  done  by'tl.em.  Several  persons  had  been 
convicted — one  at  least  had  suffered  death  —  for 
cicts  of  robbery,  into  which,  it  came  out,  that 
they  had  been  seduced  by  the  confederates.  Four 
men,  MacDamel,  Berry,  Egati,  and  Sulivan. 
after  having  been  (in  consequence  of  a  special 
verdict)  acquitted  on  an  indictment  charging 
them  us  accessaries  to  the  robbery,  were  tried  and 
convicted  on  an  indictment,  in  uhich,  for  the  de- 
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To  what  cause  is  this  chaiacteiistic  part  of 
the  contiivanee  to  be  referred  t  Not,  in  any 
lespect,  to  sympathy,  for  the  suffering  to 
which  the  victim  was  consigned,  aftei  having 
been  thus  drawn  into  guilt,  was  not  inferior 
to  the  suffering  to  which  he  would  have  been 

signation  of  the  offence,  the  unmeaning  appella- 
tion of  conspiracy  was  employed  *  One  of  them, 
Egan.  being,  in  pursuance  oi  his  sentence,  put 
into  the  pillory,  was  murdered  by  the  populace 
upon  the  spot.  Another,  Berry,  died  of  his 
wounds  Whether  any  real  mischief,  other  than 
the  alarm,  was  done  by  this  confederacy,  seems, 
after  all,  a  matter  ot  doubt  In  the  only  case 
the  particulars  of  which  are  known,  the  two  vic- 
tims, though  engaged  by  a  sort  of  treachery  in 
the  commission  of  the  individual  offence  of  which 
in  consequence  they  were  convicted,  had,  in  pur- 
suance or  their  own  schemes,  been  habitual  de- 
predators, though,  for  anything  that  appears,  in 
a  line  somewhat  inferior  in  criminality ;  vi?  sim- 
ple theft,  instead  of  robbery  accompanied  with 
force.  *»This  being  the  supposed  case,  the  effect 
of  the  terror  inspired  by  such  practice  would  be 
purely  salutary  rather  than  otherwise,  tending 
to  the  destruction  oi  confidence  among  male* 
factors,  and  thereby  to  the  destruction  ot  that 
small  and  destructive  portion  of  society,  whose 
destruction  is  the'jpre&ervation  of  the  innocent 

5 art    The  malefactors  mere,  two  of  them,  nuir- 
ered  in  the  pillory.      The  murderers,  if  not 
thieves  themselves,  were  probably  set  on  by  those 
who  were 

Correct  or  incorrect,  the  following  more  recent 
story,  copied  from  the  newspapers,  will  he  equally 
subservient  to  the  purpose  of  illustration* — 

fcl  A  curious  stratagem  in  the  trade  of  thief* 
catching  was  played  of!  on  Tuesday,  at  broad 
noon,  in  the  sequestered  walk  which  leads  from 
the  end  of  the  canal  at  the  top  of  the  (iiccn  Park, 
through  the  shrubbcr),  to  the  gite  at  Hyde- 
Park  ( 'orncr  A  fellow,  who  had  the  appearance 
ot  a  tanner's  or  cow-kccpcr's  servant,  with  a 
milk-vessel  in  his  hand,  and  a  watch  in  his  fob, 
stretched  himself  on  his  haik  upon  the  giass  at 
the  rear  of  the  Hanger's  Lodge, ««is  if  drunk  and 
asleep ;  while  two  of  his  companion*  took  thtir, 
stations  at  some  distance  A  sweep,  witk  his  bov, 
passing  shortly  atterwdrd,  the  former  iell  com- 
pletely into  the  trap,  by  embracing  what  he,  no 
doubt,  conceived  to  be  the  fortunate  opportunity 
of  helping  himself  to  the  sleeper's  watch ;  who 
suffered  him,  without  intemiption,  to  bear  oil 
his  prize  tor  a  do/cn  yards,  and  then,  lumping 
up,  raised  the  hue  and  en/  cjt  stop  thief f  jvhu  h 
was  instantly  repeated  by  his  companion,  and 
the  sweep  seized,  with  the  match  in  his  posses- 
sion.  Tney  insisted  on  taking  him  nnmediattlj 
to  Bow  Street,  and  prosecuting  him  tor  the  rob- 
bery: but  a  reputable  andiesolute  gentleman, 
who  lives  at  Kmghtsbridge,  and  who  saw  the 
whole  transaction, interfered,  and  told  the  captois, 
that  if  they  took  the  prisoner  before  a  magis- 
trate, to  prosecute  him  capitally  for  the  offence 
into  which  they  had  entrapped  him,  he  should 
certainly  accompany  them,  and  give  evidence  of 
their  conspiracy,  upon  which  they  very  quietly 
surrendered  their  prisoner,  and  marched  off."— 
Times,  1st  August  180fi. 
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consigned,  had  he  been  left  in  possession  of 
his  innocence 

Theie  remained,  therefore,  this  one  cause: 
viz  a  view  of  the  advantage  which,  in  re* 
fepect  of  its  comparative  chance  of  obtaining 
credence,  under  the  seciinty  afforded  against 
deception  by  the  faculty  of  vivd  voce  cross- 
examination,  a  tiue  stoiy  is  so  sure  to  pos- 
sess ovet  a  false  one  For,  by  the dchveiy  of 
a  tiue  stoiy,  no  othei  faculty  is  called  into 
exei  cise  but  the  memory  —  a  faculty  in  respect 
of  which,  to  any  such  purpose  as  that  here  m 
question,  no  deficiency  can  exist  in  the  mind 
ot  any  man  Foi  the  delivery  of  a  false  stoiy 
adequate  to  the  pi  eduction  of  the  same  effect, 
the  exercise,  and  the  successful  exei  rite,  of 
two  othei  faculties,  each  of  which  must  be 
possessed  in  an  extiaouhnaiy  degree  of  pei- 
fection —  viz  invention  and  judgment  —  is  in- 
dispensable 

The  giand  instrument,  the  touchstone  by 
which  falsehood  is  detected,  is  inconsistency 
In  the  dehveiy  ot  a  tiue  and  coirect  naiia- 
tive,  inconsistencies  are  impossible,  foi,  ot 
any  two,  or  any  numbei  ot  real  tacts,  to  say 
that  any  one  (an  be  inconsistent  \\ith  any 
other,  is  a  contradiction  in  teims  False- 
hoods, to  escape  detection,  must  to  appeai- 
ance  be  equally  clear  ot  inconsistency  of 
inconsistency,  as  well  with  respect  to  each 
other,  as  with  respect  to  all  known  and  in- 
disputable tiuths  Hut  to  invent  a  number, 
though  it  were  but  a  small  iiunibei,  ot  false- 
hoods, which  shall  not  only  at  the  moment 
but  on  all  futuie  occasions  stand  cleai  of 
every  such  inconsistency,  is  in  geneial  (espe- 
cially undci  the  check  of  <  ross-examination) 
a  task  ot  extreme  difficulty  ami,  by  the  foice 
ot  that  ( heck,  the  numhet  of  sue  h  tacts  which 
a  man  shall  be  called  upon  to  invent  —  to  in- 
vent at  the  moment,  on  pain  ot  seeing  the 
expected  fi  uit  ot  his  labouis  gone,  and  punish- 
ment leady  to  tall  upon  his  head  instead  of 
it,  is  without  limit  and  in  the  exercise  thus 
given  to  it,  the  faculty  ot  invention  must  at 
eveiy  step  be  accompanied  and  suppoited  b> 
the  faculty  ot  judgment,  and  that  at  a  pitch 
of  perfection,  such  as  the  st longest  mind  can 
never  feel  itself  assuied  of  using  to 

Where,  as  in  the  soit  of  case  in  question, 
the  perceptions  obtained  were  at  the  time 
associated  with  such  an  idea  ot  then  impoi- 
tance  as  was  sufficient  to  command  a  foice 
of  attention  sufficient  to  fix  them  in  the 
memoiy,  —  and  the  fust  depth  of  the  impres- 
sion has  not  been  defaced  in  any  considerable 
degiee  by  the  hand  ot  time, — the  images 
presented  by  the  memory  aic  at  all  times  the 
same  no  danger  ot  inconsistency  between 
the  account  given  of  a  fact  at  one  time,  and 
the  account  given  of  the  *ame  fact  at  another 
time  But  the  images  ot  which  the  picture 
given  of  a  false  fact  is  composed,  —  the^e 
linages,  having  no  real  standaid  by  which  they 
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can  be  adjusted,  no  real  aielietype  by  wine1* 
they  can  be  fixed,  will  be  at  every  moment 
liable  to  be  changed :  aiuj  as  often  as  a  change 
(though  it  be  in  any  the  minutest  particular) 
takes  place,  so  ottcn  is  an  inunincnt  danger 
of  inconsistency,  and  thence  ot  detection, 
produced  along  \\ith  it. 

Let  it  not  here  be  foi  got  ten,  that  for  these 
always  dangeious,  though  perhaps  ncce<sur\, 
icmuneiatoiy  aiiangements,   the   demand   is 
pioluced,  in  no  inconsiderable  c'egiee,  bv  the 
cxclusinnaiy  system  ;   vi/.  by  that   bianch  of 
it,  \vliich,  on  the  score  of  vexation  (if  tor  an  v 
reason  at  all,)  foibids  the  application  ot  judi- 
cial questions  to  any  such  pmpose  as  that  of 
extracting  evidence,  of  guilt  tiom  the  lips  ot 
malefactois     And  moieovei,  that  among   the 
effects  of  it  is  th.it  of  making  it   men's  inte 
rest  to  nui^e  lc-,s  misciievoiis  malefactors,  i 
capable  ot  yielding   but    Miiall    icwaids,   till 
they  have  lipciied  into  malefactors  of  a  moie  : 
mischievous  dcsc.  iptnm,   \irlding 'hugcr   ic-  i 
wards,     liy    tins   im.uis,    \\hile    inischiikt    is; 
weeded  out   \\ith  one  hand,   it  is  sown  \\ith  ! 
another.    Hut  this  p.ut  of  the  mischief  seems  ! 
refeiaMe  lather  to   the  giadation  established  I 
bet  \\ccn  the  (piantum  of  ie\\atd  in  one  case 
and  that   maiiotliei,   than*to  the  application 
of  rcmuneialurv  aiiungcnitnU  in  aid  of  penal 
ones. 

CHAPTER  VIII. 

OFTHl'  COMPVHA  1'IV  KMlsciIIl  !•'  IN  '1HL  1  VLN'l 

OF  Misnn  ISION,  'io  TUT  IMUMI  nu  i  OF  TIIK 

i'LAIN  lILT's  OK  OF 'I  III   1)1  F  I- NDAN  l's  SIIIK. 

Tin-:  above-mentioned  paiticulars,  i>uch  of 
them  as  the  natuie  ot  each  ca-e  has  happened 
to  present,  having  been  taken  into  conside- 
ration, and  the  ti  ustwoi  thine^  of  the*  witness 
or  witnesses  on  one  or  both  sides  lemaming 
in  doubt,  and  with  it  the  decision  pioper  to 
be  grounded  upon  the  evidence,  -  -a  conside- 
i  at  ion  to  which  it  may  be  ot  u->\that  the 
mind  of  the  judge  should  not  be  wluMlv  nut-* 
tentive,  is  the  difference  (it  anv  )  in  point  ot 
nuschief,  that  mav  be  incident  to  the  decision; 
viz.  accoidmg  as  it  happens  to  have  tor  its 
hole  or  principal  giound  the  testimony  of  an 
extianeous  witness,  01  that  of  a  paitv,  and, 
of  the  pal  ties,,  that  of  a  defendant  or  that  of 
a  plaint  ill".  For  it,  as  bet  \\een  light  decision 
and  miMlecision,  the  scales  ot  piohabilit) 
appear  to  hang  upon  a  level,  his  choice  will 
natural!)  fall  on  that  side  on  which,  it  to  the 
prejudice  ot  that  side  misdecision  bhould  en- 
sue, the,  quantity  of  the  mischief  lesulting 
from  it  will  be  at  the  lowest  pitch. 

I.  Mischiet  of  plaintiff's  mendacious  self- 
serving  testimony,  compared  with  that  of  de- 
fendant's ditto.  9 

In  gri.eial,  in  a  ca^e  win1  re  money  i^  at 
stake,  the  qu  .ntum  of  mischict  liable  to  le- 
sult  irum  an  erroneous  decision  pronoiuiced  in 


favour  of  the  plaintiirs  side,  and  grounded  on 
the  mendacious  testimony  of  the  plaintiff,  is 
greater  than  what  is  apt  to  result  trom  an 
ei  roneous  decision  pronounced  in  a  case  where 
the  same  quantity  of  money  is  at  stake  upon 
the  giound  ot  the  mendacious  testimony  of 
the  defendant. 

The  icason  i^,  that  in  the  station  of  plain- 
tiff it  icsts  with  everv  man  to  multiply  suits 
at  pleasure  ;  to  harass  with  suits  any  persons 
and  any  numbei  of  persons  at  pleasure.  If, 
then,  by  his  own  testimony  alone,  he  has 
obtained  a  judgment  against  this  or  that  one 
peison,  that  ttMimoii}  being  gcneiallv  undti- 
»?tood  to  be  mchdaciou-, —  in  such  ca-ef  this 
onegioundlcs.^  demand  having  succeeded  with 
him,  theie  is  a  dangtM  le^t  he  should  extend 
hi^  1'iitei  pn^cs  to  another,  and  then  to  an- 
other, and  ^o  on  without  limit.* 

ThU  might  be  the  case,  for  example,  if,  in 
the  chaiacter  ot  an  mioimer,  a  man  weie  to 
Like  upon  himself  to  i.use  monej  bv  IJJMP^WII 
mendacious  te^linsonv  ii^tituting,  or  causing 
l  }  be  instituted,  against  a  pei^on  altogether 
innocent,  achaige  of  having  committed  some 
offence,  to  which  a  peeuniaij  penalty,  pay- 
able in  the  whole  01  in  pail* to  the  iniormer 
or  witness,  stands 'annexed ;  and  supporting 
the  cluuge  by  his  own  1cstinion\  .  that  testi- 
mony ( the  defendant  being  innocent )  oi  course 
mendacious. 

l)iit  though,  on  the  supposition  that  any 
such  pi  act  ice  as  that  oi  making  a  trade  of 
giving  gioundless  inhumations  suppoited  by 
!:use  testimonj  were  habitual,  the  danger  in- 
dicated and  the  alann  pioduccd  by  a  given 
sum  raided  in  this  way  bj  a  given  number  of 
suits,  would  be  gieater  than  the  dangei  indi- 
cated and  the  ul, um  pioduced  by  the  same 
sum  rai-ed  bv  evidence  ecpiallv  false  in  the 
same  numhci  ot  suits  ot  all  othii  kinds  taken 
togethei  ,  jet  it^ollows  not  that,  in  anv  given 
s^iit  taken  1>\  itself  (and,  independently  of 
any  Mich*hahitnal  piactire,  the  existence  of 
which  LS  suppoMMl,  i<*i  mere  ilhMiation,  to 
hsi\c  been  a^cei  tamed, ;  nirndac  itv  in  this  ca^e 
is  at  .ill  moie  pioluhlc,  than,  under  the  ac- 
tion of  a  pc(  uiuaiy'iiiti  re'st  ol  e({iial  value,  it 
would  be  in  jin\  othei  ^ort  oi  suit,  whether 
on  tli<  'plaintiff  s  oi»on  the  dc  iendantV  si<le. 

An  in(4>mcr  is  one  who,  at  the  invitation 
of  the  law,  lend*  his  hand  to  the  administra- 
tion ot  justice.  It  follows  not,  that  because 
a  man  is  ready  toi  aceitain  pi  ice  to  give  true 

*  In  this  case,  however,  the  mischief  pio- 
diued  in  the  shape  of  danger  and  alarm  to  the 
community  at  targe,  will  be  apt  to  be  less  where 
the  demand  had  for  its  ground  a  claim  of  in- 
demnification (vi/.  on  the  More  of  a  loss  already 
incurred,  and  knovui  to  he  so,)  than  where  Mich 
preMous  Ic.ss  is  out  of  the  nucstion. 

T!  c  naM»n  i",  that,  in  the?  case  of  inclenmifi- 
cition,  the  aggregate  c|iK)ntum  of  possible  de- 
mands, true  ai.d  lalse,  is  limited  by  the  aggregate 
f|uamum  of  actual 
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evidence,  he  is  ready  to  give  false  evidence 
foi  the  same  price*  it  follows  not,  any  more 
than  that  because  a  man  is  ready,  in  the 
capacity  of  a  judge,  far  a  ceilain  salary,  to 
engage  to  admmistei  justice,  and  do  hi*  part 
towards  the  due  execution  of  the  laws,  he  is 
ready,  for  the  same  saLiry,  to  engage  to  piae- 
tise  depredation  under  the  name  of  justice 
It  follows  not,  any  more  than  that  because 
for  a  given  price  a  man  is  leadv  to  engage 
to  contribute  to  the  defence  of  his  country 
against  the  invasion  of  a  toieign  enemy,  theie- 
fore  for  the  same  pi  ice  he  is  leady  to  engage 
to  contribute  to  the  desti  notion  of  his  countiy 
in  the  service  of  the  enemy  It  follows  not, 
that  because  by  swelling  tiuh  he  expects  to 
gain  £10,  theiefoie  he  will  depose  falsely  for 
that  purpose ,  nor  that,  because,  at  the  ex- 
pense of  the  same  sum  expended  in  costs  of 
prosecution,  he  seeks  the  pleasure  of  icvenge 
at  the  expense  of  any  person  who,  no  matter 
otfWMit  account,  has  become  the  object  of 
his  ill  will,  —  theiefoie,  to  gam  the  end  of 
the  prosecution,  he  will,  in  the  rharactei  of 
witness  for  the  prosecutoi,  deliver  menda- 
cious cumulative  e  vide  nee 

In  various  agts  and  countncs,  mischief  in 
vast  quantity  has  been  opeiated  by  men  in 
the  character  of  informers  But  the  testi- 
mony by  which  in  these  instances  it  has  been 
operated  —  the  testimony  which  IMS  served 
as  the  instrument  of  the  mischief,  has  been, 
not  mendacious,  but  veiacious testimony,  the 
fault  has  lain,  not  in  the  informers,  but  in 
the  laws 

England,  in  the  tune  of  Henry  VII  ,  af- 
foided  a  remaikable  example  —  piobably  the 
most  remaikaMc  that  is  to  be  found  in  the 
history  of  any  age  01  nation  —  of  mischief 
flowing  in  piodigious  masse**  from  this  SOUKC 
But,  in  so  far  as  it  was  the  cause  of  terror, 
and  a  fit  object  of  blame,  tW  mischief  wa*» 
the  sole  woik  of  the  legislator  1,'pws  wel'e 
sown,  that  foifeituies  might  be  reaped 

II  Mischief  of  park's  mendacious  testi- 
mony, conipired  with  that  of  extiancous  wit- 
ness's ditto 

In  general,  the  quantity  of  mischief  apt  to 
result  fiom  misdeeision  in  favour  of  either 
side,  when  giourided  on  mcndaciou<$  testi- 
mony on  the  part  of  an  extraneous  witness, 
is  not  so  great  as  when  grounded  on  the  men- 
dacious testimony  of  either  paity,  testifying 
in  his  own  favoui 

The  leason  is,  that  it  depends  not  on  an 
extraneous  witness  to  ongmate  the  suit,  in 
the  course  of  which  his  testimony  is  delivered 
it  lies  not  therefoie  in  his  power,  as  in  that 
of  a  plaintiff,  to  multiply  suits  at  pleasure, 
and  (if  gain  were  to  be  made  by  uniust  de- 
mands, suppoited  by  mendacious  testimony) 
to  multiply  at  pleasure  occasions  of  employ- 
ing testimony  as  an  instalment  ot  legal  de- 
putation 


4  To  originate  causes  of  suit — and  thence 
in  a  remote  way  (though  not  to  a  certainty) 
to  ongmate  suits  themselves  —  is  competent 
to  any  man  and  thence  to  a  man  who,  when 
the  suit  takes  place,  occupies  the  station  of 
defendant  To  originate  a  suit  immediate- 
ly, and  without  needing  the  concuirence  or 
antecedent  agency  of  any  othei  individual, 
belongs  also  to  any  individual  which  indivi- 
dual, as  soon  as  the  suit  is  instituted,  assumes 
theieby  the  character,  and  occupies  the  sta- 
tion, of  plaintiff  But  to  ongmate  any  sort 
of  suit,  either  remotely,  as  in  the  character 
of  future  contingent  defendant,  01  immedi- 
ately, as  in  the  chaiacter  of  actual  plaintiff, 
is  the  exclusive  chaiacter  of  a  party,  and  is 
incompatible  with  the  station  of  extraneous 
witness 

III  Mischief  of  party's  self -disserving, 
compared  with  that  of  his  self-serving,  men- 
dieious  testimony 

In  the  fase  whcie  it  happens  to  a  man's 
testimony  to  be  mendacious  to  his  own  pre- 
judice, and  not  to  the  piejudice  of  any  one 
else, —  in  such  case,  if  a  decision  conformable 
to  it  be  giounded  on  it,  which  decision  theieby 
oomes  under  the  description  of  misdeeision, 
the  mischief  of  such  misdeeision  does  not 
stand  upon  so  high1  a  footing  as  that  of  a  mis- 
decision  to  the  same  effect  produced  by  any 
of  the  oidmary  causes 

The  reason  is,  that  the  mischief  of  the 
second  order  —  the  dangei  and  alaim,* — m 
compaiison  with  which  the  mischief  of  the 
first  older  is  much  infenor  in  importance, 
amounts  to  nothing  in  this  case  A  man,  as 
oltcn  as,  without  being  guilt},  he  chooses  to 
confess  himself  guilt},  will  suflfci  accoidmgly 
let  tins  be  understood  But  what,  in  this 
case,  is  the  amount  of  the  danger?  —  for  how 
few  aie  there  who  will  be  disposed  to  make 
any  such  choice!  —  and  if  there  were  evei  so 
many  moie,  wheie  is  the  great  harm  done? 
Nemo  an*  iatui  pcnie  volens,  says  the  maxim 
lof  Roman-Gallic  law  But  on  the  othei  hand 
conies  the  maviin,  Volvnti  non  fit  injuna 
why  lefuse  to  hear  him  whose  wish  it  is  to 
"  peii^-h,"  if,  in  the  judgment  of  the  person 
most  competent,  he  will  not  be  injured  by 
it  ;  So  again  as  to  the  alaim  For,  by  the 
supposition,  the  choice  is  the  man's  own  if 
foice  be  employed,  the  case  quadiates  not 
with  the  piesent  case,  and  who  is  there,  m 
whose  bieast  any  pain  of  apprehension  can 
be  infused  bv  the  idea  of  an  evil  to  which 
he  cannot  be  exposed  but  by  his  own  free 
choice  * 

But  though,  in  this  extraordinary  sort  of 
case,  the  mischief  of  misdeeision  is  not  so 
gieat  as  in  ordinary  cases,  still  neither  is  the 
case  altogethei  fiee  fiom  mischief  For,  by 

*  Dumont,  Tiaitts  de  Legislation, — and  see 
Introduction  to  Morals  and  Legislation  (Vol. 
I.  p  ti'J  et  seq  ) 
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the  manifest  opposition  of  the  case  to  the 
ordinary  course  of  human  conduct,  —  men  fit 
large,  observing  a  man  convicted  on  his  own 
self-criminative  testimony — on  his  own  con- 
fessorial  evidence,  which  afterwards  is  by 
accident  discovered  or  suspected  not  to  ha\e 
been  true,  will  be  led  to  suppose  or  suspeet 
it  to  be  the  result  of  secret  subornation  : 
subornation  acting  possibly  by  holding  out 
hope  of  reward — more  naturally  bv  holding 
out  fear  of  undue  punishment,  or  of  injury 
in  some  other  shape. 

Hence  one  reason,  why  confession  in  ge- 
neral terms  should  never  be  received,  to  the 
exclusion  of  complete  as  well  as  correct  tes- 
timony fiom  the  same  source:  to  (he  end 
that,  in  case  of  incorrectness  or  incomplete- 
ness, intentional  or  not  intentional,  Mi<*li  self- 
regarding  and  sclf-ciiminative  totimonv  may, 
from  the  approved  source's,  eounter-e\  idcnec 
and  counter-intemuMtion  (  pel  formed  :it  anv 
rate  by  the  judge,)  take  its  chanr*1  of  being 
rendered  eoirect  and  complete  :  as  if,  instead 
of  being  self-iegaiding,  it  had  been  so  much 
extraneous  te&timonv. 


CIIAPTKPjIX. 
ui/iniioii  SAITGUMIDS  AGAINST  Tin:  INVOX- 

VtNHiMllS  \\I1U'1I  MAY  IMlFSI'N'l'  Till  M- 
M'LVIS  AS  I  lAHLi:  'ID  AKlsF  FHiiM  i  llh  \IW- 
LITION  OF  HIE  LXCLUSIONAKY  11UI.K3. 

PANIC'  terrors,  genuine  and  counterfeit,  are  , 
among  the  life-guai  ds  ot  abuse.  From  i  eloi  m, 
be  it  what  it  may,  teais  are  piote-^ed  by 
sharp-sighted  hvpoeiites — fcais  aie  felt  and 
entertained  by  their  weak-sighted  dupes. 
Knavery  presents  the  phanta^ma^oiie  mag- 
nifying ylass ;  and  it  is  thiough  tins  medium 
that  danger  is  viewed  by  the  e}e  ot  imbe- 
cility. 

Anything  which,  in  the  ease  of  the  reforms 
here  proposed,   may  contribute  t<\allay  the 
accompanying  apprehension,  is  delving  oi<i 
notice. 

The  safeguards  here  in  \iew  may  be  ranked 
in  the  first  place  under  two  heads:—  1.  Safe- 
guards against  deception  and  consequent  mis- 
decision  ;  2.  Safeguards  against  vexation,  in 
so  far  as  unnecessary  and  unprofitable. 

Under  either  head  may  again  be  disfin- 
guised  —  1 .  Such  as  exist  or  would  take  place 
of  themselves,  hut  may  notwithstanding  be 
pointed  out  to  good  purpose,  as  being  liable 
to  be  overlooked;  2.  Such  as,  though  not  at 
present  in  existence,  nor  of  a  nature  to  take* 
place  of  themselves,  might  (as  it  seems)  be 
established  to  good  purpose,  and  may  there- 
fore be  considered  as  eventually  waiting  to  bo 
established. 

Under  the  head  of  existing  safegua?ds,  the 
following  may  be  worth  noticing :  — 

One  ground  of  alarm  may  be,  the  danger 
VOL.  VU. 


of  mendacity,  and  consequent  uereption  and 
inisdecision,  from  the  giving  an  unlimited  ad- 
mission to  the  testimony  of  the  plaintiff. 

By  way  of  antispasmodie  against  the  ter- 
rors from  this  source,  it  may  be  proper  on  this 
occasion  to  bring  to  mind  once  more  the  tes- 
timony of  experience,  certifying  that,  in  so 
many  cases,  where,  by  the  reason  of  the  most 
cogent  interests,  the  mendacity -promoting 
force  has  been  at  its  highest  pitch,  no  sjmp- 
toms  of  mischief  from  this  source  have  ever 
been  discernible  :  habitual  and  professional 
depiedators,  delivering  their  testimony  against 
accomplices,  under  the  temptation  offered 
by  impunity  instead  of  capital  punishment, 
with  the  addition  of  pecuniary  rewards  to  an 
amount  far  bevond  what  are  usually  offered 
to  individuals  at  large.  The<e  are  re  wauls 
e.umble  by  truth  as  well  as  bv  falsehood. 
Hut  ic wauls-,  equally  offeied,  and  not  earnible 
hut  bv  mendacitv,  arc  the  icvvaids  by  which 
servants  in  tiadc,  who  have  goods  to  jjflfr'iT 
from  fiadcis,  their  mastcis.  to  customeis,  aie 
invited  to  steal  the  goods,  and  then  by  their 
testimony  ch.irje  the  customer  with  the  re- 
ctiptof  them  —  the  customer,  \\hose  true  tes- 
timony cannot  be  opposed  tofthcir  mendacious 
evidence. 

Lauyrr.  The  defendant  \\511  stand  exposed 
to  whatever  danger  is  attached  to  the  admis- 
sion of  the  testimony  ot  the  plaintiff. 

Aon- Lawyer,  (iood.  but  while,  from  the 
admission  t»iven  to  him,  the  plaintiff  derives 
the  faeult)  ot  delivering  faUe  testimony  to 
the  prejudice  of  the  defendant,  —  so,  by  the 
admission  given  to  the  testimony  of  the  de- 
fendant, does  the  defendant  denve  the  faculty 
ot  defending  himself,  tor  which,  by  the  sup- 
position,  the  simple  truth  is  sufficient.  Tiuth 
opposing  heisdt  to  the  plaintiff,  truth  giving 
hei  suppmt  to  tin1  defendant,  —  plaintiff  and 
defendant  being, in  other  lespeets  on  equal 
trims, — in  favour  of  which  side  be  the  odds? 

Lauycn  Hut  a  ease  that  in  reality  \\ill  fre- 
quentlv  happen,  is,  that  the  matter  of  f.ict^ 
notwithstanding  the  consc<|uenccs  of  it  \vith 
relation  to  the  inteiests  of  the  defendant,  has 
not  fallen  under  hn* cognizance.  If,  the  de- 
fendant having  been  wounded,  it  be  by  jour 
hand  fljat  the  wouijd  has  been  inflicted,  it 
can  «carc(^j  happen  but  that  the  fact  must 
have  fallen  within  jour  knowledge.  But  if  it 
ha*  been  bv  the  teeth  ot  a  dog  of  yours,  or  by 
the  horns  of  a  bull  of  yours,  this  may  as  well 
have  happened,  \ou  being  at  a  hundred  miles 
distance,  as  in  your  presence.  The  plaintiff 
being  pi  edisposed  to  lie,  and  having  his  dioice 
of  lies,  his  euro1  will  be,  that  in  the  scene  he 
feigns,  \ou,  the  defendant,  shall  not  be  one 
of  the  actors. 

Nnn-Lairyvr*  Doubtless  this  will  be  his  best 
polic}  ;  ju^t  as,  under  yom  own  established 
and  therefore  faultless  s)s<em>  were  thfc 
tradesman's  servant  to  steal  the  goods,  and 
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then  swear  he  had  delivered  them  to  the  cus- 
tomei,  it  would  be  bettei  policy  to  suppose 
them  delivered  at  his  house  out  of  his  pie- 
sence,  than  in  bis  presence,  although  the  tcs- 
timony  of  the  customer,  to  who«e  loss  the 
theft  and  the  perjuiy  are  committed,  would 
not  be  admitted  to  contest  it 

Hut,  the  dooi  being,  bj  the  supposition, 
as  completely  open  to  the  testimony  ot  the 
defendant  as  to  that  of  the  plaintiff,  and  the 
fact  on  which  the  plaintiff  guwnds  his  claim 
being  by  the  supposition  a  fact  altogether 
fuKe, — the  case  will  be,  th.it  the  defendant, 
if  he  contests  the  claim,  believes  the  fact  to 
be  false  Undei  whatever  sanction,  therefore 
(call  it  oath,  call  it  what  else  you  will,)  the 
plaintiff  affirms,  contraiy  to  tiuth,  his  pei- 
suasion  of  the  existence  of  the  fact,  the  de- 
fendant will  of  com  so  aflum  his  pei  suasion 
of  the  non-existence  of  it  Here,  then,  it 
must  be  confessed,  \\e  have  a  danger  of  de- 
reptJt/,»,  as  we  have  in  all  cases  in  which  tes- 
timony is  admitted  But  the  plaintiffs  stoiy, 
being  by  the  supposition  an  uttei  falsehood, 
has  everything  to  feai  fiorn  seiutmy,  fiom 
countci -interrogation,  horn  whatcvei  count  ei- 
evidence  can  be«affoidcd  by  circumstances, 
while  the  assertion  ot  the  defendant,  being 
true,  can  find  nothing  to  oppose  it  horn  eithci 
of  these  soui  ces 

Now  observe  how  the  matter  stands  under 
join  system,  Innuineiable  aie  tlie  instances 
in  which  the  fact  constitutive  of  a  n^lit  on 
the  pait  ot  Titius,  being  due,  would  be  tcs 
tified  and  put  beyond  doubt  by  the  testimony 
of  Titius,  it,  Titius  being  plaintiff,  his  testi- 
mony were  admitted  In  pcihap-*  the  gicatei 
number  ot  these  instances,  the  fact  being  as 
well  known  to  the  detuichint  as  to  the  plain- 
tilF,  and  the  defendant  not  being  disposed  to 
be  at  the  expense  of  peijmy  to  save  paving 
what  in  justice  lie  ought  t«  paj,  he  would 
do  one  of  two  things  if  the  fact  had  falk;n 
within  his  cognizance,  he  \\ouhl  eortiess  it ,  if 
the  tact  had  not  lallev,  under  his  eogni/anc  c, 
yet,  heating  it  swoin  to  by  the  planitilf,  and 
not  looking  upon  the  plamtill  as  a  man  who 
would  peijuie  himself,  ho  would  not,  upon 
his  oath,  declaie  his  disbelief  of  the  statement 
swoin  to  on  the  othei  su'e  • 

Now  what  does  \our  system  iii\Miis  case? 
To  the  evil-doei  it  insures  success  and  tn- 
umph,  without  peiilot  pei]iuy,  or  expense 
ot  litigation  to  the  innocent  and  injured,  it 
ensuiesloss,  without  hope  ot  safety  —  injuiy, 
without  the  possibility  ot  self-deteiice 

Lawyer  Well,  and  what  then?  He  should 
have  been  wisei  It  should  'have  been  his 
cate  to  have  provided  himself  with  legal  evi- 
dence 

Non-Lawyei  His  caie!  Yes  but  can  it  be 
a  secret  to  you,  that  in  many  cases  such  pi  o- 
VHion  would  be  impossible  •>  that  in  others 
the  precaution  would  be  resented  as  an  insult, 


and  the  tiansaction  itself  (the  contract,  or 
whatever  it  be)  out  of  \\hich  the  right  arises 
be  by  that  means  rendered  impossible?  And 
suppose  him  (like  Dirtcc  and  no  Duke)  never 
to  ttavel  without  a  tiaiu  of  witnesses  at  his 
heels  have  you  any  secret  jou  lould  supply 
him  with,  to  enable  him  to  keep  them  alive 
at  pleasuie  ' 

He  should  have  piovided  himself  with  legal 
evidence  '  Do  jou  and  joins,  fiom  the  lowest 
to  the  highest  of  jou,  know  what  legal  evi- 
dence is?  Would  jou  let  him  know,  if  YOU 
did  *  Did  yoiievci,  with  join  own  goodwill, 
do  anj  thing  to\\aids  letting  men  know  what 
(on  this  subject  01  on  any  othei)  the  law — • 
the  law  which  jou  evuiy  daj  compose  on 
pietence  of  dculanngit — is?  Have  jou  evei 
ceased  to  do  whatevei  \\as  in  youi  power  to 
pi  event  all  such  knowledge  fiom  being  at- 
tainable—  to  keep  all  oiich  knowledge  out  of 
then  i  ea<  h  •> 

The  system  which  the  suitor  supposes  to 
be  established — the  sjstem  on  the  confidence 
of  which  he  actn,  is  the  system  declaied  to 
him  by  domestic  experience,  iijjht  ic  isou,  and 
common  sense  This  sjsU  m  he  sees  puisued, 
even  by  you  and  youis,  in  <;oinc  cases  de- 
ceived by  join  incMatigablc  bclf-eulogiums, 
he  concludes  it  tut,bc  puisued  111  all  cases 
Your  exceptions,  extensive  and  nuimrous  as 
they  aie,  how  should  he  divine  (hem/  To 
gne  himself  the  least  chance  toi  it,  it  would 
be  necessaij  fi)i  bun,  at  the  outset,  to  begin 
\\itlt  chscaiding  his  onlinatj  guides,  common 
honesty  and  ( omnion  sense 

Hoie  may  be  the  place  to  obseivc  once 
inoie,  thai  the  utmost  clantfei  \\luch  can  be 
appichcndcd  fiom  the  freest  admission  ot  self- 
seiving  testimony  on  both  sides,  is  mieiioi, 
iai  inteuoi,  to  1li.it  \\lnch,  undei  the  techni- 
cal sjotem,  h.is  place  in  every  day  s  pia<  tice 
In  all  rases,  fiom  the  most  lightly  to  the  most 
heavily  penal  (peisoiial  injiiiie*,  acts  of  depie- 
dation,  ,"*S  of  malicious  destine  tion,)  wheie 
an  injuiv  by  which  an  mdiMclual  is  the  im- 
mediate sulleiei  is  tiealed  on  the  tooting  of 
a  crime, — the  testimony  ot  the  pailj  injiued 
(testifying  nuclei  the  iniluence  of  an  inte- 
icst  in  the  stni test  sense  pecuniary,  \i/  that 
constituted  by  cos/s,  —  and  alwa\s  under  the 
smait  ot  the  injury,  be  it  what  it  may,)  is 
admitted  undei  the  name  of  evidence  and 
undei  the  sort  ot  sanction  iesei\ed  foi  those 
declaiations  which  aie  leceived  undui  the 
name  and  on  the  footing  of  evidence,  —  the 
sanction  of  an  oath*  foi  tilled  bj  the  eventual 
punishment  attached  to  the  bnach  of  it 
while,  on  the  othei  side  (the  dofi  nclant's,) 
though,  undei  the  name  of  the  deft  nee,  the 
party,  if  present  (\\lmli  111  ^lighllj  penal 
causes  it  is  not  necessarj  that  he  should  be,) 
cannot  flbe  prevented  fiom  saying  what  lie 
thinks  fit, — jet,  \\hathe  does  saj,  not  be- 
ing collaborated  bj  the  sanction  of  an  oath, 
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nor  being  subjectable  to  counter-interroga- 
tion, is  not  received  under  the  name  nor  on 
the  footing  of  cr/i/i'/iiv. 

What  is  to  the  prc'scnt  purpose,  is  this 
question  :  —  If  no  mischief  is  experienced 
from  the  partial  admission  ot  self-semng  tes- 
timony, the  admission  of  it  on  the  plaintiff* 
side — on  that  side  on  vvhirh  (as  hath  been 
seen)  it  K  most  dangerous,  —  can  any  great ci 
danger  be  reasonably  apprehended  from  the 
iiHfHirtidl  admission  of  it,  from  the  unreserved 
admission  of  it  on  both  sides? 

The  above  observation-,  on  the  safeguards 
which  alreadv  exist,  mav  Millicc  to  dispel  all 
vug u i1  tears  that  gicat  piejudice  to  justice 
would  icsult  from  the  abolition  of  the  exclu- 
sionary rule. 

An   ulterior  ^afeiruard,   which  is  not,   bu 
which  inixht  be,  and  ought  to  be  established, 
i^  the  registi.ition  of  evidence. 

Uv  tlu1  legislation  of  evidence,  I  do  not 
mean  tin1  committing  of  the  Evidence  to 
wiiting ///  /i  r///////s  ;  but  merelv  the  making 
a  memoiandum  of  the  specie-*  and  nature  of 
the  evidence,  undei  apposite  heads. 

The  immediate  u^e  is,  to  show,  on  the 
occasion,  the  sticngth  of  each  aitich1  ol  evi- 
denee  :  to  indicate  the  sifcngtli  of  it,  as  far 
as  the  denomination  to  \diich  it  bclnig«*,  and 
under  which  it  is  entered,  ma}  be  conducive 
to  that  pin  pose. 

The  ultciior  u^e  is,  to  put  a  mark  ot  dis- 
tinction upon  every  cause  in  which,  on  the 
side  in  favour  of  which  the  deci-ion  was  pro- 
nounced, the  ma--  of  evidence  wa^,  in  point 
ot  sj length,  in  any  respect  below  theonlmarv 
standaid. 

The  ultimate  use  is,  to  indicate,  not,  indeed 
tin1  exact  (juantitv  of  the  mischief  (for  when 
theie  is  none,  none  can  be  indicated,)  but 
the  imirnniiut  of  the  iiiischiet  which,  in  the 
w.iv  of  mi-deci-ion,  under  anv  head  of  infir- 
mity or  suspicion,  can  have  owed  itsbiith  to 
the  abolition  of  the  cxclusioiuirv^aile  : —  1. 
Judgment  tor  the  plaintiff.  KvidenR1  for  tin* 
plaint ilf,  none  but  the  plaintiff*  testimony. 
Kvidence  for  the  defendant,  none  but  the 
defendant's  testimony,  ii.  Judgment  lor  the 
defendant  :  state  of  the  evidence  the  same. 
3.  Judgment  again  for  flic  plaintiff.  Evidence 
of  the  plaintiff  delivered  by  him,  or  not  deh- 
veied:  the  fact  (the  collative,  or  saj  inves. 
tilive,  fart,  by  which  the  light  in  question 
was  conferred  on  him)  not  having  fallen  with- 
in his  cognizance,  nor  any  other  fact  -ervmy 
for  proof  of  it  in  the  way  of  circumstantial  evi- 
dence. Extraneous  \\itne-s  Matthew  Mar- 
tvr:  his*te-timony  exposed  to  suspicion  by 
interest  derived  iioin  relationship, — he  being 
husband,  son,  father,  brother,  partner,  ser- 
vant, master,  to  the  plaintiff;  or  b^  specific 
pecuniary  inteiest,  in  such  or  such  away;  or 
by  improbity,  as  evidenced  by  his  having  been 
convicted  ot  >uch  or  Mich  mi  offence. 


Ulterior  details  might,  in  this  place,  be  re- 
garded a-  superfluous- and  premature,  what 
is  above  will  MTVC  tor  an  indication  of  the 
ends  to  which  the  proposed  aiiungcment  is 
directed.  To  frame  an  apposite  SVMCHI  of 
book-keeping  wherein,  for  each  cause,  the 
labour  of  registration  could  be  i  educed  with- 
in the  compass  of  a  few  words,  would  be  a 
consequential  ta^k,  and  not  a  difficult  one. 

I  speak  ot  thi»  svst'Mii  of  legislation  as 
exhibiting  the  niaiiwum  of  mischief  horn 
deception  and  ron-  'I'Mit  misdecismn  having 
infnmity  of  evidei-  lor  ifs  cause.  I  sav  ///r 
mnuiimm;  it  b  x  undei  stood  (hat,  sup. 
poking  in  even  i  uiM1  the  decision  given  in 
favour  of  that  side  ol  (hecau-eon  which  the 
vidence  was  thu^  defective  lo  Jiave  been 
roncoiis,  the  gieafcst  number  of  causes  in 
which  this  error  ciroi  fiom  this  source  — 
i'tnt/tl  have  taken  place,  is  thus  hiought  to 
v  K^V.  Hut  so  it  mav  he,  that  in  no  one  of  nil 
tho^e  instances  7/v/s  thi-  decision  cri<jp»<9tis  : 
still,  in  this  ca*-e,  flic  woid  manmiini  is  not 
less  apposite  than  if  the  decision  was  erro- 
neous in  all  those  iii^taiicm. 

On  the  pie-ent  occasion,  in  speaking  of 
infnm  and  su*>pcctal>]c  evidence,  those  causes 
alone  ol  infeiioiifv1  need  be1  thought  of,  that, 
have  been  hiou^ht  direct l\  to  vu  w  in  the 
course  and  foi  the  puipose  ol  the  piesent 
woik.  In  a  s\stem  of  ic^istiation,  in  so  far 
as  adapted  to  the  end  hcic  in  quest jon,  the 
seveial  other  cau^e^  of  inlnmity  would  be 
erpiallv  entitled  fo  a  place.  The  heads  being 
expressed  by  apposite  denominations, —  the 
opeiation  ot  making,  on  the  occasion  of  such 
cause,  the  se\cral  entries  under  those  scvvial 
heads,  would  \ncseiit  little  dilliculty.  Mei- 
cant lie  book-keeping,  an  art  which,  under  the 
existing  s\ stem  ot  nomenclatuie,  is  clouded 
and  [)eiplexed  b}  obscure  and  une\plaine(i 
fictions,  pic-cnfe*  much  more.1* 


§  *  'J'hu^  nnu-h  being  said  of  one  parr  of  the 
proposed  system  of  judicial  book-keeping,  a  uord 
or  two,  for  the  purpose  of  sketching  out  a  ge- 
neral idea  of  the  remainder,  may  perhaps  not 
appear  miSL-inplojcd.  Suggested  by  a  collective 
view  of  all  tlie  cnds«>f  JUMICC,  the  system,  taken 
in  both  Us  parts,  embraces  in  its  design  all  these 
sc\i  ral  ends. 

Oft  fie  part  hcrciifiirc  particularly  in  question, 
the  objects  to  prevent  mi^lecision :  it  accord- 
ingly pres  nts  continually  to  the  view  of  the  le- 
gislator the  several  quarters  in  which  the  seeds 
of  misd  cision  scorn  to  be  most  apt  to  lurk. 

Of  the  nniaining  part,  the  object  is  to  pre- 
vent needh'ss  and  avoidable  delay,  vexation,  and 
ex])en^e.  Taking,  therefore,  tor  the  standard 
ciuantity  of  lhattmass  ot  collateral  inconvenience, 
tne  quantity  which  e\i)enence  has  shown  to  be 
sufficient  in  a  va^t  majority  of  the  whole  number 
of  causes  of  all  sorts,  — it  "calls  upon  the  judge, 
in  each  instance  in  which  that  staiuh  rd  quantity 
has  been  exceeded,  to  point  out,  by  apposite 
entries  under  apposite  heads,  in  his  view  of  the 
matter,  the  cause  by  which  such  excess  has  been 
necessitated,  or  at  any  rate  produced.  *  W 
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Lawyer.  What!  more  records  ?  and  have 
we  not  recoids  enough  already  Q  and  is  there 
not  enough  in  them  *  and  is  there  to  be  no- 
thing said  about  John  Doe  and  Richard  Roe  * 
and  do  you  mean  to  confound  the  di&tniction 
between  courts  of  lecord  and  courts  not  of 
record  ° 

Non-Lawyer.  To  make  answer  to  your 
questions,  the  matter  of  your  records  may  be 
divided  into  three  portions  —  1  Sheer  lies , 

Of  the  established  system  of  mercantile  book- 
keeping, the  object  in  view  is  to  enable  the  m- 
divfdual  whose  transactions  it  is  employed  to 
record,  to  ascertain  at  any  time  the  balance  as 
between  the  amount  of  assets  and  debt*  din, 
with  the  amount  of  profit  or  loss  from  each 
source;  for  the  purpose  of  raising  to  its  maxi- 
mum the  aggregate  of  the  one,  and  reducing 
its  minimum  the  aggregate  of  the  other  not 
speak  of  other  subordinate  objects  foreign  to  the 
present  purpose 

Of  a  lational  and  honest  system  of  juduiil 
boofe*!  :?cping  (not  to  speak  hereof  the  uscj»  to 
individuals  in  the  character  of  suitors,  or  ot  the 
uses  to  the  ludgc,)  the  uses  to  the  legislator  would 
be,  to  enable  mm  to  reduce  to  its  minimum  the 
aggicgate  amount  of  inisdccision  arid  failure  of 
justice  on  the  one  hand — of  judicial  delay,  ex- 
pcnse,  and  vexatn/n,  on  the  other-  and  this  by 
indicating  in  each  instance?  (in  MO  far  as  it  is 
susceptible  ot  indication)  the  maximum,  and,  it 
possible,  the  actual  amount,  of  each  individual 
mischief  produced  on  each  occasion;  with  the 
cause,  so  far  as  it  may  be  discernible. 

Of  the  actually  existing  system  of  judicial  re- 
gistration  and  non-registration  (lor  omissions 
nave  their  effect,  and  their  use,)  as  established 
by  and  under  the  technical  and  fee-gathering  sys- 
tem, what  true  account  can  a  man  find  to  give  ? 
That  the  effect  of  it  has  been,  most  <  ertamly, 
and  the  dcbujn  of  it  almost  as  certainly,  to  en- 
able the  masters  and  journeymen  of  the  justice- 
shop  to  cheat  and  deceive  their  customers 

Of  the  natural  and  inevitable  causes  of  com- 
plication (which  is  as  much  as  to  &ay,  of  an  extra 
degree  of  expense,  vexation,  *yul  clcLiy,)  a  col- 
lective, and  it  is  supposed  pretty  complete,  view 
is  given  in  a  Table  annexed  to  another  worfv 
(ScoUh  Reform,  in  Vol.  V  of  this  collection  ) 
and  along  with  them,  few;  illustration,  nuclei  each 
cause,  a  set  ot  examples,  exhibiting  the  suits  of 
different  descriptions  in  which  it  is  most  apt  to 
have  place.  A  certain  porti  m  ot  time  (and  that 
happily  a  very  short  time)  pointed  out  by  ex- 
perience, is  taken  for  the  standard  these  are 
called  simple  causes  To  rtiis  standard  a^l  other 
causes  are  referred:  they  are  talKt1  complex 
causes.  Taking  any  u;iven  individual  cause, — it 
the  length  of  time  it  occupies  extend  considera- 
bly beyond  that  standard  length — it  it  be  of  such 
a  length  as  to  require  adjournment,  the  demand 
for  the  extra  length  must  have  for  its  cause  some 
one  or  more  ot  the  causes  enumerated  m  the 
Table.  These  causes  being  all  foreknown,  and 
previously  understood  and  ranged  in  the  form  of 
a  table-  —  the  judge,  as  his  wan  ant  for  the  ad- 
journment he  puts  upon  it,  makes  a  memoran- 
dum of  the  existence  of  such  cause  or  causes, 
each  party  at  the  same  time  being  called  upon  to 
annex  to  such  indication  a  memorandum  of  the 
assent  to,  or  dissent  from,  the  matter  of  fact  as- 
acrted  by  it 
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2.(Impertment  and  useless  truths;  3.  Instruc- 
tive truths.  The  instructive  truths — that 
is,  heads  for  the  reception  of  these — it  is  our 
wish  to  preserve ,  though  it  would  requn  e  a 
microscopic  eye  to  spy  them  out  and  if 
they  weie  of  iron,  so  much  the  better,  be- 
cause in  that  case  a  magnet  would  save  tune 
and  scrutiny. 

Ot  the  sheei  lies  and  impertinent  truths, 
I  agiee  with  you  that  there  i&  enough  already  , 
and  theietoic  it  is  we  piopo&e  that  no  furthei 
additions  shall  be  made  to  that  pat  t  of  the 
stork  If  your  iclisli  for  the  dish  icmaiiH 
after  the  odor  lucti  has  evapoiated,  >ou  know 
wheie  tluMe  is  enough  toi  it 

Couits  of  lecoid — rouitsnot  of  record'  A 
pi  c<  ions  distinction,  ti  ulyv  A  precious  end  it 
irns  at  —  and  a  piecious  use  has  been  madi1 
ot  it  I  Know  jou  then  of  that  judge,  whose 
opeiations  \\illbe  likely  to  be  bettei  set  uicd 
against  01101  (designed  and  undesigned)  — 
against  neetilcbs  dclav,  expense,  and  vexation, 
by  the  assuiance  that  they  \\ill  be  bulled  in 
oblivion  '  Can  theie  be  ^o  much  as  a  pie- 
teiiec  foi  omitting  to  pcipetuate  the  memory 
of  eveiy  thing  that  passes  (except  the  vcihiagc1 
ot  advocates  and  patties,)  unless  it  be  the 
little  importance  ot  the  cause,  complied  with 
the  delay,  experise,cind  vexation,  attached  to 
the  registration  ot  it  *  And  do  you  not  know, 
that  the  use  aimed  at  b>  the  distinction,  and 
by  the  consequences  grounded  on  it,  weie  to 
secure  the  judges  that  invented  it  against  the 
competition  of  judges  below  them,  and  on 
one  side  of  them9  and  that,  among  the  civil 
courts  not  ot  recoid,  the  equity  coiuts  —  the 
courts  which  i eject,  as  **  beneath  then  dig- 
nity," all  causes  of  less  than  £10  value — are 
at  the  head  of  the  list  ? 

So  much  as  to  the  safeguaids  against  mis- 
decision.  For  the  avoidance  of  umiecessaiy 
vexation,  an  important  maxim  remains  to  be 
bi  ought  to  view 

I  supply  J  the  ends  of  justice  substituted  to 
'the  cnck  of  juchcatuie  I  suppose  hypocusy 
unmasked  I  suppose  honest  o)es  opened, 
imbecility  in  honest  guidance  I  suppose  the 
door  thrown  wide  open,  not  only  to  all  will- 
ing testimony,  but  to  all  lights*  that  are  to 
be  el1  cited  fiom  interrogatories  administered 
to  unwilling  testimony  to  unwilling  testi- 
mony, whatsoever  be  the  now  ternble,  the 
now  tremendous,  fi  nits  of  it  lights  collected 
without  lescive,  from  unwilling  witnesses, 
although  the  lesult  should  be  the  diminishing 
the  multitude  of  misdeeds  of  all  kinds,  and 
diminishing  (if  English  lawyers  and  then 
dupes  endure  to  see  it  diminished)*  the  bar- 
ban  ty,  as  well  as  imbecility,  of  their  penal 
code. 

In  throwing  open  the  door  to  self-crimi- 
native  eVidence,  one  exception,  though  but  a 
temporary,  and  thence  a  limited  and  continu- 
ally expiring  one,  would  require  to  be  made. 
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No  admission  of  such  evidence  against  of- 
fences anterior  to  the  promulgation  of  the 
law:  the  reform  bhoul^  not  he  retrospective. 

The  reason  is  almost  too  obvious  to  bear 
mentioning.  Transgressions  already  commit- 
ted are  be\ond  the  reach  of  prevention:  pu- 
nishment would  be  misery  in  waste. 

Not  that,  because  the  ease  were  called  a 
criminal  one,  there  would  be  anything  gained 
to  general  utility  by  extending  the  provision 
to  the  exclusion  of  satisfaction  on  the  score 
of  injury;  viz.  \\hcrethe  author  of  the  injurj 
cMiinot  be  a  loser  but  the  sufferer  by  it  must 
be  (and  to  the  same  amount)  a  gainer.  Hut 
under  the  existing  technical  system,  such  is 
the  structure  ot  the  established  forms,  that 
if  the  examination  of  the  defendant  remained 
forbidden  to  the  one  purpose,  it  would  ic- 
inain  alike  forbidden  to  the  other. 

To  the  abuse1  here  in  question,  no  conec- 
tion  would,  could,  or  ought  to  be  adminis- 
tered, but  in  the  way  of  statute  law.  To 
render  the  correction  retiospeclive,  \\ould 
include  in  it  an  operation  of  t'i  jn^t  facto 
law.  Legislators  shrink  with  uniform  horror 
fiom  the  idea  of  such  injustice  Jurispru- 
dcntidl  law,  from  lust  to  last,  was  formed  by 
it.  Not  a  sU-p  e:ui  slij  take  on  any  fie-h 
giound  —  not  atie^h  sti*p  r.in  she  take  in  anv 
direction,  that  is  not  stained  bv  injustice  oi 
Hu*  description. 


CI1APTKU  X. 

K  \'(  A  I' I  T  l«  1  AT  ION. 

A<:  \i\sr  the  following  errors  it  concerns  the 
judge  to  be  upon  his  guard  : — 

1.  The  supposing  that  there  i^  an\  man, 
of  \vho>e  testimony  it  is  reitam  that  it  \\ill 
throughout  betiue  tiue  to  the  pmpo^c  of 
\\.iriaiitnig  the  judge  to  licat  it  as  ronclu- 
si\e,  /  c.  cxcliiMNc  of  all  counter-evidence. 

'2  The  Mippo-mn1  that  thert^'f  an\  man, 
n!  \\hose  tesUmonv  it  is  eeitain  iTi.it  it  \\111 
ihjnuu'hout  be  untiue;  \i/.  to  the  puiposeot 
w.iir.mtnig  the  judge  in  icfiMng  to  hear  it. 
No!  that  thi»  cei  t.unty  ol  its  being  thiougliout 
unti  uc,  \\oul<l  induce  ;ui\  tiling  likc.icerltiinty 
of  its  htin^  thiou^hout  iininsti  uctixe. 

f*J  The  supposing  that  theic  exists  jinj  <un' 
soil  of  intei  cM,  which,  on  the  occasion  in 
rpicstion,  can  be  sine  M>  to  oxcipowcr  the 
lorcv  of  tin1  standing  tutelai\  inteiests,  n>  to 
render  uutiuth  on  the  pait  of  the  tc-limoiiv 
ccitainin  •m\  pait,  much  less  in  the  \\hoh1. 

4  — jor  aii\  iiutulnr  of  interests  acting  in  ,i 
incndticit  \-piomoting  direction. 

A.  The  suppo-inir  that  because,  a*  to  this 
or  that  t.u't,  the  testimony  in  question  is  in- 
eontestablv  false,  and  even  mciyJaciou-,  - 
that  therefoie  there  is  a  certainty  of  its  being 
false  as  to  this  or  that  otha  fact:  much  more 
as  to  all  the  other  facts. 


G.  The  supposing  that,  \viiere  tnere  arc 
divers  interests,  to  the  action  of  which  the 
testimony  is  exposed  on  either  side,  there  is 
any  one  ot  them  that  ought  to  be  neglected, 
as  it  destitute  oi  loree. 

7-  The  -upposing  that,  where  there  are 
divers  interests  acting  on  the  siune  side,  the 
aggregate  force  with  which  the>  act  is  to  be 
learnt  by  counting  them,  without  regatd  to 
the  separate  force  of  each. 

The  above  proposition?*  are  the  general  re- 
sult of  this  woik. 

The  anatomical  view  (shall  we  s;\\ )  above 
given  of  the  human  mind, — does  it  quadrate 
\\ith  the  truth?  No  person  by  \\hom  this 
work  can  ever  be  taken  in  hand  —  no  person, 
male  or  female,  high  or  low,  rich  or  poor,  but 
is  competent  to  judge. 

Jfut  if  it  be,  what  must  we  say  of  the  pic- 
tine  gi\  en  of  it  in  the  hooks  of  juiisprudence? 
of  the  pictuieof  it,  as  rel'ened  to,  and  wrought 
fiom,  on  cvcr\  jmisprudcntial  hcnc|^<'i»* 

Judging  of  it  from  those  books  and  those 
benches,  is  this  launch  of  piactical  science 
(if  science  it  is  to  be  called)  in  any  better 
stiite  than  the  science  of  anatomy,  when  the 
CM  dilation  of  the  blood  '»ras  unknown,  arid 
nerves  and  tcndAn.s  weie  confounded  under 
one  name-'  or  than  chemical  M'ience,  when 
the  great.  IMowden,  no  less  profound  in  che- 
mist ij  than  in  jurispiudence,  gave  in  the 
pedigree  of  the  metals,  certil>nig  them  to  be 
the  ISMIC  in  tail  lawfully  begotten  by  Stephen 
Sulphur  upon  the  body  oi  Maiy  Mercury? 

Hy  way  of  contiast  to  the  above  proposed 
mementos,  and  that  the  reader  in  whose  under- 
standing  theie  is  any  picdilcction  tor  reason, 
oi  in  whose  heait  there  is  any  concern  for  the 
welfjieot  mankind,  might  take  his  choice, — 
it  h.nl  been  in  my  intention  to  subjoin  a  view 
of  tho-e  document*  to  which  English  judges 
.ne  at  picscnl  in  the  habit  of  revolting  tor 
then  guidance,  and  uhi.'h  (in  addition  to,  or 
in  explanation  of,  the  particular  decision,  the 
I  Mipposcd  puipoit  ol  t\hich  has  been  preserved 
h\  chance,)  the  ud\ocates  on  each  side  are 
uont  to  ptescnt  them  with  in  that  view. 

These  docum^its  \\ould  langc  themselves 
n.itmally  into  t\\o  classes:  —  1.  Considera- 
tion* puiel\  technical,  /.  r.  having  no  refe* 
leinv  if>  an\ thing  that  will  heir  the  name  of 
icason.  k2.  r/<n;mtnta  ratwHulta;  consideia- 
tit>ns  eontaining  in  them  more  or  less  of  the 
mallei  oi  iraMiii.  Fragment*  thej  cannot  but 
In1  called;  inasmuch  as,  containing,  almost 
\Mlii(;iit  exception,  no  reason  hut  on  one 
side,  norofjhat  anvthing  better  than  a  loose 
and  bioken  hint,  they  can  never,  in  any  in- 
^lance,  be  consideii'd  as  amounting  to  an 
entire  re'ison,  but  only  to  a  i|>iaiitity  of  rough 
matler,  by  the  help  of  \\hieh,  with  due  ma- 
nagement, a  reason  might  be  made. 

Of  this  research,  \\hat,  it  may  be  naked, 
would  bu  the 


598 


RATIONALE  OP  JUDICIAL  EVIDENCE. 
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Illustration — illustration  merely  Amuse- 
ment, and  nothing  more  or,  it  anything  be- 
yond amusement,  this  —  that  the  poi  teutons 
woi  thlessness  and  depravity  of  the  technical 
system,  and  of  that  soi  t  ot  trash  which  among 
lawyers  goes  by  the  name  of  science,  may  he 
placed  in  yet  anothei  point  ot  view  that,  of 
the  mountain  of  their  nonsense,  the  relative 
as  well  as  absolute  magnitude  ma>  be  mea- 
sured by  the  molehill  dimensions  ot  such  part 
of  their  pioductions  as,  without  abuse  ot 
language,  may  be  capable  of  passing  undei  the 
name  of  sense 

To  engage  in  any  such  research,  in  the 
hope  of  any  institution,  which  in  any  othei 
point  of  view  could  a/foid  payment  for  the 
Inborn,  would  be  to  sciutim/e  the  contents 
of  the  fust  gioat  dunghill  that  piesented  it- 
self, for  the  possible  peai  Is  01  diamonds  that 
might  be  to  be  found  in  it  It  would  at  the 
best  be  like  the  leading  over  and  stud} ing 
the  IflSiJotheca  of  Alchemy,  in  the  expecta- 
tion ot  meeting  \\ith  institution  applicable 
to  the  advancement  of  model  n  c  hemistry  In 
the  course  of  a  twelvemonth,  it  is  not  im- 
possible but  line  and  theic  a  result  might  be 
found  presenting  &  fact  of  \vhich  no  modem 
chemist  is  appu/cd  But,  in  less  than  a 
thousandth  put  ot  the  tune  thus  spent  in 
the  pin heus  of  folly  and  impostuie,  facts  of 
mote  use  and  importance  might  be  bio  tight 
to  ceitainty,  and  toi  the  first  tune,  by  follow- 
ing the  tiack  already  opened  by  genuine  and 
unpolluted  science 

To  subjoin  a  view  of  these  lawyer's  lea- 
sons,  technical  and  scmi-iational,  to  the  pic- 
sent  woik,  had,  as  alieady  obsei  ved,  been  my 
intention  Hut,  coiisideiing  the  bulk  to  \\lrn  h 
the  piesent  publication  has  ahead y  swelled, 
the  completion  ot  \\hat  may  be  found  to  say 
on  this  topic  must  be  postponed  As  for  speci- 
mens, they  have  been  alieady  «?een  technical 
considerations  in  the  chaptei  on  lostjiiatives1 
and  elsewheie,  fia(/m(nta  raftona/ta  in  some 
of  the  icasuns  foi  the  Allusion  ot  self-cl;s- 
bcr  ving  evidence,  in  the  reasons  toi  excluding1 
the  testimony  of  a  wife  against  hei  husband,* 
in  the  use  made  of  the  woids  necessity, 
course  of  tiade,f  &,e 


CONCLUSION 

WE  aie  now  armed  at  the  conclusion  of  this 
woik  ate\\  leading  lonMdeiatioiis  ha\  e  been 
piessmgupon  oui  nnnds  throughout  the  \\  hole 
course  of  it  At  pithi'iit  I  speak  paituulaih 
to  Englishmen,  the  application  to  othei  coun- 
tnes  will  not  be  difficult 

1  So  far  as  evidence  is  concerned  (and 
the  limitation  need  not  be  anxiously  insisted 
on,)  the  existing  system  of  pioceduie  has 
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betn  framed,  not  in  pursuit  of  the  ends  of 
justice,  but  in  pursuit  of  private  sinister  ends 

—  in  duect  hostility  to  the  public  ends     It 
is  time  that  a  new  system  be  fiamed,  really 
diiected  to  the  attainment  of  the  ends  of 
justice 

2  The  models,  the  standai  ds,  the  exempli- 
fications ot  the  proposed  improved  system  — 
nay,  of  a  peifect  system,  are  not  objects  of 
a  Utopian  thcoiy, — they  aie  within  every 
man's  obseivation  and  expeiience  —  within 
the  range  of  eveiy  man's  view — within  the 
cncle  of  eveiy  private  man's  family. 

3  To  find  these  models  ot  peifection,  an 
Englishman  has  no  need  to  go  out  of  hi^  own 
country    for  invention  theie  is  little  woik  — , 
foi  importation,  scaiceany    English  piactice 
needs  no  impiovenient   but   fiom   its  own 
stores     consistency  —  consistency  is  the  one 
thing  needful    pieserve  consistencv,  and  per- 
fection is  accomplished 

4  No  new  poweis,  no  tampenngs  with  the 
constitution,  no  revolutions  in  power,  no  new 
authorities,  much  less  any  foreign  aid,  are 
necessaiy     All  that  is  necessary  (and  this  is 
necessaiy)  i«s,  that  the  laws  made  tor  the  pui- 
pose  should  be  mad^by  the  lawful  legislator 

—  not  by  a  powei  subordinate  to  that  ot  the 
legislator  taking  advantage  of  his  negligence, 
usuiping  his  authority,  legislating  with  ina- 
dequate means,  in  pursuit  of  sinister  ends, 
on  false  pietences 

5  Nothing  more  is  required,  than  the  ex- 
tending, in  all  causes  and  cases,  to  rich  and 
pool  without  distinction,  that  relief  which  in 
ceitain  cantos  and  cases,  and  in  ccitain  dis- 
tricts, has  been  affoi  (led  to  the  poor    torn  (by 
the  appointed  guardians  and  hicnds  ot  the 
people)  iiorn  the  rapacity,  or  abandoned  by 
the  negligence,  of  their  natural  enemies 

6  It  lequnes,  indeed,  the  establishment 
of  loc.il  judicatures     but  even   this  is  not 
innovation  (not  that  even  innovation,  wheic 
ncjcessaiy,  tiiould  evei  be  declined)  —  not  in- 
novation, but  icstoiation  and  extension    7te- 
^foiaduH* — of  powers  once  in  existence/  be- 
fore they  were  b\\ allowed  up  by  the  framers 
ot  the  existing  system  of  abuse,  under  favour 
ot   their  own  ic^istless  power,  woiking  by 
then  own  fiauds,  coveied  by  then  own  dis- 
guises, in  pursuit  of  their  own  simstei  ends 
K  i  tension —  the  icstonng,  tliouqh  with  some 
increase  of  amplitude,  to  one  half  of  the  island, 
the  fountains  of  justice  so  happily  retained  by 
the  othei  f 

An  aplioiism  not  unfiequcntly  quoted,  and 
seldom  \\ithout  appiobation,  is  that  pf  Ma- 
chid  vcl,  in  \\hich  the  taking  the  constitu- 
tion of  the  countn  to  pieces,  foi  the  puipose 
of  bunding  it  back  to  its  hist  pi  maples,  is 
spoken  of  f  s  a  wise  and  desirable  couise  In 

*  The  Saxon  County  Courts, 
f  The  bhtiiffs*  Courts  and  Borough  Courts 
in  bcotlaml. 


CONCLUSION. 
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I  lie  character  of  a  gcneial  principle  extend- 
ing to  all  states  and  to  every  branch  of  the 
constitution  of  every  Va^N  it  is  founded  on 
vulgar  prejudice,  and  lead-*  to  mischief.  It 
biipposes  a  constitution  tunned  all  at  once:  a 
supposition  scarce  am  when*  icah/ed.  It  sup- 
poses experience  woith  nothing;  and  herein 
lies  the  great  and  mischievous  absurdity.  It 
supposes  men  in  the  savage  state  endued  with 
pcrleet  wisdom,  but  growing  loss  and  less 
\\iseas  L'Xpciicncc  accumulates,  and  progress 
is  made  in  the  track  of  mili/ation.  It  sup- 
po^es  that,  io  make  the  Itritish  constitution 
better  than  it  is,  \\c  oiitrht  to  hi  ing  it  back 
to  what  it  \\a*»  in  the  time  ol  \\illi.ini  III., 
or  Charles  I.,  or  Kd\\aid  I  ,  or  John,  or  Wil- 
liam the  (1on<|ucior,  or  Allied,  or  Kg  her  I, 
or  Voiti^ein,  or  (Ai^ibelaunus ;  m  \\hosc 
reign  it  \\oiildsiill  have  exhibited  a  picture 
ot  degcnciac),  it  compaied  \\ith  the  piime\al 
golden  constitution  ot  New  Holland  or  New 
Xc.ihmd. 

In  the  case  al  present  on  the  carpet,  the 
supposed  \\iMlom  ot  the  ma\un  mav  iind  an 
apparent  coniiiination.  H\  doinn  a\\a\  the 
woikoHivt  orsi\  bundled  \cars,  and  tluow- 
ing  back  the  s\stcm  ot  pioceduii1,  as  to  the 
most  iniid.imi'ntal  paiS,  into  the  state  in 
which  it  \\iis  at  the  tnflc  of  Kduaid  I.  and 
much  earliei,  a  mount, mi  of  ah'i-1  might  be 
icmoved,  and  «'ven  a  near  ii|.,ii  idi  to  per- 
fection made.  \Vh\  i  Hccan-c  in  principle 
there  is  but  one  mode  ot  scinching  out  the 
tiuth:  and  (  batingthe  coiriiptimis  introduced 
by  superstition,  or  liaud,  or  lolly,  under  the 
mask  of  science)  this  mode,  in  M>  t.ir  a- 
truth  has  been  scan-bed  out  and  htouirht  to 
light,  is,  and  ever  has  been,  and  evei  \\ill  be, 
the  wiine,  in  all  tunes*,  and  in  all  place*  —in 
all  cottages,  and  in  all  palace-  —  in  ever\  l,i- 
niih,  and  in  every  comt  of  ju-tice.  JU  the 

dispnfr  \\hat   it  msij, ee  ci\ci\  thing  that 

is>  to  l)e  seen;   hear  everybody  \\ho  is  likclv 


to  know  anything  unour  me  maitcr:  hear 
ever\  body,  but  most 'attentively  of  all,  and 
lirst  of  all,  tho>e  \\lio  are  likely  to  know 
most  about  it  —  the  parties. 

Under  the  liist  Normans,  u*  under  the 
Savons,  th'»  parties  weie  al\\a>s  pie<ent  in 
comt,  whoever  eNe  was  pie-ent.  Kach  \\as 
allowed  to  appear  foi  his  own  benefit ;  each 
was  compelled  to  appear  for  the  benefit  of 
his  adversary. 

ITnder  the  lirst  Normans,  as  under  the 
Saxons,  justice  was  within  the  reach  of  every 
man  :  he  might  have  it,  in  many  cases,  \\uh- 
out  tiavclbng  out  of  his  own  hnndri  d  ;  —  in 
almost  all  cases,  \\ithout  tiavelling  out  of 
his  own  count).  With,  or  even  \\ithout,  the 
assistance  ot  a  bor>e,  most  commonly  lie 
might  betake  hiniselt  to  the  seat  of  judi- 
catmc,  anil  letuin,  \\ithont  sleeping  out  of 
Ins  own  bed-  at  the  woist,  he  might  go  one 
da},  and  return  the  next. 

With  minds  ot  a  certain  textur^  -Mwny 
points-  might  pel  haps  be  gained  b)  quoting, 
a-,  it  it  weie  an  authoiitv,  this  conceit  ot 
Machiavel.  Hut  in  rest  the  cause  of  utility 
and  truth  upon  prejudices  and  wild  conceits, 
\\ould  be  to  gi\c  a  foundation  ot  chall'  to  an 
edifice  of  gianitc/  In  a  woik  which,  if  true 
or  usetul  for  a  moment,  \\ill  be  sous  long  as 
men  aie  men,  the  humour  of  the  day  I"*  not 
\\oith  catching  at  any  such  pi  ice. 

In  point  of  tact,  then,  1  mention  it  as  mere 
matter  ol  accident,  and  in  point  of  aigument 
as  no  better  than  an  aigument  ad  Aomtm'///, 
that  the  s\*u«m  of  piocedure  here  proposed, 
h.ippeiis  to  be,  in  its  fundamental  piinciplcs, 
not  a  novel,  but  an  old  one.  and  I  give  it 
for  good,  not  /;rrr///.sr  it  i-  old,  but  ftl/hou</h 
it  happciib  to  be  ^o.  Parties  meeting  face  to 
lace,  in  courts  near  to  then  o\\n  homes :  in 
couniv  comt>,  and,  uhere  population  is  thick 
enough,  in  humhed-courts  or  town-couits. 


NOTE  ON  THE  BELGIC  CODE. 


THE  code  recently  promulgated  for  the  king- 
dom of  the  Netherlands,  forms  in  many  re- 
spects, so  far  as  regards  the  law  of  evidence, 
an  advantageous  contrast  with  most  European 
systems  of  jurisprudence 

Its  superiority  is  most  decided  in  the  de- 
partment of  pieappointed  evidence,  paiticu- 
larly  under  the  head  of  contracts  formalities 
being,  as  it  is  fit  they  should  be,  prescribed, 
but  not  pet  emptvt  ily  so  A  contract,  although 
informally  diawn  up,  may  yet,  if  signed  by 
the  parties,  be  received  in  evidence  There 
is  flftHf^?  system  of  registration  for  written 
contracts.  It  is  an  article  ot  this  code,  that 
oral  evidence  is  not  admissible  to  prove  the 
existence,  or  to  disprove  or  add  to  or  alter 
the  contents,  of  a  wntten  contiact  in  form, 
but  to  this  exclusionary  rule  there  are  two 
curious  exceptions:  one  in  favour  of  the 
poor  —  the  other  in  favour  of  the  mercantile 
classes  If  the  property  dependent  on  the 
contract  do  not  exceed  the  \a1ue  of  one  hun- 
dred florins,  or  if  the  transaction  which  gave 
rise  to  the  contract  be  a  commercial  transac- 
tion, 01  al  evidence  may  be  heard  These  ex- 
ceptions render  the  code  more  wise  and  just, 
but  much  less  consistent 

In  the  department  of  testimonial  evidence, 
the  only  absolute  exclusions  are  those  of  the 
husband  01  wife  of  a  party  to  the  cause,  and 
all  relatives  of  a  party  in  the  duect  line  but 
the  iclatwes  and  connexions  of  a  pai  ty  in  any 
collateral  hue  (as  well  as  tli&sc  ot  the  hus- 
band 01  wife  ot  a  party)  to  the  foui  th  de-* 
giee,  are  said  to  be  repivtht  (in  die  Dutch 
\crsion  of  the  code,  gtrraaht,}  as  are  «^lso 
the  presumptive  hen,  01  scivant  of  a  paity, 
all  pei sons  dncctly  or  indirectly  interested 
(pecuniarily)  in  the  cause?  and  all  persons 
who  have  been  convicted  ot  lobbeiy,  theft,  or 
swindling,  or  who  have  suffered  any  aJfttUive 
or  infamizing  punishment  t 

It  is  probable,  though  not  clearly  apparent 
on  the  face  of  the  code,  that  the  words  rc- 
proclu  and  gewraakt  refer  to  the  old  rule  of 


the  Roman  law,  by  which  the  evidence  of 
two  witnesses  is  conclusive  evidence  (plena 
probatw)  in  certain  cases  and  the  meaning 
of  these  phrases  probably  is,  that  a  witness 
belonging  to  any  of  the  classes  above  enu- 
merated, shall  not  be  consideied  a  witness  to 
that  purpose, — viz  the  puiposc  of  forming  a 
plena  probatio,  in  conjunction  with  one  other 
witness.  If  this  be  the  meaning  of  the  appa- 
rently exclusionary  rule,  it  tends,  pro  tan  to, 
to  dimmish  the  misehievousness  of  the  mon- 
strous principle  of  law  to  which  it  constitutes 
an  exception 

It  seems  that  the  parties  themselves  cannot 
be  heard  in  evidence  under  this  code,  with 
this  exception,  however,  that  a  party  may  be 
required  to  admit  or  deny  his  own  signature; 
and  several  other  exceptions  closely  resem- 
bling the  jar  amen  turn  expurgatonum  and  the 
jin amentum  *>upplclo1ium  of  the  Roman  law, 
which  have  already  been  explained 

Among  the  bad  rules  of  Roman  law  which 
aie  adopted  in  this  code,  is  that  which  con- 
stitutes the  evidence  of  a  single  witness  m- 
suihcient  to  form  the  ground  of  a  decision. 
The  place  ot  a  second  witness  may,  however, 
in  many  instances,  be  supplied  by  a  written 
document,  which  is  in  such  cases  termed  a 
commencement  de  picuve  par  unt 

A  nile  desemng  of  mutation  in  this  code, 
is  that  \\hich  permits  children  undei  fifteen 
years  of  age  to  give  then  testimony  without 
oath  Their  title  to  credence  evidently  does 
not  depend  upon  then  capacity  to  understand 
the  natur£'«jt  a  religious  ceiemony,  but  upon 
then  povrcr  of  giving  a  clear,  consistent,  and 
probable  nariative  of  \vhat  they  have  seen  or 
hcaid 

On  the  whole,  this  new  code — so  far  at 
least  as  regards  the  depiutment  of  evidence 
—  may  be  pionounced,  though  still  far  from 
perfect,  considerably  bettei  than  either  the 
English  system,  01  the  othei  continental  mo- 
difications of  the  Roman  law.—  Editor. 


GENERAL  INDEX  TO  THE  VOLUMES  ON  EVIDENCE, 

VIZ.  VOLS.  VI.  &  VIL 


The  letters  a  and  b  are  for  col.  1  and  col.  2  respectively.     The  letter  n  stands  for  note. 


ABERRATIONS  of  expression,  and  of  memory, 

vi.  253-54. 

Ablative  facts  or  events — meaning  of  term, 
vii.  2706. 

Abolition  of  imprisonment  for  debt — errors 
committed  by  some  of  the  advocates  <>1,  ti,  isO-sl. 

Abridgments,  —  belong  to  transcripts  in  ef- 
tectunly,  >ii  13SJ/J.  f 

Absconding  as  evidence  of  guilt,  vii.  50-5.1. 

Absence  of  party — decision  in,  vii.  kJ4(>-4i). 

Absurdity — none  so  gross  as  not  to  1'md  de- 
fenders, \ii.  '210. 

Accessaries  after  the  fact — lawyers  become 
by  tho  manner  in  which  thrf  defend  criminals,  tl. 
100. 

Accident — application  of  equity  judicature 

to,  tii.  301 /*. 

Accomplice— diflTiculty  in  getting  1  ogive  evi- 
dence, ti  ITi'i'*. 

—  liow  far  statements  by,  are  evidence  against  an- 
other,  MI  43  //*. 

—  testimony  of  not  excluded,  though  uniting  interest 
and  improbity*  vn    I14-l.r> 

Accounting  —  cases  of,  jury  tiial  unfit   lor, 

vi.  357I+,  4sl?/. 
impossible  to  limit  tlu1  iiunibi  v  of  witnesses 

in,  vn   531  tt. 
inability  of  common-law  courts  to  grapple 

with,  tn.  12')  i  '"/. 
Accuracy   of  transcripts — arrangements  tor 

scouring  vii.  1  «j-r>o. 
Accusation,  in  ecclesiastical  court  practice, 

vi-  ra-  ,      «. 

—  fal-ic,  as  improbable  as  tho  commiMon  oi  the  oflenee 

charged,  \JK  117.  * 

Accused  person — falsehood,  mlciicVtOr  uvs1* 

bioil  of,  .'1s*  evdence  of  tifuilt,  MI    ai-'J'l. 
judicial  examination  ol,  MI.  3U-41.   6Vc'  Inculpa- 

titu;  Sclt-iiiculpatite. 

^-.  —  hott  tar  his  statement*  belietpd,  tii.  3^9. 
oath  should  be  tendered  to,  it'  employed  at  all  in 

judicature,  ti.  3*25. 
Action none  without  motive,  vi.  *2l2a. 

—  human,  cither  external  or  intt  rnal,  ti.  '217^. 

—  and  luxation  to  a'*t,  orcasmned  bj  motites  \i.  1257. 

—  in  a  court.     »SVv  Suit. 

—  em],  munncfr  in  which  o\ideneo  collected  for,  vi. 
407  tf. 

Acts  of  Parliament.    See  Statutes. 

forms  of  cont lotions  before  Justice^  in,  vi. 

4146. 
Acts  of  the  Legislature — should  be  recorded 

and  inAlc  public,  vi.  77,  7H. 
Adjective  and  substantive  la\vdistinguibhed, 

vi.  7flf,  SOSn. 
Adjective  law — evidence  belongs  properly  to, 

vi.  205  a.  •  - 

Adjournments— long  of  courts,  evils  of,  vn. 

241-5. 

Administration  of  oath— solemnities  for,  vi. 

319-21. 


Admiralty  Court  —  affidavit  evidence  in,  vi. 

10.     Abohshoil  in  Tinted  States,  41. 
--  jobbing  in,  1  1.  tl. 
----  mode  of  extraction  of  evidence  in,  ti.  102-9. 

Si'f  IXtraetion. 

Admission  of  a   f,iet   as   party  evidence,   vi. 
Krrors  of  ju<licature  in  not  taking  more  ud- 
of, 


—  .  intcrropUion  should  bey^-^i- 
tial  t«>  their  hoing  aeted  on  as  rontrssions,  vii.  31. 

Adscititions  evidence  defined,  vii.  120.  Ex- 
ainiii(kd,  I  '27-')  Divided  into  t\\o  Kinds  ;  tho  .same 
parties  in  a  different  foruin—  the  same  loiuin  but 
different  parties,  //;. 

--  aberrations  of  KngHsh  law  n^arding,  tii.  170  3. 

Advertisement  for.  assistance  to   defray   ex- 

pense of  cvidenee,  reeoiiimeiid^d,  tn.  37*>t  :»77 

—  lorgery  of,  should  be  punislied,  tn.  1  1')//,  1  11  ti. 
Advocate.      Nrr  C'ounvcl. 

Advocate'  —  parties  should  lie  suliject  to  in- 

terrogation b\  their  o\\n,  \i.  3,^J-H. 
AlFections  ot  interro^atdis  and  respondents 

towards  e  ieh  itther  -how  tar  they  may  be  ealculatcd 

011,  vi.  Mid,  ,')47. 
Allidavit  —  an    instance   of    unprejippointod 

written  e\id<  noe,  \i   '21!*  A 

—  person  eomieted  ot  perjury  not  excluded  from 
making,  MI    tin 

—  e\ldenee  —  dilleieiit  kind-*  of,  ti.  t<)'2 

---  in  \\bat  e-isi  s  it  inact  be  adxantn^eou^-ly  einploy- 
iil,  ti.  I.Vi,  ttid  rlieeks  necessary  for  mvnritt  i»f,  iV*. 

--  in  ii»titudeof,  MS  practised,  \i    l.f  //  f,  ,i7-i<),  .' 
1')'»,  I'i7;  MI.  a  low,  21,i,    2.VJA,    30.'i  //,    171  /i. 


---  c<intia-fe  I  tttth  interrniriitite  ot  "deuce,  ti.  .'is. 
--  <•  (IN  it-smiles  in  ivceit  in^  though  untriisttiorthy. 
\i    .K»,  Ift 

—  hi  fore  arrest  for  debt,  \i    171>. 

—  thoimh  object  lonalili1  ctidciice,  received  to  the  ex* 
eV^ion  oi  the  !>»-^t,  ii    X,\~xi 

--  the  only  ctid«*nce  on  which  judges  \\ill  decide,  ti. 
liil.      Sinister  interest  Kites  «iccasioii  to,    l/il 

—  lor  irroiindni^  dtJ^y  on  in  al»sence  oi  u  witness, 
tii   :i.VJ. 

-  lor  procedure  on  attachment,  \i    1'iK,  17<i-7. 

—  for  ^Kiceduic*  on  ii^orinatioii,  1  1    l'»7/>,  1'iStf,  177  9. 

—  witnesses  —  cross-e,\ammatiim  of  refused  though 
tin  y  Ixjfn  couit,  ti.  4.{t>6. 

AllUJsivits  compared  with  depositions,  vi.  3ft. 

—  in  bankiuptey,  ti  432  />,  433  a. 

Ailirmation  of  tacts  disconformablt    to  tho 

course  of  nature—  motives  tending  to,  vii.  l'>fJ-il. 
Ago  of  wit  ness  —  effect  of  on  testimony,  vi.  'J.5t. 

—  not  aground  for  exclusion  of  testimony,  tii.  127  -3'J. 
Agent  —  rCbDondeiit  to  bill  in  equity  com- 

pelled to  speak  through,  vi.  I  It). 
Air   balloons  —  theory  of  probability  illus- 

trated from,  vii.  93  A,  Via,  100. 
Alchemy  referred  to,  vii.  106. 
Alexander  the  impostcr,  vii.  93  b. 
Alexander  —  (claimant  of  earldom  of  Stirling) 

trial  of,  tii.  17*  H,  \Mn. 

Alibi  evidence  considered  with  reference  to 
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sources  of  belief,  vii  111  4.  Time  and  distance  with 
regard  to,  112 

Alibi  evidence  —  publicity  tends  to  preclude, 

vi  378 
._  —  difficulty  of  fabricating,  increased  with  the  num* 

ber  ot  witnesses,  vn  74  b 
--  generally  false,  MI  1126 
--  remedies  for  the  evils  ot-  witnesses  to  have  evi- 

dence to  character  ,  notice  of  plea  ,  power  to  delay 

cause  ,  acquittance  provisional,  vi  379  ,  vii  113 
--  as  eflected  by  probabilities  as  to  tia\  tiling,  vii 

W<i 

Allegation  —  testimony  of  a  party  called,  vn 


Allegations   and   depositions  —  false  distmc* 


tion  between,  vi 
Amendments  to  bill  in  equity  —  nature  of, 
vl  44r>,  484 

—  --  delay  occasioned  b>,  vii  21(1  /;,  217  a 

—  in  equity  eouit  proccdiuo-—  granting  and  refusal 
ot  considei  ed,  \  i  4V>-8 

Ameiica  —  secret  procedure  according  to  the 
Roman  system  abolished  in,  vi  41,  601  ft 

Amicable  interrogation,  accompanied  by  ho- 
stile—effects of,  vi  -m-si 

—  causes—  greater  number  of  in  equity  than  at  com- 
mon law,  vn  517  n 

Ancestors  —  wisdom  of  oui,  vn.  90 
Ancient  deeds  —  authentication  with  regaid 
to,  MI    17C),  l<)2/>,  193  a 

—  facts—  admission  ot  transmitted  evidence  to  picne, 
\u   157&f  IWft,  108 

Ans\\  ei  s  —  pi  omptitude  of,  a  security  foi  ti  uth, 

vi   .)HJ 

—  in  written  evideii&c  should  be  numbered  with  the 
questions,  vi  411-3 

—  false  or  cvasi\e  —  how  far  evidence  ot  delinquency, 
MI   21-9 

—  questions  to  witnesses  should  arm  out  of  tho,  vi 
384-5 

—  to  bill  in  equity  —  pi  act  ice  as  to,  vi  401  a,  Hi,  115, 
481,  vn  '2W(t 

----  amendment  of,  gi  anting  and  refusal  of,  M 
455-8 

Anlicipative   survey  of  evidence  —  purposcb 

to  be  ser\  ed  by,  MI  2  W 
---  as  a  sue  (.(.dcinemn  to  exclusion,  MI    %0-71 

Plan  1  1  cnnnmi  tided,  370     Result*,  tb    Conti  ast  \\  ith 

special  pleading,  tb 
Antipathy  the  ical  cau^c  of  the  exclusion  ot 

witnesses  on  religious  grounds  \  11   12f>,  427  n 
Apology  for  evposuie  ot  the  technical  sys- 

tem, vn  329-34 
Appeal  —  definition  of,  vi   42fl  a 

—  del  ly  occasioned  by  the  system  of,  MI  21  1-lfi 

—  recommendation  to  gut  effect  to  judgment  duun{, 
dependence  of  ,  MI  216  b  • 

—  how  fai  a  sucted  memn  to  publicity  in  kecking  the 
inferior  com  t  light,  coi»'i<k*i«i,  M  3>8/>,  ,1V* 

—  -  liberty  of,  in  case  ot  ^vealv  cudciice  being  ioundcd 
on,  vii  163 

—  use  ot  iiidicial  regutiation  loi  the  purposes  of,  \i 
330ft,  409  * 

—  use  of  a  scale  of  probatn  e  force  for  the  pm  poses  of, 
M   17,  228  b 

—  erroneous  serreey  of  mleiiof  judicatuie  may  bo  ic- 
mediod  on,  vi  3f>7  I 

—  none  admitted,    propeily  speaking,  in  criminal 
cases  M  38*2,  n  11 

Appeals  —  statistics  of,  show  the  state  of  ad- 

ministration of  justice,  M  5(>4 
Appuaiance  —  meaning  ot,  as  a  technicality, 

*il  281  n 

Apprentice  and  mastei  —  effect  of  connexion 

between,  on  evidence,  M  M>0-1        c 
--  formalities  ot  contioct  between,  vi  52r>tf,  r>2Sft 
Appientice&hip  —  contiacts  of,  the  subjects 

of  registration,  vi  667  a 

Arabian  Nightb  Entertainments  cited,  vn  94  a 
Arbiteis  —  nature  of  procedure  before,  vi 

480  ft,  vn  321  &  and  ?* 

Arbitral  y  power  —  exclusion  of  evidence  an 
instalment  ol,  vu  33<J  b 


4  rbitration  —  defects  of  the  system,  vi  481  n 
Aichet>pal  —  the  woid  explained,  vi   122  n 

—  draught,  for  preliminary  authentication,  MI    186» 

19471 

Areopagus  —  couit  of,  noticed,  vn   432  b 

Aristotelian  school,  vi   239  a 

Airest  —  reduction  of  evils  of,  vu  250  i,  251  a. 

—  for  debt,  vi   179    fl/r  Tmpimoiimcnt 

—  in  mesne  process-—  intiouuction  of  oath  before,  \n 
'26  iw 

—  of  defendant  without  earning  —occasional  neeess- 

lor,  vii 


Art  —  tacts  belonging  to,  becoming  the  sub- 
ject of  evidence,  \\  5w 

Aiticles  of  accusation,  in  ecclesiastical  coiut, 


vi 


Ashbuiton,  Lord,  noticed,  \i   389 

Ashhm  st,  Justice  —  on  Exclusion  ot  Evidence, 


\u 


Assassination  in  baibarous  times  occasioned 

by  oaths,  \i  J18 

Assault  —  vauoub  methods  of  prosecuting  foi, 


vi 


Assemblies  —  legislative,   publication  ot  dc- 

baics  of,  *\i   78-1) 

Asseition  —  false,  \\heiein  it  consists,  vi  227. 
—  and  ev  idence—  taibe  dist'iictiou  bet^ocn*  \u  20(> 
ASSI/CS  —  bandjing  ot  causes  at,   vn   2«)7  /', 


—  length  of  mtmal  between,  \u   '2H,  J72 
Association  —  effect  ot  in  giving  vivauty  to  au 

impassion,  M  2">2  t 
Assunipsit  —  action  of,  vi   314  a 
Aetiology  —  illustiStions  of  judicial  absuidi- 

ties  iiom,  \ii  "2\(}bt  211  a 

Atheism  —  charge  ot,  when  made  by  lawjcts, 


—  no  good  ground  for  excluding  a  witness,  A  i    106  , 
vu   UO-3    Cannot  be  pro*  ed  by  <_  vtraiieous  ev  idcur  e, 
4*2!     Jt  admitted,  sho^s  the  witness's  icgaid  tor 
truth,  422 

Atiucity  of  an  offence  —  how  far  aground  for 

incredibility,  \u   115-17 
Attachment  —  proceduie  by,  vi    468,  476-7, 

vn    W7,  512  b 

—  motion  tor  -plaintiff  s  e\idoncc  taken  in,  MI  4900 

Attaint  —  prosecution  ot  jury  bv,  vi   415 
Attempts  as  affording  evidence  ot  delinquency  , 

MI  206,  121      Iiihiuutiie  circumstances  applicable, 

21-2 
Attention  at  the  command  of  the  will,  viu 

571  b        f  *' 
4  -  want  r%  in  as  f  u  as  may  be  necessary  to  truth, 

should  be  punished,  vi  2% 
Attestation  —  ioiimilaiy  of,  enables  oiiginal 

tt»  be  distinguished  irom  transeupt,  MI   1  17  <i 

—  of  deeds,  \i  5166,623-0    Onlj  cei  tines  recognition, 
blln 

—  01  \\ills,  \i  5J8-11    Abcriation  of  kngli&h  3a\v  as  to, 
642  51 

Attesting  witnesses  —  authentication  by,  vu. 
17o  A,  177^ 

—  —  to  deeds,  use  of,  \i  52r>-G    Should  be  more  than 
one  as  an  impediment  to  toic:<.rv,  vl  *>  <8 

--  consukiutions  «is  to  the  e\  idenco  ot,  regarding 

authenticity  of  the  script,  MI  101-2 
Attoim*}  —  client's  communication  to,  should 

not  be  exempted  from  evidence,  vi    W,  100,  vii 

471-9      bee  Client 

—  situation  of  the  interests  of,  in  taking  dpi  n  ion  of 
counsel,  MI  310-17 

—  has  to  bear  all  the  odium  incurred  by  the  legal  pro- 
tension,  vn  233,  207  6 

—  v,  at  rant  ot,  M  480-1 

—  eclebUdtjcal,  uses  e\commumca£iou  as  a  means  of 
getting  his  bill  paid,  \n  4*2r>  b 

Attorncy-Ooneial  —  power  of,  toiestoic  com- 
petency of  witnesses  by  coniessmg  to  errors  in  the 
lecoid,  MI  136-8 
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Attorneys  —  procedure  by  attachment  in  dist 

putes  hct  \ieun.  M    17fi. 
Andi  ultiram  jmtftm  —  the  adage  caiiied  out, 

vi   311-2  u;  MI.  ft  12  6  • 

Auditois  of  public  accounts  —  abuses  as  to 

fees  of,  \n.  200  ?it. 

A  iiit  iia,  —despotism  and  secrecy  of  procedure 
in,  \i.  r>o4. 

—  law  of  noticed,  \n.  H/r 

—  criminal  ci-de.  ot  noticed,  M.  4"»  n  f. 
Authentication  roiiMdcicd  ut  larpe,  vii.  174- 

I'r,;- 

—  definition   of,   and  connexion   with  pre,ippointc.d 

I'tldl'IlCe,   \ll     171. 

—  subject-m.itters  of,  \ii.  171,  175      Application  uf  to 
real,  01  :il,  and  \\  i  itti  H  i  \  ideiiei*,  //>. 

—  modes  ut,  in  the  ca-e  «»t  unttr.i  evidence,  \ii.  17"»- 
Isi      Topics  i»l  uimnr.\  with  rci-Aid  t«>.  17  »,  K*> 

—  inodriof,  m  t  In*  i1.  i  -<.M»I  pi  i\  lit  i'  coi  it)  actual  i  \  idenee, 
\n.  17*j-so      Din  c.t,  17f».     (  in  iiiit^taiitKil,  177-M) 

—  modi's  of,  in  c.i^e  of  \\ritten  olhcial  and  cdsualh  - 
written,  MI    Isn,  1M. 

—  proMsioiijl  distinguished  from  definitive,  MI   Is3-i 

—  ruli»s  for,   ISl-H      l'n  Imim.tr^  meituikr  of  p«mics, 
ls."i.      \rchrt>p'il  draught  lorprousioihil,  lsf>. 

—  aberration-,  'of  Knuli^h  law  rei,raidini:,  \n   l1*^  -!'/>. 
No   provisional,   ISS.      Inclusion  on   testimony  of 
parties,  Isyu'Mi.     \\  itin-sHi-s  non-attesting  excluded, 
l!M)-2     Admission  ot   nistruiiH  nts  \\itlftuit  authen- 
tication, }*!>  3      Plans  adopted  \\hui  dorument  in 
po\\er  of  »d\ersar\,  I'M  .").     (Hhcial  i^idfiicts  1!'") 

•  —  of  tin1  minutes  ut  Courts,  M    11  "i-  li> 

—  ot  prcapi'Ointi'd  oMdi'nrr,  «//>  nitia*  and  al>  t  itni, 
M   M3?/    "iTi-P).     '1  lit1  \ai  ions  Kinds  ol,  ">r»-H> 

—  oi  \silK    silii-i  ration  ,ot  Unuli*di  l*i\\  a-t<>,  M  fiV2-r>l 
Authenticity  -  modes  ot  dibpio\ingl  vii. 


Author  -^hnckrd  \\lien  a^outh  at  the  levity 

\\ith  >vhich  lnl-»»  altidaMt  tnatcd,  \i   4«i"i/f 
—  inriili'iit  »>li^i  rxc-il  li>  in  a  TurKi-h  \v*^  \   MI  *'!/> 
Authoiit\v   ellert  ot  in  piodiichi.;  '•»  lic-t,  vii. 


iph  writings — superior  advantages  of, 
especially  for  \\ilN,  \i  ,r)3."i-7  Kccommcndations  as 
to  the  mode  of  nuking  alterations  in,  :>3')-7 

Autnf»iapliy  :is  a  nieiiiib  ot  authentication  ah 
\ntnti  M.  t'll"* 

Avoidance1  of  juslieiability  as  evidence  ot 
guilt,  \n.  rio-rid.^ 

Awards  —  motions  on,  vi.  480,  481. 

IJacon  noticed,  \ii.  88  h,  ,Vil>  ft. 

—  Ins  taking  biibrs  reftrrcd  to,  \n    210 

Bail— -examination  of,  an  instance  of  a  parf\ 
inti'irogatH,  \ii.  .V»3,  r.oi. 

Balloons*    theoiv   ot    cicdihihtv  iliiT*t rated 


irtini,  MI  i»3//,  J»lr/,  I«M». 
lt.ind\ing  caii'se^   hum    couit  to  couit,    \ii. 

aafi-6 
liankniptcy  —  procedure  in,  vi.  488.   Altera- 

tion ot  la\\,  t?>  n 

—  causes      allulaMt  i-Mdrin'o  in,  \i.  i'J// 

-  -  ami  m^ohiiu'v  —  tartilioiiM  distinction  \n  t  \\etn,  \i. 
iso//  ,  MI   .'is,'{  //. 

—  pftitionin—  di  bt^pro>  *•<!!»>  luidrMdoncL'  in,\).  l.'JJ// 

Baptism  —  np-liation  ot,  &u!istitute(l  tor  thai 

of  hiith,  \i.  :>73/'      T«i\v  altvrod,  ih.n. 
liar,  the.    Nir  (1oun^el. 
Utul)aiiaiis  —  reason  ol  the  credulity  of,  vii.  !>-. 
liarker  r.  Hraham  and  Norwood  —  case  of, 

vn.  231  -fn. 
])a*t:ird'  —  re^ii^tiation  of,  for  decision  of  thu 

mcidrnof  ot  niajnton:uuv,  M  ."i72//. 
IJathing  place-  —  indecent  expo^uies  prohibit- 

ed at,  \i.  3'^<*.  .V2  n    l.ri.  » 

Bathurst  —  Loid,  noticed,  \i.  4(J'2a. 
Buttle  —  trial  1>>,  vii.  115  a,  202  h.    Inbtance, 
.    Kcpcal,  ib, 


Bcpginj?  the  question—  otlirury  ui  in  support- 

inv?  iallaoios,  M!.  r»l  />.  iVj«f. 
Beltfie  Code—  note  on  the,  by  Editor  of  ori- 

ginal edition  of  Kationalc,  vii.  000. 

Belief  —  meanings  given  to  the  term,  vi.  229  h. 


.. 

—  considered  with  roforonoo  to  improbable  orim|)os- 
siblo  things.    ,SVf  hnprohabilit>  and  Impossibility. 

—  difficult}  of  obtaining  tor  tal 


s,  vn 

to  \\lnfh  the  proirro«*i  of  may  bo  atlootod  by 
pysicl  fiMMUMoii,  MI.  HW. 

—  ainount  ot,  conceded  to  \\hatun  accused  person 
^a.\^,  \u   3V). 

—  in  testimony  —foundation  or  eau^o  of,  \i.  'J.i')-!!. 
rropon-it>  t»>  bt'Hi'M',  *2,r)  //     Interest  to  b<  lie\e,  23»». 
J-'xpiTiein'e  tho  li>undation,  i/>.    Conforunty  of  e\- 
piTieiieo,  §23»i.    Cause  and  ellts't,  Ii,l7     linpossihility 
(»t  tracing  smirees  of  belief  farther  than  e\perien<«o, 
?/'.  U.'H      Objections  tt>  the  principle  of  experieiu'o 
answered  —  piinciples  ot  common  si-nso,  the  moial 
sense,  \rc  ,  'JJS-^13.     Note1  on  i'licc'.s  theory  of  pro- 
babilities, LM.J.   Farther  note  by  the  1  ditor"  21  «,  211 

-  declarations  of  may  be  bought  to  any  absurdity, 
lu-cau^e  eannot  be  pro\ed  lalse,  \i    r).">7. 

--  in  phenomena    influence  \\  hicb  the  extent  of  Know- 
ledge in  the  indmdiial  must  ha\e  on,  MI   <M-H 

—  in  ia<»t»*  di»coniorinahl«»  to  the  course  of  nature  — 
moti\es  tendiiiLC  to  produce.  Ml.  lOd-H 

-  and  trustworthiness,  connexion  bLtween,  \f  i7-i^ 

Bell'si  S\  stein  of  Deeds  quoted,  vn.  li'J'2, 

Hench.     Sec  Judges. 

--  Kind's.     ,S/v  Kind's  Heneh. 

Benrlit  of  cleryy  abolished,  vii.  IG5/*. 

Benthain.     Sec  Author.         | 

-  e<iitonal  notice  <»f  tfte  manner  in  \\hich  he  com- 
posed the  Rationale  ot  KMdciuv,  M.  'jnj. 

Bt»i  thrleini  -cjisi*  oi,  cited,  vn.  l'J(J/;. 
Be/eii\aU-Mrmoires  de,  quoted,  vi.  418/1. 
Uuis  —  meaning  of  the  expression,  vi.  24  U  A, 

§2"iO  ci. 

Bible  —  evidence  for  the,  an  illustration  ot 
transmit  ted  eMden<»o,  MI.  lr>Hn. 

-  Hillfy  on  tb«»autln-nticity  of  the,  considered,  \i  243. 
Bi^.unx  —  ln^t  \\  lie's  evidence  not  taken  in  a 

pios.rcuti<>n  for,  MI.  4s,l  >* 
Hill  —  lindniK  of  by  ^liuul  jury,  once  servirc- 

able,  iii»\v  an  e\il,  M    172  /*,   173  tt. 
Hill  in  Kquity  —  method  ot  procedure  on,   vi. 

41l-r>;  \n.271'f.  2'»2,/,   l«i«i,  WJi). 

-  —amendment  on  -\thfii  ^ranteil,  vi.  4.r>r>-H. 

----  (MMisi.Jeredas  tin  nishin^  evidence,  M.  70  A,  431  n. 
---    tu  ts  as  <>\amii*ition  of  defeinlant,  M.  130  ft. 

-  comp.  U  j«  ll-dis^ei  MULT  <-Mdencc,  MI    17l//,l72tf. 

—  the  nvcndacity  of,    vi.  J(is,   HJ-3  ,   \n    22W  w,  207. 
.Jlil  A,  ,'l',»,  I'M 

-  -    ileuHeol  coiiMction  to  bu  expressed  m  answer 
In,  vi    J3.'f/,  MI   '^''> 

—  -    dela\s  in  procMlure  on,  MI.  U10-17,  ,r>15-10* 

ol  uistrumt  nt  ot  <iemand  tor,  \n. 


, 

tr-tnnony  of  co-dt  fvndants  as  regards  one  an- 
other, in  proecduic  on,  \ii   ril*2  7. 
BilU  iMequit\v  tor  tlie  pioduction  of  evidence 

list  of,  \i^tj|i|in 

I5i  11-  croA  in  equity,  vi.  485. 
Bill  ot  exceptions-  —  nature  of,  vi.  4  18  a.    Cu- 
nou^  procedure  on,  with  regard  to  the  judge  \\hosc 
cbai^u  is  c\cepted  against,  41S-11!. 

Unth  —  number  ot  childicii  at,  vii.  88  a. 
Biithsas  ii  subject  of  registration,  vi.  (53  w, 
,r>i.7  //,  r>7'>-  1      &  /•  <  Soiifulniiical  facts. 

—  reii  istr.it  ion  oitbaptiiins  substituted  for,  vi.  .r)73^. 
AmtndiiHiit  ot  the-  law,  ib  n. 

Bishops  —  their  acquisition  of  consiatorial  ju- 
risdiction, MI  2(»1  b. 

—  characteiised,  \i.  U73/'. 

Blacks!  one  noticed  or  quoted,  vi.  02  w,  99  w, 
KM)//,  1  Is  /;,  3J3,  4W/^,  170,  481  72,  4'»2  n  ;  vii.  1*0, 
i!tl//,    212,  42J3,  270»,    H73/I,   4Js3,  ^O 
,  110,  oOl,  017  A,  :>1^£/,  JOU 
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Blackstone — compurgation  denounced  by,  vi. 

315, 316  n. 

Blandy,  Mary — case  of  cited,  vii  55  b 
Blasphemy — punishment  of,  vn  423  a. 
Blind  arrangements  of  procedure — exclusion 

of  evidence  occasioned  by,  vu  537-42 

—  fixation  of  times  for  judicial  operations,  vii   239, 
240 

Blood — corruption  of,  vn  43G  b,  437  a 
Boards — irresponsibility  of  members  of,  with 

its  causes,  vi  557M5S 
Boasting  ot  iniquity,  considered  as  evidence 

of  guilt,  \ii  33  ti 

Body — existence  of  in  two  distinct  plares,  an 
instance  of  what  considered  incredible,  yet  believed 
in,  vn.  81  b,  82  « 

—  dead,  rules  tor  disposal  of,  vi  571  and  n 

~>  —  rule  that  it  inimt  be  found,  to  com  ict  of  murder, 
considered,  vii  08  b,  (// 

Bodies  public — want  of  responsibility  in,  vi 
057  A,  5r)8 

Bolingbroke — incident  to  noticed,  vn  45  n 
Bolton  &  Watt — copying  machine  of,  vi  57fi  n 
Bonorum — Ce*>sio9  in  Scottish  law,  vi  181-2, 
Reform  in,  181  n 
Book— extracts  from,  refused  as  evidence,  vi 

389-91 

Books  —  allusion  to  the  Greek  adage  con- 
cerning, vi  5  a 

•«- merchant's  as  makeshift  evidence,  \i  586,  MI 
151  A,  167,  52ft  6 

Book-keeper— evidence?  of  to  chaige  a  cus- 
tomer, vii  123,  52r)6 

Book-keeping — judicial,  system  of  vn  C3  6, 

6 la,  595-6 

Boi  rowed,  or  adscititious  evidence,  vii  127-9. 
Botany —  advantage  of  nomenclature  to,  vi 

442 

Bough  ton,  Sir  Thcodosms — trial  of  Captain 
Donnellan  for  the  murder  of,  noticed  See  Donnel- 
lan 

Biadtord — case  of,  cited,  vn   22  n  f 
Biamin — cuuous  rules  of  evidence  icgaiding, 

vi  272 

Bra/ici — <MSC  of,  cited,  vn  428 

Bribes  —  none  directly  taken  by  judges,  \ii 

204 

Bnbeiy — protected  by  bom*  made  notpiove- 
ablo  by  one  witness,  \n  52G  a 

Bntish  constitution— inentb  and  dements  t>f, 

Til  451  a 
Button— Chief-jusli<r,  quoted,  \n   460  a 

Biougham,  Loid — his  Imiikiuptry  couiV  act, 

vi  48892 

Browbeating  witnesses  » i  33  or,  338  <i,  406- 
403,  426  £  Extent  of  licence  that  should  bo  allowed 
to  depot tment,  106  Timidity  ol  witness  may  mike 
him  appear  dishonest,  407i  Tluows  unrtai  ranted 
imputation  on  witness,  \b  Dec  line  of  browbeating 
in  pi  actice,  407  n  Judge  should  mtei  to  o,  107  Mo- 
tives which  pi  ompt  the  adv  ocatc,  107  J  ndge  should 
express  his  opinion  of  witnesses  probity  if  appaieut, 
4U7-K  \\  itncbses  retaliating,  408  n  Appeal  to  the 
public,  408 

Biownc'4  (Ur  )  admiralty  piacticc  quoted,  vi 

491  a,  4%-7 

Bninel,  Mr — copying  machine  ot,  vi  576  n 
Buller,  Mr  Justice,   noticed* or  quoted,  vi 

1406,  175,  181,  391,  418-19  ,  vn   42,1,  42%  17 J,  484 n 
on  exclusion  of  ev  idencc,  \  u  340  b 

Bum-boat,  act,  \  n  506  n 

Burden  of  pi  oof — on  whom  should  it  lieg  vi 
136-9,  213-14      How  arranged  according  to  natural 
procedure,  136-7     In  English  equity  courts  137-8 
Iii  common-law  courts,  1J8-V. 


Burdens  on  property — use  of  registration  for 

'exhibition  of,  vi  575  ft. 
Burials  —  method  for  preventing  before  the 

extinction  of  life,  vi  571  n 
Burn,  Dr.  quoted,  vit  494  n. 
Binning  on  the  hand  —  a  lestorative  of  the 

competency  of  a  witness,  vii  434-5 
Business  —  factitious  cieation  of  by  lawyers, 

vn  201-4      Sw  Interest,  sinister 

—  motion— considered,  vn  215,  246 

Butchers  —  fallacy  of  their  exclusion  from 

jur'es,  vii  61  n  416a 

Caboll  v  Vaughan,  case  of,  cited,  vn  190  n*. 

Cacothcism  —  an  improper  ground  for  exclu- 
sion of  a  witness,  vi  10G  ft,  vii  423-7  Catholics,  424 
Quakers,  125  Persons  excommunicated,  ib  Anti- 
pathy the  real  cause  of  such  exclusion,  426, 427 

Caducity      See  Superannuation 
Gala*,  case  of,  cited,  vn    17  a 
Calumny,    without  publicity — judge  would 
be  a,  prey  to,  vi   3Vift 

—  t  haractcr  ev idenoc  gives  an  opening  for,  v a  57  6 

—  oath  of,  vi  32'2,  323 

Camdcn,  jLoid,  noticed,  vi  492  a 

confessing  to  a  bill  of  exceptions,  vi  418 

Ins  conflict  with  Lord  Mansfield,  vi  145-8,  534 a 

Canning,  Eh/aheth—  case  of,  quoted,  vi  304, 
305,  \n  87  b,  r>70« 

Capias — absconding  after  a  wi  it  of,  vn  50  n  ». 

Capital  punishments,  vn   44  a,  58  b,  07  a 

Capital  —  accumulation  ot,  nourished  by  the 
unlimited  right  of  restating,  vi  r>31 92 

Capital  punishment — laid  on  because  cnmi- 
nals  escape  through  quibbles  vn  4r?3 

Sec  Deith — punishment  of 

Cases — utility  of,  as  a  groundwork  for  sta- 
tutes, Ml  *10?l 

Casual  evidence — value  ofcorisidcicd,  vi  173. 

Casually-written  evidence,  vi  164-5,  vn  121- 
126  Applies  to  let teis  and  memoranda,  121  Cha- 
racteristic fraud  of,  ib  A\  hen  and  under  what  pre- 
cautions to  he  admitted,  122  Not  to  bt  admitted 
in  place  of  intei rotation  ot  witness  when  tint  ran 
he  got,  ib  Case  ot  a  party  demanding  the  bcupt 
of  another,  12J-4  Ot  a  paity  otttrm^  hit>  own,  12  i 
1'xi can tionaiy  regulations,  12*1 

testimonial  in  some  lespects  inferior  to,  120 

authentication  in  the  t  u^c  of,  \  n   180-1 

—  — .  —  its  chance  ot  supcrioiity  to  oral,  fiom  near- 
ness to  the  e^  ent,  vn   138  b 

real  e\  ideiicc  transmitted  tin  ough,  vn  152-4 

Catholic^  Jipon — exercise  ot,  would  be  pie- 

^ ent eJ*Jy  judicial  dibclosin eb  ot  contcv>ion,  \i  08. 

«)0 ,  VT  W 
Catholics  —  treatment  ot  testimony  of,   by 

Fnqhshlaw,  vn  424 

Cause  and  effect,  i  elation  between,  vi   2.17 
evidence  liom,  in  the  deducing  of  pnoi  tvtutft 

fiom  pobtdior,  and  nut*  VUMI,  vn  62-ul 
Causes      See  Suits 

—  appi  opriation  of  different  sorts  of  to  diiTetcnt  courts 
considc  red,  vn  2sfJ  2!M) 

—  bandying  horn  comt  to  couit,  \n  2fG-'J 
Causes  ci»UM)ics  quoted,  vn   75  n 
average  duration  ot,  \n  r>l  n 

minute  sitting  of  transactions  in,  vn  407  b 

want  oi  intucbt  in,  tiom  every  thing  bcin^  re- 
duced to  torm,  vi  411  b 
iiequencv,  oteontiadictory  testimony  in,  vi  199 a 

Cautionary  instructions  ioi  the  iftc  ot  the 
judge  in  weighing  evidence,  vi  151-175,  vii  .%j- 
598  Piopnety  ot  such  nistiuctions  instead  of 
unbending  rules  \J  1^1-2,  vn  r>6*-7  Considera- 
tions  in  weighing  evidence,  vi  15,J-f>  Improba- 
bility {ft  a  ( ause  of  suspicion,  KH-4  Interest,  M4, 
1%,  vii  567-73  Pecuniary  interest  in  paiticular, 
y\  1%-hO,  vii  57^-5  Kflfcct  of  situations  m  lite 
on  evidence,  vi  100  4 ,  vn  075-7  Interest  from 
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the  sexual  connexions  vii.  577-81.  Interest  fronr^ 
situation  with  respect  to  the  buit,  581-4  From  im- 
probity, 585-91.  Cautions  as  to  casually  writ  ton 
evidence,  vi  ltii-5.  Hearsay,  UK).  Kvidcnru  col- 
lected, not  in  the  best  mode,  KM  (>.  Scale  of  trust- 
worthiness, 107-8.  What  is  the  best  evidence,  HI8-1I 
Scrutinizing  —  effect  of,  WJ.  \\  ritten  and'  oral  evi- 
dence compared,  170-1.  Original  and  transcripti- 
tious,  171-4.  Primary  compaicd  with  hearsay,  172 
rrcappointcd  compared  with  casual,  173.  Othcial 
compared  with  unotlicial,  173.  Scale  of  trust  wor- 
thiness according  to  English  law,  175.  SK>  In  st  ruc- 
tions. 

Central  Ciimimil  Court  —  mone\  paid  for  ad- 
mi-bion  to,  vi.  382,  n.  17.  Shorthand  writer  in, 
41iw 

Ceremony  of  an  oath,  vi.  300.     See  Oath. 

Certain  —  nothing  which  interest  may  not 
make  people  maintain  to  he,  \u.  Mtr. 

Certainty  and  uncertainty  as>  applied  to  evi- 
dence denned,  vii  7s  ft  ,  7')  '/ 

Certificate  —  official,  autheutiiMtion  bv,  vn. 
17*.  * 

Certiorari  —  proceedings  by  justices  quashed 
on,  \ii.  31  1  7t. 

Ce.ssio  Honorum  in  Scotland,  vi.  181  -2. 

Chain  ot  evidence  —  theoidmary  lyeiiiiing  of, 
distinguished  from  the  Author's,  \ii  i>'»  i/. 

—  of  picsumptions  in  evidence,  weakened  by  length, 
vii.  *M  fr. 

Chains  of  principal  and  evidentiary  facts,  vii. 

<2"- 
Challenge  —  malA  fide  of  authentic  writings, 

VII.  IH1 

Champerty  noticed,  vii.  ?$(M>. 

Chance  —  instances  of  jir»y  refcning  veidict 

to,  \  i  2'jr,  //  *. 
Chancellor  —  MM*  and  progress  ^f   his  juris- 

diction, \i   U'2-'< 

—  origin  ot  the,  Mi.  4J(M  /',  2!',"). 

—  .sketch  ol  a,  vi    1  17  ft 

—  Usuc  directed  by  the,  vi    10,  71  </,  Wt  )?  t,  tss  a. 

—  receipts  of,  in  bankruptcy  causi  s,  M    \*&  n. 
Chancery,  Ccmit  ot--dela\s  m,  vii.  lil<>  21;  — 

Hill  in  Kquity,  '2l«>-7  Three  warrants  tor  attend- 
ance on  masters,  insteud  ol  one,  '217.  Secrecy  of 
ina-terNol>ice,  '2  Is1,  —  countenanced  by  the  superior 
judges  in  Chancery,  'J17-1H 

---  examination  ot  witnesses  in  cases  before,  vi.  is7. 

_  —  tiilhert'*  reason  vvh>  the  proceedings  of  aic  not 
of  record,  \i.  ls.">  ft. 

—  Musters  in,  urmin  and  duties  of,  vi.  l'J3. 
Chaplains  —  ot  lords    major  and  of  judge* 

who  are  peers,  proposal  that  oaths  ho  adminideied 
by,  vi.  320  n. 

Charactei  —  effect  of  repaid  for,  ii  /avour  of 

truth  of  testimony,  \i    1V»«.  c^\  ' 

—  ot  an  accused  pti  son,  how  far  <  videnee,  \ii  ,r>«>-fiO. 
Ditiir-ultici  tittendinj;  the  con^iderati»>n,  :>7      Tedi- 
oiibiic^h  ot  m<iuir\,  ih      Opens  a  door  tor  calumny, 
ib.      Rules  —  110  such    evidence  \Mlhout   power  to 
jud^c  to  allow  time  for  counter-inquiry  ;    limita- 
tion on  e\idenceot  bad  chaiacter,  *fc.  oM-i^     Should 
be  regksttred,  51>.     J.ibt  of  i.icts  lor  registration,  ib. 
CO. 

—  of  a  witness,  rules  for  admission  of  evidence  for  or 
against,  \ii.  <•(). 

^  --  ofVences  \\hioh  affect,  00-1. 
_  --  sh»)iild  not  bo  ground  of  exclusion,  vi.  1(K>. 
See  Improbity. 

—  evidence—  defects  it  is  liable  to  in  criminal 


. 
Charge  necessary  to  support  interrogatory  in 

billvvl»483/i;4sl. 
Charity  —  procuring  justice  to  the  indigent 

an  important  exercibo  ot,  >ii  376. 
Check  on  judges—  publicity  acts  as,  vi.  3.35. 
Checks  on  judges  —  manner  in  which  they  are 

professed  to  be  constituted,  vii.  :V24  b.  • 
Chester  division  ot  the  Wel&h  circuits  —  de- 

lays in,  vii.  220  b  ;  *2'21  a 
Chicane  —  maid  fide  challenge  ot  authentic 

document*  prompted  by,  Ui.  184. 


Chicaneries  about  notice,  vii.  249-35.     See 

Notice. 
Child—  administering  an  oath  to,  vii.  428-9. 

—  interest  ot,  as  affecting  evidence,  legarding  parent, 
vi    Ifil  ,  vii.  576. 

Childieii  —  extent  of  their  reliance  on  testi- 
mony, \i.  'Jti. 

—  labour  and  difllculty  <»f  imuition  i»romnts  to  tell 
tiutli,  vi    '2M 

Chniii  —  ho\v  oath  administered  to  native  of, 


of,  vii   l'4<7 
('hiucse  —  peculiarity  as  to  oaths  among    vi. 


Church  of  England  —  article*  of,  vi.  2i)  a. 
-   perjimes  eonnintted  <»n  the  side  «>f,  \ii    121  //  f 
Cicero  noticed,  vi.  .'JM  /;;  \n.  1;J7//. 
Circuits—  insufficiency  of,  to  Mijrply  the  place 
of  lin'al  judiciituruM,  vii"  'Jl.t,  ,i7I  /',  37/,  ,'J7sA,  371M, 


(^ii  cuits  —  numl)ers  and  times  of,  vii.  Al  n. 

—  compression  ol  e\i(l<  nee  on,  \ii   Wi. 

—  tlit  Mnall  niiinliei1  ot  da\s  in  which  justice  done  on 
considered,  vii    *J13-.r». 

Vs  —  meaning  of  the  word,   vi. 


Circumstantial  evidence,  vi.44-.V7;  vii.  '1-1  iT; 
—  Kxtent  andu^1  ot  the  inquiry,  \i  II.  I'aets  eon- 
Mideied  as  principal  and  evidentiar\  vi  -It,  vii  1-2. 
As  proh.it  i\c,  dis;vtVirniati\e,  and  ajfirinative,  vi.  44. 
Ineulpati\u  and  exeulpati\e  facts  v\ith  regard  to 
,  44-  r».  Inciilpative  tm*ts  as  separate 


otl«  IICCM,  4  >.  Iniprohuhihty  coi\sidcred  as  <»(»iuitcr- 
cviflcniH1  of  a  phy.sicjil  lactf  1,')-)  Impossibility  a» 
dis)nohaiivi^if  a  p.s\c!u)loy;ical  faot,  17.  (  AV<-  hn- 
pioluhihty  )  I'lhir  and  posterior  facts  CMinsiderod 
as  ]irincip.il  and  prohntivc,  47-M  (  &<>  Cause  and 
Klleot  )  Spin  ii»usni>ss  of  writings  falst-ly  presumed 
troin  non-ohservanceot  t<>rm:ihties,  is-'j  r  .svv  Kor- 
inahtii'b  )  \\ant  of  merits  falsely  presumed  from 
discontinuance  of  lit  ig.it  ion,  49-50.  Tiohative  foreo 
ot  ciicumstantml  rvulcnc^  not  a  tit  suhject  lor  ^  - 
ncral  rules,  ,r)()-,J.  Interences  of  judge-made,  law, 
(viz.  legitimacy  trom  husband's  non-<  xpatriution, 
malice  from  homieid*',  murder  from  muhce),  .">.'}  -7. 
--  *SV<»  \trocity-how  tar  a  ground  of  mcredihihty  ; 
avoid.inceot  jiisticiahility  ;  clandcstimtj  ,  confusion 
ot  mind  ;  facts  ;  evidrnce  --suppression  ot,  tear;  real 
evidence  ;  solt-inculpativi1. 

—  conm<l(Ted  as  al\\  a\  s  involv  ed  in  criminal  inquiries, 
vii    2,  3.     CaseH  w  hero  evidentiary  ia<-t  is  not  in  tho 
evi<leiice,  but  in  the  delivery  of  it,  3.    False  evidence 
may  he  circumstantial,  3. 

--  as  distinguished  from  direct,  vi.  I(»,  1716;  vii.  1-1. 
--  and  direct  evMeiice  compared  in  probative  force, 
%vii.  73-A. 

--  rule  i  for  weighing,  vii.  G7. 
--  improliahihty  and  impossibility  with  relation  to, 

\u.  7ti-ll.r>. 
--  'prepar.it  ions,  attempts,  declarations  of  intention, 

and  threats,  as  turiushmur,  vn.  IK  '21 
--  clahi*  of  iacts  which  can  bcarcely  bo  proved  with- 

out resort  to,  vii.  7* 
--  features  in  which  it  is  particularly  calculated  to 

render  scrv  ice  to  justice,  vii    71. 
--  niglcct  ot  formalities  considered  a,s,  vi   .VJ3-I. 
--  non-rc-iponsion,  and  false  or  evasive  rcspoiiMi»n, 

considi^'d  as,  vii   2i-U. 

--  probative  force  of.     ,Stvj  Probative  force. 
--  of  authenticity  of  writb,  vn.  177-HO      Of  spmi- 

ousness,  lHl-3. 
--  pamphlet  on  in  consequence  of  Captain  I>nn-  1 

bin's  trial,  quoted,  vii.  7."). 
--  Mimular  illustrations  of  false  conclusions  fiom 

vn.  70-0,  11. 
CircmriNtjintialily  distinguished  from  spu-hil 

ity,  vi.  28G/>,  5s7. 
(1i  vii,  as  applied  to  law  —  various  meanings  of, 

vi  i>/it. 

—  law      tire  Roman  law. 

—  action  —  party  cannot  ifive  evidence  in,  though  ho 
miKht  in  criminal,  vi.  f7>">. 

—  war  —  among  the  mo&t  mischievous  of  offences,  vii. 
llfitf. 

Civilians  and  common  lawjers  —  authentica- 
tion of  wills  a  field  for  their  dispute*,  vi.  511  ^545  a. 
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Civilization — extent  it  may  reach  to  without 

writing,  vi  329  b 

Clandestunty  as  evidence  of  guilt,  vn   47-8. 

Classical  witness  according  to  the  Austrian 

code,  vi  504  b 

Clergy  —  benefit  of,  vn.  165  a 
Clergyman — his  remedy  for  injury,  by  suit 

in  ecclesiastical  court,  \i  46r> 

—  oath  should  be  adm mistered  by,  instead  of  layman, 
vi  J19£,  320  a,  and  n 

—  acting  as  notary,  \  i  530 

—  might  be  used  us  temporary  recorder,  \i  81  a 
Client      See  Suitor 

—  and  lawyer,  communications  between,  should  not 
be  privileged  from  being  produced  in  evidence,  \i 
99-100,  \ii  473-9     Jtule  to  the  contr«wy  protects 
delinquency,  vn  47 3- 1     Evccptions  to  it  shotting 
consciousness  of  its  impropriety,   174-r>       Al.ikoa 
lawyer  accessary  in  criminal  easts,  47  >      Impro- 
priety alike  in  civil  cases,  17  >-<>     Opinions  ot  the 
Edinburgh   Kciiiw  on    the  suhjeot  combUcd   by 
Editor  of  original  Edition,  476-y 

Clymer  v   Kettler,  case  of,  nted,  vn    150  b 
Code  of  instructions  foi  weighing  evidence 
recommended,  vi   11H-1JJ     S<e  Cautionary  Instruc- 
tions, Instructions 
— -  Napoleon  noticed,  vi   302 
Qt-det  'ndciut — evidence  of     Sec  Co-pai  tics 
Codicil  —  fiesh  attestation  unncccs&aiy  to, 

\i  538* 

Codification — punciple  of  inculcated,  vi  529  n 
Codling  —  case  oi,  vi   244,  381  u  1 
Coercion  —  wh^t  provisions  suftieient  to  ob- 
viate ifrith  regard  to  cunttdf\s,  vi  r>^T 
Coktf,  Chief- Justice  —  noticed  01  quoted,  vi 

231,419ft,  vn   69,  72,  29;>flt  4h2,  ftUu,  5r>0 

—  —  observations  of,  on  the  inuidei  ot  certain  Jews, 
vu  21Ga 

his  division  of  presumptions,  \n  6f)  b 

Collateral  ends  of  judicature  defined,  vi  12  n  f 
of  justice  —  not  the  ohiccts  sought  in  the  detec- 
tive modes  adopted  in  the  English  system  of  evi- 
dence, vi  50") 

—  evils  —  sham  pecuniary  checks  to,  vu    V)7 

—  —  ot  judicature,  viz  delay,  \c\ntion,  and  expense, 
vi   10-11 

of  judicature,  the  price  paid  tor  it,  MI  W 

of  judicature  —  use  ot  statistical  infoimation  as 

to  extent  ot,  vi   503  b 

—  —  preponderant  inconvenience  fiom,  \  i   lr>  b 
vtlien  prupondei.mt,  jubtify  c\clubum  of  c\i- 

dence,  vi   87-8 

—  —  produced  by  irrelevancy  aiid  fMporflmty,  \i  80  £ 

in  case  of  procedure  hy  information,  v  i   478  /> 

effect  ot  the  ahuse  of  \\i  iting  on,  \ i  3,M  b  ,  332 d 

—  inconveniences — the  legislator  should  gunid against 
a  system  \thich  makes  them  preponderant,  vi  '21*2 

best  evidence  muht  st, mutinies  be  sacrificed  to 

avoid,  vi  1716,  172  a  f 

Collation  of  lights  —  meaning  of  the  term, 
vi  210  n  f  v 

ColUtive  events — meaning  of  the  term,  vn 

2706 

Collection  of  evidence,  by  English  prhctice, 
vi  34-43  Natural  procedure  (parliamentary,  jus- 
tices, &c  ),  34-6  Liiiht  modes  employed!  to  exclu- 
sion ot  fit,  36  Deposition  according  to  the  Roman 
mode,  36-7  Inaptitude  ot  affidavit  evidmoe,  37-10 
English  judges  conscious  otunhtncHs  ot  then  prac- 
tice, 40-'2  Source  of  the  unfit  modes— sinister  in- 
terest, 42-3 

should  be  by  the  person  who  decides,  M  419-21 

Colhbion  of  juiibdictum —  avoidance  ot,  vn 

2<M)  * 

Collusion — dangci  ot,  in  producing  evidence 
as  given  in  one  cause,  to  serve  in  another,  \i  160  A 

Commission  —  examination  by,  vi  421,  427, 
487,  495 ,  vu  375  a 

—-  the  secrecy  ot  examinations  by,  \vith  the  reasons 
assigned,  vil  540-2 

—  special,  for  examining  a  witness,  \i  95  b 
Commissions  of  inquiry  as  to  courts  of  jus- 
tice, vii  aid  n. 


Commissioner  in  bankruptcy,  vi  433  a 
Committees  oi  parliament  —  mode  of  collect* 

ing  evidence  by,  vi  3rj 

Common  bail  characterized,  vu  283  a,  284-5 
—  Law     iV/  e  Judge  -made  Law 
--  origin  of,  vu  107  If 
--  impossibility  ot  becoming  acquainted  with,  vi. 

552 

--  mendacity  encouraged  by,  vi  307 
--  animadverted  on,  vi  391)  b  >  vii   1<J3&,  252  b,  195, 

507,  531 
--  and  Equity—  distinction  between,  M  482  fl  ,  vu 

290-1,  All     Its  absurdity  300-2     Quarrel  and  com- 

piomise  between,  \uth  tm*  results,  ,30.5-5 
--  Lord  Mansfield's  exaltation  ot,  \n   31  la 
--  com  ts—  bandying  of  causes  in,  vn   *2  Hi  A,  237  a 
---  then  me  ipacity  to  aftoid  lemedies,  giving  use 

to  equity,  \n  292-4 
---  pi  actue  oi,  in  relation  to  the  burthen  of  proof, 

M   13tt-0 
----  conflicts  ot,  with  the  Equity  courts  M  172  A, 


--  prororl'tre  —  exclusion  of  ex  nm  nation  of  party 

by,  vi    Hfj6 
---  mcougruitius  ot  mode  ot  t  \haction  of  e\i- 

denoe  by,  vi   471-S2     Ace  JL\ti  action 

—  ric  is—  juii&dictuMi  oi  the,  \u   W  n 

--  business  stolini  by,  tlnongh  iictions,  \n   2856 
--  tui  m  o{  obtaining  delay  in,  on  the  ground  ot  ab* 

veiu»e  oi  witness,  vn  300 
--  delay  by  writ-*  of  enoi  from,  vn   214 
--  chiet-j  ust  ice  ot,  confessing  to  a  bill  oi  excep- 

tions, vi    UK 
--  prothonotary  in  —  secrecy  of  procediue  before, 

\i  373-6 

—  -  Keumncs  —  a  fiction  of  law,  vn  ^sjA,  28i« 

—  sonsc  —  partisan  ot,  and  ot  moral  scnise,  in  dispute, 
vi  23(>  f 

Commons  —  House^f  —  cxti  action  of  evidence 

before,  vi  2rJrt,  43 
--  method  of  securing  truth  oi  evidence  in,  v  i  30  >£, 

306  r/,  3126,   tl3a 

Compaiatio  lileiatum  —  evidence  bj,  vii   177- 

1NO,  1S1 

Competency  of  witnesses  —  restoiatives  to, 
MI  in-  10 

Competency  and  incompetency  —  Technical  ap- 
plication of  the-  tcniidto  iv  idt  nee,  \n  J84-5«  Con- 
Hidcud  as  attubuti\i»s  ot  witnesses  \n  77-H  /i 

Cornpletenebb  —  a  piiinaiy  quality  in  evidence, 

\l    211 

—  in  ttstmiom  —attention  necessary  to  the  pioduc- 
tion  of,  u  X>\  n  \ 

--  n  ittiiog.it  inn  tends  to  pioduce,  \i    i32 
Completion  of  evidence  \\ithm  shoit  tune— 
ollcct  oi,  \n   538-0 

Cornpiomi^e  —  Liwyeis  will  admit,  when  fees 

exhausted,  *.\   ISO 
/Compilation  by  \\ager  of  law,  vii,  70 

—  denounced  by  lllackstono,  vi    iH-16  j\ 
Cornyns,   Chiet-Baion  —  noticed  or  quoted, 

\1   228  w,  \u  7,  1%,  2737* 

Concealment  —  how  fai  consistent  with  icgi- 
st  iati  on  of  contracts,  M  5HO-1 

—  as  uicumstantial  evidence  of  guilt,  vu   47-8 

—  on  examination,  as  e\  idem  e  of  delinquency,  vu. 
24-5 

—  of  child-birth  a*  an  offence,  vn  20  n 

Conclusion's  from  evidence  —  publicity  a  means 
of  judging  ot  the  justice  of,  vi  Till  b 

Conclusive  —  giving  the  quality  ot  benitf,  to 
any  poi  turn  of  evickiuo  —  exclusion  occasioned  byt 
\i  114,  fl,  in  a  ,  vn  r)42-5S,— 

---  impropiuty  of  tho  uilc  \n  r>12-7    Presumes 
all  \\itiu  ss>cs  on  thi>  other  side  liars  013    P^tspouer 
m  the  hand**  of  ituhviduils  to  ruin  others,  543-1 
Ccinclusnc   absolutely,  ib      C'onchibivu  ntst*  641 
Cases  in  which  it  appears  lotional,  but  in  reality  is 
not  everc  ised,  544-5 

-  ---  may  with  piopiicty  exist  to  the  extent  of  m* 
cidental  ft'Cisiun,  *n  547-f> 

---  aberrations  of  Koman  and  Knglish  law  in  re- 
gard to,  vii  54()-r>8  Wager  of  law,  549-51  Action 
ot  debt,  *b  IKtiiiue,  ib  Trover,  550  Further  re- 
marks by  Editor—  judgment  by  default,  voiding  con* 
tracts,  estopels,  demand  of  best  evidence,  551-8 
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Conclusive  evidence  —  an  imperfect  body  of 

circumstantial  held  as  >ii.  CD,  72,  73 
Concubinage  —  influence  which  the  relations 

ari-ing  from  may  lia\e  on  t^'stimom,  MI.  ."S7!)  si 

Condition  in  life  of  witness  —  elleet  of  on  pro- 

batixe  force,  \i.  '221. 
Condition  in  life  —  facts  as  to,  the  bubjcct  of 

registration,  \i.  f>67a. 
Confession  to  error  in  record  —  effect  of,  vii. 

43f>-H. 

Conicbsion  —  no  admission  shouldlicconsidered 

as  amounting  to,  without  interrogation,  \u.  ;tl. 

—  distinguished  from  c<  niessonal  exidcnee,  \n  ,'JO-l 

—  to  (  atholic  pne-t  —tiiscloMiri!  of  should  not  be  de- 
manded in  evidence,  \i   1*8-1)  ,  MI.  :JM)  K. 

Confehsorial  testimony,  vi.  400  (>  ,  vii.  kJO-14, 

•n!Mi'.>      AVv  Discreditne  Interrogation,    Self-cn- 

ninuitintf  ;  Sell-disscrxuitf 
---  taken  if  dclixcred  out  of  com  t,  not    otherxxisc, 

vi.  172  '/,  471*. 
Confinement  —  clo-e,  how  far  it  msij  be  ri^bt, 

for  the  purpoi-e  of  keeping  an  accused  prison  or  a 

witness  from  mendacity  -  serMiijr  suggestions,  M. 

4.r)()-l      Succedaiicum  in  taking  an  nninediate  ex- 

amination, //'. 

—  solitary,  for  debt,  M.  177". 

Contoimity  ot  experience,  the  oiigin  of  belief, 

vi  SMI;. 
Confiontation  in  courts  of  justice,  evil  iiuin 

the  \\ant  of,  M    l,N-f» 

—  undei    Kommlaxx,  consider*  d,  \5    31,  3.'W,  Wll-l 
Defined,  501.     J'loMiiir  identity,  -MM      Confined  to 
cinnmal  <MSI_-S,  .Vi|.    Persons  \n  oseeuted  civilly  ha\e 
applied  to  he  so  criminally  lor  the  advantage  ol,  r>o'2. 
"\N  ho  may  he  mteri  ogalor-  a^d  respondi  nts  •*  ,'»02. 
Onlj  allowed  l4  if  IK  ed  he"  at  discretion  oijud£e,503. 

Confusion  of  mind,  jis  evfttence  ol  .miilt,  vii. 


Conscience  —  roiir^  of,  vi.  Mfi  n  ,    \  ii.  otttt  //. 

—  —  natm.il  pi  oecdme  hefoic,  xii   3  '21. 

(  'Divisional  jiu  isdicl  ion—  n^e  of,  vii.  "J94. 
t'oiispiiarv  to  bear  fal-e  testimony  —  elements 

of,  xi  ivj! 

Coiispintoiiiil  evidence,  vii.  X%2  b. 
Constitution  —  Untish,  meiits  and  demerits 

ot,  \n  ir>i  '/. 

(1onsultation  of  counsel,  vii.  3l/i-l8. 
Contempt  —  punishment  for  characterized,  \5. 

'23  >/ 

—  proei»dure  on  hj  attnclmicnt,  \i.  !7'»-7. 

—  mindacit>  on   examination  helore  the   House   of 
Commons  punish*  d  as,  \i   .'in,">. 

Contm^enc)  and  ctrtamt)  —  practically  ditFer 
onl>  in  dcirrec1,  \n.  In'J//. 

—  pioperty  depi-ndmic  on,  h^  \ihat  characteristics  tin1 
\ahn-  of"aile«'teil,  MI.  .">71.  ^ 

Contingent  interest,  an  exception  to  the  ex- 

clusionary rules,  \n   101  /-,  40U. 
Contract  —  tnuiMdction*  comprehended  under 

tJie  \\ord,  \i.  6'2  n. 
Contracts  —  authentication  of,  vii.  170-80. 

—  si-hjectsof  pre-appomted  evidence,  \i  fiOHi/,  «r>oy  ft. 
_  use  of  pre-appointed  e\id(>nee  as  applied  to,   \i. 

,r)l.'J-r>  Prevention  ot  non-notoriety  and  oblmon,of 
spin  lousnesH,  and  of  unlairness,  .r>13.  Ke\time,  .')!  1. 
Ca^et  uhere  the  uiifannesb  ruMiltb  irom  the  natiue 
ot  the  elhcieiit  eau^-e,  ft!4. 

—  apphcatiuii  of  loiiiiahtii'b  to,  \i.  515-3  >.    bet*  For- 
malities 

—  legislation  should  point  to  the  encouragement  of 
fair,  prevention  ot  spin  ions,  M.  f),JU/>,  r»33r/ 

—  the  exckiijion  ot  evidence  of,  miles  4  hy  script  in  a 
pnscnhtd  form,  commit  re<l,  \i.  4h,  fil,  TJS-  <4 

_  reason  \\hy  writtt  n  tlie  he.st  evidence  of,  \\  71  h. 

—  those  the  'fulfilment  of  \vhich  is  mischievous  to 
society,  should  not  ho  protected,  MI    171. 

—  should  be  the  subjects  of  registration,  \  i   f>;j  n. 

—  registration  ot,\i.Wii,.r)7ft-H2     l)istmctu«i  between 
reconiatioii  ot  the  contract,  and  ui  the  mere  fact  ol 
its  beiiiK  entered  into,  r>07  n.   AVv»  Kcgist  ration. 

—  use  ot  distinct  paper  for  each  kind  of,  with  the  le- 
gal regulations  printed  on  the,  margin,  \i.  522. 


Contradictions  —  verbal,  impossible  facts  dis- 
tinguished from,  \n  7«* 

Conviction  —  forms  ot  presciibed  by  statute, 


--  summary,  in  certain  oases  of  theft,  \ii  :,0i-r,. 

—  ol  innocent  ncrsoiis-     r.uitj  ol,  \u   r»'J3. 
C1c»-p»rtui^--il\iiliiMon  ot  tlio  testimony   of, 

for  or  n*rnin<it  '  :ich  ««tlier,  coiisideied,  \\i  ;>or>-  17. 
\h-urditN  of  the  iiilc,  M)h-7  rn-^eoi  plauitilfs  moro 
than  one,  r><>7-<)  l>el'en<Lints  inoie  than  one  -  how 
lu1  thej  maj  gi\e  e\idi-ncc  mtaxoui  ui  one  another 
.W-la  llou  iar  niriiiiist,  M'j-17. 

C'o-plciintilfs  —  oxcliision  ot  tlu>  oxidriUT  of, 
i«>r  or  against  each  other,  \n   507-^ 

Cnp\  —  anibi^uit)  ot  thi1  word,  \ii.  i:U)rr. 
.indnriginal-  ho\\  to  distinguish  bctxxet  n,\n   I  >»»-'2. 

Copies  —  mraiiKruirnth  tor^urunn^  llic  fidt1- 
hty  of,  \u.  n<».;)0. 

—  ahei  rations  of  Kngh-h  law  as  to  admission  of,  \ii 
H.'f-To 

—  cvttiit  to  \\inch  tlii-j  can  he  tiu.sUd  in  companion 
\vith  oumnaK,  \i    171-  i 

*--  conditions  and  anan^cincnts  for  rcceixing  in  cvi- 
d«  nre,  \n    1  M-'i 

—  «S'^J  Tr.insci  ipt«< 

(1op\intr  —  Ji  nir.nis  of  publicity  in  courts  of 

justice,  \1.  ,T)l 

~-  inat'limes,  \i     i7Jl-7  ;/. 

(1oiporatr  bodies  --absciiiv  of  indi\iuual  res 

spoiisihilit\  in,  M    ,«">7/',  iViM. 
Coipoiation  and  tc^t  ads,  vii.  4m24  h. 
C'orporations  —  drl.ixs  in  artioiis  against,  vii. 


:H  to  coMsidcnMl,  \ii.  <>{). 
C'orirriions  iind  alu  rations  —  bow  to  make 

on  .lutotfiaph  writings,  M.  M<>-7. 
Cornvtnc^s  —  not  susceptible  of  degrees,  vi. 

250. 
—  approach  to,  the  result  ol  increase  of  attention,  \  !. 


—  andeomplete.iHii-sinr\idence  .S^v  Trustuorthines*. 
---  piimary  i|iiuhtit  s  in  cMdcnee,  \i.  *Jl,  ^11      In- 

stiuinents  tor  sfeurini;,  'JJ-s    Secuuties  tor  in  pre- 
appointed  official  exidenct1,  71. 

C«)iTespondenre  —  interrogation  by.  Sec  Kpis- 
tolary  Interrogation. 

—  s«  ttlmir  a  channel  of,  bi  twcen  litiKants,  \ii.  2'J9 


. 
Conupt  —  tlie  term  a^  applied  to  pcijury,  vi. 

3o:>. 
Conuption  —  probably  an  originating  cause  of 

exclusion  ot  c\idcncc,  MI   3!H  <t. 
—-judicial,  nature  ittid  e\t<>nt  ot,  \ii.  ^,'il-l2. 

—  ,le^al  and  judicial,      ^rt    I<ec-(iaihei]ni<   Syhtcrn 
Intel  cst   —^mister,     .ludtfc^.     Lau^ers. 

--  ot  blood,  MI    U'>/',  I,'i7</. 

t'osts  —  abuse-%  as  to,  «*ii.  1107- 

—  adjustment  ot  in  relation  to  the  t  xpen^eof  c\idenccv 

" 


—  create  a  pecuniary  vitorest  m  htmant,  \i.  I7ofi. 

—  iudicial  mti  rjnet.it  ion  ot  pioxisions  as  to  in  bta- 
tutcM,  MI  31  1//,  :uj,  .vjy/* 

—  no  cl'ock  on  litigation  under  the  technical  sj'item, 
MI.  Js<*. 

—  ]iccunia^  means  of  paitus  should  be  conndcicd  in 
ti\m^r,  \T  ,'Ni.J  6. 

—  privilege  ot  the  ero\\n  not  to  give  or  take,  vii.  355. 

—  unjust  mcidi  nee  ot,  MI   417&. 

Coim-el.      *S'«  c  Ijawjeis. 

—  intcrro^ntorics  and  answers  in  equity,  ngncd  by 
t«)  prexent  irnh-xanc^,  xn.  ,fio3/y,  'A*i\<i 

—  case  \vlieie  peculiar  n<  c.^ity  lor,  vi.  4.U  n  !• 

—  not  likely  to  supply  a  witness*  xvith  mendacity  -.serv- 
ing information,  xi.  .I'*."). 

—  paitic-s  should  be  subject  to  interrogation  by  their 
oxxn,  xi   .WO-s 

--their  function  to  take  all  legal  measurtH  for  as- 
^ist.inci1  oi  clit  nt,  vi  3  -o 

—  communication  lutnern  client  and,  hhoulil  not  be 
exempted  as  exidtnce,  xi.  W-1UU;  \ii.  473-I>.    See 
Client. 

-  fiiifliiKt  nt,di\ibionof  labour  between,  clmractci'ized, 
vii 
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Counsel — become  accessaries  after  the  fact, 
in  their  defences  of  criminals,  vi  100  « 

—  remark  on  their  not  being  allowed  to  address  in 
cases  of  felony,  vi  372  6  ,  —law  altered,  382,  n  10 

—  respondent  not  allowed  to  give  his  answers  in 
equity  unless  through,  vi  440 

—  how  tar  speeches  of  should  be  private,  if  dangerous 
to  the  public  peace,  vi  .J72 

—  irresponsibility  of,  vl  301,  381,  n  7 

—  reasons  for  giving  litigant  assistance  of,  vi  337  ft, 
338  ,  vii  227  n. 

— •  will  not  allow  an  act  of  sincerity  on  the  part  ot  a 
malefactor,  vi  4 16  a 

—  browbeating  witnesses,  vi  338  >/,  406-8    Their  mo- 
tives, 407  b 

— -  their  presence  in  court,  supplies  tht  place  of  in- 
specting judges,  vi  3*>ft 

—  consultation  of,  the  effect  of  the  uncertainty  of  the 
law,  vn  Jl  j-18 

Countei-e videlicet  A  security  foi  eoireetne&s 

and  trustworthiness  ot  evidence,  vi  25  ft,  281 

—  —  Danger  in  restraining,  vi    100  b 

—  —  exc  lusion  ot  by  making  certain  Kinds  of  c\  idenco 
conclusive,  vu  512-7  ,  may  \uth  piopruty  bo  sanc- 
tioned for  incidental  decision,  W-0 

—  —  improbability  a.  particulai  case  of,  MI  98-105 

Counter-interrogation  as  a  security  foi  evi- 
dence, \i  21-0 
See  Cro<ts-e\amin<ition 

Cbuntaj— multiplication  of  111  declarations  and 
indictments,  vii  27i>  «,  '286 

County  com  t — vn  tual  extinction  of,  vii  234  b 

Course  of  tiade  —  a  plea  foi  admitting  evi- 
dence otherwise  excluded,  \n  107,  103 

Couits — English,  conflicts  of,  vu   172  6, 173, 

303-4  e< 

—  distinction  bet  ween  law  arid  equity,  'r  11  290  - 1    The 
absurdity  of  it,  .100-2 

—  in  which  tho  natural  system  of  procedure  is  adopted 
—  viz  martial,  inquiry,  justices  ot  peace,  luqucbt, 
arbiters,  small  debt,  vn  321 

—  common  law      Ste  Common  Law 

—  ecclesiastical      See  Ecclesiastic  «il 

—  equity,  origin  and  extent  of  jurisdiction  of,  vn  293, 
300      See  Equ&t} 

—  mmoi ,  swallowed  up  by  superior,  vu  231-0 

—  oi  justice  considered  as  schools,  *i   <r>r>  6,  3*36  a, 
365  b 

—  —  publicity  with  relation  to,  vi    331-80      S«?  Pu- 
blicity 

—  —  how  far  procedure  of  should  be  evidence,  \n 
128-9 

—  uninterrupted  sittings  of  recommended,  \n  371  -3 
•—  within  reach,  recommended,  .J71 

—  of  technical  procedure.    Atv  Technical  Procedure 

Covenanter — form  of  oath  t<j,  vii  423  a  1. 
Coyer — Abbe,  noticed,  vi   275  b  t 

Credence      See  Belief 

—  declaration  of  from  etfubitaut  of  evidence,  a  safe- 
guard, vi  117,  vii   162   *  ^ 

Credibility  ot  a  witness — the  expression  cri- 
ticised, vi  1475  Technical  application  of  to  evi- 
dence, vn  381  * 

—  and  incredibility — sources  of    See  Incredibility 

considered  as  attributes  of  evidence,  vn  77  n 

Credit  of  a  witness — intenogation  tenvhng  to 

undermine,  vi  400-6  AVeDiscrcditive  Interrogation 
Creditor  and  debtoi — pioper  com  be  ot  adju- 
dicating between,  vi  13} 

Creditoi  s  —how  i  egistration  may  protect  fi  om 
fraud,  vi  83-6,  5756 

—  how  far  examination  into  pecuniary  circumstances 
of  litigants  should  take  place,  toi  the  benefit  of,  vi 
363  ft,  364  a 

Credulity — motives  which  foster,  vu.  106-11 
Creed,rehgious — how  far  physical  interference 

with  may  be  successful,  \u  108-9 
of  a  witness  — no  right  ground  for  exclusion  of 

his  testimony,  vi,  106,  \n  420-7 
Crime  on  the  part  of  a  witness — propriety  of 

allowing  investigation  as  to,  vi  403     See  Self-cri- 

imnative,  Self-disserving 

—  atrocity  of  a,  how  far  a  ground  for  incredibility,  vn 
115-17 


(/rime  nourished  by  the  exclusionary  rules  of 

evidence,  vii  449-51 

—  real  evidence  as  applicable  to,  vu.  8*18.    See  Real 
Evidence 

—  evidence  as  to  involves  questions  as  to  the  state  of 
the  mind,  vn  2  b 

Criminal  —  exclusion  of  self-mculpative  evi- 
dence by  examination  of,  animadverted  on,  vi  106 -9 

—  interest  of,  pursued  in  the  exclusion  of  self-crimi- 
nati\e  evidence,  vii  449-50 

—  principle  that  he  is  never  to  be  twice  tried,  consi- 
dered, vi  378  ,  vu.  3bl  ft,  3G2a 

—  lawyer  defending,  assists,  vi  100  a. 

—  cases—  plamtift  giving  e\ idence  in,  vn  489 6-491  a 
extent  of  then  importance,  in  comparison  with 

non-criimual,  vi  454 

poverty  of  parties  in,  makes  them  not  worth 

plundering,  vu   2*)9  a 

—  justice     6e<'  Penal  Laws 

lawyers  have  an  interest  that  there  should  be  no 

dtUy  or  mismanagement  m,  vn   207-'> 
Ciimmal  pi  executions — should  in  the  general 

case  be  public,  vi  MJb 
Ciimnidl  tiial,  fonn  of,  vi  473,  474 
Cumiimhty  —  piepardtioiis,  attempts,  dec  la- 

lations  oi  intention,  and  threats  as  evidence  of,  vn 

18-24 

—  avoidance  of  justiuabihty  as  affording  evidence  oi, 
vu  50-3    ' 

—  cUndcstimty  as  evidence  of,  vn,  47-8. 
— >  toar  as  evidence  oi,  vu  45-7 

—  non-icipoiiMou,  or  false  and  evasive  rcsponsion,  as 
evidence  ot,  vn   24-9 

—  buppiessiun  or  fabrication  ot  evidence,  as  evidence 
oi,  vu   48-50 

—  situation  ot  accused,  in  respect  of  motives,  means, 
disposition,  character,  and  station,  as  evidence  ot, 
vn   1 1-0-2 

—  si'lf-iiirulpdtivotesfcmonyas  evidenccof,  vu  29-45 
Ste  Self -criminative 

Cumulating  evidenc  e  should  not  be  excluded, 

Vl   %,  10<j-<) ,  vu    14V<»H 

S<i  Self-ciiiinnati\c  ,  Self -disseiv  ing 

Croinplon — Sellon's,  quoted,  vn   360 
Cioss  diid  pile — instance  of  jury  deciding  by» 

\i  2267** 

Ciobs  bill  in  equity,  vi  485. 

CrobS-examnicition — advantages  of,  vi  499  &> 

onl>  protection  against  itils>e  allegation  of  igno- 

ramo,  vi  2416 

efficacy  uf  in  bailhnp  suggestive  questions,  vi  3T> 

cihcacy  of,  with  reference  to  hu&riay,  and  casu- 
ally written  evidence,  vu  }&> 

ev  ils  ol  absence  i)f,  vi   1  $7  a 

prospect  of,  independently  of  fulfilment,  tends 

to  veracity,  vu  125 

111  the  Knghsh  mode,  vi  25  ft,  33-4 

deh<»  ncies  oi,  vi   343  ,  vu  5)1  a 

accprinitf  to  Equity  and  li.cclebiabtical  Couit 

practif^vi  I'll -2  a 

unknown  in  Roman  law,  vi  400  a 

no  equivalent  to  the  word  in  any  foreign  system, 

vi  499  a 

oi  affidavit  witnesses  refused  though  they  bo  in 

court,  vi  4*36  b 

Ciobsheld— case  of,  vi   244,  400 

Ciown — extent  of  pardon  power  in,  vii.  437. 

Cruelty  of  making  a  man  eliminate  himself— 

the  principle  controverted,  vu  4V2-4 

Ci  unden — ease  of,  vi  382,  w    15 
Culpa — Roman  law  of,  vi  249,  nt. 
Custody — inferences  regarding  authenticity 

of  deed  from,  vii   177  ft,  179,  180ft,  181  ft 

—  safe,  with  regard  to  evidence  vu   174  ft,  175  a 
Customer  and  dealer — effect  ot  th*i elation 

between  on  testimony,  vi  IbO 
Custom-house  oaths — disiespeet  for,  vi.  29  a, 
312     Abolished,  tft  n 

—  —  an  opinion  as  to,  quoted,  vii  421  n. 

c 

Damage,  irreparable  —  how  to  arrange  re- 
garding appeals  in  cases  of,  vu  215  ft 

—  by  delay,  will  justify  want  oi  interi  ogation,  vi  333 k 


TWO  VOLUMES  ON  EVIDENCE. 


flOO 


Damage,  inability  of  the  common-law  court* 

to  protect  from,  \ii.  294  a 
Damages  lor  injury — j-onsiderations   a*   to, 

\i  WJb,  47<> 

Daniels — cas-e  of,  vii.  JJOi  w. 
Dates — inquii  les  eoneci ning  genei  alh  rcquii  e 

aid  Irom  notes  M  .iso. 

Ddv\,  Sir  Humphie},  noticed,  \i.  4(\a. 
Douih — punishment  ot',    MI.  4  I//,  ."iS /i,  i)7  <i. 
abolished  in  ccitum  ra^o,  \i   .Jsj,  /j  u 

Death* — the  subject  ol  registration,  vi.  t!.'J  n. 

5f>7  6,  .r>70-4.      .S'<  r  (ienealngical  facts 

—  procedure  on  occasion  of,  for  pm  poses  tifri'uist ra- 
tion, \i  .r>71,  and  n     Illustration  lioni  the  rcgistia- 
tioii  actv  i/>.  n. 

—  registration  ot  interment  substituted  lor,  \i    .")73//. 
Law  altcud,  ///  ?/. 

Deathbed  will— -reasons  a^ain^t  annulling, 
\i.  Ml-J.  Law  of  Scotland  as  to,  ."•.*!  n 

Deauthentieation  —  modes  of,  ir^tlie  ca^e  of 
written  cUdence,  \ii.  lsl-,'1  Din  ft,  Isl  Circum- 
stantial, Isl-.J.  Internal  c\idcncc,  ls.J 

Debates,  legislative — piibliration  ot,  \i.  7<s-9. 

Debt — action  of,  waiter  of  Liu  \Mtli  iclcuncc 

to,  Ml.   r>l<)/> 

Debt —holding  to  baH  for,  vi.  JW  *  // 

—  Iiii[iriM>uiiu'nt  lor      .Srr  Imi.iisoiumnt 

Debts — defendant  should  be  bound  to  state 

those  due  to  him,  \n    T2*Jf> 
Debtor — complexity  in  the  means  ol  p-tiinn 

access  to  tho  propci  ty  ol,  \n.  3Mf»u. 

—  no  (It-script  ion  of  tort  me  to^  M'\cre  to  compel  him 
to  gi\e  up  pi  opei  t\,  M    177</ 

—  and  Creditor-  proper  couiftc  for  adjudicating  be- 
tuccn,  vi     I3.">      K\ils  ol  the  sj  ,tein  ol   impiinoii- 
ment,  17'j-H3. 

Derency-— icjjaid  for,  how  tar  it  /unifies  ju- 
dicial pmacy,  \i   3<»7-S. 
Deception — a  relative  tcim,  \i.  ti'JO  a. 

—  an  attiihute  of  the  judgment,  \i    :2"ili/. 

—  all  e\nlenee  liahh1  to  piodinv,  \i.  li>7". 

—  danvrcr  ol,  the  ostensible  ica^on  lor  exclusion  of 
ft  idoiicc,  \ii   .r)l(>. 

eniuiieratioii  of  «MSI-S  in  \\hich  exclusion  ni  <  \i 

dcnce  is  loiindud  on,  \n    .'Jsl-h. 

—  --  not  a  good  tfiound  lor  exrlusimi  ofe\i«lenoe,  \i 
10)-fJ,  MI    ;jsf>-ia.     In  rase  of  necessaiy  e\itl(  nre, 
sure  to  cicato  iiiisdecMsiosi,  \u  ,'Nh      In  C.ISP  ol  nthi'r 
e\  idencc1,  i  isk  «»t  it,  .<'S*7      1  Mlhculty  ot  ohtaiinii'^  CM  e- 
dence  tor  laNi'hood,  ;^7-S      liMnnMiuii  soiintuncs 
contained  in  l.ilsdiood,  .'Js4'     1'rohahle  sounvot  tlie 
e\c»lusioiis — con  uptioii,  indoli  tier,  .T<0  1.    <irouuds 
ot  suspicion  in  o\ideiici>  eiiuixuratt  <i,  Ml      b«*  Im- 
prol»it\  ;   Intel est,  sinister  -** 

and  vcv.ition  united,    \iewot  theca  »^inuhi«'l^ 

e\ideneo  has  hi-en   iniprop«-rl\    exc'ludrc*  ^ciii  thi  »-e 
groundsill    1^7  tt  stq.  <\i/.  UnoK  IX    1'ait  \    • 

Decigiade    scalu  of  persuasion  of  evidence, 

\i  aa5 
Decision  judicial — extent  to  which  it  should 

he  (iiiU'iici-,  \  i    iJs-A,  T2'',  ,">r>.     Kxtent  to  which  it 

is  held  as  e\id<  ncc,  \n    17')-.'J 
delay  ot,  lor  \\ant  ol  an  article  ot  cMdence,  M 

•jO/i,  in.' 
uhoul<lnothesc\erL-dironi  colleLtioiiof  evid«  nr.-, 

M.  31-'2,  41!*-'2,J. 
incidcnttil ;  evidi'iice  rnaj  \vithpropnety  he  ma«lc 

concluMve  for,  \h,  r>17-!/     9 
provisional,  in  ahscncc  of  the  hcst  c\idcnc««,  \  n 

lS<>/-»,  37i>-«0. 

Decisions — how  far  thcv  should  be  accom- 
panied \*th  reasons,  \i  :r»7. 

—  without  thought,  \n.§Jl«i-!'. 

—  old  and  unpuhlMicd,  HsfdaH|»recedfnts,  vi  3s'»-til 

—  effect  ol  puhlihlunt?  lepoit-  of,  \n    3l'i/»,  310 

—  use  of,  .is  information  lor  the  making  of  statute-, 
vfi  310  n.  a 

Declaration  of  credence  b\  a  party  Founding 
on  a  document,  \ i  117-1*;  vn.  W2 

—  in  pleading -nature  of,  M.  4<»7  ,  \ii.  273, 
evidence  contained  in,  \n.  267  u. 

—  —  falsehoods  of,  M.  307. 

VOL.  VII. 


Declaration  in  pleading—  substitution  of  in- 
strument  of  demand  lor,  \n   i»7o-2 

—  oi  belief  in  opinion-  ma\  1K.  bought  to  any  absur- 
dity, M    ,rM7. 

—  ol  intention,  a>»  cm  iiuist.uitial  c  \nLncv  ot  delin- 
quency, MI    21. 

Declaration^,  solemn,  on  contm\eited 

tious,  \i  '27.J//. 
DecoiiipoNiiiiui  oi  oxidencc  \\luMi  complica- 

ted *  \i,.  ;>,u-.> 
Den  iv  of  «icouit,  what  it  con-i^ts  in,  \i.  7  //. 

iS'r  i     I  h'C'IMOll. 

suppoiting  auflii'iiticiu  of  in  equity 

"  J* 


—  refusal  to  construe  according  to  the  maker's  intent, 
\n    V)i)-7/*t. 

—  authentication  (if,  \ii    170-8)    .V/v  Authentication. 
Default  —  judgment  li\,  vii.  ^4(5-9. 

—  -r-  to  niak<k  room  li>r  affidavit  c\  nit  ncc,  \i  4(i3 

-  —  inukeH  pleadings  c*oiieliism*o\iilcncc,  \i.  2,<  ,  vii. 
:»r»-7,  .r»')l  />,  ;>"ije/.  L'l.imfifl  should  not  have  without 
producim*  c\idence,  MI.  ,r>17 

—  notice  e^-«  ntial  to  the  ju-tico  of  [-roccdure  on,  \ii. 
•J">1  /» 

Defence  —  nmipellintc  disdoMiie  of,  \ii.  63<>«. 
---  h\  an  accused  pcison     lia-i  \irtually  the  ellect  of 
cxiileiif  <',  \il     HM» 

—  --  m  IM^O  ol  tilling,  nature  <if,  \i.  171.      .  »         -* 

Deleiidant   —  ab-cnt,   epi^tol<u\  examination 

Ol,   M      til 

—  caM's  m  \\hich  he  can  compel  plamtilV's  ti-stimon*, 
\n  r/i-d 

«    deficiency  of  e\  id«  m*c  lor,  ami  mot  i  -n  (oj  new  trial, 

\l.    I'll,  A 

—  \\hcn    exam.ncd    nt-  <'a-e-  of  hloii},   not   put    on 
o.tth,  M    \T^ti 

—  ellect  ol  dcpimm;  of  c\  i-l»  ncc  l»y  exclusion,  \i.  87. 

—  functions  tor  pei  torntauce  of  \v  Inch  hus  pre^i'iice  in 

Colll  I   lequiNitc,   Ml.  l^?()-,i<) 

—  h.is  nioie  sei-Mce  iiom  the  mendacity  liceiico  than 
plamtill  h.is,  MI    '^,(» 

—  miseliu  ts  of  nii^decisidii  airainst,  as  compared  \\  ith 
pl.untin,  MI    ,VJl-:t 

—  false  e\  idc  nee  lor  in  pecun  ary  case,  not  so  danger- 
ous as  for  pl.mititl,  M    }')<>/> 

--  nature  «>t  his  ch*im  on  the  judge  lor  legal  service, 
\  i  (',  '2lo// 

—  cnmin.il     falscYiom],  silence,  or  evasion  of,  as  evi- 
deiu'c  ol  mult,  \  n.  I'l  *' 

—  m  e<juit\     makes  Ins  stat«  incuts  on  oath,  M  4S16. 

—  te-timoii.N  ot     course  pursued  in  regard  to  by  Eng- 
lish la\\,  \,i    l'»i,  fJni)    - 

.....  in  uhat  c.i^t  s  KCi-nahlc  in  hi^  own  behalf, 
ffi-'f  Deli  nee  !»\  an  indictui  person  lias  eflcct  of 
»  \  iiieiice,  !'">  Intoi  m.ition,  l'M>-7  Attachmi  nt, 
t'»7  Al!iil,i\its1*l'»7  Kvimnnation  heloic  justice, 
i  l'«7  *  <iraml  J"iy,  f'<s  <  oinmon-|,i\\  plea«iing 
an<l  ni.>^d,unu^  l''s  Hill  in  Ktjuity,  V)1* 

--  -  —  in  \\  hat  cases  compi  II  ililc  at%the  instance  of 
tli«-  plaint  ill,  \ii  •!')'»,  ,'^>  Cinijinal  ca»-cs—  -  inry 
ti  Al,  alhdaxil,  justice  ol  (hi1  peace,  l(*'>,  ,r>  M)  I  i\il 
c.i  is  at  common  l.i\v,  Mij.  In  cijiiil\,  ///  Com- 
mon lau  and  ei;mtf\  to^cthej'-  Hill  of  diseovrry, 
f«Ml-'2  Lx.immaiio.l  of  hail,  ."»OJ-  1  Jsununary  pro- 
(M-(lin  e  in  <H  1  1  mi  ca^Ci  ol  theft,  ;>01-(> 

—  -propmty    of  hK   In  mg   entitled   to  examine  \vit- 
nes^i  ^  and  j'.-irtir--,  jn.d  of  Ins  liability  to  examina- 
tion, eonsidi  red,  M    Ml   It       .SVc  hit  ("r  rogation. 

--and  pla^^itill  compan  d,  in  regard  to  facilities  for 
unjust  demands,  M  U{/« 

Delendants  —  how  tai  their  testimony  in  fa- 
vour of  one  another  excluded  by  Knght-h  law,  vn. 
fi'i'i-U  How  far  their  testimony  against  one  an- 
other excluded,  51  '2-  1  7, 

Defilement—  deportation  of  female  for  pur- 
pose of,  just  ilic««  summit!  y  procedure,  \  1..M3  />,  .'JHJ,  n  it. 

De  (iiay  —  Cffiet-justire,  noticed,  vii.^l-^/i. 
Demees  —  evidence  transmitted  tliiougli  an 
imU  finite  numlx  r  of,  \  n.  l.>t-^ 

—  oi  probative  foicc,  how  measured,  \i    223-35.     See 
I'roliatne  Force. 

Deitv  —  an  oath  i^  an  assumption  by  man  of 

command  over,  \i  ;W)'*-lof  ,HK. 
Dela>  inanswenn^  —  pri^uinption  against  re- 

spondent from,  \i.  343-4. 

Qq 
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GENERAL  INDEX  TO  THE 


Delay  in  litigation,  produced  by  smibtcr  m- 
tei  tat  of  judges  regarding  fens,  £c  \n  199,201 

cases  wlurc  it  will  product*  inepirable  damage 

justify  \vant  ot  mteri  ogation,  \i  IMA 

—  —  si i am  pecuniary  chocks  to,  vn  J07 

—  —  re  mc'diei  against,  Ml    J7H-H3 

—  in  actions  against  corporations,  MI  221 

—  pioduced  where  vexation  accompanies  pioduction 
ot  evidence,  vi  i)2 

—  reaBon  why  it  IH  not  to  he  found  in  criminal  AS  well 
as  civil  procedure1  considered,  \\i   2U7-'J 

—  amount  of  oc<  asioiad  by  writs  of  uioi,  vn  214 

—  avoidance  ot,  ho\v  fir  a  good  gi'iund  for  exclusion 
of  evidence,  vi  W  1  ,  \u  4r>(i-<j2      Question  ot  pre- 
pon  'erant  nuschitf,  httuiui  rmsd<  c  i>ion  and  post- 
ponement, \u    J>7      1*» cu dent  inquiiy,  W      1'ast 
of  an  aroused  in  piison,  3r>8     In^hsn  practice  in 
applications  tor  dtldj,  IV)      Form  in  K    B,   JV) 
In  V   P  ,  3M)      K  fleet  of  h\td  days  and  long  mtu  - 
vals,  ,$(,1 

—  >  ex  at  ion  and  expense — consideration  given  to  pre 
ponderant  inconveiiK  nco  ii oni,  vi    1  r>  &    J ustify  ex- 
elusion  of  evidence,  87 -B     Pioduced  h>  irrtle  \ancy 
and  supei  tiuity,  80  b 

considered  as  collateral  evils     See  Collateral 

Euls 
Dela\s  in  the  coin t  ot  Ohanreiy,  vn  210-21 

—  in  tho  rout  t  ot  Session,  \  n  221  -"> 
Delinquency —  aumlaiHc  ot   justu lability  as 

aftoidiug  evidence  of,  \u  50-N 

—  cUuidestunly  as  aHoiding  iMdcnct  of  MI    47-S 

—  eoniusion  ot  mind  ,i   eMduxi  of,  MI    it  "» 

—  Itar,  indicMtid  hy  dfpoitimnt,  <is  cvuknc*  ot,  vn 
45-7 

—  non-rcsponsion,  «ind  lal*>c  or  <  ^  ism  n  sponsion,  as 
evidmci  ot   MI   21-'J 

—  siU-im  ul|  aim*  »c  »timon>  ..soidenreot,  MI  ¥(J-41 
St'p  Self-Jin  nlpatix' 

—  situation  ot  th<    accused  in  iosp«t   o(   moti\os, 
means,  disposition,  <  huiactei,  and  station  m  life,  is 
eudencc  of,  vn   5  W»2 

—  suppression  or  iabiication  ot  CMdinco,  as  evidence 
of,  vn    18  50 

—  interred  1mm  falsehood,  MJ    <// 

—  in  the  <.  hni acti r  of  a  pi  uu  ipal  1  ict,  vn   r>  a 
Doliveiy  ot  tired — eiioiieousne^s  ot  the  ex- 


'  f\l  »« 

__..,__._,  as  to  whethi'i  plaintill  has 

inndo  hefoie  roniuit  nun£  iction,  vii  22*J  a 

—  m-ttiumtnt  ot,  as  a  substitute  tot  dulii  Uion  or 
bill  in  equity,  vn  '270-1 

Den  nun  k  —  leconiihatiou  courts  of,  vi  24  ?if, 
326,  3i>fi  n 

—  1111  thod  ot  swoai  mjj  a  \\  itness  m  \  i    V2T  A,  J21  a 

—  <•«»<>!  go  I'riw  o  ot,  allusion  to  his.  having  btui  High 
Adnmtil,  M    ir>l>w 

Di  nuneifitioii,  in  ecclesiastical  com  t  piacUce, 

Deponent  —  means  ot  giving  him  a  *ecunty 
foi  the  accuracy  of  mi  utes  ot  his  deposition,  \i 
410-17 

Deponents — a  teim  that  should  include  pai- 
tu  s  as  w  ell  as  w  itnessc  s,  \  i     81  ti 

—  in  vising  them  speak  in  the  thud  person  instead  of 
tho  first,  adduce  to  reconcile  than  to  falsehoods 
utt»  icd  in  their  names,  vi   1W  «» 

Depoitmentjot  counsel  to  witnesses,  vi  40(5-8 

—  n  souice  of  exidcnce,  M  218  ^ 

—  loii  indie  ited  in,  an  evidence  of  guilt,  vii  4">-7 
Deposition  accoidin^  to  the  Roman  mode  or 

Romano-  Audited— e\  ils  of  as  a  method  ot  extracting 
«?\ulenee,  M    *f>-7 

seeitcy  u\  takinir,  \\ith  the  reasons 

vii  f>W-2 

—  before  <  oinrnittinir  magistrates,  may  he  seen  by 

—  In  equity  —  atn«  ndincnt  of,  vi   \**j  A,  4"»H 

—  in  equity,  at  what  pait>'s  instance  it  may  be  read. 
vi  489 

Depositions  and  allegations  —  fake  distinction 
between,  M  2906 

—  compared  with  affidavits,  vl  38 

Deposits  by  litigants,  vii  307  6 
Depredation — the  fear  of  buffering  uiiilei,fnvei 

lawyers  an  interest  in  the  furtherance  of  criminal 

Ju-iice,  vii  807-9. 


Depredations,    petty  —  laws   for   punishing 

them  on  nnpertcct  evidence,  MI  504  6. 
Depiedatois — exculpative  perjiny  among,  vi 


Ueranpement  —  mental  —  no  pood  pound  for 
excluding  a  witmss,  \i  lOia  S^  Imhecility 

Demative  lecordation,  vi   M  0 

Des  Caites  —  allusion  to  hi&  toifito  ciyo  sum, 
374  a 

Design  —  how  far  the  vices  ot  estahhshed  ]ii- 
dicaturc  are  the  «  fleet  of,  MI  210-1 1 

Dobiiiond — legend  of  the  Countess  of,  vii  886 

Despotism  in  the  adminibtiatum  ot  the  la\\  in 
1  mrland,  \i  1"iO 

Detinue — action  of,  vi    314  a 

v^agei  ot  law  with  letercme  to,  vn  51fJ  A,  VM 

Deviations  fioin  the  established  course  ot  na- 
tuie— nnpiohabihty  and  impossibility  lesolved  into, 
MI  H3-1  <f6tr  Uibtontorinity 

Devices  for  piomoting  ends  of  ]u (heat me  at 

expense  of  ends  ot  )ustK*  —list  t»t,  \n   2')-0 

DOMIOS  ot   the   ti  clinical  Astern,   vn    196, 

ttuq    (\if  Uook  VIII  ) 

how  tiii   applicable  to  substantive  law,  \u 

31b  I1) 

for  tin.  exposure  of,  MI    J2f>-  U 
(lelincd,  vi    141  a 
—  (Ji!heit\<  onipaiisonol  ire  oidsto, 

114    iHt,  5'5 

het \\een  Loid  t'hamelloi  and  UN 
jund  suitoi,  on  ^(.i^lnn^  i  \uknn,  MI    "HO A,  r>31  it 
-  h(t\vt.f  ninointoi    i   d  h>,isl  itoi  on  the  piopiut>  ot 
aiiKudiug  had  i  i\vs  }ji£»ti.  id  ot  wiakenin^  then),  MI 
442 

Dialogues  between  lawyei  <nid   non-Iawvei. 


,  of  the  Romaic,  vii  24  2  n 
Dnert  evident  e  oompaii'd  \\ith  IUMIS.I^,  vi. 

rab     \Vith  cneurnsuntial,  171  ft  21'if/ 
--  diHlinj^uished  Ii  oin  t  n  ciunst  inti  U,  *  n    1    I 
-   and  <niuinst«intiaU'Mduic(  cotniaicd  in  piohative 

ii>K  e,  \n  73-p> 

—  tvidonce,  ol  authentic  itv  oi  du  ds,  \n    l7G/>   lit  a 
Ot  their  spimoi«siu«5s,  Ihl 

—  how  tai  veXr'Mon  b\,  ju^titiis 
ol  e\id»iiec  M  95-  100  Sulm  tion  to 
dots  not  instity,  %  \n  1H-U,  nor 
suh]frc  ti<>ntoa4  i\il  ohlu  ition  M  %,\n  i^J  S  (  btp 
belt-clissci\iiiK  ,  Si  It-Snculi>iti\i  ) 
piepondcrant  e\il  ju^tifus  vi  *w  l>i 
(.  atholK  <onte  sioii  sltonld  not  IH  dtn  ai 
MI  3M;-H,  (  lit  nt  &  communication  to 
^hould,  WVOO,  vn  47$  U 

DISCOID  vi  nut)  tothiMouifeeof  natuii1  —  modes 
otf\u'  84-01  I>]seoiiloimahle  *n  luto  1ms  ol  i*a- 
tuit,  as  aflooting1  mattti  -  iiunuim  inohilt'S,  4t-  > 
Distonlornut}  in  dewier,  hG-0  IHustr  itiuns,  87-H 
No  point  ot  mpaiation  ot  mciedihle  iiom 
SH  Disconioimity  in  spcuc,  H1* 

Di«coveiy  —  makeshiit  evidence  as  an 

inent  of,  MI    lf>4-5 

—  hill  ot  vii  502  a 

Discouis»e,  ab  constituting  dnert  evidence,  VJ 


r(    of 

f'8-(>, 


Disci  cditive  mtcirogcition,  vi  400-6  Exa- 
mination of  the  argument  that  a  party  must  not  dis- 
rr^dithisownwitiiLSb,  100-2  Counter  evuleiueaa 
a  means  of  diseo\  u  mar  thtchai  actor  and  disi  osition 
ot  a  witness,  403-4  It  the  u  itness  he  hostile  to  the 
party  \vho  calls  him  Tihat  he  *-a>»  in  that  j  aity  s 
la\  our  the  moie  to  be  dt.  pt  tided  on,  40f  Fallacy  of 
the  argument  fiom  the  counter-  evidence  htmg 
known  ojily  to  the  party  who  uses  it,  404-5 

Disci  etion  —  employment  ot,  as  to  exclusion 
ot  e\idence,  vn  a4f>a,347 

—  how  far  it  may  ho  safe  ly  conceded  to  the  judge  for 
the  avoidance  of  needless  hardships  hy  disclosure, 
M   *>ln 

—  ot  a  judge—  Lord  Camdeii's  lemark  on,  \i  146 
Diseases  —  belief  in  cure  ot,  souices  of  cre- 

dulity illustrated  tiom,  MI  107 


TWO  VOLUMES  ON  EVIDENCE. 


Oil 


Disgrace  as  a  consequence  of  testimony,  not  | 
of  itself  a  sufficient  ground  for  excluding  "it,  MI. 
463-5 

Disifin^ed  exclusions  of  •evidence  considered 
in'cktail.  Mi.  520  et  seq.  i\iz.  T.ook  IX.  Tart  \  1.) 

Disguised  exclusions  of  evidence  analysed, 
vi  113-16.  Limitation  of  number  of  >Mtne*-ses  111. 
Limitation  ot  time,  ib  Eudtnei*  eonceahd,  //>. 
Particular  spccii  s  of  cMdcnce  pronounci  d  conclu- 
sive, 114-1").  <  ases  \\heie  a  partieulur  Kind  of 
evidence  made  indispensable,  11.").  Moicth.m  one 
uitne<«»  required,  ih  IMi^ious  formula  required, 
t/'.  The  "  best  eudcnce  "  lequnvd.  //' 

Disposition  of  accused  pei-on,  how  lar  evi- 

d«  nee,  \ii.  ,">r> 
Dissimilitude  of  hands  —  evidence  iioin,  \ii. 

Dissolution  of  contracts,  the  subject  of  regi>- 

ti  at  ion,  \i  MM  ti. 
Distance  with  relation  to  alibi  evidence,  vii. 

lli-l.;.  7 

—  probabilities  as  t»  ho\v  mui  h  ma\  bi1  tra\t  1]«'<1  u\  a 
e«-it  nn  tune,  MI.  V)  //. 

—  justiln-1  rpi-tutai^  inti  irnLrntion,  M    U1* /• 

—  ot  tribiin.il  ,  «  »ii  -  o,,  ^  11    .'.Ji  o,  j  ,  ^,  ji-i,  ,,,)J-'J 

Dlstim  tilths  ji^  a    -,'eniit\    loi  exuleine,    \J. 

—  or,<l  ...id  \M itt i  n  exa1  irii.d inn-*  \\  iili  relation  to,  \  i 

—  in  «  M  1»  iii»e  -\M  itnur  ,m  a  i)inii  t  ill  \  i  oihii'in"1.  \  •     ' 
3.M,/.  "  ! 

l)i  •tiiiPj.i^-'C-     de!ti\  -  oeciisiom  (1  1»\ ,  \  n  J'JI, 


Ease  —  love  of,  a  motive  tending  to  produce 

truth,  ^\   *2KJL. 
East  Indicb  —  authentication  of  writings  in, 

MI.  Is7  n 
Ecclesiastical  and  E«juit\  piaetiee  compared, 

M    4t»7-S. 
—  courts—  atft^u it  eviilence  m,  M    io/i,  41. 

bandying  of  causi-s  m,  \  n.  LM7  ,t 

..   (tiMtmctiu'NS  ot  statements  m,  a^  compared  \\ith 

modi'ot  eMi  action  of  evidence  in,  \\   I'rj-SiM   ,\ic 


ftlel^ — IIHMIHI^  of    the  tel'Pi,   \i 
lils//t-     Nairn i-  ol,  MI    Ji'ii/- 

Division  ot    liihoui  •iihoiij?  !a\\  \ei -,  ineuM-es 

insti  ;nl  ot  d<mmi^hiim  tin-  i  *  i  .  n  «•,  \  M  irj  ': 

Docimastie  process     -\\iilten   e\i«hr"e  ^11!)- 

jecled  to,  M    17'^  '/ 

Doeument — litigant  prodiicinir^hould  deelau1 
!ns  ciiMlcmu1  in,  M    1 17-ls1 

—  party  \\iltulls  \\ nhliuldin1/,  c^nchr  ion-  and  pi  n.il- 
ties  to  \\hich  be  -hoiild  bi  1  «ibli  ,  MI    M-% /i  I 

—  in  hands  ot  an  ad\t  i  -.11  \  -    1'M.r.  duu  ^  •  anlmi:  in  I 
Kn^lish  la\\,  MI    l''.i  •">.  | 

DocuiiHMits,    ancient   -     auihenlie.it ion    \\ith 

rcirard  to,  MI   17r*   Di^-'M//  | 

Doeumcntaiv     evidence    <h-tintuiii-lied    fioin 

te-timo(iial,  M    l2Y*<i  \ 

7>o///s--{ieei>r<lin^  to  ISoman  I.iu,  \i    "J-1S//.  , 

Doun'stieor  natuial  s\  stein  of  jinlir.it  in  e  eon-  ' 

trast»d  \\ith  the  tn  hmeal,  MI    r»7-'»  I 

—  situations     -I'tUrtol  on  testimonx,   \i.  l'iO-  \ .  MI  i 

Domicile  of  litigant  -cntcium  ol,  \n.  m2M.     j 

D(»uiirllan,  Captain  --ra-e  of  cited,  vi.  J;3//  f    j 

l.'ilr/,  MI    11  n  *,  Hi,  "2\  n  t,  .r).r>A,  t,-(  \ 

fi-ent.ai1  illust  i  a*  n»n  ol  preparation  as  u\idenee  ' 

—  -  r  \tracts  Iroin  pampliUts  on  trial  of,  MI  73-G  ?i    j 
Douhh  -fountain  ptineiple,  \i/    dUcictinnaiy 

oi  literal  admini^tiation  ol  the  lau,  aecurdin^  to 


_   —  .  n<r  S'i'vainination  in,  vi.  41)1  A,  Wtt 

—  -  rxaniination  oi  p.irtU'S  in,  ri'sti  ictid  by  the  o  m- 
inoii  la\\,  MI    1  >s  9 

---    oaths  iidinniMorid  by,  \ii   'jO'iA. 

—  la\\  —  iT-cxamination  aofordin^  to,  vi.  4,r)2a 
Edtievvtirtb,  Maua,  noticed,  vii.  1SS</. 
Edinburgh  He\ic\v  —  opinions  of,  combated 

by   I'M  i  tor  of  oiijunal  rdition  oi    Rationale.      See 
Kditor. 
Editoi    of  oii^inal   edition   of  Rationale   of 

1  \idiiirr  IVrtaiv  ot,  M  .Hl-'ju.}  Note  by  to  new 
i'<l:ti«in%  'J<»3/;  Viiimathi  i  sinns  bk\  «»n  i  imnmt's 
1  1  in.  ill  -.  on  tin*  Viithiu's  -i1,  i1*1  ot  di  urr<  vs  of  pi»r- 
-ui^!'>n,  M  JU->  Coinh.itn^  \  n  v\s  nt  Iliiinbiiigli 
I\i  Mt'\\,  —  M/  on  niaknu  the  ronimuiriMt'ons  \}i*» 
t  \\iin  l.i  \\.MI  nu«l  i  luMit  i  M'K-ni'i1.  MI  17<>-^;  ^n 
t.ii\in<^  tlir  i'M«i*  nee  <>l  husli.uids  .uid\\r^s  in  ii>- 

J.'lld   tot.K'h    npui,    iM>  ,    oil    llitill    >LilMli^    |)<irti('S, 

Is7-s  ti  <  h.i|iti  i  l>s,  on  tin  i  nli>  th.it  i  Mdrni'i1  is  10 
bi  i  online  i  to  tin*  point  <•  in  i^ur,  MI  >,>S-(»>J 

Election  -    -attion   ot    aitim.id\  i-i  ted    on,    vi. 

'   '  "  ' 

eau-e>        m-ees^ai  v  multiplicity  of 

" 


Dou-la^  caiiM-  notieed,  vi.  iV25>//  ;  vii.  JW1. 
Di.iiijht^inaii---Ic>i:^l.ui\  e,  -hould  piovide  tor 

ill    nu*  ilfiicv  of  liitrdi  n  of  proof,  \i    HWb. 
Dieam^,  asinst.mcis  ol'  taNe  tacts  uinler  the 

jnn*-!1 1  it  u  al  oih-s,  \i  'j'.") 
Duelling  —  not  (listm^ui^hed  in  law  from  as- 

sa  -ination,  MI   v>n*<  \\.\b. 
Dumont — his  objection  to  Uentham's  scale  of 

\wr  suasion  oombattd  by  the  editor  oi  the  original 

edition,  M.  23i-.r>.  • 

—  his  Traite  des  Treuves  Judiciaires  notice<l,  \i.  2nl  a 

Duties  of  the  legislator  in  ie{,rard  tc  evidence, 
\i  U-13. 

iic—  the  tci'ii  explained,  vi.  240  n. 


-    \  ..itirn'ai  I\  uniiH  i-l  loi  jiulirial  i  ii\miyl 
Klouninent  oi  e\idi  nee  -  -picM 

ii  «un,  \  n    17  .'-,  4'i  '/ 
Emploxei  .UK!  empln\  ed-  -  elleel  of  ihe  rela- 

t  ii'ii-hi|i  bi-t^ci  n  on  i  \  i«u  ni-r,  MI    .r)7"»-',  .r»70n. 
Emuliition  iimoiiL1  jnd^i1^-  -extent  ot  the  ope- 

ration ill,    '  11     'JS^/',   *J    **'t 

I'jiitn  cement  ot  foimahties  of  deeds.,  vi..r)17- 

"2  i       .S/  1    \  01  nialilu  s 

Ijii'Und      ha^  the  eiedit  ot  pioduciiif;  the  s^h. 
t>  ni  *  t  oial  i  \.ipiin  tlion,  M    .r)h-  . 
<  hid  rb  ot     IK  i  iin  11  s  coinnntti  d  on  the  s'<K  ol,  \Ai 
VJ  1  //  1 

I*  ULli-h  l.i\v  —  iibi  1  1  ations  of,  in  i  expect  to  the 
n  -jin  uionotnioii  th.in  one  \\  lUu-  s,  \n.  ;»^,"»-;jl 

,il-i>j  laiions  ol,  in  n  "aid  to  making  sonu  kinds 
ol  t  \  <1(   KM-  rt/iu  liisnr,  \n    .il(j-;>* 

.1)  i  nations  ^>t,  in  Ki^aid  to  autln  ntie.'ition  of 
•  \\iit^,  \ii    H^-'»"»       In  r<^aid  to  the;  aufliontication 
oi  \\ill-ain  p.iiticulai,  M    f)l'J  .r>I 

ai"  nation-^  ot,  in  icuaid  to  inakoshilt  <>Mdonce, 
MI    li  ">-7.J      SM-  MaKc-Iylt 

^.Duiinri'ini'iits  ol,  ns  to  t>\i*lusifiii  of  OMdunri1  on 
the  "ri'iind  ol  \c\'ition,  MI   .t">j-.'t. 

tion  ot  i-\idi  in  «•  iindi-r,  M.  31-4.'J    .VM  (\>1- 

* 

n^sion  ot  c^iik'iircin,  occasions  exclusion, 

Ml     Ji.'^-l  '. 

—  ri^ms-i'xaininaiiftfn  inidtT,  vi    3.1-1 

-  -  rrrorsof  \\ith  n  ir.ud  to  i  ublirit>  an<l  privacy  in 
judiraiUti1,  M  .<7J-W).  .Sff  rublicity. 

—  -    1  1  101  sot  in  n  paid  to  j»i  obati\olurco  of  circum- 
stantial i  Mill  ncr,  MI    <»H  7.). 

--  f\aniination  ot  thi  course  pursued  l>y  in  regard 
totlir  trstiliU'MN  ot  «'l  plaintitV,  Ml  ls'/-l>f»  ;  III  regard 
to  tin  tr-tnnnm  ot  a  <letcndant,  -lr'0  500 

---  iui  in  ol  -  \\uirini;  a  ^itiu^  s  b\,  \i    'A2'.\. 

—  -    mronsMeiicy  ol,  in  (inchtioiM  a*  to  rvlunion  of 
i-^iden'e,  M    1  l.J 

----  iiKMinsisteftcicsof  with  reft  aid  to  self-disserving 

e\nli  nci-,  MI    lhs-7'2 

~  ---  insiiiiKi>s  ot  extempore  rocordation  in»  \i   82-3 
---  tudicial  recordatiun  under,  M.  41  1-15.     See  No- 

tation 

---  practice  of  as  to  hearsay  evidence,  *il.  134  n. 
---  practice  of  in  ca^e  of  inakeshiU  evidence,  \i   60. 
---    1-riM'tice  of  in  reganl  to«'\iln  arisn.g  fioin  ve>a- 

t  on  in  i>ro<iuriiur  evidi  nee,  vi.  103-4,  1  lO/*. 
--  ijrohaUc  origin  of  the  CAcliii.iunaij  rules,  in,  \ii. 

517-1'J. 
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English  law— rejection  of  the  evidence  of 
co-parties  for  or  against  each  other,  by,  vii  506-17 
See  Co-parties. 

—  —  scale  of  trustworthiness  in,  vi  175 

surplusage  of  writing,  in  contract*,  &c  by,  vi 

681-2 

general  defects  of  mregard  to  evidence,  vi  206-7, 

213 

— —  incidentally  animadverted  on,  vi  400  a,  440, 465  6, 
477  a,  548  n,  vii.  17*.  38,  494,  53  w,  160  t>,  194,  3696, 
409 a,  438a,  464,  475,  489,  555 

Enmity  or  partiality  of  witness,  effect  of. — 
See  Cautionary  Instructions 

Entanglement  of  jurisdiction*,  a  device  of  the 
technical  system,  vii  288-  $05 

Entails— fictions  tor  docking,  vii.  '283  6f  284 

Eon,  Chevalier  d' — case  ot  the  inquny  as  to 
the  sex  of,  vii  348  n 

Epistolary  examination  not  used  in  England 
for  extraneous  witnesses,  vi  3g&6 

Epistolary  interrogation  —  in  what  cases  ap- 
plicable, and  how  to  be  applied,  vi  32-3,  429-46 ,— • 

MM  reasons  for  employing  in  cettain  cases,  429-30 
Physical  impracticability  ot  oral  interrogation,  429 
Prudential  impracticability,  id  Residence  abroad 
or  at  a  distance,  429-30 

—**- cases  for,  particularised,  vi  431-3  Defendant 
absent 'plaintiff  applies,  431  Respondent  the  plain- 
tiff—does not  present  the  same  call,  432  Kospon- 
dent  a  witness — dangerous  evidence,  but  not  to  be 
entirely  excluded,  432-3 

_  —  should  the  evidence  obtained  by,  ho  of  itselt  suf- 
ficient ground  for  decibion  •*  vi  433-4  Not  in  cri- 
minal and  other  important  case*,  4)t 

—  —•should  not  shut  the  do  t  on  subsequent  nva 
flora,  vi  434-6     Merc  probability  of  rc'colrse  to  oua 
voce  will  tend  to  secure  truth,  434-5     The  wuttcn 
evidence  may  require  explanation,  £c  435 

—  —  incongruities  ot  English  law  *n  regard  to,  vi 
436-7      A  party  only  by  epistolary  -an  extraneous 
witness  byoial,  4J6     Kxtianeous  witness  only  in 
epistolary  when  he  is  not  to  be  cross-questioned, 

—  —  how  to  apply  to  the  best  advantage,  vi  4)7-46 
Rulee ,  Deponent  always  to  speak  in  first  person, 
437-9,  Prevents  incorrectness,  incompleteness  in- 
distinctness, circumlocution,  458,—  use  ot  thiid 
person  instead  of  first  reconciles  deponent  s  to  men- 
dacity,  439 ,  disregard  ot  this  rule  in  hnghsh  equity, 
440-1  ,  Paragraphs  should  be  short  and  miinuiiod, 
441-3,  disregard  ot  this  rule  111  hngh^h  practice, 
equity  procedure,  &c  4U-6 

—  —  adverse  to  a  salutiry  ptomptitude  of  lesponse, 
vl  383,448 

—  —  recommended  when  there  are  impediments  to 
oral,  vii  374-5 

—  and  oral  evidence  compared,  vi  4*21-6     See  Oral , 

Equity — examination  of  thewonl,  vu  295  n 

—  a  word  employed  because  populai,  \n  ?97-8 

—  used  to  pi  event  common  law  iioin  being  mt cl ara- 
ble, vi   1316,  13)  a 

—  in  what  distinguished  from  common  law,  vi  482  , 
vii,  290  1 

—  system  animadverted  on,  vi.  395  a,  31)96,  440,  \ii 
3746,389,49'> 

—  bill  in      S<>e  Bill  in  Equity  » 

—  causes— difficulty  of  deciding  what  are,  vi  374  a 
method  of  interrogation  in,  vi  414-5^ 

—  couits  —  bandying  or  causes  in,  vii.  217  a 

—  —  burden  of  pi  oof  in,  \  i   137,  138 
— •  —  cross-examination  in,  vi  491 

_  —  defendant's  testimony  enforced  in,  \n  501 

—  —  delay  ot  romedie*  in,  vii  3806  381  a 

—  —  counteract  trial  by  juiy,  \n  471  6 

—  —  evidence  in,  committed  to  writing,  vi  411  b 
_  _  irrelevant  evidence  in,  \u  3(>3  6,  364  «,  365 
mendacity  encouraged  by,  \  i  3(7  b,  SOS 

—  —  procedure  in  as  to  evidence  of  defendants  against 
each  other,  vii  512-17 

—  -—  Gilbert's  reason  why  the  piocccdniqs  of  are  not 
of  record,  \i   1856 

—  —  scramble  of  with  the  common  law,  \  u  172  ft,  1 73  a 
— .  and  common  law  courts-— absurdity  of  the  distinc- 
tion between,  vii  300-2 

_ quarrel  and  compromise  between,  with  there- 
suits,  vii.  803-5, 

—jurisdiction— origin  and  extent  of,  ui  '201-300  See 
Jut  isdiction — Equity. 


Equity  practice — amendments  in,  granting 


vn  373  a 
pzmciple  of  re- 
quiring two  witnesses,  vii  529-31 

comparison  ot,  with  ecclesiastical  and  admiralty. 

\i   497 -H 

plaintiff  s  testimony  admitted  in  to  the  purpose 

of  vexation  to  defendant,  vu  492  6,  49,3 

.  division  of  causes  into  two  by,  vi  498  b 

—  —  defendant  examined  in  epistolary  mode  in,  vi 


incongruities  of  the  mode  of  extraction  of  evi- 
dence in,  vi  482-92  bte  Extraction. 

m  cases  of  accounting,  vn   544 

secrecy  of,  with  Gilbert's  reasons  considered,  vi 

174 

Error  —  sh.im  wnts  of,  as  a  source  of  delay, 

Sec  Ml  214-10 

Erskine,  the  institutioiialisst,  quoted,  vn  396 
Essoign  —  abuses*  practised  under,  \n   209. 
Estate  — <iegal  and  equitable1,  vn    292 
Estoppel  —  natuie  of,  vn  5036 
E*»toppeK  —  specimens  of,  vn  554  b 
Evasion  in  giving  evidence  —  natuie  of,  vn 

28  b 

Evasive  u sponsion,  as  evidence  of  delin- 
quency, vu  21-9 

Events  distinguished  from  states  of  things, 
vi  217 

Evidence,  a  standing  object  ot  icseaich  in 
every  line  of  human  conduct,  vi  509 a 

—  in  genei al,  vi  208-t*    What  undt  rstood  b>  the  term, 
'208  a     l<acts  divide,  u  into  puncipal  and  evidentiary. 
ifc  \V  hat  questions  <%>uic  under  e\  idence,  208  b.  209 

—  relation  ot  to  judicature,  vi  7-8 

—  with  refeiemcu  to  a  legal  purpose,  vi   210-14     Main 
object  to  give  efltct  to  substantive  law,  210,  and  so 
bo  the  means  oi  rendering  a  service  to  plaintiff  or 
defendant,  VI 0     Duties  ot  the  legislatui c  in  relation 
to,  211-13      Hummaiy  view  ot  topics  that  may  be 
expected  to  be  handled  in  a  woik  on  evidence,  vi 
21 J  li 

—  «'\tcnt  oi  the  hold  of,  vi   5 

—  duties  ot  the  legislaun   in  i  elation  to,  vi     12-14 
neglected,  13 

—  several  species  or  modifications  of,  vi  '218-20    De- 
rived from  perception  ot  mdiv  idual  himself  or  oi 
another — thence  divided  into  ab  intta  and  ab  extra, 
218     Latter  founded  eithet  on  dibcourse  or  deport- 
ment, il>     J>msion  into  personal  and  real,  tb    Per- 
sonal divided  into  voluntary  and  involuntary,  218  1  >. 
Division  into  dcpo^itional  or  testimonial  evidence 
and  documentary,  219     Into  orally  delivered  and 
scriptitiously  dehveied  dcpositional,  ib    Into  direct 
and  circumstantial,  tb   Mak cshiftev  idence,  ib  Non- 
preappomtcu   ind  preappointeil,  ib      Ongmal  and 

<    unoi  igyfeK  219-20 

—  a  Htan  iard  lot  of,  taken,  \  i   11  b 

—  in  i  elation  to  facts  in  partieul  ir,  consideration  of 
excluded  from  mtiodm  tion,  \i   13D-41 

—  the  bebt,  what,  vi    108-75      Sciutini/ed  compaied 
with  unscrutimzcd,  169    Wutten  with  oral,  or  per- 
iranent  with  unppimanent,  170  1      Original  with 
traiisciiptitums,  171-4 

—  state  oi  English  law  on  the  subject  of,  generally 
characterized,  vi  204-7 

—  in  what  cases  and  on  what  conditions  should  a 
tiansci  ipt  be  i  eccived  in,  vii  1 U-U 

—  on  which  facts  disconiormable  to  the  courso  of  na- 
ture have  been  maintained — unti ust worthiness  oi, 
MI   10"S-G 

—  guv  eminent,  in  providing  a  fund  of,  should  be  li- 
mited only  by  impr  acticabihty  and  expense,  vi  509  a 

—  irrationality  of  the  technical  rules  of,  generally  cha- 
racterized, vi  5  A,  6  c 

—  adncititious,  defined,  vn  120 a     Considered,  127-9, 

—  affidavit      \ee  Affidavit 

—  alibi     See  Alibi. 

—  auticipative  survey  of,  as  a  sucoedaneum  to  exclu- 
sion, vii  369-71      bee  AntLcipative  Survey 

—  article  i>i,  difficulty  of  limiting  time  when  it  may 
be  produced,  vi  90  b     Remedies  tb  91 

—  authentication  of     See  Authenticat  ion 

—  belief  m*     See  Belief 

—  burden  of  the  expense  of     See  Burden  of  Pruof. 

—  casually  written,  vii  121-6. 


TWO  VOLUMES  ON  EVIDENCE. 
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Evidence,  cause  of  belief  in.     See  Belief.  • 

—  causes  of  trustworthiness  and  untrust worthiness 
in.     See  Trustworthiness ,  Untriibtworthmesb. 

—  circumstantial-—  potteriwii  prwtiim—ptwra  pwte- 
rorium — events  principal  and  e\idontiury  in  series, 
vii.  62-4. 

the  situation  of  the  accused,  in  respect  of  mo- 
tives, means,  disposition,  character,  and  station  in 
life,  as  affording,  of  delinquency,  vii.  53-62  fc>  c  these 
several  heads. 

See  Circumstantial. 

—  collection  of,  should  be  by  the  person  who  decide*, 
vi.  419-23,427.     Dangers  and  inconveniences  of  a 
se\crance,  420.    Objection  that  collector  of  evidence 
may  not  be  capable  of  deeis  on,  answered,  ?/>.  Cases 
in  which  the  e\il  cannot  heaxoidcd,  421.     Interests 
which  ha>e  gi\cn  birth  to  the  system,  422-3. 

— -  —  of.     Xte  Collection. 

—  compreShion  ot  into  a  sboit  \  eri«>d- effects  of,  Vii. 
538-9. 

—  dangers  to  be  guarded  against  with  regard  to,  vi. 
27'J-82. 

—  of  defendant.     See  Defendant. 

—  epistolary     See  Epistolary  Interrogation. 

—  excess  ot  an  e\il,  \ii.  r>31-2. 

—  exclusion  of.     See  Exclusion. 

—  ex-parto  preappointed,  vii   12t>-7. 

—  external — if  a  decision  can  be  come  to  without,  and 
on  the  judge's  own  know  ledge  •*  vi.  276-H     1  MttVrent 
cases  in  which  this  may  Jake  place,  27<»<Hf  thcjud^e 
decide  on  his  own  cMdcn$c  solely,  lie  should  be  a 
witness  on  appeal,  277      Facts  helloed  lor  their  no- 
toriety are  only  nnmim/lty  without  evidence,  '^77-H. 

—  extraction  ot.     bt'f  Kxtr.iction 

—  extrajudicially  written,  vii    121-9. 

—  false.     Str  Falsehood  ;  Mendacity;  Perjury 

—  (Albert's  theory  ot,  \i   1S3-S7     .S<v  Gilbert. 

—  hearsay,  vii.  1.12-4     See  Hearsay. 

—  indicative,  vi.  21 1  a 

—  interrogated      ,Vf  Interrogation 

—  judicial,  neglect  ot  the  subject,  \i.  209 /> 

—  makeshift.    See  Makeshift  Evidence. 

—  memoritor,  Mi.  1.57-8. 

-—  minuted,  \ii    13S-9      V«-  Vroappointed  L\u!ence 

—  official.   See  Official  Kvid.-nee. 

—  preappointed.     **ee  1're  ippointrd  Kvidince 

—  probative  force  of    See  L'lolntive  Force. 

—  properti(  s  dcsircahlc  in,  \  i   211 

—  prosnecti\e  view  of  the  ratioii.iN1  of,  \i    203-H. 

—  publicity  and  privacy  with  icgurd  to,  M   3>1-HO. — 
See  PubHcity. 

—  qualities  of  good, —  particularity,  recollectediiess, 
unpremcditatedne?s,  surest  i  dness  to  the  assistance 
of  recollection,  uiisiiirgestedness  to  the  purpose  of 
mendacity,  interrogatedness,  distinctness,  perma- 
nence, \i*2H3 

—  qualities  desirable  in,  \i  21-2.  Instruments  for  se- 
curing them,  M.  '22 -H.    >v  Trustworthiness. 

—  rcimrted  real,  or  supposed  real  transmitted  through 
other  media,  vii   I.V2-1. 

—  rules  of,  abstract,  and  without  com  deration  fur 
the  sufferings  of  suitors,  M   3112. 

—  scientific,  vi   211.  . 

—  security  for  against  niisirprcseiitation  and  oblivion, 
by  rotiiHtiation,  \i.  7l)A,  ML   s,e  Kcooidation  ;  Pre- 
appointed. 

—  gin*  lite,  vi  214//. 

—  suppression  or  fabrication  of,  as  affording  ev  idence 
of  delinquency,  vii   4V<-'">0 

—  suspicious  — safeguards  ntrainst,  vi    116-19.    Cau- 
tionary instructions  to  judge  for  weighing.  See  In- 
structions. 

—  testimonial      Sec  Testimony. 

—  transcriptitious.    Sfe  Transcript 

—  tending  to  the  prejudice  of  the  person  vv  ho  deliv  ers 
it.   See  Self-disserving;  Self-criminative;  Self -in- 
culpative.  . 

—  transmitted  through  an  indefinite  number  of  me- 
dia, vii.  154-9 

—  unoriginal,  v  15.  129-32 

of  uitneftes.    See  Testimony  ;  Witness. 

—  written.    See  Contract ;  Script;  Writing. 

Evidentiary  facts  distinguished  from  princi- 
pal, vi.  44,  208,  215. 

Evils  of  the  firsst  and  second  order,  yi.  0-10. 

preponderant,  justificative  of  exclusion  of  evidence, 

vi.  89-99. 

Evocation  of  a  cau*e,  vi.  240  fr. 

Exaggeration — cau>es  product  iv  e  of,  vii.  573  a. 


Examination,  in  perpetnam  ret  memoriam,  and 
rf«?  bene  e*se*  \i.  568-9  n  ;  vii.  378  ft,  379  a. 

—  See  Extraction;  Interrogation. 

—  of  a  witness— form  of  before  a  jury,  vi.  323. 

—  before  justices  of  peace     bee  J  ust ices. 

—  refusal  to  answer  on,  or  false  or  evasive  rebponsion 
on,  as  evidence  of  delinquency,  vii.  24-9. 

—  judicial,  of  i>erson  accused,  vii.  39-44.     See  Self- 
inculpative  Testimony. 

—  in  cliirf  and  cross-examination,  vi.  347  A,  348  a. 
KxHimner--  collects  evidence,  but  does  not 

decide,  vi.  376  a. 

Examiner's  oilice — utility  of,  vi.  490  a. 
Exchequer  —  meaning  of  the  term,  vii.  296, 

>*t. 

—  jurisdiction  stolen  by,  through  legal  fictions,  \ii. 

ttSlifl. 

—  oath  of  defendant  in,  \i   232. 

—  dhi^ion  of  into  law  and  Mjuity,  vi.  40  fl;  \5i.  420. 

—  drput\  renuimbr*incor  of— bocrecy  of  procedure  be- 
fore, vi.  ,175-fi. 

—  cl)Hinl>or— delay  by  writs  of  error  to,  vii.  214. 

Exclusion  of  evidence — a  take  security  against 

decision,  \i   29-30. 

—  -  ooimcxion  of  the  subject  with  the  ends  of  jus- 
tice, MI.  3.J">  fi. 

di>.rt^tird  shown  to  the  ends  of  justice  by,  vii. 

3  '(>-M.    Prevention  of  mindocision  and  vexation  pi^> 

tended  to  IK*  consulted,  337. 
general  view  of  the  mischiefs  arising  from  the 

system  of,  \i   Hfi-88;  \n.  S.ts-10. 

—  -  dicta  of  judges  concerning,  *\\.  340-1. 

spiciesof,  \i.  Mi-lHi;  vii   311-2.    Tositive  and 

iK>gati\o,  vi.  Mf> ;  vn.  .Mil  Ah.solutc  and  conditional, 
3t2.  Kxc'lusion  «i  n<m  <ili<tj  and  si  <tlt<iy  ib. 

causes  t«>r  which  uV\ays  proper — supertiuity  and 

irrclu\ancv,  \*S.  K9  ,  \ii.  3(>2-(J. 

goneral  \iew  of  cases  in  which  it  is  proper,  vii. 

313-.r>.  Cases  in  \\hich  no  mischief  at  all  can  result, 
343-4  Cases  in  which  the  advantage  predominates 
over  the  mischief,  31  &  Nature  of  discretion  to  he 
employed,  315. 

causes  lor  which  its  propriety  depends  on  cir- 
cumstances \i  90-102.  Avoidance  of  delay,  90-1  ; 
vii.  3.% -02,  ( <Srr  Delay  )  Avoidance  of  vexation, 
M  92-100  ;  vn  31.r)-r>,i.  Modifications  of  vexation, 
92- 1 ;  \ii.  3ir>-7  Iu  what  cases  a  proper  cause  (,f 
exclusion,  vi  «M-5.  Vexation  by  disclosure,  95-9, 
\n.  317-")0  Disclobiire  of  Catholic  confession  should 
not  b<>  demanded,  \i.  98-9;  \ii.,Wi.8.  Client's  com- 
mumcation  to  lawyer  should,  vi.  99-100;  vii.  473-9. 
(s*r  \cxation  )  A\oi<lance  of  expense,  \i.  101-3; 
MI  3.r)3-0.  (  Nv  Expense.) 

how  to  minmii/o  tln»  evils  of — consideration  of 

circumstances  of  each  ca«<c,  and  timely  explanation, 
\i.  102-3  Knglish  practice  on  the  subject,  103-5. 
See  Kngbsh  law.  • 

—  j—  general  view  of  causes  for  which  it  is  improper, 
\i.  10,r)-9»    A\oidance  of  deception  through  imbe- 
cility, l<-5  ;  vii.  127-32      (  s/r  fmhecility,)    Through 
sinister  interest,  vi   105-6  >  vii  393 -fi.  (See  Interest.) 
Thi^ugh  improbity,  vi.  !()(> ;  vii.  406-15.     (  See  Im- 
probity.)    From  religious  creed,  vi   106;  vii.  420-7. 
(  See  \thoisin;  Cacotheism.)     Avoidance  of  vexa- 
tion from  sclf-incu]|0ition  or  the  execution  of  the 
laws,  vi   106-9,  \ii.  411,  111.    (*ee  Self-disserving.) 

causes  for  which  it  is  improper  considered  in 

detail,  'hi.  38 1,  ft*  9.  • 

where  writing  omitted  in  contracts,  vi.  128-34. 

Kelation  »>  preappointcd  evidence,  authentication, 
itc  vi  128-9.  Impropriety  of  the  exclusion  where 
there  is  no  writing  at  all,  129-32.  Impropriety  where 
there  M  writing,  but  it  is  alleged  to  be  unfit,  132-4. 
See  Contracts ;  Formalities. 

in  Knglish  and  other  laws — sketch  of  the  various 

kinds  of,  vi  110-16.  Undisguised,  110-13.  Disguised, 
1 13-lf).  Exclusion  of  evidence  created  by  the  prin- 
ciple that  certain  kinds  of  evidence  are  conclusive, 
vi.  1 1 1-16 :  vii.  ,912-58.  Table  of  grounds  of  exclu- 
sion in  various  codes,  vi  116. 

impropriety  of  any  against  makeshift  evidence, 

\ii.  159-65. 

negative  vii  562-3. 

occasioned  by  blind  arrangements  of  procedure, 

vii  537-42  See  Procedure. 

on  the  ground  of  danger  of  deception.  See  De- 
ception 

—  -~  on  the  ground  of  interest,  vii.  393-406.  See  In- 
terest. 


614 


GENERAL  INDEX  TO  THE 


Exclusion  of  evidence  on  the  ground  of  im- 

probity, vli  406-20     See  Improbity 
--  on  the  ground  of  vexation  and  danger  of  decep- 

tion united,  vn  487  et  §eq 

—  —  as  to  the  authentication  of  w  rits  ,  on  the  testi- 
mony of  parties,  vii  189  A,  190,  on  the  testimony 
ot  non-attesting  witnesses,  190-2 

—  —  when  self-divert  ing  —  impropriety  of,  vn  44.5* 
72      See  Self-disserving 

—  —  in  the  way  of  exempting  certain  pciwn*  from 
giving  evidence  against  othtrs,  >  n  472  -86    Vt>  Lx- 

.    emption 

--  ot  a  party  to  the  cause  for  or  against  himself  — 
impropriety  of,  vu  187-9 

—  —  by  rcndtning  a  particular  *>pecies  conclusu  e,  vu 
642-58     «Stp  Conclusive 

--  by  limitation  put  upon  the  number  of  u  itm^ses, 
vii  WI-7 

—  •  —  for  want  of  a  patticulor  nuinbei  of  \v  lines*-  is 
vii  520-31      See  Multiplicity 

—  —  oral  01  written,  in  the  absence  of  scripts  \\  *th 
prescribed  formalities  M   IliS-  M  " 

—  -  —  takos  place  when  intottnal  scripts  me  n»ji  oted 

on  the  gioundof  formal  ono  being  m  existence, 
vl   131-5 

—  —  by  imprisonment  for  debt,  vi   1  T),  170-83 
--  authority  can  always  be  found,  cither  for  or 

aainbt,  vi.   1606 

the  prmnplis  on  TV  huh  it  should  b<>  itgulatod 
nerjlly  Htatud,  with  i  ul»*M,  vi  88 
—  cauhoiicii)  instructions  tii  judges  instead  of,  M 
161-75,  in   5Ci3-<J8 

~-  —  remedies  sure  cdimoom  to,  vn    «»R-83     Ant  ei- 

*  pativo  survey,  Jf>')  Ml  'J  iihuiin'q  within  r<  ich, 
371  Sittings  nnfnteiruptwl,  .$71-73  riiliuunaiy 
mooting  ot  paitiOH  in  pi«  m  net  of  the  Jud^o,  M  1-  1 
Examination  in  Jh<»  epistolary  mode,  J71-r>  1'o^ei 
to  party  to  produce  expense  evidence  at  his  o*n 
cost,  •J7rj-f>  Advei  tisemonts  to  dm  ay  e\pm  L  of 
evidence,  .J7f>-7  Abolition  >f  taxes  upon  justic  o, 
377-H  (Collection  ot  forthcoming  evidence,  >\  itftmut 
waiting  for  unioitlicoimny,  378  9  Piousionai  de- 
cision, without  waiting  ior  the  best  cudcncc,  J79- 
80  Provisional  siqiiesti  ttion,  JHQ-I 

--  restoratives  to  competency,  a  partial  preserva- 
tive trorn,  \ii  433-40 

~--~satoguaids  substituted  lot,  M  IPi-lO,  r>l-7">,  vn 
503-%     Set  Hatcmiard* 

.—  —  the  authors  etimlus'ons  ugatditifr,  \«  2*7^,  248 

—  of  parties  from  the  piostnce  ut  tht  judge,  v  11  2JO- 
33     &ee  Parties 

Exclusions  y  niles  in  English  law  —  piobable 

oiigm  ol,  MI  ">17-19 
_  —  nltciioi  «>a*eguaid<i  to  the  incontcnipin  us  winch 

may  unse  iiom  dispensing  with,  \n    Ml  7 

1<j\corumuni(Mtu>n  —  giouiidb  on  \\lmh  it  juo- 

ceeda,  vn  425  //  t 

Fxccution  —  method^  of,  n^ele^ly  divt 

vu  305-6  , 

of  deed—  a  \\oid  used  instead  of  recognition, 


--  Ste  Contracts,  Fonnalitios  t 

Kvemption  ronrcded  to  one  person  horn  gi 
testimony  against  nnotbci  ii^eoitaiiicncnn  stinccs, 
Considered,  \n  47-2-80  Inipropiut>  ot  the  exemp- 
tion, 4?2-3  Lawj  or  and  client,  \  i  «i'lf  100  ,  MI  47  *-0 
Trustee  and  u>stny  que  /;  ust,  Ml  480  Husband  and 
wife,  480-G 

Exhibition  of  document  —  call  for  \y  litigant, 

vii   194 

Ei-paite  pieappointcd  written  evidence,  vn 
126-7 

Expectation  —  meaning  of  the  tei  m,vn  507  w  f 

Expense  —  exclusion  ot  cvidcr.ee  on  the  pi  omul 

of,  vi  101-3,  >ii  Jr>3-^    Falling  on  innocent  party, 

353     On  the  paity  in  the  wrong,  but  \vith  too  pic.it 

weight,  «453-4   Inconsistencies  ot  xMiifhsh  Ian  ,  ^*>5-(> 

—  a  collate!  al  evil     £v  Collatci  al  Kvils 

—  of  evidence  —  proposal  that  suitor  \vlshmg  e^dence 
procured  with  difficulty  should  pa>,  MI  375-6 

—  --  advertisement  ior  pecuniary  assistance  todo- 
iri»v,  \ii  376-7. 

—  sham  pecuniary  checks  to,  ^ii  307 

—  preponderant,  justifies  interrogation  being  dis- 
pensed with,  vi  334 

Kvpenenre—  tho  value  of,  in  relation  to  foims 
of  government,  vii  591) 


Experience— the  origin  of  belief,  vi  235-44. 
See  Belief 

—  the  utilitarian  principle  dependent  on,  vi  288  J. 

Explanations—  preliminary,  adapted  to  pre- 
vention of  suits,  v  I  102  a,  103  See  Meeting— Preli- 
minary 

Exposure — how  far  evil  pioduccd  by,  justi- 
fies judicial  seclusion,  vi  3G4 

—  on  the  par  tot  \v  it  nesses,  &c  ,  as  aground  of  exclu- 
sion    bee  Seli-cnminative 

—  ot  the  technical  system— apology  for,  vii  329-34 
Expiession  —  maptness  ot,  effect  ot  on  testi- 
mony >i  2r>3  6    Singular  illustration  of  from  French 
practice,  16  n     Considerations  applicable  to,— viz. 
whether  in  written  or  \tibal  evidence,  the  age  or 
Hex  ot  the  \vitncss,  £c  2ri4 

External  evidence — it  a  decision  should  be 

come  to  without9  u  '276-8 

Ext  i  action  and  reception  of  evidence,  with 
the  help  of  securities  M  30  4  Oral  mtei location, 
30  Confutation  ot  notes,  &c  31  a  Extraction 
should  not  be  bcterid  from  dec  ision  31-2  f4  pisto- 
laiy  intcriogation,  J2-3  Modes  ot  interrogation 
principally  in  use,  3J  When  oral,  01  epistolary, 
should  bo  employed,  33  Cross-examination,  33-4 
Confrontation  on  the  Ronmn  system,  34 

—  of  <  \  uh  nji — g*  neral  \  u  w  ot  inoongi  uitics  ot  Eng- 
lish law  in  rtsptct  to,  \i*'4f>>-71      T^vcUo  luads  of 
nicongi  nit n^i  numi  iat<  u,  4U>    Illustiatcd)^  pioco- 
dineon  action,  indictment,    ntormation,  attach- 
ment, U>7-H      Kmimeidtion  of  buuices  hoin  winch 
tho  distil  u  tions  have  b«.en  niAdi ,  4"0-1 

in  coiumon-Ia\\  pioculiuc,  me  onguuties  of,  vu 

471-82  Indictment  ioi  felony—  Inquirv  IK io>e  jus- 
tice— j^i and  jin>— petit  jui  /,  171-4  liuhct/inoni  lor 
nnsdoineanouj,  47^^  Piocednre  on  contempt  by 
attachment,  170-7  Kij  octdiui  by  inioiniatiun,  477-9 
Ci\  il  iur>  ti idl,  479  bO  Motion  caiibe1)  upon  av\ ardb, 

—  — int(]iiitypiocedurc — its  incongruities,  \i  4S2-*>2 
Kncouia^ement  to  mendacity  in  the  bill,  4S2  3 
FaNe  statcmtnt  to  snppnit  <.ln.»^e,  4*<J     Charging 
and  inttiiogatno  pait,  481     DifMuJant  \ 


on  oath,  ih     L\)N  of  \\aut  of  par  tmaphing  and  nu- 
i    (  lo^sbill,  tb    1  vi  den  ei?  of  witnesses 


mciation,  *tTi 

bj  <  ommi^Hion,  AtO  4^6-8  At  \\hat  p  »rt}'s  instance 
di  positions  inav  be  load,  4s(>  Kxidcnce  admitted 
bv  spt  cial  ordi  r,  1%  Ti  ooi  ot  iiitbt  titicity  ot  deeds, 
10  Cio».s  examination,  4^1-2 

--  m  ecclesiastical  and  admnalty  romts—  its  in- 
CoiiKiuiiies,  M  W2  9  Accusers  aiti<  los,  4'M  I  v- 
aniination  of  dif  nd  tnt  in  an^\M  r,  193  1  11  1  ct—  to 
punisli  tot  iKiiit^  siibticttoarumoui^^i  Kvamnia 
tionn  b>  (onhiiiHMon,  ITMi  \dnni  ally  comt,  4% 
Ftictici  ot  I^ccle^i  istiC'ilandAdnnralt}  com  ta  com- 
pared with  that  of  Fquity,  4I>7-8 

--  mcongiuities  ol  Koiimn  law  m  regard  to,  \i. 
4r'9-501  l>fc  tccts  ot  the  s}  btem  ot  examination  by  a 
judge  \vithout  croba-exarnination,  499-500.  becrecy 
,000-1  • 

--  recapitulation  of  the  results  of  inqun  iea  as  to, 
M  504-7 

—  —  »W  Biowbeating,  Confiontation  ,  Evidence  — 
collection  ot  ,  Helps  to  recollection  ,  Interrogation, 
Notation  and  Hccordation,  lie-  examination,  {spon- 
taneous Testimoin 

Extiajudic'ially  \\nttcn  evidence,  VH  121-9, 
174-'i  Casually  written,  121-fi  (  s^  Casually  )  *t 
jmte  in  cappomttd,  126-7  (  *te  Treapi  omtcd  )  \d- 
fccitilious  1-7-1)  (fxt  -\dscititious  ; 

_  --  instinctions  concerning  the  probative  force 
of,  MI  134  (> 

--  nuikeshitt  c\  idence,  \  i   57-9 

Eye  —  how  the  sense  ot  seeing  derived  fiom 
the  impressions  on  the  letina  ot,  vi  2  JO,  251  n 

E>e-  \\itnebs  evidence  ot  the  best,  vi.  167 

Eyre  —  Chief-  Justice,  noticed,  \i.9GKnof«  '. 

Fabrication  of  evidence  as  indicative  of  guilt 

vn  48-50 
Fa(icnda\)y  legislator  in  case  of  iiiakcabuc 

evidence,  vi  59-60 
Fact  and  circumstance  —  distinction  between 

apt  to  be  obscure,  %  i  2\ba 
Facts—  relation  of  judicial  piocedure  to,  vi. 

7  b,  8  a. 


TWO  VOLUMES  ON  EVIDENCE. 
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Facts  as  the  subject-matter  of  evidence,  vi. 
214- 18.  Principal  and  evidentiary  facts  defined.  £t.V 
Divibion  of  the  principal  facts  in  penal  capes,  215  A. 
In  non  penal  or  civil,  2J5  b,  216  a  Difficulty  of 
connecting  classes  of  principal  with  those  of  evi- 
dentiary related  to  them,  210  Div  ision  into  physical 
and  psychological,  21ti  /»f  '217 «:  —into  events  and 
states  of  thing*,  217:— into  positive  and  negative 
facts,  '217A,  21R>/. 

—  specif*  of,  in  ie#ard  to  circumstantial  evidence,  vi 
44;  vii.  1-8.   Principal  and  evidentiary,  vi  44,  MI. 
1-2.     Probativo,  diSiitiinnativc,  and  affirmative,  vi. 
44.     Proluhili/hiK  and  di^piobahih/intf,  MI.  i.    In- 
lirmative,  5.     Illustration^  of  principal  tacts  con- 
sidered as  prohabilued,   with    the  cnriespoii  lent 
evideir.ia",)  fact*.  *>-7.     I'lincipal  £iets  disprohabi- 
lized.  with  the  evidentiary,  7-H      Invent  oi  th>*nVld 
of  tacts  \\hich  may  be  the  subject-*  of  leg.il  111411  ry, 
8-9. 

—  difference  between  those   imposMhlo  per  w»,  and 
imposiiblo  si  a.  i  ft,  as  in  alibi  evidence  vii    111-13. 

—  none  universally  recognised  to  be  incredible,  MI. 
80-2. 

—  ancient,  admission  of  transmit  ted  evfienee  to  prove, 
Tii,  157  A,  167 /',  IhH  lf 

—  legally  operative  a  the  subject  of  cv  idenco,  v  i.  .">()[)  b. 
Division  ot,  ib. 

—  ph^Hie.il — sonic  classes  of  al^a^s  uniform,  vi  2\± 

*  4li!l2il.-i!ia  alil  LV!I ' " lt"' ' I*lllll<111 

—  psychological,  imprahabilit^  as  ri-^Hid^,  vii  11  Vl.i. 
Fairne*s  sille^c^l   a^  21   reason    fur  exehulini^ 

sclf-crimin:itive  ti'stimony,  vu    l."it/i 
FaKe  iis^eition  —  uluM'iMnit  cousin  s,  \i   '2*27 . 

—  ros]ionmon,  as  evidence  of  dclimjuoncv,  vn    °J-'» 

—  evidence,  truth  cap;ii>tc  ot  biin^  cxtt.u'tid  liom, 
vn.  :<t  3hS  A,  ,'i.s'^ 

FtiU^iood  -.divided  in!  »  incidental,  temeu- 
ri  us,  ami  im  ii'lac  oim,  ^'f  y>\-\\ 

—  distinction  bctwtM>ii  ln^ic(il  ami  ethic  il  in  i  n^lish 

—  t/i  futo,  and  1  iN«  hiMid  in  cncuni-itj.ii-.i^  \i    21  >  »I 

—  as  distinct  tioiii  ni'-ml  nMty,  \ i.  .' r» 

-  and  incompliti  IK  •-  di  tin!;    i^l»c  1,  vi    'JT  -  n 

—  iii  what  ca*i"- just ifi.ihl.  .  vi    r*-ju  w  t. -'»7 

—  an  nistriiMictit  in  the  b.uids  ot  di  :ii.qu<  IK¥\,  \  i  2_<z 

—  infcri  ncc  <»i  di'liniiui'iicav  fiom,  vn   \\h. 

—  on  the  p  M  t  ol  1  tit1. ints — persi'iial  presence  in  court 
a  Hit  cK  mi.  MI  2.10 

—  modification-*  nt,  M   "tl-7      S/»«  lnf»i»rri  ctiu  ss 

—  niodiin*  itions  ot  in  i<  t  rence  to  suit**,  \  i    :'«,{   in. 

—  utility  i  f  inioriou;:ition  in  cxpo^uu,  vi.  ,!.'^  ,* 

— -  iii(licult(\  in  obt.i  mii^  ciid*'ncc  lor  in  a  ci-uit  of 
justice,  ^  ti  3n7-S 

—  infamy  attaching  to,  vi   21  4  A,  'Jfi7  A. 

—  instruction  deuv.  able  from,  MI  JHS  /*,  3**!» 

—  in  what  e  rciniMancvs  pecuniary  interest  acts  as  a 
cause  of,  M    157;  vii    :>7K-,r» 

—  should  only  be  punibln  d  in  contemplation  of  its 
purpose,  vi.Vflw  t  ^ 

«—  lU'cosMty  ot  rein*  iiil>orin<  that  it  dees  not  always 
deceive,  MI  .'}"»» /-  .'J^7  » 

—  noini»ehukt  vvlncli  mav  not  bo  produced  by,  vi.  Ur>7  ft. 

—  IcjCi  laturc  in^tujfatcs  to  by  t \iictmK  diM'Iaration^ 
v\ithout  ^nnction^  tor  thru  tintli,  vi    117  /* 

—  offences  indicative  ot  a  disposition  towards,  vu 

•—judicial    vii   *2'>?-70      SVv  Mendacity  licence. 

—  'rit'KHtivi1.  and  in  ch give,  the  kin<N  mo-t  liable  to 
occur,  vn.  .073  ti 

FaUitiiMtinn — evidence  of,  vii.  1H1-3. 

Family  tianqnillity — ln>w  far  (Kin^ei  of  vio- 
lation of,  justifies  reMrietion  of  jiuliei  •!  publicity, 
vi.  301-7.  1'rcsi-rvati'in  of,  no  sufficient  reason  for 
cxcKidmK  evidence  of  husl>and  and  \\ifo  in  regard 
to  each  other,  \u.  Irt.M. 

Farmer — llu^h,  noticed,  vii.  5)06. 

Father — elfVrt  of  partiality  of  towards  child, 
on  testimony,  vi.  161  ;  MK  576-7 

Fear  indicated  h\  passive  (i-'portinent,  asevi- 
d^nce  of  dtklinquonc>,  v  u  4.V7.  <  'hain  of  inferences 
to  th*>  conclusK  n,  4">-f>  Ii.ftrinative  possibilities  to 
the  v.irious  links,  1(5-7. 

—  physical  symptoms  of,  vii.  45  n.         ' 

Fecundity,  human — extent  of  as  a  question  of 

evidence"  MI  8-6. 
Fee—definition  of  a,  vii.  107  n*. 


Fees—  give  lawyers  an  mccrest  in  me  misery 

of  mankind,  vl.  311.      . 
—  in  courts  of  justice—  various  forms  in  which  they 

produce  mischief,  \il.  19iJ-201 
---  proposal  for  abolition  of,  vii  327-S. 
---  alteration  of  practice  as  to,  vii.  199  /*,  327-8. 
---  advantage  there  *  mild  hate  been  in  their  be- 

hiK  imposed  directly,  instead  of  indirectly,  vii.  SOOn* 

21«. 
---  the  miseries  inflicted  h>,  kept  out  of  sight  of 

those  who  profit  hy  them,  \n.    3.^ 

athuiingsjsteni  charactiMizedjvii.  197-9. 

Sec 


\icos  introduoedhy  into  technical  jud!caturev 
AH  21  l-'2r>    A  pjx'iilb  and  Avrits  «)t  terror,  'J  14-1  h*    ^ham 


motions  in  rhancory,  21  «5  Abu^ei  in  tin*  Mattora* 
othce,  2  1  7-20.  (Sfc  Chancery.)  llluatrationa  from, 
Scottish  judicature,  T2I-3.  i  St  c  Ses»aiv)ii,  court  of.) 
---  list  of  do\  ices  of,  for  promoting  ends  of  judica- 
ture at  expense  of  ends  of  justice,  \ii  '225-0. 

Felon  —  outlawry  of,  vii.  *2o4  n. 

FfKmy—  rditffreiirc  between  and  misdemean- 

our, a,*  to  odlloction  of  euili'nce,  \i.  471 
-  examination  !>>  justices  ot  the  peace  of  persons  ac- 

cus(.(l  of,  vi.  lion,  171  /*,  472. 
Females  —  not  protected  inlhe  English  courts 

from  imhlicity  in  giving  evidence  on  indicuiit  us- 
\c   vi.  3(>8  n. 

—  Sir  John,  ca^e  of,  vii.  .Wfl.      , 
Feni  —  case  of,  riled,  vii.  .55  //.        ^ 
Ferr\-boat  —  Ih.f  'ain|i|)»ir*  ai^ument  Hgniiiht 

Hume  ro^ar<l'iig,  consitkicl,  \i   211 
Feudal  Mstoin  —  ahMiid  continuance  of  the 

practices  lountJcd  on,  vii.  3&.J  n. 
Fictions  of  hiw^vi    UM)  a,:   vii.  28^-7,  415- 

20.     Cumtiion  rccoscrics,  (2^.'1-1     Sham-hail.  2S1-A. 
('(flirts  stealing  juri^lii*!  onltoui  each  other,  'JSo-ti. 
INos  to  jinl^rcs  and  law  \cr-,  ifs'  -7. 
--  intcri'Sts  ^i\iii^r  ii-  c  to,  MI.  '2'-3. 

Fidelity  ot  tiaii^ciiptb  —  anaiigcnients  tor  se- 

ciiiinx,  M\    14(J-f)'J. 
Figures  —  evidrnre   involving   generally  re- 

qtiir'«s  an!  from  notes,  M.  IN'». 
Fmanee  —  the  s\sti-m  cit  written  depositions 

suppusi  d  to  ta\ourv  vi   37  h. 

—  1  1  pot  K  of  coinnnttct1  on,  quoted,  Mi   21  1-18. 
Finiinri.il  usc^  of  legist  ration,  vi.  8JJ  o. 
Fines-  and  recoveiie^,  vi.  68'2,  vii.  28il»4.  A.bo- 

II^IHM!,  7/1.  n 
Finite  and  infinite  —  no  medium  between,  vi. 

•221  /». 
Fii/lierbert  on  the  Reyibtrum  brcvium  cited, 

Ml.  4.VJ  a. 

Fixation—  blind,  of  times  for  operation  of  pro- 

rriliite,  MI.  *239-4'>,  3JM*  b. 

Fla\\s—  power  of  jud^e  to  give  effect  to  or 

•nit  at  hi*  option,  coi/sulcivd,  M"i.  30rt-9a. 
Force—  pi  obative,  vi.  U'20  :J.    See  Probative 

Foicc.  ^ 

Foiees  —  new,  now  far  the  discover}  of  pro- 

liahlc,  vii   H'j  />,  HO  ft. 
Foi^eis   p.i\    more  attention  to    the  use  of 

formalities  than  the  honcwt,  \i.  Mff  A. 
Fortify  —  a  sprries  ot  mendacity,  vi.  292  n. 

—  diflercnt  moiliii  cations  of\  vi   '247  n. 

—  rarity  ot  the  suspicion  of  axitmot  a  cioed.  *i.  490  A. 

—  nifiilL^  of  proiiMfti  MI.  1^1-3     Sec   l>c-autluntica- 
ti«.n 

~ho\v  far  pro\  cable  by  e\iilcnce  of  person  fori.v<t 
upon,  MI    1!»n  n 

—  oi  makirs'  run  rk  on  manufactures—  plan  for  pi  e- 
vcntu»n  i»fj\\.  JiNl-ft. 

—  of  printea  ducuiineiit^  should  be  punished,  ^  iL  140  6, 

-1  of  real  evidence,  MI.  l.^-H.     Ar  R«  nl  Evidence. 

—  ust-  ot  two  atteftmvr  witnvsse»,  a  safeguard  against, 
^i  53K.  . 

Forcing  a  release  ngainst  a  forged  Ix/nd,  vi. 

179  af  vii.  i'J&.JSOa,  '2Mb. 

Form  of  o«ith-  -  uupoitance  utUrlicd  to^  vi. 
«  ;  as  practibed  in  England,  3*23. 
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GENERAL  INDEX  TO  THE 


Forms  for  contracts  —  provibion  of  by  legis- 
lature, vl.  522 

Formalities  —  how  far  necessary  to  contracts, 
vi  64  Means  of  enforcing,  64-5 

-*inuse  in  the  case  of  contracts,  n  51  5-17  Five 
methods  of  authentication  ab  infra—  autography, 
onomastic  signature,  symbolic  aignatuie,  sigilla- 
tion,  recognition,  515-16  Authentication  ab  extra, 
by  attesting  witnesses,  516 

—  enforcement  of,  \i  517-25     Not  \iant  of  will,  hut 
of  power  and  knowledge  that  occasions  inioimnli- 
ties,  517     The  system  of  nullity,  517-18     Penalty 
produces  the  evil  it  is  intended  to  prevent,  518 
Should  be  under  conditions  of  —  knowlcdi;e  ot  the 
formalities  and  their  essentiality,  powm  to  obsci  \  e 
them,  and  observance  not  too  burthcnscinie,  518 
Treachery,  in  the  law  profewing  its  readiness  to 
give  effect  to  people's  intentions  n  gardnm  contracts, 
619-20    Proper  means  to  be  adopttd—  separate  paper 
for  each  contract,  having  the  laws  and  regulations 
printed  on  the  bolder,  522     Foimahties  should  be 
easy  of  observance,  52  \    Non-observance  should  be 
only  circumstantial  evidence,  523-4      Nt>te  ot  sus- 
picion should  be  substituted  to  nullity,  523-4      Irn- 
pugner  should  declare  persuasion  or  suspicion  of 
spuriousness,  524 

—  what  proper,  and  in  what  cases,  \  1  525-30    In  what 
contracts  ought  writing  to  be  icquned?  525      lise 
of  attesting  witnesses,  525-6    One  of  the  witnesses 
styuld  be  a  person  easily  discoverable,  <>  #•  anotaiy, 
tb      Use^of  notary  for  securities  propriety,  526-9 
Honorary  notaries  suggested,  52CI-  JO    Sec  Notanes 

—  application  of  to  pn  appointed  e\  idence,  \  i  512-13 

—  of  deeds  —  should  not  depend  on  shape  of  property, 
vi  543«t 

—  of  wills,  vi  .530-51      See  Wills 

—  of  writs—  pi  csumption  of  spuriousness  from  failure 
to  observe,  vi  21  a,tl8-9,  134    «. 

Forthoomiiiffiicss  —  means  of  secuud£,  useless- 
ly  diversified  in  practice,  vii  105-6 

—  duty  of  seem  ing  in  legard  to  evidence,  vi   12  a 

Fortune-telling  —  motives  to  cicduhty  illus- 

trated from,  vii  107 

Foundlings  —  regibtiation  of,  vi  5726 
Fourcher  par  cssoign,  vii  2IM) 
Fowler's  Exchequer  quoted,  \i  491 
Fox-hunter's  reason  tor  excluding  self-crimi- 

native  testimony,  ^  11  454  b 
France  —  frequency  otcontiadictoiy  testimony 

in,  accounted  for,  \i  499 

—  limitation  of  testimony  in,  \n   53f>  I,  .537 

—  court  of  marble  table  in,  \  11  291  /<,  301  a 

—  holograph  deeds  in,  vi  515  n 

—  minuteness  of  the  sifting  ot  criminal  transactions 
in,  in  comparison  with  the  Knglish  s>  stem,  \u  467  b 

•—  registration  of  births  in,  vi  .571  6 

—  system  ot  lettm  de  cathet  in,  vi   364  7?  i 

—  tediousnessol  criminal  procedure  in,  with  ittfoauses, 
vii  208  n 

—  law  of—  confrontation  according  to,  M  339  a 

_  --  expression  ot  degrees  of  pei  suasion  in,  *vi 
2310 

—  --  female  witness  excluded  hx,  ^  i   1  1  b  b 
_—  _  of,  as  to  perjury,  M  303 

---  illustration  ol  temporary  rccordation  in  the 

proofs  verbal  of,  vi  82 
_  --  precedents  fr<  in  as  to  extempore  recordation, 

vi  82 
_  --  system  of  lecolcment  or  re-exammaton  un- 

der, vi  451-4     See  Re  examination 
_  --  m&noires  of,  asucccdaneuin  to  publicity,  vi 

379 
_  --  incidentally  animadverted  on,  M  4176,  4216, 

499;  vii  176,  18  a,  253  a 

Fraud  —  a  species  ot  mendacity,  vi   292  n 

—  generated  by  the  exclusion  of  informal  evidence, 
vl   134  • 

—  what  provisions  necessary  to  obviate  in  contracts, 
vi  527. 

—  conflicts  between  law  and  equity  for  suppression 
of,  vii  301  b 

-—  danger  of  not  increaacd  by  number  of  media  through 
which  evidence  is  said  to  pass  vii  lift 

—  characteristic,  to*  which  makeshift  evidence  liable, 


--  of  unoriginal  evidence  In  general,  MI  132  a 
—  —  of  hearsay  evidence,  vii  133. 


Frpud  characteristic  hearsay  evidence  less 
liable  to,  than  extrajudicially*  written,  vn  1346 

--  of  real  evidence,  passing  through  other  media, 
vii.  152  c 

--  of  casually-written  evidence,  vi  164  ,  vii  121  b 

--  of  tramcriptitious  evidence,  vn  141 

—  statements  for  the  purpose  of,  generally  gnen  m 
the  form  apparently  most  trustworthy,  \n  K5G6 

—  in  contracts  —  exclusion  ot  oral  testimony  a  ialse 
security  against,  vi  13) 

—  protection  of  creditors  from  by  registration,  vi  83-6 
FittiuK  of  litigcints  —  personal  presence  would 

suppress,  vn  2JO-2 

—  statute  ot  —  examination  of  with  regard  to  wills 
vi   512-51 

Freeholders  —  committee  of,  as  the  origin  of 
judicial  publicity  m  England,  vi  3736 

Fiench  tiials  —  \\ant  of  interest  in,  from  the 
formalities,  vi  441  6 

Fiiemlbhip  —  etfect  of  on  testimony,  vi  1546, 

155  a 

Functionary,  public  —  cases  in  \\hich  they 
are  interested,  pai  ticularly  unht  for  judicial  privacy, 


Gdin,  hope  of  —  its  effect  on  testimony,  vi  15P 
Garrow  —  Mr  Seijeant,  noticed,  vu  4306 

Genealogical  facts  —  icgis'ieisof,  vi  03,570-4 
Deaths  —  civil  and  penal  uses,  571      Births  571-2 
Mai  riai^S  572-3     Statistic  u^es  to  the  legislature. 
573      Abei  rations  oi  English  law  on  this  subject, 
57J  4 

(ii'iieial  issue  —  nature  of  the  plea  of,  vn  273 
--  permission  of  plea  of  by  statutes,  a  censure  on 
special  pleading,  >n  .tyd  ^ 

Gentoo  Liw*  —  singular  rules  as  to  perjury  in, 

vi  271^,  272,324 

Genuineness,  as  distinguished  from  verity, 
not  noticed  ty  Gilbert,  vi  181  b 

—  ot  a  document,  proper  course  where  unsuspected, 
,yi   120-1,   Wheie  suspected,  121-2 

—  ot  wutmgs  —  becurities,  &c  for     See  Authentica- 
tion 

Geographical  nitiTion  for  furisdiction^,  vii 
288     The  original  kind  in  I4  ngland,  2%     Infringe- 
ment, 16 

Geiinany  —  secrecy  and  despotism  of  pioce- 
dure  m,  vi  504 

Gestation  —  duration  of,  vn  88  a 

Ghosts  —  instances  oi  evidence  professed  to 

come  through,  \n  101  -2  n 
Gibson  and  Johnson  —  case  of  cited,  vi  488 
Gilbcit  —  Chief  Baron,  his  analogy  between 

records  and  entrains,  vi  181,565,  vn   71fl,  72flr. 

—  noticed  or  quoted,  vi  55/>,  73/1,  1406,  175,  205,  565  , 
in  200,273 

—  his  division  of  all  evidence  into  written  and  un- 
written, v»  71  a 

—  his  reasons  for  secrecy  m  equity  causes  examined, 
\i  374  and  n 

—  his  false  theory  of  eudence,  vi  143-5,183-7     Con- 
founds verity  and  authenticity,  185     Reasoning  on 
matters  of  iccord,  185-6 

—  his  arguments  for  the  necessity  of  secrecy  in  exa- 
mining witnesses  by  commission,  vn  540-2 

GUnville—  Ranulph,  cited,  vn  243,  269  af 

WJn 
Glanvili—  Joseph,  on  witchcraft,  noticed,  vn. 

,362 

Godolphin  —  Lord,  noticed,  vn  528  a 
Gold  —  transmutation  of  baser  metals  into, 

an  Illustration  of  the  motives  which  superinduce 

credulity,  vn  106 

Government  —  how  far  it  should  lay  in  a  stock 
of  evidence  for  all  purposes,  vi  509  To  be  impeded 
onlv  by  impracticability  and  expense,  ib 

—  offences  against,  particularly  unmeet  for  judicial 
privacy,  vi  369  fc,  370  a   Judge,  prosecutor,  and  de- 
fender should  not  be  entrusted  with  power  to  with* 
draw  them  from  publicity,  370-2 

—  secrets  of  should  not  be  extortable  in  evidence,  vii 
348  a 
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Goss  v.  Tracy — case  of,  cited,  vii.  190«  J.  t 

tiouy-de — case  of,  cited,  vii.  1206. 

Grand  Jury.     See  Jury— Grand. 

(! randier — Urban,  anecdote  of,  vii.  97  <i. 

Gravitation — the  general  or  universal  law  of  ; 

bodies,  vii.  85  a.  \ 

Great  iScal — pardon  undei,   restores  compe- 
tency of  witness,  v".  4.to  b. 

flrcgor  v.  Lord  Ai  undei — case  of,  vii.  217  n. 

Olreills  and  Gcinsel — case  of,  vi.  4j7/>. 

Grenville  act  noticed,  vi.  tf  29 /> ;  vii.  451  «,  : 
•r»3l.  liadncss  of  the  previous  «\*it em,  ^  i.  32!) /;;  >ii.  ' 
53 1. 

(iros-e — Mr.  Justice,  on  exclusion  of  evidence,  I 

vii  3406.  I 

Guardian — formalities  of  appointment  of,  vi.  , 


MA\f  M-CT  «/•  ^^  I 

Guardianship — effect  or  the  relation  created  , 

by  on  testimony,  \i  162  ;  \n.  r>70.  ^  \ 

Guilt  —  avoidance  of  jubticwbilily  as  aifoid-  ! 

in#  e\idence  ot,  vii.  r>l)-'l.  I 

—  altt'rinu;  things  etuk'iitiarj  of,  \ii.  15-1S.    &><•  Keal  ' 
Evidence— torKery  of  i 

—  claiidcstinitv  aa  evidener*  of,  \ii.  17-S  | 

—  contusion  ot  mind  as  i>\idi»nr«'  of,  \iu  tl-.r»  ] 

—  exposure  of— no  good*kround  tor  o\cludin^  tosti- 
mony,  \i*.  1 06-!) ;  \ii.  HI-W5 

—  facts  hiiving  a  tendi'iic^  to  establish,  \i    15.     *tr 
Circumstantial  , 

—  iear  mdicutcd  in  deportment,  as  e\  ideiiro  of,vn  t"»-7 

—  non-responsion,  and  talsi-  or  IM;ISI\«'  ro^i-onsion,  as 
evidence  of,  \ii.  421-'» 

—  ploa  of— judge  persuading  criminal  to  \vithdia\\,  , 
\i.  <mb  1  , 

—  preparations,  ntti-mpts  drrlarations  of  intentMni, 
and  threats,  as  evnlriuv  ot,"ii   ls-^1  I 

—  situation  ottlu»aocuM'd  in  respect  ol  mo' it  CM,  means,  '• 
(iisposititm,  character,  and  station  in  lit«i,  as  c\  idcnco  ' 
of,  vii.  5:j-0'2.  I 

—  solf-inculpative  testimony  as  e\  idcnce  ol,  vn  a'l-  l."i.  ; 
See  Self-inc'iilpatitc.  •  i 

—  suppression  or  fabrication  of  evidence,  as  indica- 
tive of,  vii.  IS-50. 

Gullivers  Travels  noticed,  \ii,  89  &. 

Hale  —  Chief- Justice,  his  coiidcninin^  for 
witchcraft  noticed,  >fii  1*7 a. 

—  instances  ol  faNo  conviction  of  murder  cited  irom, 
vii  OD 

—  passage  from  against  quibbles,  \h   ;JOH 
Hale  r.  Cove — ca^e  of,  vi.  '2'2() // f, 
llalhed's  (ientoo  Laws  quoted,  vi.  :27:J,  324. 
Halifax  —  Hixhop,  quoted,  \i    ;?02. 

Halley his  reasonings  on  the  tastimony  for 

the  scrii»turc,  vi.  *^13.  « 

Hand  —  burning  on,  a  restorative  to  compe- 
tency of  u  itnc-s  vn  l.H-5.  ^^ 

Hands — similitude  of,  evidence  from,  vii.^177- 

1  land  writing — procuring  extraneous  evidence 
to,  *hen  party  mip:>»t  be  <iuestioncd,  vn.  417. 

—  indications  of  spuriousnosa  from,  vn.  181. 

—  evidence  of,  vii.  177-83. 

Hannay — trial  of,  noticed,  vii.  257  n  ||. 
Hap|finess — dependence  of  on  knowledge,  vi. 


—  relation  of  law  to,  \i.  7-8. 

Hardvvicke — Lord,  noticed,  vii.  482  a,  530  n. 
Harrison's  Chancery  quoted,  vi.  230-2. 
Hastii«:s — Warren,  trial  of,  noticed,  vi,  244, 

3'29,  100,  vii   ar>7. 

Hawkins  on  the  effect  of  interest  on  testi- 
mony, vii  404-5/1 

—  notice  1  or  quoted,  vii  181, 353, 409-10,474,481  M8'2tf 

—  and  Sinipbon— trial  of,  vii.  182  M.         • 
Hawkebworth's  Adventurer  referred  to,  vii. 

434  a. 
Hearing  —  nature  of  defects  in  sense  ot,  vi. 

2506. 


Hearsay  evidence,  vii.   132-4.     Defined  as 

Mippotecl  oral  testimony  transmitted  through  oral, 

16.     Nine  variations  to  the  character  of  the  testi- 

mony, 133.     rhararturistic  haud,  t/>.     1'ractico  of 

Knglish  law  as  to,  131  //, 
---  biniplent  cxamplo  ot  inaKoshift,  \i  o7»/.     Liable 

to  hi»  auprrtiuoub,  hl»  l>     rurposvs  for  \\  hi  «h  uxetuL 

ib.  !)0«. 
--  and  oxtrajudicinllj  -written  romparcd,  vii  134-6. 

Forinor  loss  luihlo  tt»  chariicttTistio  fraud,  134  ;  but 

more  likoly  to  be  materially  mcom-rt  and  incom- 

plete, 13,">. 

---  com)  aivd  w  ith  direct,  vi  17'2  b. 
--  coinpnivd  with  transcrit>titiou»  in  regard  to  pro- 

hativr  force,  vii.  142 
---  welt  -criminative  —  admitted  wlion  direct,  rcfubed. 

vii.  4fJs-i*. 
---  with  reference  to  safeguards  against  deception, 

M.  1  to. 
--  instruction  concerning  tho  i»rul>ati\e  force  of. 

\ii.l31-7. 

quoted,  vi.  230-  1,  302-');  vii.70i, 

to  recollection  —  how  far  compatible 
with  olM  ructions  to  invention  hy  witnesses,  yi  4^- 
4."il.  Dillicultx  oi  sohing  the  question,  417.  Supe- 
lionty  nf  01  al  interrogation,  4  IS.  Time  to  answer 
should  he  hriet,  11V. 

Henry  VII.  noticed,  \ii.  4C>\)(t. 
Hesitation,  as  evidence  ot  tfwlt>  vii  ^44  It.  * 
Hihlicrt's.  Plnh^ophy  ot  Apparitions  referred 

to,  ^il.  105  /' 
Hi^rli  eoiniin^sion  —proceedings  before,  a  po- 

pular an;  um.  >nt  ior  excludiiiK  .self-criminative  tes- 

timony, MI.  4V>-s 

Hill—  Jolin.  trial  <tf,  notice^,  \i.  45  n*. 
Hindoo  —  auminMerintf   oath   to,    vii.  423  Af 

i;n  // 

--  code  —  ])iculiaiitics  :is  to  false  tehtimony  in,  vi.  '271  b, 

•^72,  324. 

Hin^liam  noticed,  vii.  liOI)^/. 
Ilohart  quoted,  vi.  <')lij-l(i/i 
Holiday^  —  judicial,  extent  and  evils  of,  vii. 

211-5. 

Holinshcd  quoted,  vii.  4(51. 

Holograph  <kvd>  in  Fiance  and  Scotland,  vi. 

-ilflW. 

Holography,  as  a  method  of  authentication  ab 
i///;//,  vi   51."! 

Homicide  —  malice  inferred  from,  vi.  55-7,  304. 
Honour--  the  motive  with  many  for  respecting 

an  oath,  vi.  31  2  a 

—  among  thieves*  nature  of,  vi.  2(>.Wj-fi'/. 

Hope  oj  gain—  cll'cct  of  on  testimony,  vi.  1586. 
Ilornsey  —  Queen  against  Inhabitanlsof,  cited, 

\n  w  j  ?i.  f 

Ilunianity  |>leaded  a<  a  reason  ior  excluding 

self-ciimmati\c  testimony,  vii.  452-1 

—  overpowers  the  section  ot  an  oath,  \i  311. 

—  usi'd  as  a  pica  for  the  escape  of  malefactors  on  tech- 
nicalities, \ii   3(11. 

—  fahg^hoods  of,  vi.  2(i7  b. 

—  judicial,  populaut/  gained  !>y  display  «  of,  vii.  258-9. 

—  the  requisition  of  more  than  one  witness  in  parti- 
cular ffiHes  founded  on  false  notions  ol,  \ii  523-5. 

Hume  —  David,  on  cause  and  effect,  vi.  2.J7. 

—  noticed  vi.  210n;  \ii.9la. 

Humphreys  —  Mr.,  his  real  property  code,  vi. 


Hundred  courts  —  early  existence  of,  vii.  2 

3716. 

—  evidence  arfinst,  for  compensation  In  case  ot  rob- 
hcry,  vii.  492. 

Husband—  fal-e  inference  of  legitimacy  from 

his  non-expatriation,  \i.  53  *-4. 

—  and  wife—  exclusion  of  testimony  of  in  regard  to 
each  other  considered,  \ii.  480-6.    Vexation  from 
sympathy  an  insufficient  ground,  481.    So  of  anti- 
pathy, dlsftonHion,  and  (Linger  of  perjury,  482-3. 
Tends  to  convert  the  house  of  e\ery  man  into  a 
nuiserj  of  unpunishable  crimeb,  484-5. 
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Husband  and  wife — influence  which  the  con- 
nexion between,  may  have  on  testimony,  vu  J*77*81 

Idea  of  an  object  confounded  with  its  exist- 
ence, %i  255 

Ideas  —  innate,  vi.  240-1 

Identification  of  a  party  distinguished  from 
that  of  a  witness,  vu  175  n  t 

Identity — proved  uiidei  Roman  practice  by 
confrontation,  \i  501  A-2 

Idiocy — a  blanch  ot  insanity,  vi  "251  b 

Ignorance  —  difhculty  of  puiiibhing  kilse  alle- 
gation of,  vi.  244  b 

Ignoiance  of  law — kept  up  bv  those  who 
punish  it,  vi  519 

Illegal — abMiuhty  of  the  teim  for  censuring 
bad  laws,  \i  1804,  vu  JH2  3,  102  a 

Imagination — effect  of  on  evidence,  vi    186 

—  an  intellectual  cause  of  incorrectness  in  testimony, 
vi   3*4-6 

—  ordinary  and  extraordinary  work  of,  v  i  2%  n 

Imbecility — how  tai  tl*e  evils  of  judicature 
attnbut  ible  to,  vii  210,  21 1 

—  as  affect  mg  evidt  nee-  dt  hnition  of,  v  u    Wi  b 

—  mental  — impropriety  ot  holding  it  <LS  a  friourtd  for 
^he  oxdhisioii  oi<  \idcnce,  \i   10r>    vu   \/l-\2    DiiH- 

culty  of  di  iwing  a  line,  427     Method  ot  t \am inm,r 
children  428-31 

—  ground  tor  suspicion  in  testimony,  vi    HI 
Iinrnoiahtv — enga^in^  a  man  in,  blunts  him 

to  the  11  at  me  of,  wi  20  >  b 

— *  On  the  j  art  ot  a  witness      See  In\probity 

Imnioveable  pi  fljuTty  —  tmpni  l.yico  of  run- 
tracts  a«  to,  ptculuuly  demands  icgi&ttation,  vi 
fi77-8 

Impaitiulity  as  a  quality  in  evidence,  M 
211  6,  212  fi" 

Impel  tiniMire —  a  designation  of  nitU»v<mt 
evidence  in  i  ijuity,  v  n  .363  b-** 

Impey's  Common  Picas  quoted,  \i    185 

Irnpoit  of  woids — questions  ronci'i  imu?  con- 
founded with  qiu  stums  at*  to  latts,  in  thet  IKS  as  to 
Impossibility,  A  11  7(>-H/> 

Impoitaiuc  ot  a  tact — \i\acit}  ot  the  im- 
pression ot  it  depend  i  on,  \i  2V2  a 

Impossible  facts  (listing uislud  horn  voibal 
contradictions  \n  70,  80- 1 

—  —  pt>i  ir,  distinguished  f i  oin  impossible  si  aim,  as 
in  alibi  evidence,  vn,  111*1 3 

Impossibility      Sec  Improbability 

—  impropriety  of  the  term  lor  judicial,  though  neces- 
sary toi  colloquial  pui  poses,  vii  80  . 

—  lesoUablo  into  discontoi nnty  with  the  established 
course  of  nature,  vn  8J-4     lllustiution,  8r>£ 

—  psychological,  considered!  as  dispiob^itivt  ot  at  ut, 
M  47 

—  ch  u  actor  of,  improperly  attached  to  r^chologic  il 
tacts,  vii  113d- 11  t" 

Impobtuie — instances  of,  vn   210  A 
Impounding  of  witnesses'  notes  by  judpe,  vi 

387 
Impiacticability —  physical    and    piudential 

distinguished,  vi  328  n  f 

Imprisonment  fot  debt — origin  of,  vn  382  n 
»- —  considered,  vi    176  83,  vu,  381      Inaptitude  of 
as  an  instrument  ot  compulsion,  vi  170-7     Or  as 
an  instrument  of  punishment,  1 77   Its  needlcssness, 
177-8     True  end  of,  178   Produced  by  indicia!  men- 
dacity and  usurpation,  178-9     Unfit  ness  of  the  «t- 
fldavit,  179      Puts  exclusion  on  evidence,  179-80 
Errors  committed  by  advocates  tor  its  abolition, 
180- 1    The  Scott iifti  systim  of  ct  m<i,  181-2    Proper 
course  to  be  adopted  on  occasion  oi  msolveney.182-3 

—  —  alteration  ot  the  law  of,  \i  314  n 
——exclusion  of  evidence  involved  in,  vi  13p>-6, 170-80 

Course  prescribed  by  natural  procedure,  1<U>  Adopt* 
ed  by  technical,'135-6. 

—  solitary,  how  far  justifiable,  to  keep  an  accused 
person  or  witness  from  intercourse  and  tampering, 
vi  450-1  r    See  Confinement. 


Ijnpiobable  facts — the  necessity  of  disbeliev- 
ing, though  they  should  turn  out  to  be  be  true,  vh. 
98  a,  104  * 

Improbability — dependence  of,  on  the  extent 
ot  the  knowledge  of  nature  possessed  by  thj  indi- 
vidual experiencing  it,  vn  91-8. 

—  resolved  into  discontormity  with  the  established 
coui  &c  of  nature,  vn  8J-4 

—  as  a  cause  of  suspicion  in  evidence,  vi   1  r>3-4 

—  decision  on  the  sole  ground  of,  is  not  without  evi- 
dence, \i  278 b 

—  ot  a  tact  considered  as  counter-evidence,  vi  45  6,240 

—  a  p«u  ticular  case  of  counter  -oMdence,  \  \\  ''8-105 

—  mathematical  distinguished  from  ordinary,  vi  243  b* 
244  a 

—  and  impossibility—nature  of,  and  relat  on  to  ofle 
another,  vii  Tb-1),  81    Not  qualities  ot  evtei  nal  phe- 
nomena, but  oi  the  dtgi  ee  oi  persuasion  in  the  mind, 
tb 

—  and  impossibility — the  belief  that  they  are  intrinsic 
to  things  considered,  All   10 ) 

—  HA  regaids  psycholoKifflU  tat  ts,  vn   113-13 
Improbity ^ib  a  mrans  oi  coiruptmg  evidence 

— definition  ot,  vn  3356 

—  no  good  ground  foi  excluding  a  \\itncss,  vi   100, 
\n    1M  ;0 

—  in  the  shape  of  pcijury,  no  pood  gi  omul,  vn  406-9 
The  most  plausible  ground,  406     dood  giound  of 
suspicion  only,  407      Almubt  always  attended  by 
suboi natiof ,  408     E volition  intended  as  punish* 
ment  to  the  witiuss,  tails  on  pju  ties,  l«W    Inconsis- 
tencies ol  I< iifthsh  luu    40!J-12      Kecoid  ann&sing, 
40f'-lO     llestojatne,  410      Aihda\it  evidence,  ib 
Diveisitv  ot  opinion  among  iiidges,  411 

—  in  othci  shi|M  s  than  pujui  y,  no  good  ground  tor 
exclusion,  MI   412-n      Impossibility  of  estimating 
tliL  chaiacttF  ot  the  criminal  tiom  thooiime,  113 
Accomplu  ts  admitted,  though  the  most  dangeious 
cit  all,  lit 

—  an  a  caii'-o  of  untiiisf  v\orthineos  iu  testimony,  \n 
fiSVl      Ilo^  lai  p  obity  oi  pait>  a  protoohon,  "S85 
Habit  to  he  looked  to  lathu   than  individual  ot- 
leiu1  s   r)Sfi      In  the  o«ise  oi  c  line,  Ujflucnce  of  col- 
late i  il  cue  uriiitanres  to  bo  loo'^ed  to,  r>66     Judge 

(  should  be  pit  piled  ft  i  anomalies,  587  Peculiar 
sti«>ngth  ot  suspicion  \\  hei  e  mendacity  is  the  kind 
ot  impiobity,  fl«7-f)  C  i»  cumstanees  A\hich  aid  the 
mentLu  ity-iesttaimiig  sanetioiib,  589-91, 

Lnputiition  —  atiouty  ol  an,  how  far  ground 
lot  men dihihty,  MI  lli-17 

—  on  the  <  har  leti  r  oi  a  v  itucss  —  ho\v  fai  to  be  sanc- 
tioned, MI   (>() 

Inarm* ae1}  in  transnipts — fonim  itgeneially 
Assumes,  MI  U2b-Jl<t 

Inaptnebs  of  expie^ion,  vi  253  i-4  See 
K\pieasion  — mnptness  of 

Incidental  decision — evidence  may  with  pro- 
priety be  made  conclusive  for,  vu  647-9 

Income  tax  4- examination  for,  oath  only  ad- 

^  minibteied  in,  if  found  necessary,  vi    134  n 
Incompetent  witness  —  the  expression  cuti- 

cised,  vi   147 
Tricongt  uitiea  m  tlie  method  of  exti action  of 

evidence  in  English  la>\,  M  4b5-99    In  Roman  law, 

499-501     Su>  Extraction 

InroiHisteni  y  tho  cliwt  iribtrumcnt  for  detect- 
in^  falsehood,  \ii  5%  b 

Im  ons^teiu  ies —  pb)  chological  improbabili- 
ties called,  vii  1146 

Inronertnc^s  —  modes  of  in  testimony,  vi. 
214-7  Depend  either  on  the  will  o^  on  the  tac  ts,  244 
Three  soits  of  falsehood  —  positive,  negative,  and 
alleg  d  ignoiance,  th  Diffeienec  between  tact  and 
circumstance,  24 )  falsehood  m  circumstance  and 
falsehood  in  Mo,  215-6 

—  checked  by  publicity,  vi  3r>5«.  r 

—  and  incompleteness  of  ev  idence — the  source  of  mis- 
decision,  MI  385 

Inci  edible  —  no  facts  universally  recognised 
to  be,  vn  80-2 

Incredibility  —  how  far  the  atrocity  of  an  of- 
fence a  ground  for,  vn  115-7 

—  modes  otdisconfornnty  in  nature  creating,  vii  84-^1 
Inculpative  acts  as  separate  ollences,  \i  45 

—  evidence     See  Self  disserving ,  Self-mculi  aiive 
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Indebitatus  assumpsit  —  nature  of  the  action 

of,  vii.  5496-50. 

India  —  conduct  of  Britain  to  the  natives  of, 

Th.  \Wb-1a  * 

Indicative  evidence,   vi.  214  a.      Importance 

of  admitting  makiHhift  a^,  \ii.  lfM-3 
Indict  uiiMit  —  piocedure  on,  \i.  407. 

—  narrative  told  sexcral  times  in,  vi.  45r>  b 

—  procedure  by  in  misdemeanour,  vi    171-f> 

—  •  particularity  as  to  time  and  place  in,  MI.  .'!ti. 

Indispensable  evidence  —  dortiiueot,  operator 

as  an  exclusion,  \i.  115  a.   A'ee  Exclusion  ,  Forma- 

litus 
Indistinct  ne^  a*  an  unpci  firtion  in  testimony, 

vi.  W}  b    Causes  and  adjuncts  of,  W.r>  b-h 
Individiial    inanaxeiiicnt  —  suponoiity    of  to 

corporate,  \i.  ,V>7-K 
Individual*---  tlu1  positive  evils  of  judicature 

n*it  perpetrate  1  by,  but  b\  the  \ystem,  MI   'Jl'J-H 
Indolence  a  cause  ot  excliMon  of  e\idcnce, 

\ii  Mi  a.  ' 

Indolent  —  jud^e  nu\  be,  in  absence  of  publi- 

city, \i  3V>  b 
Iiidoisation  —  ollu'lal,  authentication  by,  vn. 


'o  t>l  dc- 


Infallibility  —  hunJUi,  lein.uks  An,  \ii.  :'?<-*  // 
Ini.nny"  ot  atUMinjj  \\itnos  make-*  Ins  h.md 
prov  cable,  \ii    11)0  if 

—  us  u  punNhmcnt     m«»ti\es  \\bii-h  Ime    dictated. 

Ml      J'»0f/ 

—  bo1,  l.ir  it  lias  relation  to  tin*  r  itu.e  .-f  tin1  utU  nee, 

M«.    1"2  U  f. 

--!•  )\v  it  in,'i\  be  maili'  ,»  trinity  lor  tilt1  trn-lum1- 

t»mi»  s*i  ol  tc-timony,  vi   :5*t 
Inlaiit  —  adiiiiniNifiniir  MII  oath  to,  \ii.   l-S-1) 
-  tfsti'iionj  ot  should  not  l«e  f  \cludfiif  \n    U7  .Jj 
Inleienee  —  faKi',  eilect  ot,  \i    'J'M  i> 
--  the  iieivsmty  ol,  u  cbaractciistic  «*i  OTC  i.n  t.mti.d 

e\  idi'iu1!*,  \n    vi  // 

Tiifcrcn-  e>»  ot  ju  '^e-iuade  law,  \i.  /i-l-T.       * 
Intel  ior  couit^  —  e\tincti«>n  of,  vii.  12*W-0. 
Iniinito  and  Unite  —  no  medium  hctucen,   vi. 

'J.M/>. 
Intiunative  circumstance^,  natuic  of,  \ii.  Art. 

Application  ot  to  |.icpa)viii(H)y,  att'inpt^ 

tions  ol  int»  ntion,  ai.a  thii  .  ts,  -as  t-vnU-j 

hiiiliiLncx,  'Jl-1. 
iniuinitv  —  points  ot,    ecuiMnou  to  in  - 

i  \  idi'iiro,  \  i    .V* 

Intoim.ition—   proeed.ire    by,    vi.  4t»7 

vn.  47'),  4Mi//-7<f,  51^ 
----  tolfiati-d  bt^au'sL'  Kr^nd  juries  obstmel  justice,  i 

vi   37  .  /»,  17,'J  <i 
-    n.erid.'u'ity-sciMn^.    .Yrr  Mendacity  -bi*r\  ing  ii}/mor- 

niation. 
Infornui-  -cvil<  Pilfered  tbrou^b,  have  pio- 

cocdc<l  not  from  th<  ir  i  in  mural  ity,  )>ut  the  badncs^ 

of  the  laws,  \n  .>*tk>tt 

—  lawdoi-sin)t  sunn-  oiitl>  cnrouraujo,  vii.  KKif/,4!N)  h 

Ingrain  r.  Miteheil,  ea-e  ot,  vi.  4«j8^. 
Initial  meeting.     S<  c  Meeting—  ^preliminary. 
Injunction  in  equitj  —  natmc'of,  vii.  ii4Js). 
Injunctions  —  del.u  in,  \ii.  3HD  b. 
Injustice—  under  technical  piocedure,  matter 

of  iK'Cu*-sitj  ;  unilt-r  natural,  matter  of  chance,  MI 

324. 

Ink—  .evidence  of  spuriousness  from,  vii.  18:2. 
Innate    propensities    substituted    to   innate 

idAs  vi.  241. 
Innocence  —  rarity  of  convictions  in  the  case 

of,  \ii  5*3. 
Innocent  persons  —  protection  of;  dangerous 

rules  of  evidence  founded  on,  vii   ,ri^2-3,  W~\ 
--  accidentally  hurioundcd  by  t-viaenct-s  of  guilt, 

vii   lti-17. 
Innovation  —  u^e  made  of  the  term,  vii.  298  a. 

Inquiry  —  courts  of,  natural  procedure  in,  vii. 


Inquisition—  practice  ot,  a  popular  argument 

against  judicial  interrogation  of  parties,  and  self- 
eriminativo  Lvltii-noo  \i  3  ISA;  vii.  4M-8. 
Insanity  —  declaration  of,  a  subject  for  regis- 
tration, vi.  M57  a. 

—  mttllertual  effect  of  on  c\idcnoo,  %i  V51  6. 
Insolvency—  imprisonment  gives  no  remedy 

against,  vii.  381. 

—  proper  procedure  in  ea^'s  of,  \i.  i:w-(5,  l8!2-3 
hi-ohenc)  and  baiikiuptcy  —  iactitioun  dis- 

tinction hot  \\i-en,  vi.  ISO//;  \1i  ;KJ  n. 
In^ulvent  debtors'  act,  vi.  17^". 
In^ti  notion  deiived  from  attending  courts  of 

jus  i  mo,  vi.  3.V)  />-!></. 

—  buhittitutlon  of,  f.ir  riyiilat^on,  in  statutes,  vi.  524  n. 
Instructions  fiom  the  le^i^Kilor  to  the  jmlue 

lor  estinmtniK  the  prob;iu\o  lorco  of  evidence,  M. 
11S-11*,  lM-7:»;  MI.  ftW-lw. 

----  uso  of,  fr)i.,'l-  1    Wlu-rt»  th  re  is  no  pood  #r(  und 

for  ex^lusi  >n  thuv  niny  still  be  ior  sunpicion,  &>%. 

No  instrT'ctions  «i\i'ii  under  c\istm^  j»ysterns,  and 

%\h.\,  .ViU'i      objert  and  character  of  those  of  the 

autlu.r,  ,")t»f  -7.     .S**-  (\Mi(umar\  Instructions. 

-    -  in  to  iiitrrrst  niKciu'rAlcoiisid*  red  a»  a  ground 
of  iinlrust\\ortbiiicss,  \i.  I'll  ,  vii   ,%7-73.   6'<^  ln- 

tlTl'^t 

—  ---  as  to  ivcuiiiary  intcreM,  \i   l.Vi-fiO  ;  \ii.  f>73-o. 
.Vif  rccmr.ar\  Inti-ii-st. 

--    --      ,is  t->  int>Tc«t  dfiivi  d  from  .soci.y  conncS)on» 

in  }i(*iii.'ial,  \  n    .">7.»  7 
--        a«.  toint.ristd  »i\ed  tiom  ^oxual  connexions, 

MI   ,r»77-.^l 

-  .....  as  to  intrtrst  dcri\«*d  limn  sitrntion  with  rc- 
hpccl  t<»  the  ^uit,  \  n   ,'sl-l.  « 

-  -       -  n-  to  improbity  as  a  causo  of  utitrtihtuorthi- 
iif  ss,  \u    Mrt-'M.  i  3 

—  .11  fo  thi  cimipuati\c  niNrhii't  fiom  mis  U  - 
fisimi  as  au.nti^.t  \  iaiiitiil,  iind  *t    a^ain^t  dcicnd:mt, 
MI   .Vil-3 


1'mni  .iholitioii  ot  i»M-lu  loii.ny  rule  ,  MI.  5f<3-7. 

—  coiu-ciniiiK  tbc  prolwtixc  imco  ol  t\  rajudicially- 
writli'ii  ami  hi-'ii^a^  c\i>li  HIT,  \n    1.11-7. 

Instrument  ot  <leni;tnd  <ts  ;i  substitute  for  de- 

cliiMtionoi  bill  in  .  4int\(  \n   *2|0-1. 
Instiunient-  —  nutluintie,tti(ni  of,  \ii.  170-^0. 
In>ulliei(  nt  e\id(knee-    couuctionson,  charac- 

t«T'stn«  ot  an  r.nly  st:i««l  ot  law,  MI.  *>7'/. 
Intelli'etu.il  eniu^es  ut  1  1  ust  worthiness  in  e\i- 

ili  ncc,  M   2."iU  15      iSi  «•  Tnist^vorthiness 

—  t.icts.     >r«-  lks(\  fholouif.il 

-  i.  if  nit  if  >,  <'onc<  uifd  in  testimony,  M.  '2iS/>. 
Intelb^enee  —  forgery  ot  ai  tides  of  should  be 

punished,  \ii    1  10  b  1  ft. 

—  ellcct  ot  in  1'KMiIatinir  belief,  \ii    10i2. 

—  vnl^aily  allied  with  improbity,  vii.  3f'3£. 
Intention  -    declarations  ot,   cis  evidence  of 

crime,  MI.  §J1  a      Infinnativc  circunmtanco  appli- 
cable,  V2  />,  ii*J</  * 

i'ptiuii  of  evidence  —  deductions  from, 

Ml.    I'JA. 


Intuc*t  —  Jis'  aground  for  excluding1  the  cvi- 
<ii  nee  of  a  \\itncs**,  dmcus-cd,  vi.  l(\F»-fi\  vii.393-40fj. 

--  ikp  Kciifral,—  not  a  propi-r  ground,  \ii.  3f«3-t>.  Mo- 
t!\es  and  nit(rc<%  .'i'U  Mistake  that  all  intcrepts 
are  sinist*  r,  3'«.'J-  1.  '1  ho  four  sanctions,  3''4.  I'alHO- 
hiyrt  |ii*oduci  d  by  a  preponderance  of  motives,  3'»5. 
Rejection  ot  tendered  testimony  in  Scotland,  3!*5-ti. 

—  considered  VL*  a  uround  <  t  nutrustwortiniiess  in 
testimony,   vi    Ki!-ii;  vii.   ,r>67-73.     Foundation  la 
niotivi's,  \\hifh  <lcpondcnt  on  hopes  and  lean*,  567. 
List  of  pleasures  and  pains  corrcHpondcnt,  ib.  Only 
two  that  can  be  measured  —  pecuniary  lutercbt,  and 
aversion  to  labour,  .V)K.     Sanctions  unlch  hind  a 
witness  to  the  obti  r\ancc  of  tiuth»  iTi'«.    Ett'ect  of 
sympathy?  .%9-70.  KflVft«  f  Io\uof  justi"O,  570.  Ro- 
garcf  for  reputation  :>70-1.     Time  at  which  interest 
in  operation  to  he  Kept  in  view,  f>71      All  interests 
should  be  viewed,  572.    The  ialsehuods  most  liable 
to  be  incurred,  ,r>7.'i'/. 

—  pecuniary  —  exclusion  on  the  ground  of,  according 
to  EiiKliHli  law,  MI  3(i7-400    JJejU'iidence  of  on  tlio 
extent  of  the  sum  and  the  opulence  of  the  party 
Centrally  o\trlook<  <1,  34'7-H.   '1  he  only  bort  of  inU*-- 
rcHt  ot  which  people  can  sec  the  extent,  3!)8-9.    Ac- 
coiding  to  lauycrs,  the  vnly  interest,  39!>. 


G20 


GENERAL  IN'DEX  TO  THE 


believing  himself  interested,  399, 400    Alteration  of 
the  law,  400  n 

Interest  —  pecuniary,  exceptions  to  the  rule 
excluding  evidence  on  the  giound  of,  vu  400-4 
Interest  against  interest,  40i  Interest  contingent, 
401-2  Illustrations,  402  Course  of  traite,  402-3 
Wager  on  the  cause,  403-4  Interest  new,  404 ,  voire 
dire,  tb 

— -  —  effect  of  on  testimony,  vii  573-r> 

—  from  social  connexions—  effect  of  on  testimony, 
vii  575-7 

—  from  the  sexual  connexions  — •  effect  of  on  testi- 
mony, vii.  577-81 

—  from  situation  with  respect  to  the  suit— c  fleet  of  on 
testimony,  vii  581  4 

—  legatees  excluded  from  hearing  testimony  to  wills 
by,  vi  548-9 

—  resigning,  how  it  restores  oornpitcnc  y  of  witness, 
vii  438-40 

—  effect  given  to  in  cise  of  witnesses  authenticating 
deeds,  vu  1DO 

—  connected  with  and  distinguished  fiom  motive,  il 
267  b  8 

—  power  of  to  elicit  declaration  of  beho    or  disbe- 
lief, vii  82 

—  sinister — of  judges  and  lawyers,  alliance  between, 
vii    201*9      Pecuniary,  202     Division  of  spoil,  tb 
Lies  a  means  of  inci  easing  business,  203     Admis- 
sions as  to  personal  purity  of  the  existing  judges  204 
Depravation  of  the  intellectual  and  moral  faculties 
oftthe  people,  204-5    Interest  in  irrationality  of  the 
laws,  20G-C     Limits  to  the  operation  f — The  fear  of 
being  sufferers  gives  lawyers  an  inteiest  in  tho  fur- 
therance of  criminal  justice,  207-0     How  far  the 
vices  are  the  effect  of  design,  210-11      Recapitula- 
tion, 211-14 

-2  —  not  capable  of  being  couritei  acted  by  any  moa- 

sure  for  giving  bettci  expression  to  tiutli,  vi  227  b 
of  various  classic  of  persons  in  the  false  unds 

of  judicature  vi   10-12  * 

application  of  the  term  defined,  vii   38r>/> 

the  false  but  pursued  end  of  judicature  \i   10- 

12      Source  of  affidavit  and  other  unfit  mod*  s  of 

evidence,  42-3 
laws  generally  made  in  furtherance  of,  in  hiuba- 

rous  times,  >  i  373 
of  judges— iee-gatheung  system  founded  on,  vu 

199-201 

—  the  termdcxtci,  as  well  as  sinister,  should  apply 
to,  vi  2r>8a 

Interlocutois  in  the  Couit  ot  Session  —  de- 
lays attending,  vii  222-3 

Intel  ment  —  pl.iu  tor  pu»vontin#  occunOncc 
of»  where  de  ith  has  not  ttikvti  place,  vi  571  n 

Internal  evidence  of  spuuousness  ot  wilting^, 
vii.  183 

Interrogated  contracted  with  allidavit  i»vi- 
deute,  vi  J8  « 

Interiogatednesb — as  a  secmity  for  evidence, 

vi  083  « 

Interrogation — modes  of  in  use,  vi   33 

—  OF  a  security  for  correctness  and  completeness  *<, 
and  thence  for  the  trustworthiness  of  testimony,  vi 
284,289,352-51  ,— 

—  uses  of  as  app'  M  to  extraction,  932-3   Chief  use  in 
case  of  mahijidet  332     Produces  completeness,  tb 
Particularity,  tb     Disco\ers  falsehood,  tb  333 

— -  Exceptions  to  the  application  of,  vi  333-4  Where 
delay  may  pi  oduce  irrepaiable  damage,  3  U  \Vbere 
security  outweighed  by  expense,  331  Rule*  to  be 
followed  whore  dispensed  with,  tb  ^ 

—  on  whom  should  it  be  performable  ?  vi  334-5 

—  by  whom  should  it  be  peiforrnable?  \i  25,  335-45 
No  interrogator  to  be  refused  but  on  ground  of  men- 
dacity »ser\  ing  suggestion,  or  preponderant  incon- 
venience 335   J  udge,  plaintiff,  defendant,  advocates, 
and  in  ftttne  cases  extraneous  witness,  should  have 
the  power,  335     List  of  possible  interrogators  and 
interrogates,  336,  and  n     Cases  m  tfvhich  there 
can  be  rat  one  interrogator,  335-36 n     Diversities 
in  common  law  and  equity  on  the  subject,  336*7 
Parties  should  be  interrogators  and  deponents,  and 
should  he  interrogated  by  their  own  advocates,  tb 
338     Witnesses  should  be  allowed  to  interrogate 
each  other  and  the  parties  339-41      St*e  Witness 
Deficiency  of  English  cross-examination,  312-3  Cir- 
cumstances rendering  it  unfit  to  commit  the  duty 
of  Interrogation  entirely  to  the  judge,  313-5 

—  Affections  of  the  parties  concerned  in  towards  each 


other— how  far  presumable,  vi  346-7  Examina- 
tion of  different  cases,  and  deduction  that  no  gene- 
ral rules  can  be  made,  ib 

Interrogation  —  distinction  between  amicable 
and  exdduerso,  vi  347-51  Beneficial  effects  of  hos- 
tile examination,  348  Judge  examining— the  prin- 
ciple, that  he  should  be  counsel  for  the  accused, 
attacked,  3 19-51 

—  hve  modes  of  compared  (vi/  1   Oral,  by  the  parties 
publicly  befoi  e  the  judge ,  2  By  the  judge  privately 
in  absence  ot  parties ,  3    By  the  judge  publicly  in 
their  absence ,  4    By  judges  chosen  by  the  parties  , 
5    Epistolary,)  vi   423-8     Oral  and  written  com- 
pared, 4*24-6    1  he  four  oral  modes  compared,  426-8 

—  should  be  essential  to  the  acting  upon  admission  as 
confession,  vu  31 

—  difference  between  extrajudicial  and  judicial,  in 
point  ot  efficacy,  \n  41-4 

—  coniounded  with  torture,  vn  454  6-5  a 

—  asset tion  performing  the  part  ot,  vu  40 n 

—  c  onfessoridl  and  other  self-disbcrv  ing  e\  idcncc  ex- 
tracted by,  vn  39-41 

—  fat  ulty  ot  to  notary  who  certifies  contract,  vi  5J7 

—  when  the  oad,  and  when  the  epistolary  bhould  be 
used,  vi  33 

—  as  an  instrument  for  supplying  the  deficiencies  of 
real  evidence,  >  11   14-15 

—  discrcditivc,  >i  400-6      See  Discreditive  Interro- 
gation 

—  epibtolar>  , — compared  withoial,  \i  524-6    In  what 
cases  applicable,  vi   \2<)~Ah  •  Recommended,  in  case 
of  imptdiments  to  oral,  MI,  374-6      See  Epistolary. 

—  method  of,  in  equity  causes,  vi  444- 5 

—  oral,  vi  J8J-6      See  Oral  Interrogation 

—  of  parties  in  suits,  urged,  \n  487-9 

—  of  paitus  by  each  other —difficulty  of  reconciling 
\\  ith  their  being  c \ammed  apart,  vi  .)<>2  n 

—  in  the  Roman  mode — pat  takes  of  scriptural  and 
r/jJt?  w)«%  vi  411  a        * 

—  suggestive,  \i  392-9    See  Suggestive  Interrogation 

—  win  ten — difficulties  iH?  the  way  of,  MI   42  a      See 
Epistolary  Interrogation 

—  right  of,  difference  between  its  depending  on  the 
sanction  of  the  judge,  and  his  uieiely  hating  the 
power  to  restrict  it,  vl  504  a 

Ivtenogdlory  in  bill  having  a  charge  to  sup* 
port  it,  vi  48J  b 

Inteiroga tones  for  examination  by  commis- 
sion, vi  487 

—  on  the  system  of  confrontation,  \i  501  b 

Intel  Vdls — long,  between  sittings  ot  courts, 

\n   241-5     Proposal  to  remedy,  371-3 
Intoleiance — how  far  it  may  be  Miccessful  in 

coercing  opinion,  \  n  108  Traced  to  its  source,  109  n 
Invention — the  ttouble  of, a  motive  ioi  truth, 

Vl    262 

—  mendacious,  oial  interrogation  gives  fewer  oppor- 
tunities tor  than  written,  \i  424-5 

—  on  the  part  offVitneis— how  far  helps  to  recollec- 
tion compatible  with  avoidance  o  I,  vi  446-51      See 
H  Jps  to  Recollection 

Inventions  —  authorship  of  a  subject  of  evi- 
dence, \i  5n 

Investigation — as  a  security  for  trustworthi- 
ness in  evidences  vi  281  A~5  a 

Investitive  tacts — nature  of,  vn   2706 

Involuntary  distinguished  from  voluntary  evi- 
dence, vi  2186 

Ireland's  forged  papeis  of  Shakespeare  no- 
ticed, vn  193  a 

Inationahty  of  the  la\v — inteiest  of  lawyeis 
in,  vn  206-7 

Irrelevancy  111  evidence — anticipative  survey 
would  be  a  means  of  exposing,  \  il  369  b 

—  as  a  giound  for  the  exclusion  of  evidence,  \i  89  a  5 
vii  302-6    Necessity  for  giving  judge  discretrm  in, 
362     Exemplifications  of  irrelevancy,  363     Inqui- 
ries in  which  irrelevancy  is  suppressed,  in  English 
practice,  tb    Irrelevancy  a  peculiar  gro\\  th  of  equity, 
tb     Irrelevancy  enforced  by  rejection  of  contesso- 
rial  evidence,  by  the  system  of  pleading,  by  equi- 
ty practice  Aid  its  divergence  from  common  law* 
364-5 

Issue — directing  an,  vi  40,  71  at  488  a 

—  rule  that  e^  idence  is  to  be  confined  to  the  points  at, 
Chapter  on  by  Editor  ot  original  edition,  \H  558-62 


TWO  VOLUMES  ON  KVIDENCE. 


C21 


enfoi  *er  of  the  so- 


Jactitantial evidence,  or  boasting  of  iniquity, 

vii.  33  a. 
Japanese  —  their  remark**  on  a  balloon,  cited, 

vii  94  a.  • 

Jargon  —  legal,  principle  of,  vii.  280-3.   Makes 

business,  '280-1.    Intercepts  legislative  intortercnce, 

281.     llond  of  union  to  lawjeus,  2S^>. 

Jephthah's  vow  —  illustration  troin,  vi  271  a, 

318. 

Jest  —  evidence  apparently  criminative  pre- 

pared in  pursuance  of,  vii  31  b 
Jesus  —  oaths  prohibited  by  religion  ot,  vi.  28/>, 

29  a. 

Jew  —  oath  administered  to,  vii.  423  b. 
•—  form  of  swearing,  vi.  323. 
Jews  —  allusion  to  the  persecutions  of,  in  Kng- 
laiul,  \ii.  1%6. 

—  incident  of  the  muidcr  of,  with  Coke's  remarks, 
vii.  27G  a. 

John  the  painter  —  trial  of,  vii.  31  //,  33  ;i. 
Johnson  —  Samuel,  noticed,  vii,*J  !()/>. 
Joseph  —  the  cup  ot  in   Henjamin's  sack,  an 

illustration  of  forgery  ot  real  evidence,  \ii.  11}  n 
Jou<se,  M.  noticed,  vi.  231  */,  30$  n. 
Judge,  the  —  the  pl^s 

vereign's  will,  vi.  7. 
•—  use  oi  records  to,  \i.  31. 
•—  erroneous  di-ciHion  by,  has  pei  mancnt  effect  s,  \  i  ,">2. 

—  cnvct  of  vexation  to,  in  the  production  ot  evidence, 
vi.  92-4 

—  \  taxation  to,  how  far  a  ground  for  exclu-inn  of  evi 
dence,  v.l   3:>0-VJ 

—  the  vexation  Attending   Uie   performance  ot    his 
functions—  how  it  should  nc  vuwed,  vi   91. 

—  should  have  discretional  ftpowcr  ot  rejecting  or  re- 
fusing evidence  wheie  mischief  apprehended  from 
disclosmc,  \i.  1W  ft 

—  initial  meeting  of  parlies  before,  vi    M6£,  137  n. 

—  nature  ot  the  services  he  renders  to  phmitill  and 
defendant,  vi   210.  § 

—  powi  r  w  ith  i\  Inch  the  kxi'dutor  should  arm  him  m 
relation  to  evidence,  vi    211-13. 

—  not  necessary  for  him  to  push  evidence  to  the  ut- 
most strength  olpiobative  lorce  it  is  capable  ot,vi 
233. 

—  should  he  decide  without  external  evidence  J  vi 
27ti-8 

—  not  to  bo  overlooked   in  precaution;^  arrange- 
ments as  to  evidence,  vi.  281  /'.  K\t  -nt  ol  his  sphere 
ot  transgression,  2s2  «. 

—  power  and  authority,  givo  credit  to  the  assertions 
ot,  \i.  290  />. 

—  reasons   why  the  interrogation  of  uitrx^si  «,  \c 
should  not  be  entirely  lelt  to,  vi    31J-"i.     <\IM  s  in 
which  intei  rotation  i-  lett  to  linn,  .in. 

—  as  an  examinant,  should  be  ncfthcr  adveisc  ni>r 
amicable  to  either  partj,  vi  319-:>o 

—  proposition  that  he  should  be  counsel  for  prisoner 
combated,  vi   31')  />-,">!.     Should  be  coun«*«  1   tor  all 
parties,  and  dis  over  attempts  by  lawyers  to  taJ.e 
the  quest  n>n  otl  the  merits,  ;r>0 

—  should  have  tin-  pouer  of  limiting  publicity  in  his 
court,  vi.  97  n  *,  .V>l 

—  publicity  tends  to  protect  his  reputation,  \i  3V>/> 

—  giving   rea-ons  for  hi^   dicisions    occasioned  by 
publicity,  vi   3Y7.     liow  l.ir  agoo^ii  practice,  ib 

—  security  of  from  violence,  \c   ar«*iM>n  lor  icstrict- 
ing  publicity  in  courts  of  justice   vi.  .'JiJl 

—  how  he  is  to  act  in  ca«-cs  where  the  tee!  ings  of  in- 
dividuals seem  to  demand  privacy,  vi.  3nr>-0 

—  should  not  be  permitted  to  withdraw  procedure  in 
public  offences  trom  publicity,  on  his  own  sole  in- 
stance, or  on  that  of  the  pio^ecutor,  or  of  the  de- 
fendant, or  both,  alone,  vi.  370-1 

—  principle  of  humanity  prompts  to  neutrali/c  penal 
laws',  vi.  37H 

—  what  would  be  the  effect  of  personally  soliciting, 
vi  379  A. 

—  conduct  he  should  pursue  when  witness  browbeat, 
vi.  407. 

—  u«es  of  judicial  registration  to,  vi.  109. 

—  should  be  himself  recorder  of  procedure  for  his 
own  use,  vi  413. 

—  ease  and  interest  of,  consulted  in  the  plan  of 
severing  the  coikction  of  evidence  from  decision, 
Vl.  422. 


Judge,  the— will  set  aside  evidence  as  suspi- 
cious which  a  party  would  not  have  the  effrontery 
to  call  so,  vi  43 1  b.  J 

—  ordinary  motives  prompt  him  to  decide  well,  if  there 
be  no  preponderant  counteracting  interest,  vi.  446. 

—  should  have  power  to  limit  the  tlmo  for  witness 
answering  questions,  vi  419. 

—  persuading  criminal  to  withdraw  plea  Of  guilt,  vL 
173  6. 

—  examination  of  witnesses  by  in  the,  Itoinan  mode 
—defects  of  the  system,  vi    11»1)  ftO-J 

—  extent  to  which  he  should  be  entitled  t<f  limit  «n- 
ten  oration,  vi  .•>()!</. 

—  Livvs  hcoretlj  abrogated  by,  vi  ,p>  .2-3. 

—  exclusion  of  the  parties  liom  the  i-r^v^o^          .1. 
'2'2f>-&)       Srt   PartiOH. 

—  necessity  of  discretion  to,  as*  to  exclusion  ot  evidence 
on  ground  ot  inconvenience,  &c.  vii.  3416-45-7 

—  proceeding*  of  must  be  taken  as  legal,  \ii.  402  n 

—  how  far  his  personal  coincidence,  to  be  consulted 
m  respect  to  the  amount  ot  evidence  produced,  vn 
5.11  A-:W. 

—  instructions  from  the  legislator  to,  for  estimating 
the  probative  force  ot  evidence,  vi   151-75  ;  vii.  Mj.f- 
I>s.     Mr  Instiuctioiis 

•—  notes  hj-aiithcuity  of,  vi.  41.1 ;  vii.  400 b. 
Judges — constitutional cv iU  thiit  maybe  com- 
milted  by,  vi.  10 >/ 1 

—  sinister  interest  of  in  judicature,  succeeded  that  of 
monaich,  vi    11. 

—  their  creation  of  and  alteration  of  liyvs 
veilid  on,  vi    13//,  ,r)J'»?A,  'i.'i'j  ,1. 

--  in  connexion  with  the  mcndacit>  li<»ence,  vi. 
23,  vn.  2dN-<iO      .Vi'1  Mendacity- LicoiiM1. 

—  coiihcious  of  the  untitiic^soi  theii  mode  of  extract- 
ing evidence  bv  atYidavit,  vi    10-%J.   'ihc  system  kept 
ui>  by  their  sinister  interest,  4'J-,J. 

—  province  of  juries^m  lespectyo  circumstantial  evi- 
dence, invaded  by,  vi   .>0-l. 

—  their  interest  in  the  evils  ot  exclusion,  vi.  103-5. 

—  sinister  interest  ol,  occasioning  imprisonment  for 
debt,  \\    178. 

—  application  of  a  scale  of  persuasion  with  regard  to 
probative  force  ol  cvidi  nee  to,  vi.  'J'2 » /*-2fi. 

—  who  admmistir  the  moral  sanction,  vi.  .'C)3. 

—  legislation  lor  the,  sole  interest  of,  vi   41,") 

—  will  not  decide  on  any  Kind  of  evidence*  but  a  M  davit, 
vi   4<>.l.  Their  sinister  interest  in  this  evidence,  i(J4. 

—  tie  At  nit;  perjury  as  a  joke,  vi  4fiip>(/. 
•—  d  illy  cei  tiiy  talsi  hoods,  vi    ,Vi7  b. 

—  instead  ot  providing  means  of  evidence,  lie  by  to 
take  advantage  ot  thosruhomakcinMaJvrs,  vi..V>,V/. 

-  rules  concerning  authentication  for  thu  use  of,  vii. 
Hi-K. 

—  alliance  between  their  sinister  interest  and  that  of 
lawyer-,  vn    an  I-1*.     S*r  Interest  sinister 

—  iidmi-^ions  as  to  personal  purity  of,  vii.  201,  212. 

—  use  to,  ot  the  exclusion  ol  litigants  from  their  pro. 
sencc,  vn.  2.i:>.i 

-  -  arlntiary  powers  conferred  on,  by  the  principlo  01 
nulLMK'ation,  vii.  42'>s-!> 

—  influence  of  party  tcclintf  <»n,  vii.  WJ. 

—  tlieir  interest  in  the  tjvils  of  the  system  of  written 
}>leadinir,  vn    271-'). 

—  ha\e  Kiven  tiiemsilvm  arhittazy  j>ower  through 
fiction^  ot  la\\,  \  h    l'K7(! 

—  emulation  amolVg —extent  to  which  it  may  operate, 
VII    2SHA-H1!//. 

—  their  privilege  of  rcnortin^totheliteral, ,  orequitablo 
enfoi  cement  of  tl^e  law  at  discretion,  vii  304-9. 

~-  contempt  show  n  by  to  the  authority  of  thu  lc#it*la 
rtii   311-15. 

thcorv  that  formalities  are  a  chock  on,  con- 
sidered, vji   321/j. 

—  general  remarks  on  the  manner  in  which,  notwith- 
standing individual  integrity,  they  are  in  the  mass 
puhjcet  to  sinister  influences,  vii  32(J-3i. 

—  dicta  of  OM  «  \cln-ion  ot  I'vicb-ncc,  vii   310-1. 

—  of  hist  n  soi  t —the  only  judj'Oi  on  the  aic^n-f-nto 
(]iiantity  ot  whose  time  there  is  u  eeitam  limit,  vn. 
3)0  1  7*."     «» 

—  diversity  of  opinion  among,  as  to  exclusion  of  wit- 
nesses for  improbity,  vii.  411 

—  testimony  of  would  be  c\chnl«  d,  wvrc  mendacity  a 
just  ground  for  exclusion,  vii    li.r»-2o. 

—  casually  animadverted  on,  vi.  11«,  22  /;,  23,  26  a,  32, 
3(i,  40- 1,50-1, 53-7, 'J7//,  100,  102J03A,  104, 112, 138,150, 
175-6,  178-9,  181  a,  IH2,  IHl,  2Wil7,  2«»f  273,  314,  326, 
33H  fi,  304  tf ,  389,  4<K)  //,  1  tr>,  4G3,  491,  494  n,  516  n,  517  n, 
517  7?  ;  vii  41 '/,  lOTi/f,  lp»ft  6, 159-00,  192^,  193n,  194-5, 
2l*.%  290^,  291,  387,  390,  430,  4i3,  484  n,  519, 
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Judges — sinister  interest  of,  noticed,  vi  113  6, 

42-3,  464,  557,  581  6 ;  vii  32%  381 
Judge- made  law — origin  and  progress  of,  vii 

197. 261 

-^  —  —  examples  of  the  false  inferences  of,  vi  53-7 
~_  <_.  —  indeterminateness  anW  other  detects  of  in  re- 
gard to  evidence  characterized,  \i   1*2  6 

—  —  — justice  purchased  under,  \i  101 

casually  animadverted  on,  \j   107,  109ft,  112, 

1136, 150,  391,  552  ,  vii   19  >  n,  417  n 

Judgment,  the — how  tar  nndei  the  dominion 

of  the  will,  vii  107  6-8  a 
•—judicial,  various  grounds  of,  vi,  7  n 

—  m  one  case,  how  far  evidence  in  another,  vu  170-3 

—  by  default,  vii  24G  9    Rendtrs  pleading  conclusive 
evidence,  vi    23 ,  vn    545-7,  Vii  6-52  a     Plaintiit 
should  not  have,  without  producing  evidence,  vn  547 

—  by  consent,  vi  480-1 

—  See  Decree,. 

Judicature — origin  of,  vn    197-8 

—  relation  of  evidence  to,  vi  7, 8 

—  relation  of  to  law,  vi  7 

—  collateral  ends  of,  defined,  \i  1*2  n  t 

—  how  iar  the  \ices  of  are  the  elfoct  of  des  gn,  vu 
210-11 

—  natural  system  of     Sw  Natural  sysh  in 

—  bhould  always  be  preceded  by  i  «  filiation,  \  i   529  n 
•—proper  ends  of,  vi  8  A     Divided  into  positive  and 

negative,  8-9 

—  ftJse  but  pi  act  mod  ends  of,  1 1   10-11 

—  ends  of  opposite  to  tho  ends  of  justice,  vii  lf)c)-201 

—  evils  result  ing  irom  the  po\\or  ol ,  --diitct,  vi  9, 
collateral,  10 

—•list  of  deuces  for  promoting;  1hc»  ends  ot,  at  the 
expense  of  ends  oi  instice.,  vu  JtfJft-b 

—  mechanical,  vn  2  if)  9 

—  technical  system  <^t      See  TqghniCcd  System 
Judicial  bookkeeping — system  ot,  *n.G3/>-4a, 

595-6 

—  offices— useofreeouiofthetiansactionsaj  vi  70-7 
— —  official  evidence  as  furnished  by,  vi  561-6     S«> 

Official  Evidence 

—  pi  ocedure     *S*v  judicature  ,  proeedm  e 

—  r  'gist  ration— system  ot  poposed,  vi  3^0 

—  services,  vi  210     Those  that  .u  e  indopi  ndent  of  the 
confin  ing  a  new  right,  \  i  9  n  * 

Juggleis  —  theoiy  of   a  edibility  illustiated 

tiom,  vii  9i/i 
Juntmentum  —  c& pnrtjatoi  turn    and   supplcto- 

nttm,  vj  322,  vn  70  A 
Junsdu-tion — thetN  of   by  tlic    conits  fiom 

each  other,  vn  2S5-7 
Juiisdictions — evih»  anting  fiom  the  \tiiict > 

Of,  vi    Ul/>-,5tf 

—  entanglement  of,  a  device  of  the  technical  &\stemt 
vn    288-305       How  far  division  tiftelul    \i    2*8-90 
Geographical  limits,  5W8      I  \tent  to  which  emula  t 
tion  may  operate,  289    Division  according  to  nature 
of  the  causes,  objec  ted  to,  280  <j() 

—  law  and  equity  —  distinctions  hi  twcen,  vu    290-1, 
611,514-15      Then  absurdity,  JOO  2      Quaiiel  **id 
compromise  between,  *ith  the  results,  30J-5 

—  equity— 01  igin  and  extent  of,  \  11  '21)1-300     Substan- 
tive  law— distinction  between  fcgal  and  equitable 
estates,  292     Power  to  do  what  Kw  courts  could 
not,  293.   Origin  of  the  Chancclloi ,  294-5     His  im- 
portation of  equity  from  Royic,  297      LqiAty  a 
popular  term,  297-8   Controuhngpowei,  298-9     In- 
junctions, 299  % 

Juusprudence — barbarous  state  of  the  science 

otvii  5976 
Junspi  udential  law — laudation  of,  a  dcvue 

of  the  technical  system,  vn  309-1 1    Contrasted  \v  ith 

statute  law,  309-10 

—  —  See  Judge-made  Law 

Juries  —  their  piovince  as  jnd^os,  vi  50-2 

—  their  functions,  infringed  on  by  tlfe  crenfion  of 
rules  ot  law  in  circumstantial  evidence,  vi  r>J-7 

—  probative  force  of  circumstantial  eudenco  should 
be  leit  to  the  determination  of,  vi  51 

—  should  ha\e  every  kind  of  evidence  submitted  to 
them,  vii  72, 160,  387-8 

—  effect  of  vexation,  to,  in  the  production  of  evidence, 
vi.  92  A,  93 0,946 

—  forced  unanimity  of,  and  findings  under  the  value 
of  40s.,  as  illustrations  ot  the  feebleness  of  religious 
sanction,  in  the  disregard  of  oaths,  vi.  273-4, 31 1, 314 


Juries  —  fallacy  of  exclusion  of  butchers  fiom, 
vn  61  n 
•  instances  of  their  deciding  by  lot,  vi  226  n* 

—  perform  the  task  of  weighing  evidence,  which  judge 
professes  to  be  unfit  for,  vii  530  6-31  a 

—  inability  of  the  common-law  courts  to  act  without, 
vn  203 

—  regulated  by  judge's  charge  In  pronouncing  verdict, 
vi  418a 

—  form  of  STV  earing  a  \v  itness  before,  \  i   323 

—  errand  —  procedure  bcfotc,  ad\aritageous  when  fiist 
staited,  now  an  evil,  \i  375,472fe-3« 

--  plamtift  gives  evidence  \\itliout  cross-examina- 
tion before,  defendant  not  questioned,  vi  4fj7 

--  obstructions  of  to  justice  makes  intorrnations 

tolerated,  vi  ,*7r>  t> 

--  secrecy  continued  in  the  inquiries  of,  though  it 
has  ceased  to  be  useful,  vi  37  > 

_  petit—  trial  of  criminal  bctore,  vi  473-4. 

—  the  powers  of,  invaded  by  fictions,  vu  287  a 

—  prosecution  of  by  attaint,  vi  415 

—  verdict  of  on  insufficient  evidence  —  new  trial 
against,  vn   164/7 

Jui  v  man  —  tonunon  and  special  —  cliffei  once 
of  position,  M  94  wt 

Jurv-tii'il  —  olwiacteristics  of  extraction  of 

evidence  in,  \\    r> 
--  on  inn  of  M  373ft 
--  in  England—  perjury  a  necessary  ingicdiput  in, 

M  311  *  • 

--  c  ompri'ssion  of  e\id(jnc«»  l>v,  into  the  time  of  a 

single  silting,  vi   104ft,  vn   538-9 
--  in  ci\  il  <  ases—  natiue  of  procedure  in,  vi  470-SO 
--  -  tlie  advantages  of,  proci  ed  from  the  s\  steiii  ot 

ou\l  examination,  vi  r)Of)f>-7    The  praise  that  should 

be  confined  to  thih  feature  bestowed  on  the  s\s- 

tern,  ib 

—  —  e\c<  Hence  of  the  itethod  of  collecting  evidence 
in,  vi  35  ^ 

Justice  —  cheap  and  near  —  opinion  of  lawjers 
that  the  tonnei  bad,  the  lattet  pood,  \n  ?^3 

—  ends  of,  on  the  occasion  ol  judicatnic,  \i  8-12 
--  of  «*acrifi<vd  to  tho  ends  of  judicatuie,  M    422, 

43(),  vn    VJ'J-201 

-i-  noither  the  collateral  nor  tho  ic  il  ends  of,  followed 
in  1lio  Finish  s>  stern  ot  evidence,  vi  WMi 

—  disrcg  ird  shown  to  the  ends  of  hy  exclusion  ot  ev  i- 
dence,  vii  33fi-R 

—  conn<  \ion  ot  exclusion  of  evidence  with  the  ends 
of,  vh    W5-G 

—  the  evils  of  taxes  on,  \ii    109-201       \holition  re- 
connnpiided,  377-^ 

—  bought  and  sold  undci  judixe-made  Jaw,  vi    101  b, 


ot,  publicity  with  refeience  to,  v  i   351-80 
of  a  ^  stem  of  j[)lea<liii^  ad.ii>to«l  to  the  end*-  oi, 
vn   270  2 

—  -  ]<>ve  of—  extent  of  it&  effect  on  testimony,  vi  227  b  t 

vn  r>70 

—  evasions  of  tlA'ouirh  qunks,  vn  2">7 

—  the  Kind  of  on  v*  Inch  the  public  depend,  not  ab- 
ttract,  but  appai  ent,  v  11   1  r>l  n 

—  fewness  of  the  davs  oil  vtlmh  it  is  administered  in 
England,  vn  51  «t 

Justice**   of  Peace  —  cimimstances   out   of 

vi  Inch  they  originated,  vn  23r>  n 
--  authoiitv  ot  to  cxunine  felons  an  exception 

from  the  exclusionary  rules,  vi    109  a,  417  12,  471  6-2  , 

\  n   459  6-60  //,  497  6,  500  b,  508  b 
--  m  case  ot  f>  lony  must  zecord  the  evidence,  vi. 
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--  prohibited  from  taking  certain  affidavits  on  oath, 

vi  301n 
---  decisions  of,  quashed  on  pretences,  v  i  4C4  b  ,  vn 

311 
---  might  he  emploved  as  temporary  recorders,  \i 

81  a      Trtced  nt  for,  82  b 
--  courts  of  v  i   356  30  a 

--  nature  of  the  initial  examinations  by,  M«j4286 
--  of  tlu1  metropolis—  alteration  in  the  <  onstitution 

of,  vn   3276,  328  a 

--  ungbt  act  as  honorary  notaries  vi  r>30  a 
--  registration  of  regularly  recuri  ing  facts  by,  pro- 

posed, vi  568  a 

--  recording  of  convictions  by,  enforced,  vi  414 
--  natural  procedure  before,  vu  321  a,  32J  a 
--  summary  procedure  before  In  ct  rta  n  cases  of 

theft,  vii  501-6 

in  Scotland—  arrest  by,  of  debtoi  in  meditation* 
vi.  334  n. 


TWO  VOLUMES  ON  EVIDENCE. 


Justieiability  —  avoidance  of,  as  affording  evi- 
dence of  delinquency,  vii.  50-3. 

Kcnyon  —  Lord,  noticed,  vi  389-01  ;  vii.  482». 
--  on  exclusion  of  evidence,  \ii  310. 

Keppel  —  Admiral,  reference  to  the  trial  of, 

yii.  521  b. 
King—  <l<»si£ii  again«t  the  life  of,  not  prove- 

ablo  by  the  rvidcnco  tliat  will  comict  of  an  ordinary 

crime,  >ii.  5*J7. 

—  not  above  the  influence  of  shame  in  this  country, 

J 


—  "can  do  no  wronpr"  -prohahle  original  meaning  of 
the  maxim,  MI.  ftl'jtf. 

King—  Lord,  quoted,  vi.  457  A-ftci. 

King's  Bench  —  admission  of  the  public  to, 

vi.  377. 

--  taking  on  itself  the  pow»  rs  of  legislation,  vi  41  i. 
--  enumeration  and  e\ainiiiatiuii  of  sham  unts  of 

error  to,  vii.  214-16. 
--  business  stoli-n  by,  through  instalment  ahty  of 

fictions,  vn.  !M57* 

•  --  mandamus  in,  \  ii   2*)3  It 

--  alhdai  it  e\  idcnrc  in,  \  i.  I»i3,  47** 
--  jurisdiction  of,  \ii.  297  '/. 

--  lorin  ol  nhtaininir  delay  in,  on  pround  of  ah*cnei» 
of  \\itness,  \n  .V-'f/j.  9i  f» 

—  -histo;}  of  impi  isonhient  for  deht  in,  M    171)  '/; 

Ml.  3Vi  7?. 

-  has  pi  r\ert«  '1  statute^  awarding  treble  coMs,  ^  ii. 

r\  J  t  b 

Kind's  evil  —  cure  of,  noticed,  MI    !M/i. 
Kindlon  ^Duclio-s  ot  )  CSIM»  ot,  vi.  45>I. 
Knowledge  —  meaning  of  the  \void,  vi.  *2;>0//. 

—  dependence  of  happiness  on,  \i.  21  1  </. 

—  ol  the  course  of  nature  -  14  tluencc  it  has  on  belief, 
vn   !>!-«. 

—  ot  law  —  Kept  from  those  in  whom  ignorance  of  it 
piimshi'd,  ^  i.  r>lc). 

—  of  the   necessity  of  formalities,   s,rcertsar\  to  tlic 
presumption  of  hpuriouxin»s*,  in  their  omih.sion,  vi. 
ftls. 

Labour  —  aversion  to  —  how  far  the  intcic^l 
in  admits  of  measurement,  MI.  .V>Hfc-!Jtf 

Labouring  and  embracing  jurjmen,  \ii.  49  /*. 

Land  —  continuance  of  Icudal  u^a^c^  \\ith  re- 
gard to,  Mi.  3H3  ?/. 

—  distinction  lu'tueen  and   movoahles,  in  regard  to 
\Mlls,  M.  :>3:i,  Ma-ril.    \  Iteration  ot  the  la*,  Pi33w*. 

—  mode  of  designation  of,  for  the  purpose  of  ietfi*t  ra- 
tion of  eontiaets,  M...YT')/> 

—  marks—  rciito\al  of,  forui-rv  of  n»al  evidence,  \ii. 
U//,  H". 

—  ruhts  —  necessity  of  permanent  evidence  n*  to,  M. 
f>0/>,  ^JI  <i 

Landed  proper!  \  —  exemption  of  from  liability 

for  curtain  debts,  M.  *r>  />,  and  n 
Landlord  and  tenant  —  formalities  of  contract 

between,  M.  ,r>2K/'-Or/. 
Lan«rua^c  —  ad<htioiis  1o,  neci's^ary  to  nin- 

plitv  current  stoek  oi  idea-,  MI    l.'iOr/. 

—  unites  \iords  \\ith  real  entittes,  \i   'J.'iT- 

—  dfiectivi»ne**s  of  tor  e\iris  m^  dvgreeh  of  persua- 
sion vi  aai/*,  iW'J-*) 

—  ditliculty  of  impro\iiiK«  cxeept  where  purely  scieii- 
titie,  vi   a.'«-7wt. 

—  technic.il  lej^al,  inaptitude  and  mischief  ousness  of, 
vn  L>si)-3. 

Larceny  —  distinction    between    ftiaiid    ai|d 

petty  abol'shi'd,  \i   >M  mrff  "2. 
Lattuicy  and  latitancv,  as  evidence  of  delin- 

quency, MI  r»o  r>2-'j. 
Laudation  of  juri^piiidcnticil  law  —  a  device 

of  the  technical  sj  sfm,  vii   30(>-  1  1  . 
Lavoisier  noticed,  vi.  205  />,  442  i. 
Law  —  relation  of  to  haj)piness,  *vi.  7-8. 

—  relation  of  judicial  procedure  to,  vi.  7. 

—  taken  to  be  the  perfection  of  reason  by  non  lawyers, 
because  lawyers  say  so,  vi.  2')G. 

—  ignorance  of,  kept  up  by  tho^e  who  punish  foi  it,  vi. 
519. 


G-23 

-interest  of  lawyers  in, 


Law  —  irrationalitv 

vii  20C-7. 

-  source  of  the  disposition  to  pay  obedience  to,  vii. 
330  d, 

—  ovils  necessarily  attending  the  enforcement  of,  vii. 
33."».  * 

—  arid  equity,  distinctions  between,  MI.  2SKM.  511. 
Their  abbunlit  v,  3fM)-5. 

--  quarrel  and  ooinpromisu  Intueon,  ^ith  the  re- 
biilts  vii.  303-,pi. 

—  common.    Sf>e  Common  Law. 

—  ot  Denmark.     .SVr-  Oi'iunnrk. 

—  efclesiA^ticnl      Siv  T'>clf*»iastical  La\\ 

—  Unirhsh.    JSiv  Kntjlish  Law. 

—  of  Kquity.     .SVr  K«|iiity. 

—  of  Kranco.     «SV«J  Krnnee. 

—  of  Koine.     5<v  Roman  Law. 

—  of  Scotland.    AV  Set>tland 

—  of  nature-  -use  made  of  tlie  term,  vii.  83  w,  PGA. 

—  judge-made      .SV/-  Judge-made  Law. 

—  jurisprudential  and  statute  contrasted,  vii.  30£MO. 
~  im\\ritten—4i  iietitious  entity,  \l.  5*20  n. 

—  penal  —  evils  of,  illustrated  in  the  exclusion  of  cri- 
minatinir  e\idenee,  \\i.  31H-!>. 

—  \\.ig.  r  of,  \  ii   7",  .")l^-."il 

-  uniiroinuluatctl     tMann>  of,  M*    Mfi. 

-  n<it  \\h;it  it  lines,  hut  eomvption  of  what  it  outcht 
to  do,  tli.it  lerjis  sm»ietj  together,  \ii.  .r»2«. 

—  tin1  USI'N  «,t,  M.   r>0'>//. 

-  -  lioiiki-  eharaettT  <»!'  those  on  evidence,  vi.  204  ft. 

-  fictions  ot       .Si  /    1'K'tiohs  *» 

-  point  ol     po-ipoin  inent  of  eMdcneetillft  hesettloJ, 
MI    J,JI. 

Law-  -iiiM-i^sitv  (or  their  hriiif;  reroided  vid 
puMi>ht'd  iii  t;li  <*t  in  this  oountr\,  vi  77-*-* 

-  oMTiition  ot,  \i'\ation  Irom  no  ^oo(i  ground  for  ox- 
ehi^ioti  ot  i  \idi  IK*!*,  \  ii    111    1. 

--  tin  ir  on  I'm  uen,'\  i.l>  to  luj.Mnoed  to  i>erioiN  of 
liarlKirismf  \\\\\  n  tin  ^  \%»  re  made  to  M\it  parUeular 
interr-ts,  M  ;<7.{ 

—  promulgation  ot,M.  .i21  3.   I'vils  arising  from  \\nnt 

«,t,,Ml    3 

—  ni-t:u\(V's  of,  too  iniouitous  to  he  taken  ad\antauo 
of,  vi.  M<). 

—  l'r«-ip|-oi!itt»d  o\i«lence  a*i  ap]»lied  tt>,  \i.  ft'il-S. 

—  had,  should  he  ultei  i  d,  instead  of  Iteing  interrupted 
in  their  opn.itinn,  MI.  li'2-3,  l'V2  ,{,  4  >7,  r^^a. 

—  punted,  should  he  on  a  par  ^ith  written,  as  evi- 
dence, MI    14o// 

—  A**1  Statutes. 

Law-a^ent  —  vexation  and  inconvenimre  to, 

in  tho  ])roduction  of  o\i<ii*nce,  coii'-idtred,  vi.  !»3tff 

J>1^,1C>«. 
Law  inform—  pauckity  of  the  statutes  enforcing, 

vii  31  '»,/ 
---  statutes  as  to,  an  indication  of  the  pro-cxisting 

e\ils  ol  the  Jurisprudent  inl  ^\mem,  \ii.  319  'JO  n. 
--  ^uirgrstioii*  of,  to  KMiiedv  the  o\ils  ol  the  teeh- 
r     nical  system  as  exposed  hy  tlie  Author,  \li.  320  (J. 
--  tkfhmeal  languairi1  mi  iuipe<limeut  to,  yn   281. 
--  t  (/capitulation  of  tin*  impediments  to,  vii.  JJ11-1  i. 
---  ,S>v  Remedies;  TeehniiMl  System. 

Ifewiic'b  Foi  m  ot  rioce^  quoted,  vii.  222-3, 
3'*7. 

#SV«j,  Suits. 

and  iion-la\V}(Br  —  dialogue  between, 
on  Masters  in  Chaneery",  \ii.  *J1K  On  the  mendacity 
li.'ein'e,  2«iG  7.  <»TJ  the  "Authors  ^btem  ot  pl«  adin^, 
*271.  On  th-  Kn^hsh  s>sU-m,  C27^.  On  i  quity  prac- 
licw^VAH.  On  the  rontempt  shown  by  judjje^  to  the 
k->,<Fslature,  312  l.i  On  limuiriK  othcuils  into  con- 
tempt, 33-1.  On  exclusion  ot  si  If  er.minative  intrr- 
rotration,  t.y>A,  4^'K  On  inotioii  for  criminal  mtor- 
m.ttion,  470.  On  the  extuution  of  a  defci  Oant's 
e\idenee  hy  hill  in  <«(imt3,  47'2.  On  the  exclusion  of 
husha-nd  and  \\ifu  1'inin  K1^'1^  testimony  ri»i?flrii>n«f 
encli  otlar,  4h'2  n.  On  sati*^unrds  IIH  buhhtitutes  for 
the  oxelusioiuuy  system,  vii  f>!>3  I. 

—  French  a.id    hnxhsh,    and  non-lawyer  —  disputo 
amoni{,  on  la\\  and  equity.  \ii   3()l-r>. 

I/ci\v\ers  —  make  no  distinction  hot  ween  writ- 
ten Y-tidenci'  provided  fora  particular  suit,  and  that 
provided  without  a  ^  lew  to  it,  \i.  70  1  .  (  tee  Preai>- 


. 

—  mii?ht  be  employed  as  temporary  recorders  *  1.  81  a. 

—  should  be  «olely  respoii^ihle  for  technical  terrors. 
vi.  84  l>. 

—  clients'  communication  to,  should  be  evidence  vi. 
WMOO;  vii.  473-9. 
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GENERAL  INDEX  TO  THE 


Lawyers — their  interest  in  legard  to  exclu- 
sion of  evidence,  vi  1031-5 

—  their  interest  that  a  man  should  litigate,  however 
bad  hi*  cause,  vi  139  b 

—  form  in  which  they  discuss  the  subject  of  evidence, 
vi  143     Their  division  qftit  into  written  and  un- 
written, 16 

—  acknowledge  no  interest  but  what  is  pecuniary,  vi 
258,  vii  399,4150,439 

—  mendacity-licence  of,  vi  298-300,  MI  262  70 

—  only  persons  in  whom  ignorance  of  law  not  punish- 
ed, vi  301 

—  least  exposed  of  all  men  to  the  operation  ol  hu- 
manity, vi  311 

—  reasons  why  litigant  should  be  allowed  assistance 
of,  vi*  337  fl-8 

—  impossibility  of  getting  them  to  be  law  reforms  s, 
vi  5456. 

—  the  making  deponents  speak  m  the  third  person  in- 
stead of  the  first,  a  device  ot,  vi  4W 

—  respondent  not  allowed  to  answer  bill  in  equity  ex- 
cept through,  vi  440 

—  the  distinctions  they  have  made  in  regard  to  c\i- 
denco— -A  list  of  the  piosumod  sources  ot,  \i  470-1 

—  will  admit  compromise  \vhori  fees  exhausted,  vi  480 

—  knowing  the  best  method  of  extracting  evidence, 
employ  the  worst,  vi  505  a 

—  guilty  of  breach  of  tilth  in  the  law  of  nullity  —  an 
unknown  exception  to  the  general  rule,  that  the  law 
will  enforce  the  intention  ot  parties  to  a  contract, 

%vi.  519-21 

—  their  h\4dmt<  a  different  code  of  morality  from  that 
of  the  public,  vii   18rt 

—  alliance  between  their  sinister  interest  and  that  of 
judges,  vn  201-4      Sw  Interest— Sinister 

—  their  interest  in  the  efficiency  of  criminal  justice, 
vii  207-0 

—  become  the  dupes  of  their  own  system,  \ii  210 

—  the  absurdity  otVonhding  if  thoir  opinion  ot  their 
own  system,  vn  21 J  A- 14  a 

—  Scottish —do  not  conceal  the  vices  of  their  system, 
vn  224 

—  use  ot  the  principle  of  nullification  to,  \  n  2*>S 

—  the  dividing  of  then  coiibcicnces  in  the  splitting  ot 
jurisdictions,  vii  JO  I  b 

—  general  remaiks  on  the  manner  in  \shich  they  aie 
subject  to  the  influence  ot  sinister  interest,  vii  329- 
34 

—  opinion  of,  that  cheap  justice  bad,  and  dcai  good, 
vii  323 

—  knowledge  of,  confined  to  the  corrupt  pait  of  hu- 
man nature,  \  \\  393  b 

—  view  all  interests  as  minuter,  vn  303  b 

•—  have  neglected  the  efficacy  of  motives  on  human 
conduct,  vii  Jf5  b 

—  pecuniary  interest,  the  only  one  they  admit,  \n 
399,  415  «,  439 

— » testimony  of  should  bo  excluded  \tcre  mendacity  a 
good  ground  of  e\ elusion,  MI  41 J-2 ) 

—  thoir  methods  ot  lestoiing  the  competency  of  wit- 
nesses, MI  43140      See  Rehtorativos  •' 

—  then  interest  in  the  escape  of  ci  imuuH  Wi  4*>1 

—  accessories  to  the  crimes  they  defend,  vn  475 

•—  their  interest  in  the  c\cfc  sion  ot  parties  froin^the 
presence  of  the  judge,  vii  2)26-3  In  the  dis- 
tance of  tribunals,  2)r>-b  In  the  bandying  of  causes 
from  court  to  court,  <23()  In  the  blind  fixation  ot 
times  for  judicial  procedure,  240  In  sittings  at  long 
intervals,  214-5  In  motion  business,  2if>  In  me- 
chanical judicature,  248-9  In  keeping  brants 
from  coming  in  contact  with  each  other,  2)36 
In  the  abundance  ot  lawsuits,  and  consequently  ot 
vice,  vi  26(5  In  the  system  of  English  p  »adintfs 
generally,  \ n  271-5  In  jargon,  280-3  In  hUion* 
of  law,  286-7  In  the  diversifications  as  to  execu- 
tion, 306  <i  In  needless  and  useless  offices,  307  a 
In  sham  pecunmiy  checks  to  delay,  vexation,  and 
expense,  3076  In  the  double -toun tain  pnneiple, 
309  a 

—  incidentally  ammadveited  on,  vi  23,  24  a,  &4  b,  100, 
144  b,  145  a,  149,  161,  180,  206,  221tf,  '230,  273,  364  a, 
403 /;,  435  b,  438,  413,  464,  470,  47r>  b,  4&i,  492,  501,  506, 
61^62^71,543, 144,  5i8n,  551,  582,  vu  2>/>,  61n,  77  w, 
189,  190,  191,  194,  195,  253,  267,  2G8,  269  w,  318,  319, 
339,  340ft,  352<z,  361,387,  408  n,  43G,   140,  443,  498, 
603  n,  504,  623,  538, 557  n,  598 

Lead — summaiy  convictions  tor  the  theft  of, 

vii  604-5 

Leading  a  witness,  vi.  393     See  Suggestive 
Interrogation 


Jjearmng — legal,  interests  which  tend  to  in- 
crease the  necessity  for,  vi  207  a 

Leases  — iibe  ot  registration  with  regard  to, 
vi  57>  6-6  a  « 

Le  Brun  —  case  of,  vi   214  a ,  vu   18  a 

Le  Clerc  noticed,  vu  2136,  vu  7. 

Legal  statistic — extent  to  which  they  may 
bu  obtained,  and  uses  they  may  be  put  to,  vi  561  4 

Legal  or  political  sanction — its  effect  on  tes- 
timony, vi  260-1,  268  70  See  Sanction 

Legatees — expedients  for  making  them  good 
v  itnesscs  for  the  will,  vi  158  b  Effects  of  their 
exclusion,  \i  548-9 

Legeidemain  defined,  vn   1056,  106  a 

Legislation — authority  of  usurped  by  King'* 

Bench,  vi  414 

—  often  looked  upon  as  a  right,  not  a  duty,  vi  207 

—  proper  ends  ol,  vi  0  a 

—  positive —cases  in  which  exclusion  of  evidence  jus- 
tifiable, not  a  subject  for,  \  n  314  b,  345  a 

Legislative  bodies — debates  in,  vi  78-9 
Legislator  —  should  piomulgate  reasons   foi 
his  laws,  vi  67  a 

—  should  provide  that  probative  force  may  be  as  great 
is  possible,  vi  221  a,  224  a 

—  his  inability  to  draw  a  line  distinguishing  true  and 
false  witnesbus,  vi,  280* 

—  all  fixed  rules  regarding  evidence  should  spring 
from,  \i   1S1 

—  duties  ot  m  regard  to  evidence,  vi   12-14,  210-13 
Should  give  the  jiul'^o  pouei  to  give  enYct  to,  210 
Should  i^ivo  judge  insti  IK  tions  ior  his  guidance,  and 
take  secuutios  that  evidence  be  tru^twoithy,  211 
Should  piovidc  against  evidence  being  produced  at 
preponderant  mcoiiVemence,  212    Should  arm  judge 
and  piities  with  po^»r  for  im estigatmg,  ib    Should 
pto vide  recoids,  122 

—  instructions  to  bi  delivered  from  to  the  judi^e,  ior 
estimating  the  pi ohative  torce  of  evidence,  \i   151- 
75,vn  .r>6i-98      bee  Instructions 

—  what  he  should  do  in  the  case  ot  makeshift  evidence, 
1     vi  r>9CO 

—  power  of  to  acquire  knowledge  as  a  foundation  ioi 
hiblaws,  \j    H26 

—  uses  to  ot  inquny  into  causes  of  trusts  orthinis  , 
&c  vi   247 

—  use  ot  judicial  registration  to,  M    *  JO  />-Jl  a 

— -  use  of  recoids  to,  as  turmshing  statistic  iacts,  \i 
72  //,  70  b,  77  tf ,  51 1  b,  512  a,  V>5  b,  5f.2  ',  "Mil,  573 

Legislator — propensity  of  to  give  command-* 

rathe i  than  leasons,  \i  JM 
Legislature  —  contempt  shown  by  judges  to 

the  authority  of,  \ii  311-15 
Legitimacy — uses  ot  legislation  for  the  pin- 

pose  ot  pi  o\  ing  or  disprcn  in,?,  \  i   572  a 

—  falsomteren&coi,  horn  husband  s  non-expatrj«itii>n, 
vi  5*6-4 

Leonard's  Repoitss  noticed,  vn  458 
Letter — asca&uallywiitten  evidence,  vu  11JM 

—  by  defend  int—u^ul  against  him  without  infer  roga- 
tion, vii  \(>C>b 

—  exclusion  of  as  evidence  on  writer's*  decease,  vu 
167-8. 

—  coiiMdoi  ed  as  makeshift  e\  idencc,  M  58  A 

—  intoi  i  oration  by      See  Epist  olary  Interrogation. 

Letti  es  de  cachet,  vi   3(54  n 

Liar — infamy  attaching  to  the  character  of  a, 

vi   264  A 

—  oaths  give  a  certificate  of  veiacity  to  vi  322  a 
Libel— law  ot,  vi   270 a,  vu   2166 

—  truth  an  aggravation  of,  by  law,  vi  269  MO  a 
Liberalists  and  n^o lists — their  disputes  con- 
cerning evidence,  \i  145-8  * 

Libeity — false  use  of  the- terra,  vn  6226. 
Licence— mendacity,  vi  298,  302,  310    See 

Mendacity -licence 
Lies — judicial,  business  made  through,  vn, 

202-3      See  Fictions 

—  multiplicity  ot  m  ordinary  lite,  \h  407 

Life  not  to  be  twice  put  in  leopauly  —  remaiLs 
on  the  principle  in  criminal  law,  vu  3(>1  b. 
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Life — duration  of,  as  a  question  of  probabi- 
lity, y  i.  87  b  -88  a. 

Limitation  put  upon  the  number  of  witnesses 
— exclusion  of  evidence  occasioned  bv,  \\\  Ml -7. 
Multiplicity  an  e\il,  m  respect  of  complexity,  &c. 
531  -2  Cases,  however,  in  which  number  of  \\  itnesses 
essential,  ft  -.2-3  Remedies—  prelim  maty  meennir, 
533;  in  com  plicated  eases,  analyzution,  ,r>31.  Elec- 
tion cases,  531.  Cases  \\here  an  off*  nco  consists  in 
the  reference  of  distinct  acts  to  each  otlur,  ,*>34  ft. 
Application  of  the  hints  to  courts  ot  natural  pro- 
cedure, 530.  Division  of  cause*  for  the  purpose  ot 
decomposition,  53fi  Aberrations  of  established  s>i»- 
tem«s  French  and  Spanish,  53ij-7. 

Limitations — statute  ot,  \n    103  u  f. 

Lincoln — Lord,  case*  of,  vi.  145. 

Linguet'sPlaidoyers  quoted,  vi.  303;  vii.  120. 

Linnaeus  noticed,  vi.  44'2  b. 

Litigant — producing1  a  document  should  de- 
clare his  credence  in  it,  vi.  117-19. 

Litigants.  See  Sintnis ;  Plaintiff;  Defendant. 

—  frauds  and  falsehoods  of  would  be  chVcked  by  per- 
sonal presence,  vn  '230-2. 

—  all  statements  by  should  hi*  subject  to  punishment 
in  case  of  mendacity,  vi.  2(»7-3'»3 

—  int'-rests  of,  overlooked  in  training  rules  of  ei  idenee, 
\  1.392. 

—  preliminary  meeting  •!'  before  the  juHge,  M.  13<>-7  ; 
iii  373-4.     iSYv  Preliminary  Meeting 

Litigation.     See  Suit. 

—  saved  by  preappointrd  evidence*,  \i  (>l  b. 

—  uant  of  merits   falsely  presumed  iroin  disoonti 
nuance  of,  \i.  49  50. 

Little  Hunchback — tale  of,  fiom  the  Arabian 

Nights,  eited,  \ii.  11  n          ^ 
Local  courts  —  extinction  ot,  vii.  2ft4-3ft. 
deficiency  of  in  KnglanA,  \i.  430  74.     Abundance 

under  the  Roman  system,  tb. 

recommended,  >ii  371,  r>!W. 

Locke  quoted,  vii.  79  />,  ^> tf,  ^14  a. 

—  axiom  of— that  where  there  is  no  property,  t!  ere  is 
no  injustice  — cntieised,  \n.  MO&-1  n 

Lords,  House  of — questions  never  asked  in, 
except  for  party  purposes,  vi  lul  a. 

Lost  deed — production  of  copy  of,  gives  op- 
portunity for  fraud,  \n.  147. 

Lot — instances  of  jury  coining  to  VIM  diet  by, 

*vi.  22CJM*. 

Lotteries — Dr.  Price  on,  vi.  iW. 

Loughborough  —  Lord,  noticed,  vi.  300. 

Lucian  noticed,  vii.  05  b. 

Lucretia  —  story  of,  cited,  vii.  .55  a. 

Lunacy — natuie  of,  vi.  2.51  b.   ^SVf  Insanitv. 

Ljingl— the   basis  of  judici.il   procedure  in 

England,  vn   417.  ... 

—  e\tent'to  uhteh  it  is  producti\e  of  falsity  in  evi- 
dence, vn  74  a. 

—  how  far  addiction  to,  rentier-,  testimony  untrust- 
worthy, vii.  3'JOtt. 

Macdaniel  and  Epan —  trial  of  for  conspiracy, 
vii.  3S7  8w  589-90/f. 

Macdowal  the  institutionalfct  qrioted,  vii.  390. 

Machiavelli  noticed,  vii.  598  b. 

Macmillan's  forms  ot  process  quoted,  vi.  334  n. 

Macpherson's  papers  noticed,  vii.  528  a. 

Magistrates.     See  Justices  of  Peace. 

Magnet —  reasonings  upon  the,  vii.  85  n. 

Magnqjism  as  an  illustration  of  the  theory  of 
credibility,  vii.  <Ab. 

Mahomedan —  oath  administered  to  a,  vii. 
4236. 

Maker  of  an  article — plan  for  preventing  for- 
gery of  his  mark,  vi  584-r>.  * 

Makeshift  evidence  analyzed,  vi.  57-00.  Un- 
original including  hearsay,  57.  Extrajudicially  writ- 
ten, 57-9.  Modifications  of  unoriginal  eviili  nee,  59. 
Points  of  infirmity  common  to  ;  ~idence, 
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59.    Faclenda  by  legislature  in  cose  or,  ttMft,    En- 
glish practice  in  regard  to,  60. 
Makeshift  evidence  hi  gcneial,  vii.   118-21. 
Nature  of  deficiency  in  securities  1  18.   Divided  Into 
extrajudicially  written,  and  unoriginal,  1  18-19.  Pro- 
perties common  to  £11  Kimis,  120-1.    Topics  to  be 
touched  on  in  relat'on  to  each,  iA. 
--  precautions  regai  dinjr,  \  n   l,Vj-f»*>  ;  — 
--  impropriety  ot  excluding  any  Kind  of,  vii.  159  61. 
Though  had,  hold  so  apt  to  he  believed,  that  must 
not  he  SCLII,  151*.    Other  luoun^ibteiieios  in  practice, 


----  nirangenipiit*  for  indicating;  the  amount  of  dan- 
ger in  receiving,  vii.  Hil-2. 

---  arrangements  for  diminishing  tlie  amount  of 
dimmer  from,  \ii  IG'2-I  Oath  ot  credence  or  sin- 
cerity, Ktt  Eventual  reinstatement  in  ease  of  nns- 
deeiHion,  103.  Liberty  ot  appeal,  and  liberty  of  re- 
ferenee,  i/>. 

--  importance  of  admitting  in  the  character  of  in- 
dicati\e,  in.  Ifii  ."). 

---  :I!KM  rations  of  English  law  in  regard  to,  vii. 
1G  ">-?.}.  1\^,  I'Mii^  memorandum  by  <iefendunt  against 
him  without  interrogation,  Ihti.  2</,  Kxolus  on  of 
siieh  (ioeument  afti-r  \\riterS  decease,  IC7-H.  3r/, 
m<  moiundimi  on  p  round  of  imtorthcom- 
,  \\  ithout  inquiry  as  to  cause,  10*8  -9.  Trail  - 
lij^-70  Adsc.titicius,  170-3. 

----  consideied  w«t)i  rcti-renco  to  safeguards  from 
deeeption,  \  i  Hil-(>. 

--  unnoticed  by  (iilhfit,  \i    183  * 

---  Sr/  1  xtrnji  diei.ill^  -\\ntton  ;  Ilenrs'«y  ;  Media; 
Mi'inoritcr  ;  Minuted  ,  Real  -re  port  oil  ;  Trauscilpti- 
tious. 

MulaJiJt*  —  UMIII  from  Roman  law,  vi.  2486. 
Malr  —  trial  of,  quoted,,  vii.  75  it. 
Malefactor.      #,•••  Criminal. 

c  —  a  i  lAs  of,  riiLOura^ed  by  judge- 

made  la\\t  vi.  1(>()  l». 
Malice  —  iiitcri-ncc  of  from  homicide,  and  of 

murder  from  tnalioo,  vi   M-7. 

meiimnK  of  in  Ln^h^h  law,  \i.  304  a. 
Malouc  and  Chalmers  —  controversy  between 

as  to  Ireland's  InrKeiiei,  vii.  I!i3n 

Malvcr^.ition  ollicial  —  use  of  official  evidence 

for  c»lu»rkili£,  \\    555 

Mandamus  —procedure  on,  vii,  4086,74. 

—  in  Kuitf'rt  Heneh,  \ii.  42f>3ft. 

—  ret  i  rn  to  a,  \  i.  4<»2  // 

Mandeville  —  Sir  John,  noticed,  vii.  89  a. 
Manifold  writing,  vi.  8.5  n*. 
--  machines,  vi   .r>7l>  n  ;  \ii.  MOri. 
Mjinslield  —  Loid,  his  conflict  with  Lord  C.nn- 
den,  M   lf.~>-s,  5,H. 

—  on  the  legislative  ]>owir  of  judges  vi  .  311  a. 

i—  chnrgn  utramst,  ot  altering  tho  record  in  \\ilkcs* 
PHM»,  »t  n  li(»0  a'id7< 

—  on  rules  of  e\?  li-nee,  \ii.  341 

—  noticed,  \i    1st,  i.(y'2a  t»Mi.  ,'{31  b,  353  n,  439  n. 
Manufactures     loi^ery  of  maker'*  maik  on  — 

plan  for  prc\rntion  of,  \i  584-.!. 

Manuscripts  of  (he  lationale  of  evidence  — 

editorial  nMiiarKs  on,  \i   L'Ol 

—  .SV<>  \\  riting  ;  AViitten  Kvidcnoo. 
Marluoiou^h  —  Diike  of,  noticed,  vii.  528  a. 
Marrip^e  —  (iretna  (ireen,  not  allowed  to  be 

prcj-^d  in  evidence  of  bigamy  ^ii   431  b. 

—  incapacities  to  the  contract  of,  vi.  527  n. 

—  contract-  Uhe  of  the  promulgation  paper  to,  \i. 
6,r)  n  t. 

--  formalities  of,  vi.  528. 

Marriages  and  their  dissolutions,  as  subject* 

of  registration,  \  i.  63  n,  5C7  a,  570-4.     See  Geiiealo  - 

gioal  facts.  ^ 
Martial  —  courts,   natural  procedure  in,  vii. 

321  «-3. 

Marvellous  —  the,  tendency  of  remotenesa  in 
0    time  and  place  to  make  it  believed,  vii.  694-90. 
Master  —  secrecy  of  examination  before,  vi. 

376,  468. 

—  in  Chancery—  origin  and  functions  of,  vi.  423. 
--  abuses  in  the  otnce  of,  regarding  fees,  vii.  217  6- 

220.     See  Chancery. 
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Master  in  Kings  Bench — examination  before, 

u.  493d 

—  of  the  Rolls—origin  and  Jurisdiction  of,  vi  423 

—  and  servant— effect  of  tho  relationship  of  in  in- 
fluencing e> Idence,  vi  160 A,  vii  5756-6 

Mathematics — questions  in  are  questions  of 
evidence,  vi  208  b  * 

Mathematical  improbability  distinguished 
from  ordinary,  vi  243  6-1  a 

—  reasoning  on  evidence,  adduced  as  an  illustration 
of  the  inapplicability  of  fixed  rules  vu   158  b 

Mathematicians — language  of,  witb  refeience 
to  the  expression  of  degrees  ot  persuasion,  vl  2-216 

Matter — la \VB  affecting,  vu  84-5 
Means  of  commission,  as  evidence  of  delin- 
quency, vu  \rj  b  6  a 

Mechanical  judicature,  vn   246-9 
Media — ti  ust  worthiness  ot  evidence  i  educed 
by  its  passing  tlnough,  vn   Ml 

—  evidence  transmitted  throuvli  an  indefinite  number 
of,  vii  1 54-9    I  )eci  ease  ot  probat i vo  tore**  with  ea<  h 
medium,  155     Such  evidence  should  onlj  be  admit* 
ted  undei  conditions,  15b      Does  not  increase  dan* 
gerofiraurl,  tb     Ancient  facts,  an  illustration  in 
practice,  157. 

Medic  me — tax  on,  cotnpaied  with  tax  on  jus- 
tice, vil,tf}776-8a 

MedtiatioJiKicr  warrants  in  Scotland,  vi  334  n 
Meeting — prclimmaiy,  of  parties,  to  discuss 
authenticity  of  docurrunts,  &c  ,  vi«     1S4  b  i,   187, 
189,  19 i&,  274  a,  270  «,  5:1)6       Recommended  as  a 
succedaneum  to  exclusion,  37 !  4 

to  dtcide  oika  method  of  intercourse,  notices, 

&c  vh  -2506       Ai 

Melville — Lord,  trial  of,  noticed,  vii   243 n 
Memorandum  See  Casually  written  evidence 

—  as  makeshift  e\  idence,  vi  r>H/r 

—  question  whether  a  witness  should  be  allowed  to 
consult  *i  380 -( »2      S*i»  Notes 

—  excluded  as  evidence  after  tho  \vi  itcr  s  decease,  vn 
167-8 

~~  by  defendant— used  against  him  n  ithout  oxamina- 
vll  1666 

Memoritei  evidence,  or  mippo<*cd  wiitten  evi- 
dence ti  ansmittcd  t  hi  ought  01  al  t  \  n  1 37  8 

Memoiy — helps  tof  how  tai  com|)*itil)le  with 
prevention  of  invention  on  the  pait  ot  witnesses, 
vi  446-51 

—  services  of  to  o\  idence,  vi   18  b 

—  suggest  it  e  question*  toi  assisting,  vi   391 

—  failure  ot,  an  intellectual  onu*»o  of  mioiiectness, 
vi  251  b      Vssummtr  the  aspc(  t  (>»  trior,  2V2 

—  how  refreshed,  2  «3 

—  written  evulonce  tiansimtted  Ihtough,  \n   1 37-8 
Meiiacemcnt,   as  cm  militant  uii  e\uicncc  ot 

delinquency,  vu    21       luhimatne   cin  umstancts 
applicable,  23-4.  f  • 

Mendacious  invention  on  the  pait  of  wit- 
nesses—  how  far  helps  to  i  erollection  consistent 
with  prevention  of,  vi  44f>-r>l 

Mendacity — definition  ot,  vi  222  a,  240  a 

—  nature  of  the  interest  that  w(ll  occasion,  vi6!50rt 
—effect  of  punishment  for  in  producing  truth,  vi  2086 

—  tiny  motive  may  serve  as  a  cauw  ot,  M  2^60 

—  knou  ledge  of  cir"umjacent  facts  necessaf^jto  the 
support  ot,  vi  2£M  h 

—  the  vat  iuus  crimes  uhich  consist  in,  vi   202  n 

—  murder  accorni  lished  by,  \  i  304  n,  ,W2  note  8 

— •  encouraged  by  recommending  plea  ot  not  guilty,  vi 

3)6 
— .  checked  by  publicity,  \i  $fia 

—  disposition  towards  on  tho  part  of  a  witness,  a 
subject  of  imestigatio  i,  M  403 

—exercise  of,  allowed  by  law  to  criminals,  on  principle 
of  self-defence,  vi  47Jt<* 

—  Involved  in  the  precision  required  ot  English  plead- 
ing, vii  276-7  * 

—  as  displayed  in  equity  practice,  vu  299  6-300 a 
~-  confessorial,  \if  34  £-5 

—  e\ifttt  nee  ot  depends  on  the  proportion  bet*  een  the 
mendacity  -promoc  ing,  and  the  mendacity -re?  train- 
ing motives,  vii  395 

—  the  evil  of  perjury  consists  In,  vu  40G-7  n. 


Mendacity — con  v  iction  of,  not  a  good  ground 
for  rejecting  a  witness,  vii.  406-9 

—  exclusion  ot  evidence  on  the  ground  of,  would  ex* 
elude  lawyers  and  judges  tn  415  20 

—  character  tor,  weight  that  should  be  given  to  as 
affecting  testimony,  vu.  587-9 

—  licence  for  in  the  practice  ot  giving  judgment  by 
default,  M  23 

Mendacity-license,  vi  298-302,  vn  203-70, 
415-20  Nature  of,  202 -4  Removal  of  punishment, 
262-3  Statement  not  called  evidence  but  allegation, 
263  (Jives  efficacy  to  allegations  even  when  they  are 
known  to  be  t  ilse,  2G3-4 

in  what  ca^es  granted,  vn  264-8  Origin  of 

punishment  fur  false  testimony,  with  oath  111  eccle- 
siastical coutts,  2Go  Bill  in  Equity,  2G6  Pleading. 
267 

uses  of  to  Judge  &  Co  without  the  help  of  writ* 

in,*,  \u  268-70 

—  -  01  igin  ot,  \  n   4r)S 

Men<Urity-sei  ving  infoi  m«ition  —  pi  evention 
of,  a  teason  for  icstricting  publicity  in  couits  of 
justice,  \i  jU>l-2 

Mental  tacts.     See  Psychological 

—  imbecility— impropuety  of  holding  as  aground  foi 
exclusion  ot  testimony,  M    103,   vu    427-32      At? 
Imbecility 

Memiry  —  denial  of  the  freezing  of,  by  a 

phvsicidn,  rti  9) A  <- 

Me  icy  —  fake  applications  of  the  power  of, 

vn   25ft  9 

Meigei—  doctrine  of,  vii   440<r 

Me  i  its — decisions  upon,  and  not  upon,  con- 

fciducd,  \n  2r?7 
Mobile  piooev* — irnpusomnent  in,  vi    136  a. 

None  in  Scotland,  IKi  n     Law  altered  in  Lugland, 

17871  a 

Method— what  it  consists  in,  vii   29  a 
Metiopolitan  police  magistracy—  creation  of 

tho,  vu   3276-Hii 
Mexicci — human  sacrifices  in,  noticed,  vu 

233-4  n 

—  tho  extent  civilization  may  reach  \\ ithout  writing, 
illustidted  irom,  \i    32c)/> 

Middlesex — ictfistei-oflire  in,  an  example  of 
tianscriptitious  pro  tip^ouitcd  evidences  vi   5(h&, 


— repisteis  to  be  kept  by,  vi   57- 
Mildione — ease  of  cited,  vii   423  n^ 
Mind — confusion  ot,  as  evidence  ot  guilt,  vn 

44-5 

Minisliy — ca^es  in  which  it  may  bo  interested 
pdi  tit  ularly  unmeet  for  judu  lal  pri\acy,  \  i  309-72 

Minors — ho\**  to  bo  kept  fioin  witnessing  in- 
decent exposures  in  couits  of  justice,  \i  «*G7& 

Itiinutcd  evidence,  or  buppobed  oial  through 
Button,  vn  13ft-9  * 

Minutes  ot  pieviously  collected  evidence — 
whether  to  be  admitted  '  \n  128 

Minuting  tebtimony,  vi  408-19  See  NoU- 
tion 

Mi  i  deles — fraudulent,  vn   572  n 

—  at  the  tomb  of  the  Abbe  Fans,  vi  271  b 
Mibchiets  ot  the  hist  itnd  second  orders  dis- 
tinguished, vi  fi3r)  a 

Misconduct  ot  jiulge — publicity  a  security 

against,  vi  3r>5 
Misdeci«ion  defined,  vi  106 

—  not  mentioned  in  law-books,  vu  388  b 

—  comparative  mischiefs  ot,  accoidmp  a*  it  Is  on  the 
aide  ot  the  plaintiff  or  defendant,  vu  591-**. 

—  public  ity  a  security  against,  vi  3)5 

—  t  Kclusiou  of  evidence  no  security  against,  vn.  386- 
90 

—  arrangements  for  indicating  the  amount  of  danger 
of,  fiom  makeshift  e\ idence,  vii   161 -2 »  for  dimi- 
nishing ttie  amount,  162-4 

Misdemeanor  —  unuitelligibibty  of  the  term, 
vn  412  £ 

—  proccdmc  by  indictment  in,  \\.  474-G 

—  tucd  in  absence  of  the  accused,  %ii  226  n*. 
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Misdemeanour — difference  between,  and  fe- 
lony, as  to  collection  of  evidence,  \i.  471. 

Misinterpretation  of  contessoiial  evidence, 
\ii.336-4  • 

Misrepresentation — securing  facts  against  by 
recordation,  vi.  796-80. 

Mitford  on  equity  quoted,  vii.  290,  303. 

Moliere  quoted,  vii  11  a. 

Monarch — sinister  interest  of  formerly  per- 
verted judicature,  vi.  106-11  a. 

Money — influence  of  as  a  source?  of  interest, 
vii.  397-400.  See  Pecuniary  Interest. 

—  influence  of  on  testimony,  \ii  57-J-5   See  Pecuniary 
Interest. 

—  sole  mean*  of  procuring  justice  under  judge-made 
law,  vi.  101  b 

Monopoly  of  knowledge — jargon  gives  to  tho 

lawyer,  \ii.  i'81  b. 
Montesquieu  noticed  or  quoted,  vi.  1208  ;  vii. 

521  6-22. 

Moral  causes  of  correctness  and  completeness 
in  testimony,  \i  18-21,  25(3-76.  bee  Motive  ,  Sanc- 
tion 

—  character  of  person  aroused  —  how  far  it  is  o\i- 
dence,  vii.  fifj-fil.     AVv  Character. 

—  faculties  concerned  in  trstminn^,  \i.  21N-I*. 

—  or  popular  .sanction-  >its  I'flVct*  on'fustnnony,  \\. 
2'AM,"J»»4-8.     6V  e  Sanction. 

Hd.'iptation  ot  the  ecreinoi.v  of  an  oath  to  the 

pointing  of,  \i.  .UO-1 

—  «-ense —  a  partisan  of,  and  partisan  <f  common 
sense  in  dispute,  \i.  ii3I>. 

Morality — twocodoof;  th.it  of  WVstnniMi'i- 

Hall,  and  that  of  the  public^  \ii   IsS 
Moral) LI£S — Conit  e  do,  ca<e  ot  cited,  vii.  G'J  b. 
Moravians  —  exemption1  ot   horn   oaths    \i. 

3slvl/fifr'l|. 

Moit{>.i^es — \\hether  they  slumld  be  I.ituil  >J 

vi.  "ih1. 

—  use  of  registration  \\ith  regard  to,  \i   ,ri7">/>.  • 

Mother  and  child  —  elfcct  of  the  i elation  be- 
tween, on  testimony,  \i   Ihl  ;  \ii   r>7*>-7. 
Motion  tor  an  mfoi  mimon,  vn.  470. 

—  causes — procedure  on,  \i.  isO-2;\ii  !f30i«  *.  round- 
ed on  aflida\it  e\id.  ne»«,  M.  !<>.'{/>,  lO'i/i 

—  business— eon  nictations  astothei>\ilsot,\ii.  215  U. 
Divided  into  motions  ot'oouive,  and  motiuiib  not  of 
course,  245. 

—  for  rule  to  show  came,  vi   47*3  ft -7  b. 

—  considerations  as  to  the  prnhahihty  of  am    new 
cause  of  being  discovered  in  nature,  \ii.  85/j-Gu 

—  sources  of  i  numerated,  \  ii  Hi /y-,p>. 

Motioiib  —  sham,  in  Chancery,  delay  b\,  \ii- 

2ir,-i7.  '* 

Motives — necessary  to  all  human  action**,  \\. 

242  a 

—  attributing,  gives  opportunities  for  bias  in  c\  i<kn«-e, 
vi.  216^/. 

—  influ*  nee  of  considered  in  instructions  re^Arding 
tho  effect  of  interest  on  testimony,  \ii   .r)»»7-7iJ 

—  tending  to  produce  belnf  in  tacts  dihcoiifoimablo 
to  con i  se  of  nature,  vn    lufi-ll. 

—  as  evidence  lor  or  against  d<  liii(]iionry,  MI   53-5. 
Motives  exterior  and  interior,  ,")4.  iiormcr  call  Jattt  r 
into  action,  ib.  Rather  neutralises  ihsprohabili/ing, 
than  creates  probabilizm^,  55.     Illustration,  f  8  b 

—  as  the  moral  cauhon  <>f  compk'tene^s  arid  correct- 
ness in  testimony,  vi.  2.">ti-f>0     The  cau^cot  action 
and  of  negation  to  act,  2A<>-7.    Meaning  and  imper- 
fectneba  oi  the  term  inotne,  ir57.  Defined  an  in  ten  Mt 
in  a  state  of  action,  257  b.     Sinister  as  applied  to 
interest,  258 a.     All  motives  referrablc  to  the  selt- 
regacding,  the  social,  arid  the  dissocial,  2.~>K     Any 
motive  may  produce  nther  veracity  or  mendacity, 
according  to  what  will  be  the  result  of  the  testi- 
mony, vi.  259;  vii.  394,  .Wl6-70a     No  motive  but 
what  is  capable  of  acting  with  any  degree  of  lorce, 
vi.  259-M. 

—  seductive  influence  of,  on  testimony  tf  witness,  vi. 
154-5. 

—  tutelarv  and  seductive,  vi  260  n 

Moveahle  and  real  property  —  factitious  dis- 
tinction between,  \i.  543. 


Moveables — right  to,  shown  by  possession. 

vi.  606.  '  . 

Multiplieate  srription,  for  the  purpose  of  pre- 
appointed  evidence,  vi.  512  A. 

Multiplication  of  writings—machines  for,  vi. 
57G-7  n. 

Multiplicity  of  witnesses— exclusion  for  want 
of,  \  ii.  520-31.  Pwiicatrs  taU»hoo  1  of  all  men  who^e 
testimony  is  not  supported  by  a  certain  number  of 
oMiers,  520.  Testimony  should  be  \\elKhud,  not 
counted,  521.  Demand  tor  two  \viinc*sc.H  examined, 
r>22-3.  Seeming  exceptions  to  the  mischief; — ca-es 
where  several  witnesses  necessarily  present,  f>24  ; 
Cuse^  whore  the  extent  of  the  oftenee  depends  oil 
the  ninnl)ers  ^ro^ent,  16. 

aberrations  ol  Roman  and  English  law  in  this 

respect,  vii.  525-.il.  One  witness  split  into  t\vo,  525. 
Generally  inflicted  by  statute,  not  by  jurisprudent  ml 
law,  f>2G  High  treason,  ft!ti-8.  hnented  in  this 


to  protect  the  traitors  of  >\  ilhain  Third's 

reign,  .V28.  HenitMlics  sugKesttMi  on  the  plan  of  fic- 

tions, WJ.  Application  of  the  principle  to  equity. 
,W  31. 

Minder  —  accomplished  through  porjury,  vi. 

30  i'/,  3-vJ,  notr  8. 

—  law  ;is  to,  vthrn  committed  bv  persons  who  have 
met  on  a  diiVerent  doi^n,  \\\.  T2,  and  ;i  t 

—  mfrrrrd-froin  malice,  M   ,"),"> 

us«'s  of  rciristratimi  to  supply  ctidcnrv  of,  vl.  .r)fl. 
rule  that  bo<l>  must  be  tound,  to  c«m  \-fot  ot,  coa- 
idertMi,  \n   f>s/>-!). 

—  instances  ol  circumstantial  evidence  as  to,  vii.  7ip)~G/i. 

Napoleon  rluinirti  rixed  as  the  greatest  despot 
tho  \\orld  e\ir  saw  \i  HO  I  a.  J^ccn-t  .*ystem  of  111- 
tcrio^atio'^  iibiiliMhod  by,  ib.  -^ 

Nat  in  Jil  or  (loinestic  procvdurorharactnized, 


with  technical,  \ii    107-0,  300. 
--  proposal  to  ha\e  loooursi1  to,  vn   320-1. 

—  -  a<  count  ol  the  existing  tribunals  of,  vii.  321. 

—  course  proscribid  by  in  relation  to  rt'co\eryof 
debts,  M    1,V) 

---  bin  den  of  proof  accordinK  to,  \5.  13G-7. 
Natiuv-  -  improbability  and  impossibility  de- 

Imcd  as  dihcontornuty  to  the  established  coursf  of, 

vii.  K3-1 

—  tin  iv  nuules  of  di^conforinity  to  the  course  of,  \i/. 
in  toto,  in  dc^ioc,  and  in  sptcic,  vn   81-01. 

—  facts  (lisoontorinablc  to  the  course  ot  -untrust  \\or- 

of  tho  ividence  on  \\hich  they  ha\e  been 
cd,  \n    l().v  r> 

-----  moth  os  tending  to  produce  affirmation  of,  und 
plief  in,  >ii   KHM1 

knouli-ilKc  of  the  course  of—  influence  it  has  on 
boliot,  MI  I«l-« 

—  a  pl'tinomcnon  at  variance  \\ith  a  uiricr  may  be  in 

with  a  narrower  law  of,  vii,  f>7/>. 


—  law  oi  —  meaning  of  \\\$  term,  \ii.  83/2,  D 

Nc?v  y  Hoard  —  bookh  ot,  an  example  of  olfieiul 

e\id(Mt   .*,  M.  ,P>.VW/. 
Nehiirhadiu-zzaivs  dreum  —  illustration  from, 

vi   511*  b 

Ncr^sitj  —  wills  of,  as  distinguished  from 

regular  testament^,  M.  Ml  -'2. 

—  use  of,  as  an  argument  for  tho  admissibility  of  evl- 
den<*/|\ii    Ih7. 

—  tWt<exprf'8.su>ii  does  not  imply  a  quality  of  matter, 
but  a  decree  of  persuasion,  vn   80  n. 

Negative  exclusions  of  evidence,  vii.  662-3. 

—  facts  distiiiKuislicd  from  positive,  vi.  217^-lHa. 
Nemo  teuclur  seipMHi  accusare  —  criticism  on 

the  maxim,  vii.  443.    Origin  of,  4JSH 
New  trial  (^i  the  ground  of  insufficient  evi- 

dence, vii.  IMtf. 
--  motion  for,  \i.  lOlflf,  413ft,  415;  \ii.l66a. 

Newspapers  —  accounts  of  important  trials  in, 

*  1.377. 

Newton  noticed,  vi.  205  a. 
Nieplai  of  Berlin—  the  case  of,  vii.  105  6. 
Nisi  prius  —  number  of  witnesses  cited  tof 

compared  with  number  examined,  vii.  635  n* 


GENERAL  INDEX  TO  THE 


Nolumu*  lege*  Anglic  mutari — uses  to  which 

the  expression  applied,  T!M  148 ;  %  ii  298 
Nomenclature— advantages  of,  vi  442. 

—  as  to  wills— inaptitude  of  the,  vi  549  6-50 
Non-demand  of  judicial  interference  from  dif- 
ficulty of  obtaining  it — a  cause  of  injustice,  vi  30  a 

Non-lawyers — why  the  introduction  to  Ra- 
tionale o"f  Evidence  appealed  to,  \i  5-6 

Non-notoriety  of  contracts,  &r  ,  an  evil  re- 
medied by  preappointed  evidence,  vi  51 1  a 

Non-penal  procedure — view  ot  the  principal 
facts  to  which  evidence  applies  in,  vi  21 r*  6  1«« 

Non-responsion,  and  false  or  evasive  respon- 
•ion,  as  evidence  of  delinquency,  vn  24-9 

Nonsense — more  readily  believed  than  facts 
simply  improbable,  vii  111 

—  psychology,  ethics,  pistcutics,  compared  to  non- 
sense verges  vi  239 

North — Hon  Rogei — his  account  of  the  con- 
flicts between  King's  Bench  and  Common  Picas, 
vii  382* 

North — Chief-Justice  and  Keeper,  noticed, 
vii.  285  n 

Notarial  authentication,  vi  523  n 

Notaries — advantage  of  having  as  witnesses 
to  deeds,  vi  525-6 

—  use  of,  fer  securing  the  propriety  of  a  contract,  \  i 
626*9     To  see  that  the  executor  be  not  legally  in- 
capacitated, that  it  bo  not  injurious  to  his  interest, 

A  that  he  knows  what  he  is  doing,  that  it  be  not  ille- 
gal, V26-7  Operations — attestation,  interrogation 
of  the  party,  and  notification  of  the  law,  127-8 
Contracts  peculiarly  calling  for  notification,  528-9 

—  honorary— propo^'1,  \i  529 4 JO     Justices,  clergy* 
men,  schoolmasters,  &c  ,  530 

Notation,  as  a  security  for  trustworthiness  of 

evidence,  vi  281 
Notation  and  recordation  of  testimony,  vi 

408-19  ,— 

—  —•uses  as  applied  to  orally  delivered,  vi  408-10 
Uses  to  judge,  409     To  suitors  as  a  security,  ib 
For  purpose0  of  appeal,  ib 

_  _  in  what  cases  to  be  employed,  iv  110-12  Divi- 
sion of  causes  into  reeordation-worthy  and  non- 
record  ation- worthy,  410  Criterion  ot  importance, 
411.  Permission  to  latter  being  recorded  on  paity 
paying  expense,  41 1  Cases  ha\  ing  a  peculiar  claim, 
412 

__  —  how  to  be  performed,  vi  412-14  Extent  of  mi- 
nuteness, 412  Interrogations  a*  well  as  answers, 
\b  Judge  should  record  for  his  own  use— instance, 
judges'  notes,  413  Thei  e  should  be  an  olhcial  bhoi  t- 
hand  writer,  414 

— —  practice  of  in  English  law,  vi  414-15  Summary 
procedure  before  justices,  £c  414  Regular  pioce 
dure,  415  < 

—  —  authentication  in  the  case  of,  vi   415-19     None 
required  to  judge's  note*jfor  his  own  use,  415*16 
Dangers  to  be  obviated,  416    Methods  tor  obviating, 
416-17 

Note-taking — a  means  of  publicity  in  courts 
of  justice,  vi  351  b 

Notes — whether  they  ought  to  be  consulUble 
in  delivering  testimony,  vi  31 «,  380-92  Cases  in 
which  chiefly  required — complexity,  figures,  length 
of  narrative,  &c  ,  386-7  Directions  tor  regulating 
the  privilege,  387  Matters  that  should  be  im?  'ired 
Into  as  to  the  origin  and  histoiy  of  the  document, 
388*  Notes  without  interrogation  would  be  on  a  par 
with  affidat  it,  389  Illustrations  cited  from  English 
practice,  Extracts  from  a  book  refused  as  evierice, 
389-90  Criticism  on  the  case,  391  -2 

—judges',  authority  of,  vi  413,  415 

—  all  persons  should  be  free  to  take,  of  evidence,  vi 
356 

Notice — chicaneries  about,  vn  249*55  Me- 
thod proposed  for  obviating,  by  preliminary  meet* 
ing,  «c«,  250  b  Held  received  when  it  has  not  been, 
and  not  received  when  it  has,  in  practice,  250-2 

Notices — judicial,  worded  so  as  to  be  inca- 
pable of  being  obeyed,  vii  417  8-18  a 

— •  ftham,  in  English  procedure,  vii  53  n 

•~  —  called  deutringasses,  delays  occasioned  by,  vii 


Notification  for  the  purposes  of  preappointed 
evidence,  vi  512  b. 

Notoriety  of  a  fact,  is  evidence  admitted  to 
be  complete,  vi  277-8  * 

Ndtre  Dame  —  illustration  of  French  law,  m 
a  charge  of  stealing  the  bell  of,  vii  52  n 

Nottingham  —  Lord,  noticed,  vi  534  » 

Nulhficat'on — principle  of  in  judicial  proce- 
dure, \ii  2r>5-62,  313  Either  on  plaintiff's  or  defen- 
dant's side— generally  latter,  255-6  Evils  enumera- 
ted, 256  Uncertainty  of  the  law,  ex  post  facto  law, 
punishment  misplaced,  pardon  misplaced,  ib  De- 
cisions upon  and  not  upon  the  merits,  257  Quibbles, 
2T7-8  Arbitrary  power  to  judges  to  be  strict  or 
lax  as  they  think  fit,  258-9  Weak  enforcement  of 
penal  law,  i  ft.  Amelioration  of  it  urged  as  a  substi- 
tute, 260  Statute  law  contemned,  313 

—  what  involved  in,  vi  65  n  • 

—  of  contracts  because  they  are  not  committed  to 
writing,  vi   123-34     See  Exclusion 

— .  ot  informal  contracts,  vi  G5,  84,  517-21  Sie  For- 
malities t  « 

—  of  ev idence  gives  impunity  to  mendacity,  vi  26 a 

—  bad  evidence  made  conclusive  by,  vi  24  a 

—  in  the  case  of  informal  documents  superaddcd  to 
formal,  vi   134-5 

Numbei  of  witnesses — effect  of  on  probative 
force,  vi  22  f6  «' 

Numbei  s — propriety  of  putting  in  \Vouls  in- 
stead of  figures,  on  important  occasions,  vi  5366 

Numeration  of  paiagraphs —  advantages  ot  in 
written  e\  idence,  \i  441-43,  485 

Nuncupative  will — statute  of  frauds  as  to, 

vi   5»A-7  4 

Nuremberg  chronicle,  quoted,  vn  89,  98  a, 
loo  " 

Gates  —  Titu%  the  perjuries  of,  vn   117  n 
Oaths  —  origin  of  the  administration  of,  vn 
V2C5 

—  historical  inquiry  as  to  commencement  of  the  prac- 
tice of  tender  ing,  vn  460  62 

—  breach  ot— the  mibch  et  ot  perjury  does  not  consist 
in,  MI  406-7  n 

—  as  a  security  for  the  trustworthiness  of  evidence, 
\l   '28  0,284,308-26,— 

—  nutuie  ot,  vi    408  9 

—  inefficiency  of  as  a  security  for  trustworthness,  vi 
300-15     Profess  to  put  tho  Almighty  at  the  com- 
mand of  man,  3096-10     U^elessness  to  justice  ex- 
emplified by  the  ease  with  \ihich  feelings  of  hu- 
manity neutiahze  them,  31  I    Not  required  in  House 
ot  Commons  312-13     Punishment  instead  of  oath 
to  otmatu  fals^  claims  for  money  at  Government 
oftices,  vi  313    Perjury  an  essential  of  English  jury 
ftrial   U4-15 

—  im&chie\ousn0ss  of  the  <Ybtem  of,    vl     315-18 
Foundation  ot  mendacity -licence,  316   Crimes  maj 
he  committed  m  presence  ot  Quakcis  and  others 
who  refuse  to  take,  tft     Stands  in  the  way  of  self - 
criminative,  and  compels  recoune  to  inferior  evi- 
dence, 317     Ongm  m  a  barbarous  state  of  society, 
318 

—  how  to  adapt  the  ceremony  of  in  the  bebt  man- 
ner to  its  purposes,  318-21      Carries  operation  of 
three  sanctions  —  religious,  political,  and  moral 
318-19     Arrangements  tor  pointing  the  torce  of 
the  religious  sanction,  319     Ot  the  political,  320 
Ot  the  moral,  321 

—  as  a  security,  under  past  and  present  sj sterna,  <\\ 
32 1  -5    Affords  a  certificate  of  veracity  to  liars,  322 
Roman   law  —  jura ment um  cxpurgatonum*  jura- 
mentum  wppletonum,  oath  ot  calumny,  322  3    En- 
glish tormoefore  a  jury— defects  ot,  32  i    Jparnsh 
law,  323  6-4      Hindoo,  324      Swedish,  324  b  c 

—  if  employed  in  other  cases,  should  they  m  exami- 
nation ot  defendant  mpenah?  vi  326.     Should  he 
tendered  at  all  events,  ib 

—  alterations  in  the  laws  regarding,  vi,  325  n 

—  mendacity*  never  punished  without,  vi  294     The 
criminality  thus  transferred  from  the  deception  to 
the  ceremom ,  i  b 

—  administration  of  in  Fcclesiastioal  Coints  check- 
ed, vii  458-9 

—  adimnHtiation  of  to  infants,  \il  428-9. 
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Oath s — exclude  the  testimony  of  those 

will  not  go  through  the  ceremony,  vi.   1156.  295; 
vii.  424  n  ||. 

—  practice  of  administering  to  parties,  once  in  use, 
vii  460. 

—  witness  should  pronounce—not  merely  hear,  \  1.321 . 

—  abolished  in  voluntary  affidavit*,  vi.  304  w.  In  other 
cashes,  381,  note  6. 

•7-  hill  relaxing  the  laws  as  to,  thrown  out,  vi.  381, 
9  note  fi. 

—  of  credence  or  sincerity  hy  a  litigant  founding  on 
makeshift  evidence,  vu.  HJ2-4. 

—  cxpurgatory  of  the  Romans,  vii.  70  ft. 

—  in  ^upplement,  vii.  71. 

—  uniVcraity— an  illustration  of  the  feebleness  of  the 
religious  sanction  in  ta\our  ot  truth,  vi  274. 

Obedience  to  the  law  —  source  of  the  dispo- 
sition toward*,  \ii.  330  a. 

Obligation — legal,  ri-k  of  subjection  to,  not  a 
ground  for  excluding  testimony,  MI.  4ti3. 

Oblivion — cireumMaMce&  in  which  statement 
of  suspicious,  vi.  441). 

—  application  of  pro-appointed  evidence  to  pro\i»n- 
tiun  of,  vi.  513A. 

—  securing  tarts  from  by  registration,  \i.  VJ //-NO. 

Offence—  atrocitv  of,  how  far  ground  lor  in- 
credibility, vii.  115-17. 

Offence* — divided  i«jto  burnable  mid  unbuin- 
able,  in  1346 

Olhee  copies,  vii.  100-70. 

Offices  for  <  on^ervation  of  tnuwiipts  of  con- 
tracts \i.  575-82.  iScf  Kcgistration  ;  TraiiM'ripti- 
tious. 

—  appointments  to  and  remo\al.s  from  a  «uhject  for 
registration,  M   .">i)7  ti 

—  judicial— creation  of  needleis  and  usck****,  >  ii,  306-7. 

Oiliceib  of  the  Hvv — eili^ct  of  inconvenience 
to  in  dfhi.vinK.iu.stuv,  vi.  f>2  b. 

—  public,  oases  in  which  they  are  im-  rested  unmeet 
for  judicial  pmacy,  vi  3M-72 

Official  evidence — received  \\ithont.  interro- 
gation and  I'thiT  securities  \i.  .I3.iff,  1606. 

public  ofiVe*  as  repositories  of,  vi  5.~>;M>1 .  Uses- 
direct,  and  collateral  or  indirect,  .r>"il-,r).  Collateral 
called  judicial  use,  .VM  Exemplification,  ib.  Sour  es 
of  trust  \\  01  thiness  -responsibility  and  impartiality, 
ft.r>0.  Responsibility  only  effectual  it  it  has  th«»  sanc- 
tion of  punishment,  557.  Absence  ot  responsibility 
in  public  boards,  ,V>7-!S.  Kules  for  estimating  and 
securing  trustworthiness  vi  .VHMjl . 

as  lurnisbed  by  judicial  office's,  v  1.501 -(I.     H«- 

gi- trillion  ot  instruments  and  operations  in  causes, 
.Vii  Use  to  parties  in  respect  to  suit  in  hand,  .%2 
Use  to  future  contingent  parties,  i/>  Use  to  the 
legislature  \i\  the  supply  of  statistics,  502-1.  Neglect 
ot  this  Kind  of  evidence  by  Knghsh;udges  and  legis- 
lators, 5f)4-fi. 

publicity  \\ith  relation  to,  \i.Jg  &•  i 

—  inspection  --authentication  b>,  vw  178. 

—  pre-appointcd  e\  idence,  \  i  72-If    ifc'f  IVe-appointed. 

—  written  evidence  — modes  ot  authentication  in  the 
case  ot,  MI.  180-1,  195 

Old  age.     See  Superannuation. 
Onomustic  signature  distinguished  from  sym- 
bolic, vi.  5156 

Onus  prvbamli.     See  Burden  o?  proof. 
Opinion — meaning  of  the  term,  vi.  229  &. 

—  declarations  of,  may  be  bought  to  any  absurdity, 
lx?caubC  cannot  be  disproved,  \i.  ;V)7. 

—  extent  to  which  compulsion  may  affect  the  progress 
of,  vii.  108. 

—  impossibility  of  proving  hy  extraneous  evidence, 
\H  421. 

—  lawyers'  of  tln'ir  own  system  —  absurdity  of  con- 
fidinpin,  vii.  2i36-14<r. 

—  trade  in— causes  of  the,  \ii.  2806,  considered  at 
length,  315-18. 

Opulence — effect  of  in  weakening  pecuniary 
temptation,  vii.  397. 

—  as  evidence  disproving  charges  of  predatory  of- 
fences, vii.  G2. 

Oral  contracts— exclusion  of  evidence  as  to, 

Ti.  129-32. 

—  evidence— inapplicability  of  authentication  to,  vi. 
120. 


Oral  evidence   compared  with  written,   vi. 

170-1. 
--  supposed  real  trannmittod  through,  vii.  152-4. 

—  and  epistolary  evidence  compared,  \i.  424-6.    Par- 
ticularity, 424     InterroKatcdness,  f6.    Obstruction 
of  mendacious  invention,  ib     Hecollectednoss,  425. 
Distinctness,  ib.    Sa\  inj?  of  time,  425  n. 

—  t-\i(ience  --.supposed,  through  oral,  or  hearsay  evi- 
dence, vii   132-4 

--  excluded  in  the  proof  of  certain  contracts*  vi. 

12N-31      St'e  Exclusion. 
--  supposed,  transmitted  through  \\ritten,  or  ml- 

nut<d  evidence,  v  i  138-9 
--  more  liable  to  incorrectness  of  exprgptfion  than 

written,  vi   25  la 

—  culmination—epistolary  should  not  shut  the  door 
against,  vi.  131-0. 

—  interrogation,  vi.  383-ti.     Rules  -  Promptitude  of 
answer  tor  obviating  imcntion,  \c.,  3b3  ;  questions 
one  hy  out1,  and  not  in  strings,  3^4  ;  questions  aris- 
ing out  of  the  answers   384-5;  respoiibiou  should 
be  in  judge's  presence,  385  -6 

--  lines  of  notation  and  recordation  to,  vl.  408-10. 

.SV<»  Notation. 
----  is  the  beneficial  peculiarity  in  JUM  -trial,  vi.  506  b- 

r>07. 
---  Kngland  hastho  credit  of  originating,  vi.  5066-7. 

—  personal  evidence—  nature  of  authentication  with 
reterene^  to,  \ii.  17  \b-lbfi. 

----  su  ppoM'd—  v,  ritten  e\  i<lt  nee  transmitted  through, 
\ii.  137-8.  / 

—  \\  ills—regulation  of  statute  of  fraudbas  to,  vi.  545  6, 
MfJ-7 

Ordeals  —  belong  to  the  same  state  of  society 

as  oath*,  vi.  318/>. 
Order  —  what  it  consists  in,  \ii.  "29  a. 

—  special,  in  equity,  iyr  admission  of  evidence,  vi.  490. 
Ordinar)  —  Lord,  in  Scotland,  factitious  de- 

lay in  procedure  before,  vii.  2*21-5.     .s«v  Session  — 

Court  of. 

---   on  oaths  and  witnesses  in  Scotland,  vi  421  6-2  a. 
Original  evidence  compared  with  transcrip- 

titious,  vi    171-  1. 
—-regulations  lor  substituting  transcript  to,  where 

necessary,  \ii.  143-9.     See  Transcript. 

—  no  transcript  ever  exactly  on  a  par  with,vii.  1436-4  a. 

—  and  transciipt—  -how  to  distinguish  between,  vii. 
150-2. 

—  prt'iippointed  evidence,  as  distinguished  from  tran- 
scriptitious,  vi.  .r>08. 

Outrliton  quoted,  vi.  491,  492  n,  493-6. 

—  bis  arguments  against  publicity  of  e\idence  com- 
bated, vi.  357-8. 

Outlawry  —  the   punishment  of  poverty  or 

absence  abroad,  vii   251,  3336 
Owen  v.  YViirlAirtoii,  case  of,  vi.  226  w*. 
Oxford  —  oaths  at,  vi.  274. 

Piijii  —  ;i  motive  con#<pondont  to  every  gpe- 


Pains.      See  Ph'a^iiroH  and  Pains. 

Piiley  quoted,  vi*  271  //. 

Palmer  on  co^ts  cited,  vii.  311. 

PalmNtry  —  sources  of  credulity  illustrated 

trom,  vii.  107. 
PapfM^i-  adoption  of  different  kinds  of  for 

diiHlrent  species  of  contract,  vi.  522. 

—  indications  of  s^uriuuhiiebs  from  the  nature  of,  vii. 
181  A-2. 

Papers  —  criminative,  inferences  from  posses- 

sion of  \n.  136-14. 
Paragraphs  in   written  evidence  should  be 

short  and  numbered,  vi  441-3,  485. 
Pardon  —  method  of  granting,  vii.257  n*9  4256. 

—  f  fiVct  of  in  restoring  competency  of  witness,  vii. 


—  use  of  a  .-cale  of  probative  force  for  the  application 
of  the  power  of,  vi.  228  ft. 

—  pow>  r  of  exercised  in  the  principle  of  nullification, 
vii.  2*>(iA-7tf. 

—  power  of  possessed  by  witness  absenting  himself, 
>ii.3f>l£. 

—  abuses  that  the  practice  of  may  give  occasion  to, 
vii.  W8-!>. 
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GENERAL  INDEX  TO  THE 


Parent  and  child  —  effect  of  the  relation  be- 

tween on  testimony,  vi  161,  vh  576. 
Paris  —  Abbe,  miracles  at  the  tomb  of,  vi. 


Parker  —  Chief-justice,  noticed,  vii.  492  n 
Parliament  —  acts  of      See  Statutes. 

—  the  early  attempts  of  at  law  reform,  *ti  2G9-70n 

—  disclosure  of  Information  refused  in  by  nunibteis, 
&c.  vi.  96  a. 

—  contempt  shown  by  judges  to  the  authority  of,  vii 
911*15. 

—  committee  of,  mode  of  collecting  evidence  before, 
vi  35&.4fc 

Parliamentary  debates  —  publication  of,  vi 

78-9 

Partial  counsel  —  purging  a  wit  nebs  of,  vn. 

440  ft, 

Partiality  or  enmity  of  witness  —  effect  of 
See  Cautionary  Instructions 

—  necessary  to  the  making  incorrect  e\  idenco  produce 
deception,  vi  21  16-i  2  a 

—  between  interrogator  and  intcrrogatecs,  how  far 
it  may  be  calculated  on,  \i  346-7 

—  how  it  may  affect  the  cognisance  taken  by  the  mind 
of  a  fact,  vii  571 

•—probably  an  originating  cause  of  exclusio  i  of  e\i- 

gence,  vii  301  a 
Particep^cnmims  —  (  vidcnoe  of  not  excluded, 

though  uniting  interest  and  improbity,  \u  414-5 
Particularity  —  an  mteinal  security  ior  evi- 

dence, vi  283,  286*7 

—  of  testimony  —  interrogation  tends  to  produce,  \i 


Partnership  —  enhance  omand  dissolution  of 
a  subject  for  registration,  \i  567  "       * 

—  between  judges  and  lawyers,  vii  201  -9    See  Interest 
sinister 

Party — only  by  his  examination  that  his  pe- 
cuniary circumstances  can  be  kno*  11,  vi  303  b-\n 

—  and  tt  it  ness  —  false  distinction  between  in  some 
cases,  vi  281  w 

—  evidence  of  against  himself,  the  best,vi  137a,  \n  26 

—  manner  in  whichhis  interest  would  affect  testimony 
by  him  in  relation  to  the  suit,  vii.  081-4 

—  evidence  of,  so  plainly  subject  to  interest,  that  it 
does  not  deceive,  vii   124, 1476 

—  evidence  oi  more  trustworthy  than  that  of  an  in- 
terebted  witness,  Mi  4016 

—  self-inculpative  evidence  of— prejudices  as  to  oaths 
preclude,  vi  317 

—  impropriety  of  excluding  tho  te&tiinony  of,  foi  or 
against  himself,  \  n  487*V 

~-  one  calling  ior  production  of  the  casual  soiipt  of 
another,  vn  123  6-24  a    One  offering  his  own,  Ul-5 

—  feeling — influence  of  on  judge,  t  u  2~j£) 

—  spirit — effect  of  on  the  administration  ofcjustice4, 
vii  450 

Parties.    See  Suitors  « 

—  to  a  cause — should  be  examined  under  the  sanction 
of  punishment  fur  the  truth  ot  what  they  state,  \i 
297-J02  « 

—  exclusion  of  from  the  presence  ot  the  judge,  vii 
226-33     Managed  by  rendering  their  presence  nu- 
gatory, 226    Character  ot  their  testimony  —  mime- 
diate  and  non-immediate,  227*    functions  for  per- 
formance of  which  the plamtiftN  presence  requisite, 
228 ,— for  which  the  defendant's  requisite,  I^-JO  ,— 
for  which  that  of  both  requisite,  230  2     Am*°ipa- 
tive  survey,  230 

—  the  exclusion  of  their  testimony  for  or  against 
other  parties  on  the  same  bide,  considered,  vn  50(>- 
17     See  Co-  parties 

~- •  the  exclusion  of  their  testimony  regarding  the  au- 
thenticity of  deeds  considered,  vn,  1896-90 

—  propriety  of  their  examining,  and  being  examined 
by,  each  other,  witnesses,  &c.  in  suits,  M  334-45 
See  Interrogation 

«--  thould  be  subject  to  intertogation  by  their  own 
advocates,  vi  &*6  8 

—  preliminary  e\  ami  nation  of  would  have  destroyed 
profit  from  rnaliifide  causes  vi  470 

~  initial  or  preliminary  meeting  of.    See  Meeting- 
Preliminary 

—» protection  of  from  \iolence,  &c   a  reason  for  re 
stricting  publicity  m  courts  of  Justice,  vi  3606-61 

Patent  rights,  as  subjects  of  evidence,  vi  5  n 


Paternity  —  false  presumption  of  from  hut- 

band's  non-expatriation,  vi.  63  6-4 
Pathological  evidence^  vn.  45  nj. 
Patronage  —  profit  of  to  the  holder,  vi.  422* 
Payment  m<\y  be  a  criterion  of  admission  as 

a  spectator  to  courts  of  justice,  vi  361 
Peace  —  justice  of     See  Justice  of  Peace 
Peakc  on  Exclusion  of  Evidence,  vii   341  a. 

—  on  Subpoenas,  \i   102  n 

—  noticed  or  quoted,  vi  6  w,  102  n,  137,  139,  1406,  187* 
vu  186-7  w,J40  1,  43!>w,  i75,  481 

Pecuniciiy  mteiest  —  tho  only  one  of  which 
lawyers  \\ill  admit  the  influence,  \i  258,  475 

--  exclusion  of  evidence  on  the  ground  ot,  consi- 
der d,  vi  105  6,  1546,  vii  397-400  6<tt  Interebt 

--  liou  tar  its  torce  is  capable  of  measurement,  >n. 
5G8A-9«e 

--  considered  as  a  ground  oi  untrustworthtness  m 
testimony,  \i  156  CO  ,  vn  573-75  Amount  ot  the 
sum  to  be  considuul  along  with  pecuniary  circum- 
<>tances  of  tfc  e  individual,  573  Value  of  contingent 
sums  according  to  nature  ot  contingency,  574  Loss 
of  a  given  sum  greater  eflect  than  coriespondent 
gnn,  5<r> 

—  ttputdtion  —  how  far  the  preservation  of  justifies 
restrictions  on  judicial  publicity,  vi  3636 

Peel  —  Si  i  Hobeit,  Ins  la*v  reforms,  vi   202  ft- 

20Jff  ,    ML    214  71* 

Penal  ruiibcs  —  distinguished  horn  non-pen  ilf 

vn  Gn 

--  ha^c  a  peculiar  claim  for  recoidation,  u.  412  a 
--  pi  ocedure  m,  \  i  471  -9 

—  law  —  amehoiation  of  urged  in  place  of  its  weak 
eniorci  niuit,  \n  260 

--  \ie\*  ot  the  principal  facts  to  uhich  evidence 

applies  in,  \i  2156     <$ 
--  counteraction  as  to,  bet  w  ecn  legislator  and  judge, 

the  former  creating,  Litter  neutt  aiismg,  \i  «i7b?/ 
--  use  of   registration  of  genealogical  facts  (\iz 

births,  deaths,  and  matriages)  to,  vi  571-3 
--  defects  of,  illustratid  in  tho  exclusion  of  ciian- 
'  native  evidence,  MI  318-9 
Penance  in  ccclebidstical  courts,  vi   494  n 
Penitential  inrulpative  evidence,  vn   33, 
People  —  the,  then  taculties  depnived  by  law- 

yers, in  204-5 

—  thoir  knowledge  of  the  evils  of  the  legal  system 
checked  by  the  use  ot  technical  language,  \n  280-1 

—  intellectual  faculties  of  corrupted  tlnough  Ugal 
fictions,  vii  ii87  6,  4,}b  b 

Peircption  a  bouiro  of  testimony,  vi    18  b 

—  mamess  to  or  remoteness  from  the  eeat  of,  as  af- 
fecting evidence,  A  i   15 

Pcmpient  and  deposing  witnesses,  vi  222  a; 

vii 


—  \vh^:  constitutes  vi  222  a 

—  exculpatnc  cWnnon,  cnminative  uncommon,  \i. 
155  b,  vn   521A-22 

—  use  of  a  collection  of  cases  of,  uith  nature  of  each 
fdsehood  told,  vi  24b6 

—  instances  in  which  it  has  been  supported  by  the 
religious  sanction,  vi  271  b 

—  singular  rules  of  Hindoo  law  as  to,  vi  27  1  6-72,  32  i 

—  absurdity  of  punishment  for,  instead  ot  for  the  evil 
committed  through  it,  vi  297  ,  406-7  n  *. 

—  Roman  and  French  law  of,  M  J02-3 

—  a  necessary  ingredient  of  jury  -trial  in  England, 
u    314 

—  fear  of,  alleged  i  eason  for  no  counter-evidence  m 
equity  causes,  vi  371 

—  the  necessary  ingredients  in,  according  to  English 
law,  vi  381,  note  5 

—  murder  accomplished  through,  vi  304,  382  note  8 

—  prosecution  of  witness  foi  at  pubic  evjttme,  \i. 
382,  note  11 

—  indictment  for,  precludes  amendment  in  equity,  vi 
45*36 

—  punishment  for,  the  only  check  in  I  ngland  on 
falsehood  in  afhda>  it,  vi  460 

—  judges  tr&ting  as  a  Joke,  vi  465  a 

—  nourished  by  the  system  of  affidavit  evidence,  vi  497 

—  conviction  of,  no  good  ground  for  excluding  a  wit 
ness,  *h  406-9. 

—  danger  of,  the  argument  for  e\clp«!cn-~  would  ap- 
ply most  btrongly  to  the  best  e\  idence,  vii  482* 


TWO  VOLUMES  ON  EVIDENCE.   ". 
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Perjury  of  an  extraneous  witness  must  almost 
alwa>  s  be  attended  by  subornation,  vii.  408. 

—  person  convicted  of,  should  be  examined  as  to  the 
conviction,  instead  of  b$mg  rejected  as  a  witness, 
vii.  409-10  a. 

—  the  ancient  law  as  to,  vii.  4G1  -2 

—  feebleness  of  the  remedies  against,  to  the  injured 
party,  vii.  48M  6-89. 

—  effect  that  the  commission  of  by  a  witness  should 
havo  on  the  weight  ot  his  testimony,  vii.  fj.S7-!>. 

—  6V?  Oath  ;  Punishment  as  a  security. 

Perkins  —  case  of,  cited,  vi.  989. 
Permanence  as  a  security  tor  evidence,  vi. 

2S3.  2H<MK).     A  check  on  the*  judge,  21M. 

—  of  evidence—  writing  neces^aiy  to,  vi.  3286. 

Permanent  evidence  compared  \\ith  unper- 

manent,  vi.  170-1. 
Personal  evidence   compared  with  real,    \i. 


—  and  real  property—  a  factitious  distinction,  vi.  M3. 

—  oral  evidence  —  authentication  \\ith  reference  tu, 
vii.  174/>-5«.  * 

Personation  —  a  species  of  mendacity,  \i  2!)'2/if 

3H1  note  4. 

PerMiasion  —  meaning  of  term,  vi.  229  />. 

—  degrees  of,  how  cxpresMble,  vi.  lu'-J7. 

—  --  expression  ot,  conveyed  in  t'ie  words  impro- 
bability and  impossibility,  vii.  70-1* 

—  dirteience  bctvvieii,  in  the  case  ot  individual  facts 
and  hpcries  ot  facts  vii    S3-4. 

—  alhnnative  and  dibathrnmti\tk  —  foundation  of,  vi. 


—  and  probative  force—  degrees  of,huw  measured,  vi. 
'J'-M-3.->. 

IViu  —  an  instance  of  ^ic  extent  civilization 
may  roach  without  writing,  vi.  3^'J  6. 

Petit  jury.     N<v  Jui).1 

Pttttio  jtnncijm  —  the  power  of  in  debate,  vii. 

4-iiA-2«. 
Petition  in  bankruptcy  makes  the  evidence  of 

a  party  he  taken,  4*H  &-!/*/ 
Petty  —  Lord  Henry,  remarks  of  ou  fees  to 

auditom  of  public  accounts  vii   2'H)  n  f 
Phenomena  —  influence  which  ti  knowledge 

of  the  cuurso  of  nature  has  on  belief  in,  vii.  IM-s 
Philip^  v.  Fowler  —  case  of,  cited,  vi.  sWtiw  *. 

—  Constartia  —  account  of  proceedings  in  (  hanccry 
quoted  iroin,  vii   211/-JON. 

Phillips  on  evidence  refeired  to,  \i.  WJ7  ;   vii. 

113,  109,  170-1,  .IVi,  400-!>,  4!>S,  ,r>f>l-8. 

PhriMiolcgv  alluded  to,  vii.  4#tf  1-4  a 
Phrjne  —  case  of,  cited,  vii.  £;\'2  l>. 
Phv&ical  and  p*}choloyical  fiictsdiMir.pui^jed, 

vi.  21o/>-17ff  * 

—  impossibility  —  questions  as  to  vcrhal  impost  con- 
ioumled  with,  vu.  7h  h'2 

—  impiatticahil.tv-  di  third,  vi   32S  n  t 

—  sanction—  its  tilcet  on  evidence,  vi.  19,  260-1,202-1. 
>r<j  S  anot  ion. 

Physicians  —  might  be  emplo}ed  as  temporary 

recorders  vi.  HI  a. 
Pillory  as  a  punishment,  \i.  134,  21)7  /;  —  aho- 

hbhul,  ?/>.  92. 

Piou*  frauds  —  interests  producing,  vii.  57-  n. 

Pitt  —-delivering  testimon}  at  Tooke's  trial, 
vii.  251  a 

Place  —  particulaiity  as  to,  in  instruments  of 
accusation,  MI.  3S. 

Plaintiff  —  testimony  of  —  the  course  pursued 
in  regard  to  hy  rnpli^h  law,  vii.  4H(J-r»G. 

_  —  m  what  easts  recenable  in  his  own  behalf,  vii. 
4H9-(J4.  Criminal  ca^c^,  48(<-(JO.  Motion  tor  at- 
tachment, 4'»0.  KAcIusion  in  cases  where  prosecutor 
rewarded,  4!K)-2.  Case  of  a  traveller  suing  the  hun- 
dred, 492.  Admittance  of  plaintiff  '^testimony  to  the 
effect  of  giving  commencement  to  a  hint  in  equity, 
492-3. 

--  in  what  ca«es  compellahlo  at  instance  of  defen- 
dant, vii.  494-6.  Inconsistencies  of  English  law,  in 
criminal,  common  law,  and  equity  procedure,  16. 


Plaintiff  —  the  le^al  service  required  by  from 

the  judge,  vi.  8//,  210. 

—  effect  of  depriving  him  of  evidence  by  exclusion* 
vi.  8fiA-7ff 

—  deficiency  of  ev  idence  on  his  side  producing  nonsuit. 
vi.  104  a.  * 

—  lals<*  testimony  hy  in  his  own  favour  more  danger- 
ous  than  liy  defendant,  vi   1.%  6-7  a 

—  propriety  of  his*  being  entitled  to  examine  witnesses 
and  parties,  andot  hib  liability  to  such  examination, 
discussed,  vi   331-45.     AVe  Interrogation. 

—  how  far  the  position  of,  gi*e^  greater  facilities  to 
unjust  demands  than  that  uf  <le.en.Jant,  vi   4336. 

•-  functions  for  the  pertormance  of  which  his  pre- 

sence requisite  in  court,  ui  22S-D. 
-  MI  t  proposed  to  bi«  commence«lh\  .with  instrument 

ot  demand,  vii   270-1. 

—  should  not  have  judgment  hy  default,  unless  ho 
produce  evidence,  vn.  547. 

—  mischief  ot  misdecision  against,  as  compared  with 
inisdoeMon  against  defendant,  vii.  Wl-3. 

on  the  sanu1  *»ide  —  exclusion  of  the 
of,  for  and  against  tach  other,  vii.  507-9. 
Pica  ofguilt\  or  not  guilty,  vi.  473. 
-  in  civil  action,  \i.  480  w.    >«>  I'leading 

—  coinnion.     See  Common  Pleas. 

ronsidiMTd  as  ufloi  ding  evidence,  vi. 
l//>'»-7,  3<>4.  Kcnderrd  conclusive  evidence 
throinrh  means  ol  judgment  bv  default,  vi.  22.6-3  5 
vii.  r>l,W;-7.  ^ 

—  and  r\idi-nce  —  fal-e  distinction  between,  vi.  23; 
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--  modifications  of  in  use,  vi-  ^73-4  Declaration  and 
pica  at  common  law,  i/>  Mill  in  equity,  274. 

—  vviitten—  vihes  of,  \\ith  the  other  device*?,  to  judges 
and  Iiiu\ei8,  \n.  %^74  5 

--  tlic  pietendedfeise  of  (v^oiTtainty)  considered, 
vii.  '275-!*.  '1  he  certainty  mcndaciourf,  276-7  The 
titles  under  which  a  claim  may  he  made,  'J78.  Va- 
riety of*  omits,  '279. 

—  idea  of  a  b.\  stem  of,  adapted  to  tl  c1  ends  «  f  justice, 
vii  L'70-'2.     In.strument  of  d>  iiiund,  with  its  heads, 
270-1.  Preliminary  meeting  would  prevent  the  false- 
hoods oi  \viittcii  pleadings,  272 

—  n/v/  iv»/v  eompaunl  \\ith  written,  ^i.  26  a. 

—  interi'stsHhat  havo  regulated  the  sjstemof,  vi.  479. 

—  Mpreial—  ahoiinon  of,  recommended*  vii.  325-6. 

—  v\rittcn  —  use  and  atousc  of,  vi.  327-32. 

Plcasuie  —  a  motive  correspondent  to  every 

species  of,  vi.  '2.Y7  ft-8. 
Pleasures  and  panib  ns  the  source  of  motives, 

MI   3fi3 
---  lj,,t  of  the  pi  inc  pal,  which  act  as  sources  of 

interest  in  testimony,  vii.  567.     Pecuniary  interest 

and  aversion  to  labour,  the  only  ones  that  admit  of 

measurement,  M>H. 

of  pTosecution  —  thani,  vii.  284-5. 
IClcmenfa  —  tahlc  of  facts  as  to  the 

human  body,  translated  from,  vii.  9. 
Phnv  noticed,  vii.  iH!)a. 
Plow  den  the  uistitutionali^t  noticed,  vi.  205  b; 

vii   3'3/>,,r>f/7/y 

Plunder  an  ohjVct  of  civil  procedure,  vi.479a. 
Police  —  eilicacy  of  the  metropolitan,  vi.471  n. 

—  -ftiag'stracy  of  the  metropolu—  creation  of  the,  vii. 
3*27  t>-*a  % 

—  niji^istratoH  —  secrecy  of  Home  inquiries  before,  vi. 


T*t\\ i *t«- 


Policy — use  of  the  term  by  lawjers,  vii.  3JO  A, 

481  71. 

Political  biu* — how  jud^c  can  act  on,  \ii.  308. 

—  offenres.-puhluity  and  piivacy  in  trial  of,  consi- 
dered, vi. :  0^-^72.  (  *ee  Publicity  and  Privacy-  caaes 
particularly  unnuet  ) 

—  oltendertj-interistH  that  shield  them  from  justice, 
vii   4."»0. 

—  or  hgal  sanction—method  of  p<»inting  the  force  of 
in  the  cube  ol  oath-,  vi   .T20 

effect  oi  on  evidence,  vi.  20  b,  2GO-1.2G8-70.  See 

Sanction. 
Pour — the  crimes  \\hirh  they  are  liahle  to  be 

hiiapocted  of,  tried  with  imperfpct  eviiknce,  vii.  505. 

—  no  justice  to-  the,  but  criminal,  vii.  305  a. 
Popish  rccu*ants — treatment  ot  as  to  testi- 
mony, vii  421. 
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Popular  feeling  —  its  inability  to  effectuate 
law  reform  vii  208  6,  209  a* 

—  or  moral  sanction,  its  effect  on  evidence,  vi  19-20, 
260  1,  2'i4-8.     See  Sanction. 

Popularity  —  device  for  securing,  by  making 

cruel  laws  and  restricting  their  efficacy,  vu  2)8-9 
Purpbynan  scale*  vi.  286  b 
Positive  facts  distinguished  from  negative, 

vi.  217M8 a. 

Possession — circumstantial  euclenre  of  de- 
linquency from,  vii  11-1)  Actual  and  antecedent, 
11  Infirmative  facts— unconsciousness,  clandestine 
introduction,  forcible  introduction,  non -identity, 
view  of  furtherance  of  justice,  12  Criminative  wi  i- 
ten  evidence.  12-13  Difference  between  writing  of 
party,  and  of  other  person  addressing  him,  B 

—  indistinctness  of  the  ideas  attached  to  the  word, 
vii  \\l> 

Possibility  and  impossibility     See  Impo^si- 

bility,  Incredibility 
Paste*  109  a  pt  wrum,  and  pi  lora  posfet  torum,  or 

evidence  from  chains  of  events,  vn  6*2-4 
Poverty — punished  by  outlawry,  vn  254 

—  not  want  ot  merits,  chief  cause  why  defendant* 
make  no  appearance,  vu  546 

Practice — English,  in  regaid  to  the^  evils  of 

vexation  in  producing  evidence,  vi   103-4  * 
_  —  how  a  cause  put  oif  by,  in  absence  of  a  witness, 

vi  01*. 
•—  —  Set9  English  Law 

Preappointed  evidence  —  diiFerence  between 
andunpreappomted,  vi  68-71,  2196  The  diffeience 
developed,  68-70  Inconsistency  and  confusion  ft  om 
want  of  right  comprehension  of,  in  English  prac- 
tice, 70-1  ^*  *  * 

—  —  compared  with  casual,  vi  173  a 

— •  —  considci  ed»  \  i*  60-7,  508- W ,— Nature  and  01  igm, 
60-1  Uses  anti-litigious  and  statistic,  61  2  Legisla- 
tor's duties  in  relation  to,  62  Subject-matters  62-  * 
Formalities  for  contracts  considered  as  a  branch 
of,  64,  517-30  Means  of  enforcing  their  observance, 
64-5,  517-25  Wills,  66-7,  530-51  Sec  Formalities , 
Wills 

—  —  in  general,  vi  508  13     Purposes,  ftOH     Original 
and  tramcriptitious,  ib    Objects ,— la\v  s,  oontt acts, 
facts,  509     Advantages— divided  into  collateral  and 
direct,  510    Uses — to  individuals,  to  judge,  to  legis- 
lator in  the  way  oi  statistics,  \c  511-12    Formah- 
ties— scription,  authentication,  examination,  mul- 
tipiicate  scription,  registration,  and  notification, 
512  13 

legally  opera  the  facts  considered  as  subject- 
matters  of,  v I  62-4,  566-7 1  Duties  of  legiblatoi ,  «%6 
Nature  ot  facts  to  bo  registered,  dmderi  into— 1st, 
regularly  occurring  (as  those  affecting  condition, 
and  those  affecting  collatne  and  ablative  facts,) 
and,  2<2,  casualties,  567  By  \vhom  should  reg^stia- 
tion  bepeiformable,  567-63  How  to  secure  the 
veiityof  such  evidence,  569-70,  Eventual  punish- 
ment for  falsehood  in  all  cftea  —  countei- inter i'& 
gation  where  attainable,  569  Instructions,  570 
See  Genealogical  tacts 

the  principle  ot,  as  t»xemplified»in  real  evidence, 

vi  583-5  Fences  landmarks,  standards  of  quantity 
and  quality,  revenue  stunps,  makers  name,  r>83 
Fabrication  of  a  makei  'a  mat  k  a  species  ot  iorpcry, 

584  Registration  ot  marks,  ?6  *  IlJustration  horn 
copyright  act  lor  designs,  ib  n     Penalty  on/iaud, 

585  ^k_ 

—  —  unnoticed  by  Gilbert,  vi   18  J  b  ^* 

—  —  See  Contract ,  Formalities ,  Genealogical  Facts , 
Laws,  Official  JIM  deuce,  Registration,  Wills 

Preappointed  official  evidence,  vi  7*2-9,  553- 
66.  Application  to  transactions  of  offices  at  large, 
72*6.  Direct  and  collateral  uses  (viz  judicial  and 
statistic),  72,  554-5  How  trust*  01  thine*»s  to  be  esti- 
mated, 72-3— how  to  be  secured,  74-6  Transact  oris 
of  judicial  offices,  76-7*  6 16- 7  Laws  as  matter  of 
preappomted  evidence — necessity  for  recording  and 
publishing  them,  77-8  Debates  of  legislath  e  bodies, 
78-9. 

—  ex  parte  written  evidence,  vii   126-9 
Precautionary  regulations,  in  the  admission  of 

casually-written  e\idence,  vii  125-6 
Piecedent  —  old  and  unpublished  judicially 
i.  389-91. 


Preface  to  the  01  igirial  edition  of  Rationale  of 
Evidence,  vi  201-3 

Piehmiimiy  meeting  of  parties.  See  Meet- 
ing * 

Preparations  as  affording  evidence  of  delin- 
quency, vu  18-22  Illustrations,  19, 68  Different 
orders  of  preparation,  19  Case  of  Captain  Don- 
nellan  cited  in  illustration  19-20  Preparatory  acts 
conclusive  ot  guilt  converted  into  separate  offences, 
20  In  «  hat  distinct  from  attempts,  21  Infirmative 
circumstances  applicable,  21-2 

Presumption — Coke's  division  of  into  violent, 
probable,  &c  discussed,  tl  231 ,  vii  69 

—  in  law — nature  ot,  M   1 15  n 

Ptetiuni  affection^  should  be  kept  in  view  in 

legislating  as  to  \  dl ue,  vi  411  * 

Piue's  views  on  probabilities,  vi.  243. 
Pnest — confession  to,  should  not  be  demanded 

as  evidence,  u  98-9,  Mi    W6  8 
Pncbtlcy  noticed,  vii  906,  430  a. 
Piimum  moltJts  enumerated,  vu   84  6-5. 
Principal  facts  —  geneial  view  of,  as  objects 

of  penal  and  non-penal  procedure,  \i  215-16 
distinguished  from  evidentiary,  vi  44,  208  a,  215 

See  Circumstantial 

—  and  evidently  facts—difficulty  of  show  ing  connec- 
tion between  The  correspondent  classes  oi,  \\  *2Hi. 

Punting — supenoiity  of  to  wilting,  £01  tian- 
soiipts,  vii  14«)£ 

Pi  101  and  pobteuor  acts  considered  as  punci- 
pal  and  probative,  vi  47-8 ,  vii.  G2-4 

Prior — Matthew,  refcried  to,  vi  3146-15<z. 

Pnor  v  Powers — cajp  of,  vi  226  n* 

Prisoner — judicial  examination  of,  vii  39-44. 
See  Sclf-mculpatixe  Testimony 

Pnvacy  with  regard  to  judicature  and  evi- 
dence, vi  28  a,  351-80  See  Publicity  and  Prhacy. 

—  cas«»s  in  \\hich  extraction  of  evidence  should  be 
subjected  to,  vi  27-8 

Fuze  court — jobbing  in,  vi   41  n 

Pi  obability  and  improbability — relati\e,vi  4(5. 
See  Improbability 

Pi obftbi hties — Price's  views  on,  vi   243 

Pi  obtibihzing  facts,  vu   46 

Probatto — Roman  divibion  into  plena,  wtnu*> 
plena,  £c  vi  231 

Piohative  foice  of  evidence,  vi  220-3  Ad- 
mits of  degrees,  -'20  The  oidmary  degree,  that 
which  produces  belief  in  mankind,  \b  Legislator 
should  pro\  ide  tor  its  being  as  great  as  possible, 
'221  By  \vhat  cgi  cumstanccs  increased— quality  of 
^vitne^bfs — number  —  real  evidence,  tb  By  what 
circumstances  diminished  221  3—  circumstances  re- 
garding soutce,  222 — regarding  shape,  \b  Remote- 
ness from  *>eat  of  percei>tion,  222-3 

ho\v  estimated,  vi   14       Sources  of  increase 

and  deci  ease,  14-15 

and  persuasion  —  degrees  of,  how  measured,  \i 

Hi  6-17,  223-35  Impottancu  ot  correct  expression 
for  the  degrees,  223-6  Elements  affecting  the  a- 
mount  of  pt  r suasion  in  witnesses,  224  Ambiguity 
of  ordinary  language,  2246 — application  ot  mathe- 
matical, i b  A  scale  of  persuasion,  220 ,  applica- 
tion of  it  to  witnesses,  221-7  ,  to  judges,  226  8 , 
to  appeal,  228  b  ,  to  pardon,  \b  ,  to  other  cases  where 
the  same  question  moved,  229  ,  where  punishment 
administered  pro  tnodo  prohationum,  229  a ,  to  scien- 
tific evidence,  229  Incapacity  ot  ordinary  language 
for  expressing  the  degnes,  229-30  Attempts  In 
>  upland,  \i  231-2  Intinite  scale,  though  the  only 
true  one,  inapplicable,  232-4  Objections  of  M^  Du- 
niont  answered  by  the  Editor,  2J4-5 

compared  with  trustworthiness,  vi  17  n  * 

the  utmost  that  a  case  is  capable  of  need  not  be 

insisted  on,  vi  233 

questions  of  incredibility  are  questions  of,  vii  80 

instructions  from  the  legislator  to  the  judge  for 

estimating,  vn  563-98      See  Instructions 

— .  *-  oi  circumstantial  evidence,  vu  64-8  No  post- 
tue  rules,  vi  50-3 ,  vii  64  Search  on  all  occasions 
for  improbati ve  Huppositions,  vii  64  The  number  of 
links  in  the  chain  or  presumptions  renders  it  lees 
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Strong,  65.  Pyschological  facts  can  never  be  consi- 
dered conclusive  — physical  may,  (56;  yet  physical 
should  not  be  subject  to  absolute  rules,  ib.  \V  arn- 
ings  to  prevent  under  antUovcr  valuation,  f*7. 

Probative  force  of  circumstantial  evidence — 
errors  of  legal  systems  in  regard  to,  \n  t>n-73.  In- 
sufficiency of  the  whole,  on  the  ground  of  detect  in, 
or  want  of  particular  articles,  fitf-J)  Cutpu*  drlirti, 
69.  Coke's  theory  of  presumption,  ttt-70.  (loncia! 
circumstantial,  rcccucd  to  oxclu  ion  of  special 
direct,  70.  Wagernjlaw,  ib  Kx  purgatory  oath,  ib 
Oath  in  supplement,  71.  Fact*  excluded  on  ground 
of  being  we  ik,  71.  Records  of  courts,  71 -'2.  A  single 
article  sot  out  as  itselt\conclusl\c,  73. 

of  circunittantial  and  direct  evidence  compared, 

vii.  73-5  l)itk«rence  between,  73 

ot  extrajudicuilly  written  and  hearsay  evi  lence — 

instructions  concerning,  vn  l.U-7. 

of  trau^ei  iptitious  ami  hearsay  evidence  com- 
pared, vii.  142 

loss  ot  to  e\idence,  in  passing  from  one  medium 

to  another,  \ii  I.V>.  • 

Procedure — judicial,  puhlirityamtarivarv  con- 
hidered  with  regard  to,  M  .351 -HO.  >/v  Publicity. 

exclusion  of  eudcncc*  occasioned  by  blind  ar- 
rangements of,  vii  .YJ7-42.  Secrecy  of  the  Roman 
system,  53S.  Short  tune  allowed  lor  trial  in  Kng- 
land  538-10.  Examination  by  commission,  with 
(iilbcrtS  reason^  for  necrccy,  540-2  - 

—  -  in  relation  to  impfibonmeiit  for  uebt  —natural, 
xi    13V;  'technical,  l.tti. 

Mind  fixation  of  times  for  operations  of,  vn.  »23I>- 

1-). 
relation  of  to  law,  vi.  7. 

—  riAturil  and  tcchnic.il.     Sn>  Natural  Procedure, 
Technical  Proceduie. 

—  summary —recording  convictions  on,  M.  41 1. 

Proofs- verbal  —an  in*tanf'e  of  extempore  re- 

cordation,  ii  h2.  * 

Pioctor  use  PI  excommunication  «s  a  means  of 

getting  his  bill  paid,  vn.  4J5A. 
Pidfe^sional  assistant — reasons  for  admitting 

to  a  litigant,  \i.  337^-3s  ;  vii  227/2  ||.  , 

Piomissor\  oaths — nature  and  effect  of,  vi. 

29  ft. 

Prompting  witness  b)  suggestive  interroga- 
tions, \i.  394. 

Promptitude  of  answer — a  security  for  truth, 

VI    3N'J. 

Piomulgatiou  of  laws,  vi.  519.    Enforcement 

of  unpromulgated  is  tyranny,  tb* 
Promulgation  paper,  vi.  (>5  />-?. 
for  rules  affecting  contiacts,  \i   5*22,  52«,  r>7«. 

Proof- burden  of,  vi.  13<>-!).     See  Burden. 

—  full,  the  term  discussed,  vi.  231.     ^ 
Property — nature  of,  vii.  HI  //. 

—  a  subject  of  preapfipmtcd  evidence,  \i.  508 a.        > 
Prosecutor  gives  evidence  before  grand  jury, 

without  ciO!»s-exainination,  \i  41^ a 

—  testimony  of,  accoiding   to  Kn/lish  pract  eo,  ^ii. 
4HO-96.    S*v  Plaintiff 

—  the  taking  the  evidence  of,  in  criminal,  and  not  in 
cml  cases,  considered,  vi.  475. 

in  case  of  reward — exclusion  of  tc-»t'im>nj  ot,  \ii. 

400-2. 

—  deposition  of  before  a  justice  in  case  of  iclony,  \i. 
47  lA-72  a. 

Prospective  view  of  the  Rationale  of  Evi- 
dence, vi.  203-7. 

Protector  and  protege — influence  of  connec- 
tion between  on  testimony,  vi.  100 ;  vii.  576. 

Pi oved— meaning  given  to  the  \\ord,  vi.  230; 

\ii   f. 

Provisional  authentication  distinguished  fiom 
definitive,  vii.  18S-4.  The  distinction  unknown  to 
English  law,  1886. 

by  archetypal  draught,  vii.  186. 

—  decision,  in  case  of  detention  of  evidelice,  vii.  37U-80. 
sequestration  as  a  remedy  for  the  effects  of  judicial 

delay,  vii.  380-3.  o_^ 

Prudential  impracticability  defined,  vi.  328  wf. 

Prussia — law  of,  noticed,  vii.  18  a. 


Psychological  causes  of  correctness  and  com- 
pleteness, and  the  reverse,  in  testimony,  vi.  247-50. 

—  facts --a  better  field  for  mendacity  than  physical, 

improbability  as  regards,  \ii.  113-15.  Absence 

ot  conformity  in,  1 14.  Mtture  and  effect  of  what  is 
t.Tincd  freedom  ot  tue  will,  tb. 

inquiry  as  to,  necessary  in  evidence  as  to  crime. 

vn  Vb 

—  impossibility  considered  as  a  disprobative  fact,  vi. 
47. 

—  and  physical  facts  distinguished,  vi.  21G6-17u. 

Public  offences  particularly  unfit  for  judicial 
priuicy,  vi.  3li9-7'2. 

—  ofttcca,  as  repositories  of  pro-appointed  evidence, 
vi   551-iii.    ,S^-  Official  K\ldt!iicv. 

—  opinion — moral  mtiueiu-e  ot,  vi.  3JO-7, 

tribunal  of,  \ii.  230 />.     Cases  of  hiow-beuting 

witni'SscM  should  be  hud  hcioio,  \i.  4086. 

Publication  of  legislative  debates  vi.  78-9. 

—  as  ,i  security  for  oudciice,  vi  *2C.    Means  of  afl'cct- 
ing  it,  27. 

—  witli  icKard  to  (Jetdi»--a  tcim  used  instead  of  au- 
thentication, vi.  f>  >0 

—  ot  eudence,  wht-rc  of  doubtful  veracity,  vi.  3206. 

Publicity  —necessity  of,  for  Liws,  vi.  77-8. 
— -  as  a  security  tor  trustworthiness  of  evidence,  vi. 
20-7,  28 IT). 

Publicity  and  privacy — as  applied  Jo  judiflu 
tun»  in  general,  and  the  collection  of  evuknce  in 
particular,  \\  ,T)1,  3SO; 

preliminary  uxplanations,  \i.351-4  Relative 

ti'ims — highest  publicity  the  whole  world — highest 
mmicy  one  PITMUI,  3,r>2.  Former  cannot  exist, — 
latter  may,  it>.  Publicity  nhould  be  rule  —  privacy 
except  ion,  ih.  Topes,  prescpJuig  themMilven  for 
eonsiderat^n,  3M.  Means  ot  publicity,  Natural  and 
factitious,  3^4.  Instiuments  of  pmacy,  3546. 

usesot  publicity  to  collection  of  evidence  and 

to  procedure,  M.  3,V>-U.  Check  on  mendacity  and 
incorn'ctnchs,  3.r>5  </.  A  security  for  correctness  of 
records,  ;/>.  Pi^tects  from  arbitrariness  of  judge, 
3."i."i  A  security  for  the  judge's  reputation,  3536. 
M.'ikeH  the  court  a  school  of  morals,  .,55-0  All  per- 
sons should* be  tree  to  take  notes  ot  the  evidence, 
tor  the  perpetuation  of  these  advantages,  356  Same 
reasons  apply  to  publication  ot  cxidencc,  and  of  re- 
marks, ;jr>7  Has  bad  ettcct  ot'  making  judge  apt  cify 
reasons,  tft.  Argument  by  Ougbton,  that  publicity 
gives  opportunity  lor  witnesses  to  conupite,  com- 
bated, ?/>. ,  th.Mt  they  wight  act  in  fear  of  resentment 
of  parties,  357 -H.  i  roenceof  the  JJar,  how  far  ad- 
vantageous, 3.~>8  How  tar  appeal  may  be  a  bucce* 
(kincnin  to  publicity,  35H-!J. 

exceptions  to  i  he  principle  of  universal  publi- 
city, vi.  35'r-fj8  ]  ii  what  r<  spects  publicity  not  neces- 
s«r\,  3."'J>-<)1>  (Tbject.s  Jor  which  OAemption  trom  it 

•»  may  be  s  >ugbt  300.  i'resonation  of  judge,  parties, 
\c  l.>>in  violence  and  annoyance,  .WJ- 1 .  Preventing 
incniiacitv-s-er\ing  information,  Ml -2.  Prevention 
of  di'doiiiic  which  mi .%  ti*nd  to  non  forthcoming- 
n'Sss,  ;(v>-,i.  Pieser\ation  of  reputation  and  family 
peace,  363-7.  Kegai  «1  to  decency,  3G7-8.  Preaerva- 
tiuii  of  State  ^ecr^ts.  3(>s  9 

precautions  to  be  ol^crvcd  in  the  application  of 

the  principle  of  pi  ivacj,  \i.3W>  Concealmenttthould 
not  be  by  lixid  rules  -  should  not  excucd  wlwt  IB  ne- 
c*-s8ai\\  — Hhcmlfl  n«vt  be  the  attribute  of  a  particular 
court,  tb. 

*'a-i»8  particularly  unmeet  for  privacy,  309-72. 

CjXies,  especially  public  ones,  ,H>('-72  rlhe  judge 
alone  should  not  bave  right  to  t»eclude  ftuch  cases* 
370  ,  nor  chould  he  at  instance  of  prosecutor  alone, 
01  defendant  alone,  or  butli,  370-2.  A  middle  course, 
Migirebtikd  wlicrc  secrecy  necessary,  370  b. 

errors  of  Roman  and  UnglUh  law  on,  vi.  372-80. 

Publicity  the  leading  principle  ot  English— secrecy 
of  Roman,  373.  Secrecy  in  equi'y  courts,  and  Gil- 
bert's reasoifs,  374  \V  jfe  alienating  land  with  con- 
curnsnctf  of  her  husband,  375  Secrecy  before  Master 
in  Chancery  and  other  like  officials,  375-6.  Publi- 
cation of  trials,  377.  Affords  opportunities  of  ob- 
taining ulterior  evidence,  ib.  Watties  alibi,  378.  The 
French  nir-thod  of  solicitation,  379.  Inapplicability 
in  this  country,  3HO. 

Punctuation  —  la\\s  of,  how  far  distinctly 
established,  vi.  4(il  b. 

Punishment — effect  of  on  belief,  vii.  108-10. 


634 


GENERAL  INDEX  TO  THE 


Punishment— enect  ot  on  trustworthiness  of 
evidence,  >i.  22, 268-70  See  Sanction— Legal. 

— -  as  a  security  tot  trustworthiness  ot  testimony,  %i 
284-5, 291-308  Die  Unctions  of  falsehood  —  blame- 
less, blameable  from  temerity,  and  blameable  trom 
intention,  292-3  Fal  e  incidence  of  pun  shmcnt  on 
the  false  oath  instead  of  the  mendacity,  294-5  Rules 
— -  Temerity  fchould  be  punished,  2<JF>-b ,  Amount  of 
punishment  for  falsehood  should  be  sufficiont  pro- 
tection without  aid  ot  other  sanctions,  2<JG ,  Regard 
to  be  bad  to  extent  ot  the  mischief  done,  29(5-7 ,  Liti- 
gants should  be  punished  for  false  statements,  297- 
302.  Defects  ot  Roman  law  regarding  punishment 
for  falMehood,  302  3  Of  *  ni<lish  law ,  303-8 

— -  substituted  for  o<ith,  to  secure  public  funds  from 
fraudulent  claims,  \i  J13 

— •  apprehension  of—effect  produced  by,  vn  6n 

—  evidence  that  may  occasion,  not  on  that  ground  to 
be  excluded,  vi.  !*6,  106-1),  MI    44r>-72     bee  belt- 
disserving. 

— -  rigour  ofiticreased,  because  operation  of  law  defeat- 
ed by  quibbles  on  the  ground  of  humanity,  MI  453 

—  inaptitude  of  imprisonment  lor  debt  a*,  \  i   177 

—  according  to  English  law,  ab  a  teat  of  depi  a\  i  ty,  vu 

—  whether  legistration  should  be  enforced  by,  vi  84 

—  removal  of,  in  cases  of  mendacity,  promotts  false- 
hood, vu  2(>2 

—  much  of  \ihat  seems  done  by  fear  of,  done  by  fear 
ot  shame,  \i  326  b  • 

Purchasers  —  use  of  a  system  ot  legistiation 

to,  vi  675* 
Purport — depends  upon  tenor,  vi   200  a 

—  of  words — precariousness  of  testimony  to,  vn  136a 

Pussort  —  debate  by,  on  limitation  of  testi- 
mony, \il  537  w 

X.  * 

Quakers  —  impunity  ior  crimes  witnessed  by, 
vi.  31G;  vii  425.  The  law  altered,  \  i  38\note6 

Quality  of  witness  —  effect  ot,  on  probative 
force,  vi  221. 

—  and  quantity  —  standards  of,  as  preappointcd  cir- 
cumstantial evidence,  vi  583  a 

Qualities — pumary,  ot  eviderice-rcorreetness 
and  completeness  vi  21. 

—  desirable  in  evidence,  vi  21-2,  211     See  Trustwor- 
thiness. 

Queen'b  Bench      Sec  King's  Bench 

Questioning      See  Intel  rogation 

Questions!  to  witnesses  —  should  be  one  by 

one,  and  not  in  strings*,  vi  384 ,  and  should  arise  out 

of  the  answers,  384-5 

—  in  epistolary  intei  rogation  should  benurabcied,  M 
441  3.  m 

Quibbles  and  quiiks — evasions  of  ]usticc  fiom. 
vi  148,  vii  257,453  4  Power  of  judge  to^ivc  or 
refuse  effect  to,  \ii  3J8 

^ 

Rabelais  —  anecdote  of,  vii   34  n 
Hank  of  witness — effect  of  on  tebtnnony,  vi 

251. 

—  in  life  —  increases  a  man's  utility  as  a  spectator  in 
courts  of  justice,  vi  «3M  ^ 

— •  —  as  an  ingredient  in  evidence,  vii  61 -2 

Rationale —  the  term  justified,  vi.  5 

—  of  Evidence  —  prospective  view  of,  \i  20 
Ravaillac  —  an  illubtmtion  of  the  effect  of 

oaths,  vi.  318  6 

Ravaut — Pi  oceduie  Civile  of,  quoted, vi.  303 
Real  evidence*  or  evidence  from  things,  as  a 
branch  of  circumstantial,  vn  8-18 ,— N  o  description 
of  fact  that  may  not  be  the  subject  of  legal  inquiry, 
B*  Extent  of  the  field,  even  in  penal  law,  9  Table 
of  facts  as  to  the  human  body,  which  may  come 
under  the  cognizance  ot  legal  tribunals,  tb  Things, 
in  the  relation  they  bear  to  a  tact  of  delinquency  in- 
dicated, 10.  Condition  of  things  as  source  of  evi- 
dence, distinguished  into  relative  and  absolute,  10 
Immediate  distinguished  ro*n  repoited,  tb  Inflr- 
inative  facts — illustrations,  1 1  The  circumstantial 
evidence  of  possession  of  an  ai title  oi  criminative 
real  evidence,  11-13  (See  Possession  )  Interroga- 
tion as  a  means  of  supplying  deficiencies,  14-15. 


Seal  evidence — forgery  of,  vii.  15-18.  Com- 
pared to  subornation — an  attempt  to  make  objects 
give  a  false  tale,  15  Dhided  into  tabricative  and 
obhterative,  tb  Joseph's  cup  in  Benjamin's  sack, 
an  illustration,  16.  Erroneous  conclusions  may  be 
formed  from—the  alteration  may  be  in  «elf-defence 
against  a  false  accusation,  or  it  may  have  been  done 
in  sport,  10-17  Provision  should  be  made  tor  keep- 
ing real  evidence  tn  statu,  17  Defects  oi  Enghbh 
law  in  this  respect,  18 

authentication  with  regard  to,  vi  120 ;  \u.  174  If 

175  a 

the  principle  of  preappoiuted  evidence  as  exem- 
plified in,  vi  582*5 

compared  with  personal  vi  173  6-4,  218 

as  distingu  shed  irom  peibonal — unnoticed  by 

Gilbert,  vi  18J</ 

—  i  <»poi  ted  e\  idence      See  Reported  Real 

—  property     See  Land  ,  lmmo\  cable  Property 

—  and  mot  e  »ble  pi  opt  i  ty  —  factitious  distinction  be- 
t\t  ecn,  513    The  distinction  considered  in  legard  to 
authentication  of  \vills,  vi  533,  542-51       See  \\ills 

Reasons  by  judge  for  decisions — publicity  has 
occasioned? \  i  357  « 

—  tt  cbmcal,  chtuacterized,  vn  400  6-1 
Recapitulation  ot  instructions  as  to  the  pio- 

batue  force  of  evidence,  >ii  507*8. 
Recognition,  as  a  means  ot  authentication  of 

deeds,  vi  5ty  f 

—  ot  A  deed— all  that  is  certified  by  attestation  v]  517  n 
Ilecolement,  vi   451-8,  503     Sec  Ke-exami- 

nation 
Recollectednetb  a  secuiity  for  evidence,  vi 

283,  287-8 

Recollection  —  erroneous,  vi  252  Dihtin- 
gushed  ti  om  obhviou,  ib 

—  IU'ii€'-*hment  ot,  vi  553 

—  helps  to,  vi  44G-51     %te  Helps  to  Recollection 

—  writing  as  an  aid  to,  vi   328 
RccoiKilicition  between  paitie^ — how  fai  the 

piospt'Ct  ot  obtaining  justifies  judicial  privacy,  vi 

3WJ  • 

•—  com  ts  oi  Denmark,  \i  24  n  t,  32/>,  30G  n 
Rocoid — mixed  meaning  of  the  word,vi  565  a 

—  in  a  common-law  auit  charactei ized,  M  7  Sa 

—  animadversions  on  the  conclusive  nature  of  the 
e\  idence  ot,  \n  71  />-2 

Gilbert's  comparison  of  to  a  diagram,  vi  144  or, 

1HI6,  563,  \n  l\b-la 

—  amis^ing— admits  evidence  of  a  pc  jured  person, 
MI  4Mb 

—  confessing  to  error  m—tffect  of,  vn  436-8 

—  \\  ithdi  awing— of Ject  of,  >  n   437  A-8  a 

—  pioposed,  of  cases  in  which  suspicious  testimony 
icceived,  \i  119,  vu   1616  2 a 

—  Sfc  Official  Evidence,  Prvapuomtod  Evidence 
Recorddtion  ^-  uses  ot  with  icspect  to  law- 

suits,  vi  31 

-^exttmpoie,  a«  applicable  to  kgally  optratnc  facts, 
vi  79-83  How  supplied,  81  Precedents*  from  Eng- 
lish and  French  law,  82-3 

—  derivative  andiegistration,  vi  83-6    Uses,  viz  for 
contracts,  £c  83    To  what  instruments  applicable, 
83-  i     How  enfoi  ceable,  84     By  whom  perionnable, 
81-5      Matter  to  be  entered,  8r;     Secuuties  against 
error,  tb    Registrar's  duty,  85-6 

—  ot  evidence,  vi  408-19     See  Notation  and  Recor- 
dation  * 

—  ot  the  species  and  nature  of  the  evidence  received 
In  causes,  vn   5% -7 

Recoidei — origin  of  the  judicial  office  of,  vi. 

554  n 

Recordeis — temporary,  how  they  might  be 
obtained  among  variousWmbers  of  society,  vi  81-2. 
Precedents  from  English  and  French  law,  82-3. 

Recovei  ieb—  common,  vn.  283  6-4  a.    * 

Redosdale — Lord,  quoted,  vi.  42  n. 

Re-examination,  repetition,  or  recolement,  vi. 
451-8  Systematic  in  Roman  la*— incidental  in 
English,  452  Apparent  objects,  tb  One  only  gained 
— assistance  to  correctness  and  completeness,  tb. 
Objt  cts  better  supplied  by  other  provisions  tb  Ad- 
mihbion  ot  re  examination  only  on  special  cause,  tb 
453-4  Faculty  of  amendment  in  Lnghsh  equity 
practice,  455-8  line 31  taint}  ot,  1)5-6  Illustrations 
cited,  45G 
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Reference  —  liberty  of,  where  weak  evidence 
received,  vii.  1636. 

—  when  cage  deferred,  vi.  104. 

Reform  of  the  law.     S&e  Law  Reform. 
---  recapitulation  of  the  interests  and  prejudices 

which  impede,  \Xi  211-14. 
Register  ot  births,  mariiagcs,  and  deaths,  vi. 

f>66-74.      See  <jeiu»alogieal  Facts. 
----  ty&teni  ot  in  iMigland,  567  n    Bill  for  Scot- 

land, it). 

Registration  of  testimony,  vi.  408-10.     See 
Notation. 

—  judicial—  system  of  proposed,  vi  330     Subject*  of, 
ib.     UMJS  ol  —  as  a  cheek  on  the  judge;  \\iih  a  \ie\v 
to  appeals  and  future  litigation,  &c  ib.  ,s<v  Official 
K\  idciicc. 

—  transcriptitious,  as  applied  to  Contracts,  \i.  57~>-8*2 
Uses>  —  prebenation  and  promulgation,  r>7,r>.    Seeuri- 
tie&,  debts,  sale,  tb.    Leases,  575-0    \\hat  cnnti  net* 
to  be  registrable,  57*>.     Whether  in  whole  or  part- 
expense  apart,  the  whole,  tb.   Mode  of  enfoi  cement 
—  difficulties  inhere  there  is  no  piofe^sional  person, 
hut  all  suoh  personally  liahlc,  .Y77-N  <0Mndt*  of  noti- 
fication —  letter  of  ad\ice,  W.    Mode  ot  designation 
in  the  case  of  land,  ib.    Limits  to  the  application  of 
the  practice  —  extent  to  which  secrecy  eumpatihlc, 
5M)-1*!.    Importance  ot  i  educing  the  matter  to  he 
transcribed—  aheriatimia  ofTEn^U-h  prartlcv,  .r)Sl  -'J. 

—  publuMt>  «i  sccunty  tor  corrt'i'lnesslif,  M.  :<."),">« 

—  of  laute  connected  with  character  evidence,  vii. 


—  ot  mink*  of  manufacturers,  &<•    for  preiention  of 
iorgfiy,  \i.  .rjH4-.i.    Illustration  from  fabrics  copy- 
right act,  b*\n. 

—  ot  the  »-pecies  and  nutute  of  the  evidence  iveened 
in  causes,  MI.  ,V>5-7 

—  iSVv  I'rcapimmtcdlOudonp^,  Record  ;  Kccnrdutinii. 

Rtk£i*»tritin  JJrevium  retcy'rrd  to,  vn.  4.>8ri-9. 
Regular  procedure  —  prejudices  in  fcivoui  of 

the  term,  \ii.  1%  /*,  I'lli  <i. 
Regulations  —  picrdiitinnarj  ,  in  the  admission 

ot  cviMially-  \vrit  ten  OMilenrc,  vii.  1'25-fi 
--  fur  the  weighing  ol  exidence.    .SV/f  Instruction-*. 
Ri'id  —  Dr.  Thomas,  noticed,  vii.  U5«. 
Reinstatement  —  eventual,  in  the  ra«seofe\i- 

ilence  ha\iiiK  been  lound  deceptions  vii.  l(>3a 
Rejoinder  in  i-i\il  action,  vi.  4HOa. 
Relations  —  social,  theinteiestsariMiig  Iromu* 

te-timon\t  M.  HiO-  1  ,  vn  57">-7. 
—  when  employed  bv  tjiannj  to  i-\- 

tirpate  morality,  vi.  117  n. 

—  mi*  taken  pn  sumption,  that  all  men  act  under  in- 
iluence  ot,  vi   320  n  t. 

Roh^ioiisbeliet  —  the  disposition  to  coerce  tor, 

traced,  \ii. 


----  eveliiMon  of  witnesses  on  the  ground  of,  dis- 

(  ussed,  \  i.  100  ;  vii.  4^0-7.  <  'aused  by  antipathy,  ?ii. 

1JO-7. 
-  sanction  -effect  of  on  evidence,  vi.  20-1,  260-1,  270- 

27'>  ;  MI.  ."isHfi. 

Rt-inariet,  \\hen  njury  trial  deferred,  \i.  104/7. 
Ri'inrdial   measures  —  inability  of  the   com- 

mon-law courts  to  take,  vii.  '204. 
Ri  medj  —  quibble  of  tiding  thg  law  gives*  one 

for  every  right,  vi   148. 
Remedies  sucredaneous  to  exclusion  of  exi- 

dence, vii.  3^>8  -S3.     Sre  Kxolusion. 

—  suyrpr0sted  tor  the  o\ils  of  tho  technical  system,  vii. 
320-9.     Officers  tor  the  department  of  law  -reform, 
320.     Substitution  ot  the  natural  to  the  technical 
system,  3*20-1       Natural  contrasted  with  technical 
procedure,  322-4      Ahohtion  of  special  pleading, 
.'{•JfeG      Abolition  oi  fceb,  327-8. 

—  the  \anety  ot,  afforded  by  Knghsh  law,  vi   475. 

Remembrancer  in  Exchequer,  &c.  vi.  08  //  *. 

—  ot  the  City  of  London—  ori«}n  of  the  office  of,  vi. 


Remitter  of  a  cause,  vi.  420ft.  • 
Remoteness  in  time  or  place  —  effect  of  in 

getting  cred*  nee  for  improbabilities  \n.  89  b  90. 
—  *»f  testimony  from  seat  of  perception—  eftect  of,  \i. 


Repetition  or  amendment  in  equity  causes. 

vi.  455-8. 

—  of  evidence  on  the  Scottish  ay«tcmt  vi.  451-8     See 
He-oxamination 

Replication  in  civil  action,  vi.  480  a. 

Replies  in  written  evidence  should  be  num- 
bered in  conformity  \\ith  questions  and  answers, 
vl  441-3. 

Reported  real  evidence,  i.e.  supposed  real 
transmitted  through  oral  or  casually. written,  vii. 

r»j-4. 

Reporting  proceedings  in  legislative  bodies. 
vi  7s  l) 

—  witness  judicially  appointed,  vii  i:>3. 
Reports  of  decisions  —  effect  of  publishing 

\ii.3l5A-lfi. 

Repositories  for  preappointed  evidence,  vi. 
fiM-Gl  See  Offloial  Kvldenoo. 

Repiesentations  in  Scottibh  procedure — fees 
and  drlay  from,  vn  2'Jl  -3. 

Republics — difficulty  in  reconciling  to  judicial 
pn \iioy  whole  iu»c«js-ary,  \i  372  a. 

Reputation — pecuniary.  See  Pecuniary  Re- 
putation. 

— -  tin-  law  may  work  upon,  as  well  as  upon  property 
and  pcrpvn,  MI  5()/<. 

—  ot  an  arrubcd  person  — how  far  it  is  evidence, «yii. 
flfi-(jn.     See  Character.  * 

—  of  theft  —punishment  for,  \ii.  41Gw. 

—  how  far  danger  to  \  lolation  of,  justifies  restriction 
of  judicial  puhlicity,  \i.  'MA -7 

—  n^nrd  lor— effect  ot  on  testimony,  \ii.  570 £-1. 

—  ot  judxe— publicity  protects,  \i.  tftib. 

Request  — coiutb  ot,  nuturulj)rocedure  before, 

Mi.  .121-3* 

Respect  to  persons  in  authority — mischief  of 
th<>  proposition  that  nothing  should  be  done  to  re- 
duce, \n  I5.il 

Responsibility — oflicial,  vi.  550-9.  Only  in 
itsnhurthoiiHons*Hense— carryingwith  it  actual  lob»-— 
that  it  is  ftfiracimib,  r>,r)G  If  it  aribe  only  from  power, 
the  higher  ^t  is,  the  le^s  to  be  trusted,  5,ri7.  Illus- 
tration irom  declaiations  of  o\>inion,  which  may  be 
purchased  to  any  ab,sindity,  ib 

~  —  in  regard  to  correct  registration,  vi.  72-3, 

—  of  pubhe  boards — lownesu  of,  \i.  557  6-8. 

--  \\eakoiied  according  to  the  numbers  among  whom 
it  is  spread,  \i.  371* /'. 

Restitution  —  piovision  for  eventual,  in  case 
ot  (Kvicion  on  weak  evidence,  *\\.  1236. 

RestoiHtives  to  the  competency  of  evidence 
b>  Kimh^h  practice,  vii  433-40.  Are  proofs  of  the 
absindny  of  evhision,  433.  Jiurniiiff,  434-A.  Ureat 
seal,  i:i:>  Sceptre,  435-0'.  Confessing  to  error  in 

1    record,  43f>-».     Kfnigning  intere&t,  438-40,  507- 

Return  toil  nmndanius  clianictenzed,  vi.  4026. 

Revenge — influence  ^)t,  never  taken  into  view 

'ny  lawyers,  \\.  475  b. 

Revenue  offence^  not  treated  with  proper  se- 
y  the  inffta!  sanction,  \i    '26SW. 
s — how  tar  correctnesb  of  transcripts 

by,  >j.  171. 

Rewaid— ciFej-t^f  on  belief,  vii.  108-10. 

to  infuiincr* — effect  of  considered, 


must  con  e^pond  to  obligation,  vi.  294 n. 

—  that  the  Uw  K»*e»  none  without  a  remedy— a  quib- 
ble, \ i.  I486. 

Rights — an  expression  applied  to  unexplained 
and  fictitious  entities,  \i.  i)rt. 

—  application  ot  preappointed  evidence  to,  vi  60,  ftOSrt. 

—  and  obligation — how  effect  given  to,  vi  la. 

—  new,  nature  and  description  of,  \\.%n% 

Rigorists  and  Liberals  —  their  disputes  con- 
cerning evidence,  \i.  145-8. 
Robinson  Crusoe  referred  to,  vii.  94  a. 
Rolls — Mabter  of,  origin  and  jurisdiction  of, 

vi.  423. 

Roman  law — a)  stem  of  extraction  of  evidence 
under,  vi.  32  n. 
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Horn  an  iaw— cross-examination  and  confron- 
tation according  to,  vi  43-4,  501-4 

—  — •  deposition  according  to,  vi  36-7 

—•  —  affidavit  evidence  according  to,  vi  38 

—  —  examinations  by  commission  derived  from,  vi 
1146 

scientific  evidence  according  to,  vi  229  b 

—  —  attempts  of  to  express  degrees  of  probative  force, 
vi  230-1 

forgery  ranked  by,  under  thecnmenfalti,vl  247  a 

—  —  the  do/ui  of  vi  24H  b 

— •  —  culpa  and  temerttat  according  to,  vi  249  n  t 

defects  ot,  in  punishment  for  false  testimony, 

vi  302 
the  oaths  in,  v!  322-3 

—  — Judges  sole  exammarits  in  high  crimes  by,  *i  345a 
•—  —  eirors  ot,  in  respect  to  publicity  and  privacy  in 

judicature,  vi  372-80     See  Publicity 

—  —  method  ot  authenticating  depositions  by,  \  i  4176 
local  judicatures  of,  vi  4.)')  n  t 

—  -*•  examinations  undt  i,  are  only  employed  in  pur- 
port, not  in  tenoi,  M  440 b 

—  —  mode  of  exarn  nation  ot,  partakes  of  scriptural 
and  viva  wore,  vi  444  a 

__  —  system  of  re -examination  under,  vi  451-4     See 
Re-examination 

—  —  incongruities  of,  in  respect  to  extraction  of  evi- 
dence, vi  4MM01      See  Extraction 

_  _  rule  as  to  corpus  delicti  in,  vn  dl)  n  t 

—  —  importation  of  equity  from,  \u  207  * 

— •-  exclusion  of  evidence,  probably  imported  from, 
vu  300  b  + 

—  —  danger  of  mendacity  from  method  of  collecting 
evidence  under,  \  n  392 

paucity  of  legal  fictions  in,  \u  410  6-20  a 

confebsorial  evidence  under,  m  416  a 

aberrations  of,  in  respect  to  the  requisition  of 

more  than  one  witness  vu  525-30 

secrecy  ot  examination  according  to,  ^  ii  538-42 

~~  —  aberrations  of,  in  inspect  to  making  some  kinds 

of  CMdence  conclusive  vii  549-58 
casually  animadverted  on,  vi  32  n\  38,39, 170  A, 

39*)  (i  309  6,  421  b    462,  4W>  b,  4KG,  491,  492  504,  547  n  , 

vn  69,  70,  160  6, 327  n,  370  a,  4t>9  a 

Rooke— Mi    Justice,  noticed*,*  vii  4306 
Robslyn — Loid,  noticed,  vi   139  fy 
Rousseau,  incident  of  his  prosecution  of  Sau- 

rin.vii  34  a 

Rule  to  &bow  cause — motion  for,  vi  477  i 
Rules — geneial,  not  applicable  to  probative 

force  of  circumstantial  evidence,  vi  50-.J 

—  unbi  nding  m  evidence  —  superiority  ot  cautionary 
instructions  to,  vi   151-2 

— -  of  law  founded  on  erroneous  inferences  from  cir- 
cumstantial evidence,  vi  53-7 

Rumour — a  ground  of  punishjnent  in  eccle- 
siastical practice,  vi  49iA-4ri 

Russel — Lord  Willicim,  noticed,  vn  4Wcr 

Russell's  Foims  of  Process  quoted,  vn  222-4 

9 

Sacrament  taken  as  a  bond  ot  union  by  as- 
sassins, vh  422  b  * 

Safe  custody  with  regard  to  evidence,  \n 
175  a 

Safeguards  against  suspicious  ^  evidence,  vi 
116-19,  vii  593-7  Declaration  ot  credence  from 
exhibitant,  vi  117-18  Code  of  instructions  for 
weighing  evidence,]  18-19  v  vn  503-98  (Seelnsmc- 
tions  1  Recordation  ot  cases  w  here  inferior  evidence 
received,  vi  119,  vn  595*7 

Sailors — the  impoitance  attached  by,  to  pe- 
culiar form  ot  an  oath,  vl  319  n* 
Sale  of  justice,  vi  134  & 

—  use  of  registration  to  the  contract  oft  vi  575  b 
Sanction — the  several  species  of,  as  the  causes 

of  trustworthiness  in  evidence,  vi  18-21,  260-1 ,  vn 
894     The  physical,  the  legal  or  political,  the  moral 
or  popular,  and  the  religious,  defined  and  distin- 
guished, ib 

—  physical—operation  of  on  trustworthiness  of  evi- 
dence, vi   262-4      Love  of  ease,  by  a\  oidance  of 
trouble  of  invention,  tends  to  truth,  262  Application 
to  the  proverb,  that  children  and  fools  speak  truth, 
263.  Tiie  moth  e  weak  and  easily  counteracted,  2G4a. 


Sanction,  moral  or  popular  —  operation  of  on 
trupt  worthiness  of  evidence,  M  254  8  Dependence 
of  mankind  on  tho  exercise  of  veracity,  264  More 
especially  in  judicial  Questions,  265  a  Counter- 
action  of  the  sanction  in  favour  of  evil,  by  induce- 
ments to  conceal  vice,  vi  2G5  Classes  hating  an 
interest  separate  from  that  oi  the  rest  of  the  com* 
'munity,  prompting  to  falsehood,  665-7  Falsehoods 
that  are  supported  by  the  sanction,  567  -8 

—  legal  or  political  —  opei«ition  ot  on  the  trustworthi- 
ness ot  evidence,  \  i  268  70    Applies  where  the  moral 
sanction  deficient  —  public  offences,  &c  208     Asa 
cause  ot  veracity,  counteracted  by  the  punishment 
of  self-crimination,  tb    Unfaithfulness  to  his  trust 
of  the  administrator  of  this  sanction,  269 

—  religious  —operation  of  on  the  trustworthiness  of 
evidence,  vi  270-70    Propagator  of  a  religion  seeks 
to  intuse  veracity  in  followers,  270-1     In  applying 
scripture  to  advanced  btatcs  ot  civilization,  defi- 
ciencies filled  up  from  the  moral  tanction—  and  any 
falsehoods  that  arc  now  justified,  bo  sanctioned,  271 
Cases  in  which  force  of  religious  sanction  has  ope- 
rated to  produce  perjury,  /71  b    Peculiarities  of  the 
Mahomeda^  code,  ib  272     Feebleness  when  not  as- 
sisted by  the  legal  and  moral,  272     Illustrations  of 
its  inefficacy—  solemn  dec'arations  on  controverted 
points  —  unanimity  of  juiies,  and  findings  under  the 

illins  —  falsehoods  in  I* 


value  oi  foity  shillings 

university  oath**,  273-4     Ease  with  which  This  sanc- 

tion counteracted  by  any  other,  274-5.  Uses  to  which 

it  is  peculiarly  applicable,  275  6-6  a 
--  aiidngeiuents  toi  pointing  the  toice  of  ii  admi 

mstermg  oaths,  vi  319 
Sanctions  which  bind  a  witness  to  the  ufo**er- 

vance  ot  truth  enumerated,  vu  569 
Sdrpi  —  Paul,  noticed,  vi  11  o. 
Sasmes  —  legibter  of  in  Scotland,  vi  «!>79/if 
Saurin  —  incident  of  Rousseau's  pi  execution 

of,  vn  34  or  • 

Savagct  —  reason  of  the  credulity  of,  vn  92 
Scale  of  persuasion  —  an  infinite  one  inappli- 

cable, though  the  only  true  one,  vi  232-4 
v  decigradc,  of  persuasion,  with  reference  to  evi- 

dence, \i  22') 

—  ot  trustworthiness,  %  i    1G7-8 
Scandal  —  a  designation  ot  n  relevant  evidence 

in  equity,  vii  363  6,  365  £-(>  a. 
Sceptic  —  competency  ot    witness   testored 

through,  vii  4  J5  fl-6  a 
School  —  couit  of  justice  corisideted  as  a,  vi. 


Schoolmasters  acting  as  notanes,  vi  5306. 
Science  —  advantage  of  nomenclature  to,  vi. 

442 

—  cause  of  ach  ancenient  ot,  vi  220  b 

—  questions  in  are  questions  ot  evidence,  \i  208*9 

Scientific  evidence,  \i   214 

—  *_  nature  of,  and  z  elation  of  scale  of  probative  force 
to,  vi  229 

--  difference  between  Roman  and  English  law  as  to, 
vi  2243 

—  language  —  improvements  m,  vi  226-7  n 
Scotland  —  absence  of  separate  equity  judica- 

ture in,  vn  *i02  a 

—  cessio  honor  um  in,  vi    181-2. 

—  clergymen  acVng  as  notaries  in,  vl  530  n 

—  delays  in  the  procedure  in,  \ii  221-4   See  Session— 
Coui  t  oi 

—  female  witnesses  once  excluded  by  the  law  of,  \  i  1  16 

—  forms  ot  notice  or  citation  in,  vn.  2536 

—  .  holograph  deeds  in,  vi  515  n 

—  increase  of  jurisdiction  of  sheriff*  In,  vii  234  n* 

—  law  of,  inimical  to  fictions,  vn  927  nt  419  b 

—  law  ot  as  to  authentication  oi  writs,  vi  122w  t 

—  law  of  deathbed  wills  in,  %  i  531  n  , 

—  law  of  as  to  marriage,  vii  580 

—  local  courts  of,  vn  224,  598 

—  manner  ot  sweating  witnesses  in,  vii  423-49? 

—  medHatio  tugce  warrants  in,  vi  334  n 

—  nullity  ot  informal  deeds  in,  *i  517  n 

—  practice  as  t**  pleading  guilty  in,  -vi  473  na 

—  purging  a  witness  of  partial  counsel  in,  Mi  440 

—  registration  of  contracts  in,  vi  675  n9  579  n  t»  581  n 

—  rejection  of  tendered  testimony  in,  vii  395  6-6. 

—  repetition  of  evidence  in,  vi  451  fc-2, 

—  witnesses  kept  apart  from  each  other  in,  \i  362  n*. 


TWO  VOLUMES  ON  EVIDENCE. 


637 


Scribe.    See  Writer.  • 

Script  —  how  far  should  be  corisultable  by  wit- 
ness, vi.  386-92  See  Notes. 

—  litigant  founding  on,  should  declare  his  credence 
in,  vi.  117-18 

—  cases  in  and  conditions  on  which  transcript  of 
should  be  received,  \ii.  143-9.    See  Transcript. 

—  authentication  and  de-authentication  of,  vi.  11!)-  28. 
See  Authentication. 

Scription.     See  Writing. 

Scripture  —  holy,    evidence    for,  transmitted 

evidence,  vii   158?*. 

Scrutiny  —  effect  of  on  testimony,  vi.  173  a. 
Scrutinized  evidence  compared  with  uiibcru- 

tinized,  vi.  1G9. 
Seal  —  what  kind  of  will  restore  competency 

of  witness,  vii.  435  b,  43S  b-9. 
Sealing  deeds  in  England  —  inconsistency  of 

the  rules  as  to,  \i   516  n  *.    See  Sigillatton. 
Seclusion.     See  Publicity  and  Secrecy. 

—  how  far  just  ifiahle,  to  keep  nccii^cd^terson  or  wit- 
ness from  intercourse  or  tampering,  \i   460-51. 

Second-hand  evidence  pieferred  in  practice 

to  direct,  vi   108-9 
Secrecy  as  evidence  of  delinquency,  vii.  47-N. 

—  extent  to  which  compatible  \\  ith  registration  of  con- 
tract,s,.vi  5HO-1. 

—  of  the  Roman  system  of  examination  considered, 
vii.  537-8,  510-2     .S<v  Pmaey. 

Secret  register,  in  which  reasons  for  taking  or 
refusing  ohjeotionable  testimony  entered,  >i  97w* 

Secrets  in  trade  —  whether  the  divulgation  of 
should  he  required  from  a  witness  \\\.  317/J. 

—  state,  how  far  they  justny  reduction  of  judicial 
publicity,  vi.  3M.  o 

--  should  not  he  extort  ahle  in  evidence,  vii.  34ft. 

Security  —  instruments  of  in  legaid  to  evi- 

dence, vi.  22. 
Securities  for  trustworthiness  of  evidence  — 

tore  Tiu-twoithincss. 
--  makvsh'ft  evidence  deficient  in,  vii   118. 

—  false,  for  the  tru-t  worthiness  of  e\idenee  —  viz. 
oaths,  oxclu  -ions,  &c.  \i  2H. 

Seduction  —  punishment  of  in  England,   vii. 


. 

Kclf-cnntiadicton  assertions  —  more  readily 

hdieved  than  simply  incredible  ones,  \ii.  111. 
Self-criiniimtive  testimony  —  cause**  ot  exclu- 

sion of,  vii    14JJ-M     The  interest  of  criminals,  ll!J. 

Political  parti/  ins  protecting  t-aoh  other,  l.V)     Cor- 

responding intere-t  of  Limjers,  4.'il. 
---  pretences  fur  the  exclusion  of,   \ii.  4M-H. 

Cruelty  of  making  a  man  com  if*  himsolt,  4M-1. 

Fox-hunter's  nwson  —  fairings,  i.">4     Keffiencc  to 

unpopular  institutions  —  Inquisition,  Star-chain!  IT, 

and  lli^h  Commission,  I'ift-H 
_   --  history  ol  the  rule  including,   \ii     r>s-fi3. 

Chfckiim;  m'VstiKation  in  «cokjsia^tieal  courts  4.">« 

A  contrary  practice  onco  in  u^ij,  4">1M>0.     liibtaiico 

rf  inanimation  nf  dftcndunt,  401  -'2 
___  exclusion  of,  \\hen  th<»  r\  iimnality  is  distmot 

from  the  cause-  in  hand,  vii.  IMj-H     The  <'\clu*iun 

more  pernicious  in  thi*»  easi^than  others,  ?/>. 

Self-defence—  mendacity  allowed  to  ciimindls 
on  the  principle  ef,  \  i  \l±n. 

Self-  discrediting:  testimony  —  exclusion  of 
considered,  vii.  46>  6  -f>tf 

Self-dis*erviiu  testimony  —  exclusion  of  con- 
sidered, vii.  44  )-72,— 

---  uses  of,  and  miselrefs  from  exclusion  vii. 
445-9.  Thp  most  effectual  evidence,  446  The  re- 
jeffion  compels  rt  course  to  worse  e\  idence,  and  the 
consequent  chance  of  injustice,  ib.  Saving  delay, 
vexation,  and  expense,  447.  See  8ulf-criminati\e, 
Self-  one-rat  i\e. 

---  inconsistencies  of  English  law  with  regard  to, 
vii.  46*-72.  Admission  of  casual  notes  and  hearsay 
evidence.  468-9.  Examinations  before  justices  4MJ 
Motion  for  an  information,  470  Motion  causes, 
470-71.  Interrogatories  by  the  master,  471.  Affi- 
davits on  bringing  up  for  Judgment,  t'6.  Bill  in 
equity,  471-2. 


Self-mculpative  testimony  as  evidence  of  de« 
linquency,  vii.  a  »-4ft  ;-- 

----  confession  and  confoR«orial  evidence  de- 
fined and  diHiinmnsht'd,  vii.  20-32.  Confession  is 
complete  and  direct  evidtTioe—confesftorial  requires 
inference,  ,'JO.  Should  not  he  considered  as  amount- 
ing to  coniebsion,  without  interrogation,  31. 

--  ..  _  e.\tr»judirially  cii-U\orcd,  vii.  32  6.  The 
\arious  Hpccies,  \\  ith  their  c.umes  of  transpiration-- 
conspiratorial, confidential,  .laetittmtial,  unadvisedly 
colloquial,  unadvisedly  exrulpntivt*,  vouitential,  su- 
lieiior-beiietit  -seek  ing,  32  .}.  liit\rinaii\u  conside- 
rations  —  misinterpretation,  33  4;  incompleteness. 
34  ;  mendacity,  or  lalse  Htat  -ineiit  of  guilt,  34  5, 
Distinction  between  designed  and  ui.  designed,  35  6. 

----  judicially  delivered,  vn.  3(>  8.  Unadvisedly 
Bflf-exculpauve,  and  penitential,  ,16  Muti\es  for 
contession  considered,  37.  >Va>«  in  \\hich  confes- 
sion nny  ho  false,  16.  \\  itchcraft«i6.  Should  bo 
eireiunstantial,  and  particular  aa  to  time  and  place, 
37-s. 

-----  extracted  hy  IntorrojrAtiun,  ^ii  3.0-44.  The 
sulyert  in  general  -  delinquent's  efforts  to  save  him- 
self, tend  to  elucidation  of  his  guilt,  39-40  Differ- 
ence in  point  of  effect  hctwccn  extniiudicial  and 
jiuiieml,  il  4  Advantnire  of  Inning  both  united, 
43.  Rejection  of  this  s|  erics  of  evidence  in  Lug- 
land  animadverted  on,  43-1. 

-----  impropriety  of  the  c\i»lu-Son  of,  vi.  106-9.  ,SVa 
Heli-criniinuti\e;  Selt-disser\ing. 

----  rejection  of,  tends  to  accumulate  irrelevant 
evidence,  vii  3'il«  ^ 

—  ---  exclusion  ot  an  admission  of  the  injustice  of 
the  penal  law,  \ii.  3IH-U. 

----  _  strength  ot,  \i.  401 

Sflt-oncrative  testimony  —  exclusion  of  con- 
sidered, vii  4(>3.  II  as  less  elaim  for  exemption  than 
self-  criminative,  f(y  9 

StiU-prode?vation  —  elfrct'  of  on 


--  an  illustration  of  the  effect  or  motives  on  evi- 

dence, vi.  2f>9/j. 
StMi*e  —  oi^ans  of,   roiincxion  between  iin- 

pre^sion  on,  xM.  judgment  performed  in  con*e- 

quence,  vi   '2.~)()6. 

—  common  aiid  moral,  dispute  between  the  respective 
partisans  ol,  vi  ^i9. 

Senses  —  cxidiMicvprcsiMittd  to,  the  only  kind 
that  cannot  lie,  vii  73  &-4  ti. 

—  the  dispute  us  to  \\hother  they  are  capable  of  being 
deoened,  vi   *2Mlb-\ti. 

to  motive^  —  effect  of  on  evidence, 


Sentences  —  importance  of  distinctness  in  the 

structure  and  limitation  of,  vi.  401  b. 
Separatists  —  la\v  as  to  evidence  by,  vi   381, 

wttt  (j-  /. 

lSec|iK*nces  of  fact**  —  evidence  from,  vii.  02-4. 

iSe({iiestiation  —  provisional,  as  remedy  against 

the  ettfL-ts  of  judicial  -Hay,  vii.  38(1-3 
Servant  and  master  -  effect  of  connexion  be- 

tween on  evidence,  vi.  !G')/>  ,  \ii.  57(3. 
Seivice  of  notiile--al)uses  a^  to,  vii.  249-55. 
Session  —  court  of  in  Scotland  —  delaj«  in,  vii. 

22k-\     Sham  representations,  li^l-'J.     Opinions  of 

liivv^ers  on,  j2^     iOvils  not  concealed  hy  them,  '224. 

Alterations  since  the  author  wrote,  '2iil  n,  '224  n. 
---  f<  vibrations  ot  causes  in,  vn.  '237  a. 

Sessions  favourably  contrasted  with  asbizes, 

Mi.  2376-H/i. 

Sex  of  wit  ness  —  effect  of  on  testimony,  vi.254. 

Sexual  connexions  —  interest  anting  from  as 
attecting  the  tniBtworthities11  of  tostimoiiy,  vii.  577- 
81.  Hushand  and  wile,  vit.  577-9.  Concubinage, 
579-81.  » 

Shall  —  meaning  of  the  word  discussed,  vi. 

230  n  t 
Sham  bail  —  a  fiction  of  law,  vii.  284-5, 

—  notices,  called  distrintfasses,  vii.  221. 

—  pecuniary  checks  on  delay,  \e\at  on,  and  expensa 
vii.  307. 

_  plea—  loss  obnoxious  than  other  }  leas,  vii.  2676. 

—  reprcsentati'  ns  in  Court  of  Session,  vii.  221-5. 

—  writs  of  error,  vii.  21  1-10. 
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GENERAL  INDEX  TO  THE 


Shame  as  a  security  fur  the  trustworthiness 
of  testimony,  vi  24,  326-7  ,  vri*  570  6-1  Acts  often 
where  punishment  ia  supposed  to  act,  vi  326-7  More 
impartial  m  its  application  ib 

—  as  the  consequence  of  testimony—  not  of  itself  a 
sufficient  ground  for  exclusion,  vu  403-5 

Sheen — trial  of,  noticed,  vn   257  n  \\ 
Shopkeeper — evidence  of,  to  chaige  a  cus- 
tomer, vu  123,  167 

Shop-books  as  evidence,  vn   151  b,  107. 
Short-hand — aptitude  of  for  verbatim  legis- 
tration,  \i  412  n 

witter— an  official,  should  be  attached  to  courts, 

yi  414  a     Instance  in  central  criminal  court,  114  w 
Siam— the  incredulity  ot  the  king  ot,  adduced 

in  illustration,  vu  95  a,  09-100 
Suldons — Mrs  f  noticed,  vi   14G  a 
Sight — natuieoi  defects  in  seine  of,  vi  &50A 
Sigilliition  as  .a  means  ot  authentication  ot 
contracts,  vi  5 1 5  h-  \  6  a 

Signature — proving  by  extianeoii'*  witnesses 
instead  of  questioning  the  party,  vu  44H 

—  onotnastic  and  symbolic  distinguished*  vi  5156 

Silence — equivalent  to  confession,  VD   39  b 
—on  examination,  as  evidence  of  delinquent  y,vu  21-9 
Similitude  of  hands — evidence  from,  vn  177- 

79          * 
Sincei  ity — declaiatioii  or  oath  ot,  by  a  litigant 

founding  on  makeshift  evidence,  vu  102- )  b 
Sinister — application  of  the  word  to  motives 

and  interests,  vi  258 

—  Interest*     See  Iijjei  est 

Sittings  tunntcrujKed  on  the  part  of  couit* 
of  justice  recommended,  vn  .171-3 

Situation  ot  a* witness — effect  of,  on  lus  tes- 
timony, vi  160-4 

—  of  an  accused  person  in  respect  ot  motives,  menus 
disposition,  characUr,  and  btati*«i,  as  L \idcnce  ot 
delinquency,  vn  5M>2 

Slaves  in    West    Indies  —  enouryties   which 

might  t>e  exorcism!  against,  from  exclusion  onthur 

evidence,  vi  8bw. 
Social  connexions — inteiest  anting  iioin,  as 

affecting  the  trust  worthiness  of  testimony,  \  n  57")  -7 
Solemnities — application  of  to  contiacts,  &c 

See  Formalities 

—  tor  adrnlmstiation  of  oath,  vi  310-21 
Solicitation  ot  judge**,  according  to  the  old 

eystem  m  fiance,  M  3T)b 
Spain — limitation  of  test  imon)  jn,  vn  5*56  b-1 
Special   commission  for  examining  witness 

Ti  95A  * 

—  order  in  equity  for  admission  of  evidence,  vi  400 

—  pleading  —  nature  ot,  MI  4>7iA-4// 

—  —  abolition  ot  recommended,  \  n  i*2r>-f»    Contra  Hod 
with  the  plan  of  anticipate  e  survcx,  J70/> 

Speciality  distinguished  front  cucu  instant  la- 
lity.vi  2866-7 

Spintual  courts  —  origin  of,  vn   294  b 

Spontaneous  or  uninten  ogated  ttMimon^,  vi 
458-C5 ,—       * 

•.  —  —  m  what  cases  to  bfff  eccived,  vi  158-6%  Con- 
ditions, that  the  statements  arc  such  as  if^Nc 
bring  immediate  opi>iohnum,  and  CPU  he  spccift- 
cally  disproved,  459  Instance— one  sweating,  to 
get  an  annuity,  that  another  is  alive,  tb  Should  be 
subject  to  scrutiny,  450-00 

—  —  —  how  to  lessen  the  imperfections  of,  M  4GO-2 
Division  into  distinct  numbered  ai  tides,  461      Use 
of  the  first  person,  462     The  extent,of  persuasion 
distinguished,  ib 

_ abusive  applications  of  in  English  law,  vi 

462  5     Different  kinds  of,  462-3     Sinister  mteiest 

occasions  use  of,  4G4 
— *seh%inculpative  evidence       See  Selt-mculpati\e 

spontaneous 
Spiinousness  —  application  of  preappomted 

evidence  to  prexention  of,  vi  513  b 
— •  der'larat  on  of  suspicion  of,  should  be  made  by  im- 

pugnei  of  deed,  \i  524 


Spuriousness  —  neglect  of  formalities,  when 
to  be  considered  as  evidence  of,  vi  618-23  See  For- 
malities 

—  ot  a  writing—  modes  or\>rov»ng,  \ii  181  -3  External 
e\idence  181-2     Internal  evidence,  183 

Stage  effect  —  necessity  of  attending  to,  vi 

32!  a 
Stdi  -chamber  —  method  of  proceeding  before, 

vn  45G7I,  450 
--  practice  of,  a  popular  argument  against  self- 

criminative  evidence,  01  the  examination  of  ci  inn  - 

nals,  yi  3176,  vu  45  >  8 
--  noticed,  \ii  291  n9  31)1  a 
Stdikje  quoted,  vn   325  /ia 
State  seciets  —  how  fai  the  pre^ci  vation  of 

j  lib  titles  restriction  of  judicial  publicity,  M  308 
States  ot  things  distinguished  from  events, 

vi  217 
Station  of  an  accused  person  considered  as 

CMdtrue,  YII  61-2      Only  exculpative,  01 
Stationci  —f  law,  functions  ot,  vi   525?* 
Statistics  —  utility   of    pieappointed    oflioial 

evidence,  01   icgister^  to,  vi  61-2,  72  a    706,  77<i, 

511  />-12tf,  W/;,  562  /M,  572-3 

—  judicial,  extent  to  \vluch  the>  may  be  collected,  and 
uses  to  \v  hidfi  applied,  vi  562  b  4 

Statin  e,  human  —  extenf  of  as  a  question  of 

credibility,  vn  87-8 
Statute  law  —  certainty  of  as  contrasted  \\ith 

the  uncuitamty  of  jurisprudcntial,  MI  206-7,309-1  >, 

501 
--  lmlkine<*8  and  impeifection  of  111  legaid  to  e\i- 

denc-e,  M   112 
--  the  nqiiisitlon  o%moro  than  ono  witness  e1- 

forced  by,  vn  r>2fi      * 

—  ot  hands  —  exammatifln  ol  \vith  legaid  to  ^ills,  vi 
67  /*  t  r>42-r>l      Aftf  Wills 

Statutes  —  ambiguity  in,  vn   558  n 

—  authoi  it  y  of  tout  willed  by  judges  \  ii  311   15 

—  foigeiv  of  should  be  pun  inhabit,  MI    \\()b 

—  substitution  of  instiuction  in,  to  regulation  js  to 
forindhttea,  vi   524  y/ 

—  printed  copies  of,  should  be  of  llio  same  authority 
with  animals  \n   MOb 

—  how  to  amend,  \  i   r»37  n 

—  f  01  ms  of  comiction  in,  vu  315  ft 

—  sui  plusa^e  t»t,  vi   52  J  a 

—  should  be  lecoidcd  and  made  public,  vi  77-8,  551- 
3W 

Stealing      See  Thett 

—  surnrn  iry  com  ictinn<-  in  certain  cases  of,  vu  504  -G 
Stcllionatn^  vn    18  b 

Ste\vait  v   Fraser  —  case  of,  vi  226  n  * 
Stones  —  inc*eono,    as  illu^tiative   ot    the 

theory  of  in  credibility,  MI   100^-1  a 
Sti  nii^s  ot  qiu  ^tion-  —  (  ontuMon  occasioned  by 

putting,  vi  3S4 

Studit  (l)iiiisty  —  tbcn  curing  the  kmg'&  (»Vil 

noticed,  \n  M3« 
Subordinates  —  advantd^es  to  the  judge  in 

employment  of,  vi  4*22  b 

Subui  nation  —  almost  aiwavss  accompanies 
po)  jury  on  the^part  of  a  \\itiu  ssf  \n  408 

—  of  perjury  —  those  Mho  ha\e  kept  up  the  system  of 
dtfidaut-evidc'nce  guilty  of,  \i  4(^7 

Subpoena  —  a  means  bj  which  any  man  may 
annoy  anothei,  >i  101  b 

—  dui  us  tt  eum,  vn   10r>  n 

SuWiiptioii*  to  dehay  expense  of  evidence 
—  adveitisements  for  recommendtjcl,  \n  376-7 

Substantive  law  —  extent  to  \\hich  th«  de- 
vices of  the  technical  system  are  applicable  to,  MI 
318*9 


--  distinguished  from  adjective,  vi 
--  improvement  ot,  preferable  to  weak  enforcement, 
MI  260  , 

Succession  —  uses  of  registration  for  the  pur- 

poses ot,  vi  570-4      See  Genealogical  facts. 
Siifrgestedness  —  case*?  in  which  it  may  be  a 

security  tor  cvdenee,  vi  283,  288-9 
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Trust — inability  of  the  commoiulaw  courty 
to  superintend,  vii.  293. 

Trustee  and  cestuy  que  trust  —  Communica- 
tions between  should  not  b8  excludedfrpm  evidence, 
vii.  480. 

Trustworthiness  of  evidence — causes  of,  vi. 
18-21— intellectual,  18.  Moral  (viz.  the  physical,  the 
popular,  the  political,  and  the  religious  sanctions,) 
13-21. 

moral  causes  of,  vi.  IS- 19, 256-76.    See  Motives ; 

Sanctions. 

securities  for,  generally  stated,  vi.  21 -Sv  282-380. 

Internal-  enumerated,  2S3.  External  enumerated, 
22  a,  284.  The  securities  grouped,  285-6.  Punish- 
ment, or  the  political  sanction,  '22-,*.  Shame,  24.  lii- 
terrogation-and  counter-interrogation,  24-5.  Coun- 
ter-evidence, 25  Writing,  25-6.  Publicity,  26-7. 
Privacy  preferable  in  some  cases,  27-8. 

securities  for— statements  of  a  party  exempt  from, 

vii.  262-3.     See  Mendacity-licence. 

—  —  securities  for— how  applied  to  tho  extraction  of 
evidence,  vi.  30-4. 

~  —  external  securities  for.  See  Cross-examination ; 
Counter  Evidence ;  Interrogation ;  Publicity  ;  Pu- 
nishment; Sanctions,  Shame;  Writing. 

internal  securities  for,  vi.  286-91.  Particularity, 

286-7.  Speciality  and  circumstantiality,  ib.  Kecol- 
lectedness  and  unpremeditatedness,  2H7-8.  Sug- 
gestedness  to  good— unsuggestedness  to  bad  effect, 
288-9.  Interrogated!!^:,,  z6.  Distinctliess,  td.  Per- 
manence, 289-90. 

— -  —  psychological  causes  of,  >i.  247*50.    Uses  of  tho 
inquiry  —  service  of  tho  leniblator,  247.    Exclusion, 
247-8.  The  intellectual  and  moral  facilities  as  con- 
cerned in  evidence,  248-9.     When  mendacity  has 
Slace,  249  a.    When  verity,  ib.  When  falsehood,  tb. 
lai,  249  6-50  a. 

false  securities  for,  vi.  2ftr30.  Oaths,  28-9.  Ex- 
clusions, 29-30.  See  Oath ;  Exclusion. 

intellectual  causes  of,  vi  250  6.  Deception  con- 
toed  to  the  judgment,  250-1.  Illustrations,  251.  In- 
sanity, 251  b.  Failure  of  memory,  tk  \  ivacity  of 
the  conception  as  distinct  from  correctness,  2.~>l-2. 
Vivacity  dependent  on  importance,  itfl  a.  Erro- 
neous and  dubious  recollection,  *5U  Refreshing 
tho  memory,  253.  Inaptitude  of  expression,  253-4. 
Timidity,  254.  Imagination,  255-G.  Object  of  the 
analysis,  25G  b. 

— -  —  constituted  of  correctness  and  completeness,  vi. 
211. 

scale  of,  vi.  167-8.    In  English  law,  175. 

compared  with  probative  force,  \i  17  n  * 

—  how  to  be  estimated  and  secured,  in  official  evi- 
dence, or  registers,  vi.  72-6,  5.19-01. 

—  and  untrustworthinoHs  as  attributes  compared  with 
credibility  and  incredibility,  vii.  77 n. 

—  and  untrustworthiness  with  regard  to  official  evi- 
dence, \i.  55U-61 .  Impartiality  and  responsibiliy,  f>5G 
Responsibility  must  be  burthensome,  557.   Danger- 
ous irresponsibility  of  public  board*,  557-8.     Rules 
for  estimating  and  securing  trustworthiness,  559-61. 

Truth.     See  Trustworthiness.  i 

—  departure  from.     Str  Falsehood. 

—  of  an  unreasonable  proposition— when  assumed  in 
the  use  of  language,  vi.  210  «. 

—  our  belief  that  men  speak  the,  founded  on  experi- 
ence, vi.  242. 

—  human  testimony  generally  confer  mable  to,  vi.  247a. 

—  love  of  eas«  favourable  to,  vi.  2G2. 

—  dependance  of  all  mankind  ?("&  regard  for  in  others, 
vi.  264.     See  Sanctions. 

— -  publicity  a  means  of  enforcing  on  witnesses,  vi.  358. 

—  all  men  inclined  to,  if  they  have  no  motive  to  the 
contrary,  vi.  401. 

— the  interests  which  bind  a  witness  to  the  observance 
of,  vii.  569. 

Turkish  vessel — anecdote  of  the  master  of, 

vii.  94*. 

Twelve  tables  —  laws  of,  vii.  251  a. 
Tyranny  of  the  administration  of  the  law  in 
England,  vi.  150. 

Udall— trial  of,  noticed,  vii.  460  a. 
Ulterior  safeguards  against  theinf  on  veniencies 

that  may  arise  from  dispensing  with  the  exclusionary 

rules,  vii.  593-7. 

Unanimity— forced,  of  juries,  vi.  273,  274-5. 
VOL.  VII. 


Uncertainty  of  the  law;  vi*  551-3. 

-  -  interest  of  lawyers  to,  vii.  *»-7, 31ft    Aided  tij 

the  system  of  nulliQcatton,  256 1>*  Benders  nboestan 

the  opinion  trade,  315-18. 
Undisguised  exclusions,  vi.  110-13. 
Uuinterrogated  testimony,  vL  458-65.    See 

Spontaneous. 
United  States — affidavit  evidence  abolished 

in  the  admiralty  courts  of,  vi.  41  n. 
University  oaths,  vi.  29  a  ;  illustrative  of  the 

feebleness  of  the  religious  sanction,  274. 
Unoriginal  evidence,  vi.  57.  Modifications  of, 

vi.  59. 

in  general,  vii.  129-32.  Divided  into  cases  where 

persons  tho  media,  and  cases  where  signs,  129-30. 
Trustworthiness  decreasing  with  increase  of  media, 
131 .  Modifications  enumerated,  tb. 

ITn popular  tribunals — the  practice  of,  used  as 
an  excuse  for  the  exclusion  of  self -criminative  evi- 
deuce,  vii.  455-8. 

Unpreappointed  evidence — difference  of  from 

prcappointed,  vi.  68-71. 

Unpremeditatedness,  a  security  for  evidence. 

vi -283,  287-8. 

Unsupgestedncss — a  security  for  evidence!  vi. 

283,  2H8-9« 

Untrustworthiness  —  wherein  it  consists,  vi. 
15  nr-  '* 

—  ia  testimony— interest  in  general  considered  Ad  A 
ground  of,  vii.  567-73. 

pecuniary  interest  as  a  ground  of,  vii,  573-5. 

interest  derived  from  social  connexions  as  A 

ground  of,  vii  575-7. 

interest  derived  from  the  sc  Aial  connexions  M 

a  ground  of,  vii.  577-81.  .  * 

interest  derived  from  connexion  with  the  suit* 

as  a  ground  of,  vii.  581-4. 

improbity  as  a  groun&of,  vii.  585-91.  to*  Im- 
probity. 

—  in  transcripts— sources  of,  vii.  141-3. 

—  of  tho  evidence  iJn  which  facts  disconformable  to 
the  course  of  nature  have  been  supported,  vii.  105*6. 

—  causes,  eilert,  &c.  of.     $<&  Trustworthiness. 
Unwilling  witness — cross-examination  of  on 

the  side  on  which  he  is  called,  vi.  244  b,  381  note  1, 
402.3. 

Unwritten  evidence  —  precedence  given  tof 

over  written,  by  lawyers,  vi.  143*5. 

—  law,  vi.  65  b.     See  Common  Law ;  Judge-made 
Law. 

Urbanity — falsehoods  of,  vi.  267  b. 

Utility,  as  affording  the  only  test  of  moral 

right  and  wron^,  vi.  238  b. 

—  extent  to  which  reasons  arc  grounded  on  in  legis- 
•jlathc  argumentation,  vii.  481  0,  4856. 

—  rejection  of  the  term  by  lawyers,  vii.  310  n  J. 

—  professed  to  be  followed  ]fi  Roman  law,  vi.  492  n. 

•i) 

Vacations,  long — evil  effects  of,  vii.  241-5. 
Vagrancy — statrlory  evidence  of,  vii.  558  w. 
Vane — Sir  Harry,  bill  of  exceptions  refused 

to,  \ij419  a. 

Vauxrt;.  Walt  ham?  case  of,  vi.  455  b. 
Venice— secrecy  of  legislative  proceedings  in, 

.  *i-7?-fl 

Veracity  —  Dependence  of  on  motives,  vi, 
258  b.  Any  motive  may  serve  as  a  cause  of,  269-60, 
—crimes  that  may  render  that  of  a  witness  ques- 
tionable, vii.  60  6-1  a. 

Verbal  contradictions  distinguished  from  im- 
possible facts,  vii.  79. 

—  evidence  exojuded  in  the  proof  of  certain  ooatowti, 
vi.  128-31.     See  Exclusion. 

See  Oral. 

Verdict  of  jury — influenced  by  judge's  chatgft, 

vi  418  a. 

forced  unanimity  in,  vi.  273-5, 314. 

in  criminal  cases— not  admitted  as  evkieaoe  t 

civil,  vii.  170. 
Verification  to  transcript,  what 

tion  to  original,  vii,  141 0. 

Ss 


wa 

^ 

V«rfijr—  definition  of, 
•*  «Nnifamdtd  with  «athw 
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249  a. 

toy  by  Gilbert,  Yl.  184*. 
mifkculourcares  attributed  to, 


Vexation.   See  Collateral  Evils. 


sionoferi- 


1"1  ?/-ridelie0  °*  the  ground  of  considered, 
Modifications  of  which  it  is 


ft  ground  of  exclusion  of  evidence-  -arrange- 

ment* of  English  law  connect^  wfth,  vii  352-3 
—  merely  arising  from  the  tendency  of  the  testimony 

to  impose  an  obligation,  how  tar  ground  of  exclu- 

sion* vit  347»»60. 
-~by  self  -inculpation  —avoidance  of  no  good  ground 

for  excluding  testimony,  vi  lOb-9,  vh  441-4   Enu- 

' 


f  the  sorts  improperly  so  excluded,  444-5 

—  to  judge,  how  ftur  ground  of  exclusion,  vu  350-2 

—  and  danger  of  deception  united—  view  of  the  cases 
in  which  evidence  has  been  improperly  excluded  on 
the  ground  of,  vii  487  1*1*9  (viz  Hook  IX  PartV  ) 

Vibration  of  causes  fiom  court  to  couit,  vu 
236-9, 

Vice  —  the  English  system  of  judicature,  a 

school  of,  vii  339  b. 
Vices  introduced  into  the  technical  system  by 

the  fee-gathering  principle,  >ii  214-25*     See  Fee- 

' 


'tethering. 
Vieyr—s^ 


yr—s^nmary,  of  the  topics  that  might  be 

-expected  to  be  handled  in  a  work  on  evidence,  vi. 

910*14. 

Viner  —  Charles,  noticed,  vii  458  a 
Violation  of  reputation  —  how  far  danger  of, 

Justifies  restriction  of  Judicia1  publicity,  vi  364-7 
Vitiation—  -rrules  for  preventing  auu  discover- 

ing in  records,  vi.  74-fr 
Vivacity  of  a  concept/on,  as  distinct  from  its 

correctness,  vi  251  6-2  a. 
Viva^voce  testimony.    See  Oral. 
Voiding  contracts  for  want  of  formalities,  vi. 

517-25     See  PoiroaUties 
Voire  dire  —  examination  on,  vii.**404. 
Voltaire  quoted,  vi.  253  n. 

Voluntary  distinguished  from  involuntary  evi- 
dence, vi  mb.  * 

Wager  —  shows  that  persuasion  admits  of  de- 

grees, vi  3236. 
•—  might  be  made  the  means  of  vexatiously  exposing 

•ecrets,  were  there  no  restriction  on  enforcement  of 

evidence,  vii*  34S  o 

—  witness  not  excluded  by  laying,  on  the  cause,  vn 
403i-4a 

—  fictitious,  for  the  purpose  of  obtaining  decision  on 
point  of  fact,  vi.  5  n,  489  r 

—  .  of  Law—  nature  of  the  proceeding,  vi  286  A,  vii  70, 
049*61  * 

—  —  abolished,  vi  381  note  3,  4G2  ,  vii  70  n  t 

War  —  sinister  interests  in  tb£  continuance  of, 

vl.  41  n,  78  n,  496-7 
~*  civil,  among  the  most  mischievous  of  offences,  vii 


"  War  in  Disguise  "—reference  to  a  pam- 

phlet so  named,  *i.  496-7 
Warnings  to  prevent  under  and  over  valiaa- 

tion  of  circumstantial  evidence,  vii  t>7  b 
Warrant—criminal,  circumstances  in  which 

granted*  vi.  47  1  fi 
r-  of  attorney,  vi,  480-1. 
*-frofe  Master  in  Chancery-imposition  of  fees  by 

mean*  of,  yii,  an  6  - 

Warwick—Lord,  case  of,  vii.  435  n*. 

Wealth*  a«  disprobative  of  fraudulent  of- 

x  fences,  vSl  *?. 

U  universality  of  the  desire  for,  vii.  54  6. 

copying  machine  of,  vi.  576  », 
of  evidence  —  code  of  instructions 

^Cautionary 


Weight  of  circumstantial  evidence  - 

derations  as  to,  vii.  06*7. 
Welsh  circuits—delays  in,  vii.  22CM. 
Whetford— -case  of  cited,  vii  481  b. 
Why — meaning  of  the  adverb,  vi.  237  » t* 
Wife  —  examination  of,  on  alienating  land 

with  concurrence  of  her  husband,  vi.  375  b. 

—  evidence  of,  not  taken  in  prosecution  for  bigamy, 
vii.  483  n.  ^      * 

—  influence  which  the  position  of,  in  relation  to  her 
husband,  may  have  on  testimony,  vii.  577-61. 

—  and  husband— the  exclusion  of  the  testimony  of, 
in  regard  to  each  other,  considered,  vu,  480*6     See 
Husband 

Wilkes — outlawry  of,  noticed,  vii.  254  w. 

—  charge  of  altering  the  record  in  the  case  of,  vii  260. 
Will — the  powei  of,  over  opinion,  vu.  108 

—  connexion  of  with  mend&city  and  verity,  vi  249 
Wills  or  Testaments — description  ol  promul- 
gation paper  m  case  cf,  vi  67 

—  compmabte  under  the  term  contract,  vi  62  n 

—  effect  of  nullification  of  for  want  of  formalities,  vi 
65  a 

—  nature  of  the  documents  called,  vi  66*7,  508  a 
Wills— formalities  of,  vi  530-51 ;_ 
utility  of,  vi  530-2    Points  of  difference  from 

other  deeds  531  Reasons  why  there  should  be  no 
disqualification  to  make  will  on  deathbed,  531 -2, 

mibchiei"  of  peremptory  formalltieft  in  the 

case  of,  vi  532-5  Give  facilities  to  force  and  fraud, 
from  the  ease  with  which  formalities  may  be  inter- 
fered with,  532  Absurdity  of  one  sort  of  formality 
for  real,  another  for  personal  property,  533  Altera- 
tion in  the  law,  533 n  *  Genuine  wills  often  infor- 
mal, spurious  ones  made  formal,  534  Frustration 
of  fair  will  more  mischievous  than  giving  effect  to 
spurious,  534-5 

use  of  autography  in,  and  recommendations  in 

relation  to  it,  vi  535-7 

attestation,  vi  537-41     Use  of  two  witnesses 

as  an  impediment  to  forgery,  538-9  Absurdity  of 
excluding  evidence  of  witnesses  merely  percipient, 
539-40  How  far  it  should  be  requisite  that  the  at- 
testation should  be  simultaneous,  540-1 

in  wills  of  necessity  as  distinguished  from 

regular,  vi  541-2  Enumeration  of  circumstances 
which  may  explain  absence  of  formalities,  ib 

aberrations  of  English  law  in  regard  to,  and 

examination  of  statute  of  frauds,  vi  542-5  Facti- 
tious distinctions  between  real  and  personal,  543-5 
Nullification  instead  of  suspicion  546  Examination 
of  the  rules  as  to  nuncupative,  546-7 n  Witnesses 
excluded  on  score  of  interest,  547  Recourse  to  the 
removal  of  legatee's  interest,  548  Opens  a  door  to 
forgery,  548-9  Erroneous  nomenclature,  delivery, 
publication,  execution,  549-51 

—  lost— the  sort  of  deed  to  which  an  act  of  recognition 
peculiarly  applies,  vi  516  nf 

illiam  the  Conqueror  noticed,  vu.  1966 
ilhain  II L,  opinion  of  the  character  of,  vn 

6276 
Act  of  Parliament  of,  against  treason,  made  for 

the  protection  of  the  traitors  of  his  reign,  vn  5276  8 

Wikon — Robert,  case  of  cited,  vn  55  6. 
Wisdom  of  our  ancestors,  vn  90,  598  b. 
W'tchcraft — laws  jito,  vn  101  »* 

—  confessions  o'f  cited  as  instances  of  false  confes- 
sion, vii.  37  6 

-»  Kale's  condemning  for,  vii  97  a 
— the  state  of  intellect  in  which  it  was  heheved,vii  101 
Witness— absence  of,  how  far  a  ground  for 
delay,  vih  356-62 

—  absence  of  at  trial— effect  of  in  practice,  vii  361. 
— -  absent— writing  necessary  to  existence  of  evidence 

from,  vi  3286. 

—  affidavit.    See  Affidavit.  , 

— competency  and  credibility  of)  the  terms  discuss?*, 

—credibility  and  incredibility  considered  as  attributes 

of,  vii  77  w* 
«-  deposing  and  percipient,  vi.  219  b. 

—  exclusion  of  evidence  of.    S*e  Exclusion* 

—  extraction  of  evidence  from*    See  Extraction* 

—  form  of  swearing  in  trial  by  Jury,  vi.  323. 

—  form  of  swearing  in  Scotland*  viL  493-4  n. 
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Witness  —improbity  of  as  a  ground  of  rn- 
truat  worthiness,  vti.  585-91. 

—  inconvenience,  trouble,  &c.  to—how  far  a  suitable 
ground  for  the  exclusion  *f  evidence.  See  Vexation. 

—  the  various  grounds  of  untrustworthiness  in.    See 
Untrustwortniness. 

—  effect  of  an  interest  in  the  suit  on  the  testimony  of, 
vii.  581  -4. 

~  leading  a,  vi.  393.    See  Suggestive  Interrogation. 

—  mala  fide  —  impossible  to  keep  from  mendacious  in- 
vention from  the  moment  of  his  expecting  to  be 
called  on,  vi.  447. 

—  percipient  distinguished  from  deposing,  vi.  15  n  *  ; 
vii.  1306. 

—  publicity  a  means  of  keeping  to  the  truth,  vi.  358. 

—  quality  and  condition  ot,—  effect  of  on  probative 
force,  vi.  221. 

—  re-examination  of,  vi.  451-8.    See  He-examination. 

—  restoratives  to  competency  of,  \ii.  433-40.   See  Re- 
storatives. 

—  rules  for  producing  evidence  for  or  against  the 
character  of,  vii.  60. 

—  scientific—  attestation  of  handwriting  by,  vii.  177. 

—  situation  of  as  affecting  his  evidence,  yi.  160-4. 

—  veracious—  natural  course  of  conduit  of,  vi  448. 

—  means  of  knowing  whether  his  deposition  coincides 
with  previous  statements,  vi.  90  <i. 

—  vexation  and  inconvenience  attending  the  attesta- 
tion of,  vi.  93,  95. 

—  special  commission  to  examine,  vi.  95  h. 

—  the  theory,  that  one  nust  not  discredit  his  own,  vi. 


—  impossibility  of  making  line  01  demarkation  be- 
tween species  and  species  of,  vi.  173. 

—  strength  of  persuasion  of  (if  genuine)  will  measure 
that  of  judgo,  vi,  224  a. 

—  elements  by  which  the  strength  of  persuasion  of 
may  be  affected,  vi.  224. 

—  application  of  a  scale  of  persuasion  to,  \i.  225. 

—  difference  between  t  fleet  K*f  distinct  and  dubious 
testimony  of,  vi.  227^-Ha. 

—  how  conscious  of  differences  in  extent  of  his  own 
persuasion,  vi.  232-3 

—  mendacity,  verity,  and  falsehood  in,  respectively 
'    defined,  vi.  249. 

—  effect  of  refrcbhing  the  memory  ol,  vi  252. 

—  and  party—  false  distinction  created  between  in 
some  ca,ves,  vi.  2H1  n. 

—  difficulty  of  extorting  truth  from,  when  unwilling, 
.„   vi.  34  iw. 

r  application  of  friendly  and  hostile  interrogation  to, 
vi.  347-9. 

—  prevention  of  mendacity-serving  information  to, 
justifies  restriction  of  publicity,  vi.  361  6-2. 

•—  questioned  for  purpose  of  discrediting  him,  vi.  400- 
400.  Sec  Discredit  ive  Interrogation. 

—  means  for  his  testing  the  accuracy  of  the  minutes 
of  his  evidence,  vi.  416-17. 

—  presumption  of  law  that  he  will  perjure  himself  for 
the  side  on  which  he  is  called,  vi  3^6. 

—  crimes  that  may  have  a  tendency  *  ')  render  veracity 
of  questionable,  vii.  00  6-1  a. 

—  how  far  apparently  supernatural  facts  to  be  Be- 
lieved on  testimony  of,  vii.  106  a. 

—  strength  of  impression  on,  depends  on  state  of 
'mind  during  the  incident,  Mi.  13Ua. 

-  how  far  \exation  arising  from  the  nature  of  his 
testimony  is  ground  for  exclusion,  \  ii  347-50. 

Witnesses  —  examination  of,  vi.  30-4.  See 
Extractiop. 

—  alibi-—  proposal  for  their  *-"'   g  accompanied  by  tes- 
timonies to  character,  vn.  i!3«. 

—  attesting,  to  deeds—use  of,  vi,  516  6,  525-6. 

—  —  infamy  of,  makes  their  hands  provcahle,  vii.  190. 

—  —  absurdity  of  excluding  merely  percipient,  \i. 
539-40. 

--  to  wills,  vi.  537-41  .  Alteration  of  the  law,  533  n*. 
Use  of  two,  an  impediment  to  perjury  by  rendering 
an  accomplice  necessary,  538. 

—  non  attesting,  excluded  tor  authentication  of  writs, 
vii.  190  2. 

—  authentication  of  deeds  by,  vii,  176  6-7  a. 

—  browbeating  of,  vi.  33d  a,  406-8.     Retaliation  by 
them,  408  n. 

—  cross-examination  of.     See  Cross-examination. 

—  exclusion  of  evidence  how  occasioned  by  uncom 
pensated  vexation  to,  vi.  95. 

—  exclusion  by  limitation  put  on  tho  ntmber  of,  vii. 
631-7*    See  Limitation. 

—  exclusion  of  evidence  for  want  of  a  particular  num- 
ber Of;  vii.  520-31.     See  Multiplicity. 


Witnesses  not  allowed  to  bear  evidence  to  a 
contract  except  through  a  certain  written  form,  vi. 
70*. 

—  distinction  between  willing  and  unwilling  in  Eng- 
lish law,  considered,  vi.  162*3  n. 

—  number  of— effect  of  on  probative  force,  vl.  221  & 

—  should  be  allowed  to  interrogate  parties  and  wit* 
nesses  in  a  cause,  vi.  336,  339-41 .  Entitled  to  attend 
to  their  own  collateral  interest,  339:     To  defend 
their  character.  339-40.   Admission  should  be  com- 
mitted to  discretion  of  judge,  340.    Objections  on 
ground  of  sinister  interest  answered,  t  A.  On  grounds 
of  tutelary  interest,  341. 

—  partiality  of  to  the  party  by  whom  they  are  called. 
\i.  346n. 

—how  iar  their  affections  or  partialities  can  be  cal- 
culated upon,  vi.  346-7. 

— •  that  they  might  enter  into  a  confederacy,  employed 
as  an  argument  against  publicity,  vi.  ;i57  b  8  a. 

—  that  fear  of  displeasure  of  party  might  operate  on 
them,  used  as  an  argument  against  publicity,  vi  358. 

—  seclusion  of,  when  expedient,  vi.  362  a. 

—  how  far  it  is  justifiable  to  seclude  to  prevent  tam- 
pering, vi.  4506-1. 

—  difficulty  of  their  conspiring  together  increased  by 
their  number,  vii.  74  h. 

—  exclusion  of  parties  as,  vii  226-33.     See  Parties. 

—  illustration  of  the  expense  that  may  be  occasioned 
by  producing,  vii.  350  n. 

—  propose^  to  collect  their  names  and  designations  by 
anticipative  survey,  vii.  3"  ,  a.  > 

—  list  of  excluded  and     ^mittod  in  corresponding 
cases  in  criminal  practice,  vii.  ,405  n. 

—  view  of  the  cases  in  which  certain  parties  are  ex- 
empt from  being  against  others,  vii.  473-86 

—  two  sets  of,  bearing  contrary  testimony  exempli- 
fied, \ii.  521  A. 

-—  testimony  of  should  bo  judged  of  by  weight,  not 
number,  \ii.  521. 

—  the  requisition  of  two,  by  Roman  and  hi  some  cases 
English  law,  considered,  vii.  525-31. 

—  too  groat  a  number  of,  an  e\il,  vii.  531. 

—  secrecy  of  examination  *  f,  according  to  the  Roman 
system,  vii.  510-2. 

Words — diftic'^ty  of  separating  from  real  en- 
tities, vi.  237  a. 

—  employed  «n  evidence— importance  of  certainty  as 
to,  vi.  290.  ,  ^ 

—  questions  concerning  the  import  of,  confounded 
with  facts,  in  reasonings  on  impossibility,  vii.  79-82. 

—  coining  of,  defended,  vii.  130  «. 

—  purport  of,  precariousness  of  testimony  to,  vii.  136a. 
Workman  and  employer — effect  of  the  rela- 
tionship between  on  evidence,  vii.  575  <b-6  a. 

Writs  distinguished  from  unpreappointed  evi 
donee  in  bciiif*  anterior,  and  nearer  in  date  to  the 
facts  they  testify,  vi.  68-9. 

—  authentication  of,  vii.  176-80. 

—  of  error— sham,  an  a  source  of  delay,  &c.,  vii.  214-6. 
-  formalities  of.     See  Formalities. 

Writer  of  a  contract — name  and  description 

of,  should  be  embodied  ^i  it,  \i.  525  n. 
Witmp — its  value  as  an  assistant  to  the  arts 
arul  bciences,  vi.  285 />-(»«. 

—  as  a  security  for  tho  trustworthiness  of  testimony, 
vi  25-6,327-32.    Distinctness,  328.  Use  for  purpose 
of  recollection,  ib.  For  permanence,  ib.  Necessary 
to  p^istc'iice  of  evidence  in  cas>e  of  absent  witness, 
i/>.    Simple  oauwf  may  proceed  without,  329.    Hut 
imk'bK  in  the  £em>ral  case  the  grounds  of  decision 
werOjlmown,  judges  would  be  despots,  ib.  Registra- 
tion of  judicial  proceedings  proposed,  330.    Disad- 
vantages writing  is  liable  to,  26.    Capable  of  abuse 
—  iocreasetf  irrelevant  matter,  time  for  mendacious 
invention  and  information,  collateral  evils  of  delay, 
&c.,33l-2. 

—  in  what  contracts  it  ought  to  be  required,  vi.  525. 

—  exclusion  of  evidence  of  contracts  not  committed 
to,  vi.  132-4.     See  Exclusion. 

—  exclusion  4f  evidence  by  prescribing  a  particular 
form  for,  vi,  132-4.  JM  ^ 

—  nullification  of  informal  when  superadded  to  for- 
mal, vi.  134-5.  .  „    ^        ,«,     _i 

—  autograph,  advantages  of,  especially  for  win§,  H. 

c»|t    fr 

Writings-  -machines  for  multiplication  off  vi 

—  cases"and  conditions  on  which  transcripts  of  (fifty 
be  received,  vii,  1 13-9.    See  Transcripts. 
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GENEKAl,  INDEX,- 


Written  document. 

See  Epistolary,;  Preappgioted, 


to 

~evasionT 
*"-*<feBS  liable  to  incorrectness  of  expression  than 

oral,  vi,  2540, 
M^r-  nature  of  authentication  with  regard  to,  vii 

1MM 

** — modes  ef  authentication  in  case  of,  vii  175*81 
K*-  modes  of  deauthentication  in  case  of,  vn  181*3. 
•*»  — •  subjection  of  to  the  docimastio  process,  vi.  1726 
~*  eaauftlly— evidence     See  Casually  written 
*~  criminative  evidence-effect  of  possession  of,  con- 
sidered, vii.  12  6- 13 

—  ex»parte  preappomted  evidence,  vii  126-7 

—  extrajudically.    See  Extrajudicially-written 

—  official,  and  casually  written  evidence —modes  of 
authentication.^  case  uf,  vii  180-1. 


through  oral,  vl. 


evidence/  transmitted 


—  supoesed—  oral  evidence  tsranamitted  through,  vii. 

—  suppose*  evidence*  tftnsmitted  through  written, 
or  transcriptitious,  vn  1  39*52.  * 

—  pleadings  considered,  vii.  270-9.   &*  Pleading, 
Wyat's  Practical  Register  quoted,  vi.  490. 
Wrongs  —  not  likely  to  be  the  subject  of  pre+ 

appointed  evidence,  vi.  508  a, 

York  —  Duke  of,  allusion  to  the  proceedings 

against  in  House  of  Commons,  vi  43  n  *. 

Yorkshire  —  register  in,  an  example  of  pre- 
appointed transcriptitious  evidence,  vi.  608  d,  575  n. 
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